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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 











Name Whence appointed Pa on 
a ee ment oe pumncnstenielieteatmpsnnrensiquetiaich 

| 
Nicholas Eveleigh . -- | South Carolina. __. ia | Sept. 11, 1789 
Oliver Wolcott, Jr | Connecticut ...| June 17, 1791 
Jonathan Jackson | Massachusetts ‘ Feb. 25,1795 
John Davis | do ; June 26, 1795 
John Steele | North Carolina July 1,1796 
Gabriel Duvall... | Maryland ; | Dee. 15, 1802 
Richard Rush .| Pennsylvania --| Nov. 22, 1811 
Ezekiel Bacon _-. ...| Massachusetts Feb. 11,1814 
Joseph Anderson . | Tennessee._- | Feb. 28, 1815 

| 

FIRST COMPTROLLERS? 

e my 
Joseph Anderson... vdida | Tennessee -| Mar. 3,1817 
George Wolf | Pennsylvania. __-} June 18, 1836 
James N. Barker : sani : .| Feb. 23, 1838 
Walter Forward do ...| Apr. "6, 1841 
James W. MeCulloh Maryland... ....-| Apr. 1,1842 
Elisha Whittlesey. - ....| Ohio | May 31, 1849 
William Medill do | Mar. 26, 1857 
Elisha Whittlesey do_... | Apr. 10, 1861 
Robert W. Tayler. _. do | Jan. 14, 1863 

Albert G. Porter . | Indiana avwee--s} Mar. 6, 1878 | 
William Lawrence | Ohio -------| July 15, 1880 
Milton J. Durham . Kentucky | Mar. 20, 1885 
Asa C. Matthews Illinois May 10, 1889 
Robert B. Bowler --| Ohio . ---| May 6, 1893 
DEPUTY FIRST COMPTROLLERS‘* 

William Hemphill Jones .--.----| Delaware... . =r July 1, 1875 
Jonathan Tarbell ‘ Mississippi ea die Sept. 5, 1876 
John R. Garrison Virginia _. Apr. 4, 1885 
Charles Marshall Foree : ies Kentucky--_. ; .-------| Nov. 10, 1888 


1 Office of Comptroller created Sept. 2, 1789. 

? Died in office. 

3 Office of First Comptroller created Mar. 3, 1817 

* Office of Deputy First Comptroller created Mar. 3, 1875. 
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19, 1841 
13, 1841 
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7, 1863 
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5, 1878 
), 1880 


24, 1885 
22, 1889 
14, 1893 
30, 1804 


4, 1876 
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3, 1885 
. 1893 


30, 1894 





Edmund B. Curtis 
Reuben Williams 


George E. Downey 
Walter W. Warwick 


Edward A. Bowers 
Leander P. Mitchell 


COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 


Mar. 6, 1817 


June 18, 1836 
Nov. 27, 1850 
Oct. 1, 1851 
Feb. 11, 1853 
Oct. 1, 1857 
May 29, 1863 

7, 1876 
Oct. 1, 1877 


i 


July 1, 1875 
Jan. 17, 1876 
July 24, 1876 
July 1, 1885 
Nov. 1, 1889 
Sept. 22, 1893 


Oct. 1,1804 
July 26, 1897 
May 16, 1913 
Sept. 1,1015 





1, 1894 
Tune 6, 1895 
Jan. 18, 1898 
May 24, 1913 
Sept. 1,1915 


* Office of Second Comptroller created Mar. 3, 1817. 

# Office of Deputy Second Comptroller created Mar. 3, 1875. 

§ By the act of July 31, 1804, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
‘ Died in office. 
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Expiration 
of service 


Mar. 21, 1829 
May 24, 1830 
June 30, 1836 
Nov. 28, 1850 
Sept. 10, 1851 
Feb. 13, 1853 
Oct. 8, 1857 
May 11, 1863 
Jan. 23, 1876 
Sept. 30, 1877 
June 1, 1885 
Apr. 1, 1887 
May 26, 1889 
June 5, 1883 
Sept. 30, 1894 - 


Aug. 4, 1897 
May 15, 1913 
Aug. 31, 1915 
June 30, 1921 


Apr. 16, 1895 
Dec. 24, 1897 
‘Dec. 6, 1912 
Aug. 31, 1915 
June 30, 1921 





COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 


Date of 


Name Whence appointed eounmaiesion 


J. Raymond McCarl June 29, 1921 
Fred H. Brown. Apr. 7, 1939 


Lurtin R. Ginn June 30, 1921 
Richard N. Elliott. 3 Mar. 6, 1931 
Richard N. Elliott ¢ is Dec. 17, 1931 


Expiration 
of service 


June 30, 1936 
2 June 19, 1940 


Nov, 11, 1930 
Dec. 16, 1931 


1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

4 Resigned. 

4 Recess appointment. 

« Acting Comptroller General of the United States July 1, 1936, to Apr. 10, 1939; June 20 to 30, 1940, 
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Felt and Tarrant Manufacturing Co 
Fleckenstein, Joseph B 

Garner, Ernest L 

Garrison, Merle. 

General Motors Corporation 

Gibson, William M 

Glynn, Henry T_.-.-- 

Gowen, T. E 

Graham Bros. & Medley 

Granger, Carroll 

Griechen, Tootsie 

a elie ceen alleen 
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Hansen, Harry H 

Hanson, Ralph T 

Harris, Harold D 
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Havlik, John, Jr 

Hayes, Frank H 

Herlihy, G. A 

Hill, Dorothy Bell 
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Housing Authority, Administrator 

Howard University 
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Hyndman, Floyd M 
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Matthews, Marie 

Matulis, Catherine 
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DECISIONS 
OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-49009) 


TAXES—STATE—SALES—FEDERAL LIABILITY, SPECIFICATION 
PROVISIONS, ETC. 


The continued use of a provision in invitations for bids to the effect that bid 
prices do not include any California State tax for the privilege of selling 
tangible personal property and that if the bidder legally should be com- 
pelled to pay any such tax for the privilege of selling such property to the 
United States, an amount equal to the tax so paid shall be paid by the 
United States on demand of the bidder in addition to the bid prices stated, 
is undesirable, and since the decision of the Supreme Court of the United 
States in Panhandle Oil Company v. Mississippi ex rel. Knox, 277 U. 8. 218, 
would appear to be controlling as to the nonapplicability of the taxes im- 
posed by the California law to sales to the United States, the decision of 
any other tribunal or any ruling of the California State Board of Equaliza- 
tion may not be regarded as the legal compulsion contemplated by the said 
provision, and any amount included in a voucher which constitutes a claim 
for the tax based upon such provision, as well as in any other case, except 
where necessity requires the payment to be made regardless of the Federal 
anaes tax exemption, will be for disallowance. 18 Comp. Gen. 832, 
amplified. 

The use of a proposed provision in invitations for bids implying that the taxes 
imposed by the California Retail Sales Tax Act of 1933 may be applicable 
to sales to the United States is objectionable as the decision of the Supreme 
Court of the United States in Panhandle Oil Company v. Mississippi eg rel. 
Know, 277 U. 8S. 218, requires the opposite conclusion, and as the terms of 
the proposed provision might mislead a bidder into presuming that the 
United States may pay the amount of the tax which is included in his bid 
price whereas 18 Comp. Gen. 832, specifically negatives such payment. 
Substitute provision suggested as follows: “To facilitate evaluation of bids 
no State or local taxes charged directly on the sale of goods should be in- 
cluded in the bid prices, but whether or not included, the amount of such 
taxes should be shown in detail so that appropriate computation may be 
made to determine the low bid and whether exemption certificates should be 
issued, etc. The evaluation of bids will be on a tax-exclusive basis since 
such State or local sales tax is not chargeable to the Federal Government, 
and if the bid as submitted does not clearly show that any such tax is ex- 
cluded or that the bidder consents to the deduction thereof in a stated 
amount or amounts, it will be presumed that the amount of the tax is in- 
cluded in the bid price, the bid will be evaluated ey: and if the bid 
be accepted no exemption certificate will be issued 


Comptroller General Brown to the Secretary of the Treasury, July 1, 1939: 
There has been considered your letter of May 17, 1939, as follows: 


Reference is made to the Acting Comptroller General’s letter of October 15, 
1988, A-49009, requesting the recommendations of this Department with regard 
to certain proposals submitted by the California Oil and Gas Association to meet 
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‘ 


the situation created by efforts of the California State Board of Equalization to 
apply the California Retail Sales Tax Act of 1933, as amended, to receipts from 
sales of tangible personal property to the United States. 

Since the date of that letter representatives of the Department have conferred 
with representatives of your office, and temporary expedients have been adopted 
to permit continued purchasing by the Procurement Division of this Department 
of supplies and commodities for delivery in California. The problem presents 
many uncertainties which necessarily affect both bidding and the payment of 
invoices, and satisfactory bidding could not have been expected had the Procure- 
ment Division declined to take even a tentative position with regard to the tax 
until all of the complex elements of the situation had received thorough study. 
It is hoped that the consideration which it has received in the interim will 
facilitate an early solution of the matter as a whole. 

The problem has become a much broader one than that presented by the letter 
of October 15, 1938. It involves fundamental questions as to the position that 
the Government will take, not only with respect to the California tax, but with 
respect to others which may be expected in the near future. The discussion 
herein will thus be under four main heads, as follows: 

1. California Retail Sales Tax Act of 1933, as amended—Recommendations 
and questions concerning conditions of bidding. 

2. California Retail Sales Tax Act of 1933, as amended—Questions concerning 
certification and payment of invoices. 

3. Illinois retailer’s occupational tax—Question concerning payment of 
invoices. 

4. Other state privilege and occupation taxes as applied to sales to the 
United States. 

The recommendations and questions pertaining to these subjects are all 
related, but each appears to require a separate answer. 

1. California Retail Sales Taw Act of 1933, as amended—Recommendations 
and Questions concerning conditions of bidding.—The California Retail Sales 
Tax Act of 1933 (Cal. Stats. 1933, ch. 1020, as amended; Cal. Stats. 1935, chs. 
351, 355, and 357; Cal. Stats. 1937, chs. 400 and 778) in section 3 imposes a tax 
upon retailers, “for the privilege of selling tangible personal property at retail,” 
at the rate of three percent of their gross receipts from the sale of all such 
property within the State. The term “gross receipts” is defined in section 
2(f), in pertinent part, as the total amount of the sale price, exclusive of the 
tax, and section 814 provides that the tax “shall be collected by the retailer 
from the consumer insofar as the same can be done.” Under section 8 it is a 
misdemeanor for a retailer to hold out to any consumer, “directly or indirectly, 
that the tax or any part thereof imposed by this act will be assumed or 
absorbed by the retailer or that it will not be added to the selling price of 
the property sold, or if added that it or any part thereof will be refunded.” 
Section 5 (a) exempts from the computation of the tax the “gross receipts 
from sales of tangible personal property which.this State is prohibited from 
taxing under the Constitution or laws of the United States of 
America * * *.” 

From 1933 to 1938 no attempt was made to require retailers to return as 
taxable gross receipts the proceeds of sales to the United States, presumably 
in view of Panhandle Oil Co. v. Know, (1928) 277 U. 8S. 218, 221; Indian 
Motocycle Co. v. United States, (1931) 283 U. S. 570, 578; and Graves y. Teras 
Company, (1936) 298 U. 8. 393, 400. The Department has been informed, how- 
ever, that on January 24, 1939, the State Board of Equalization issued Ruling 
No. 74, superseding all previous rulings on the subject, as follows: 


SALES TO UNITED STATES GOVERNMENT 


“The tax applies to receipts from sales of tangible personal property to the 
United States Government. Sales to such departments as the Treasury, In- 
terior, Agriculture, War, Navy, Post Office, are sales to the United States 
Government. 

“Effective April 1, 1939. 

“This ruling is not retroactive.” 

On the same date the Board is understood to have issued the following: 
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“INTERPRETATION OF RuLING No. 73 
“REIMBURSEMENT FOR TAX 


“Ruling 73 is designed to prevent unfair trade practices in the quotation 
of prices to the public by competing retailers. The board finds that there is 
no necessity for a separate statement of the amount of sales tax reimburse- 
ment to prevent such practices in transactions with governmental agencies. 
Accordingly, when the procedure of any governmental agency does not admit 
of the separate statement of the amount of sales tax reimbursement included 
in the price of tangible personal property sold to such agency, the retailer may 
state such price in accordance with the requirements of the agency, notwith- 
standing any of the provisions of ruling 73.” 

Ruling No. 74 is understood to have been based upon the decision of the 
Supreme Court of California in Wesiern Lithograph Co. v. State Board of 
Equalization, (1988) 11 Cal. (2d) 156, 78 P. (2d) 731, which in turn was 
rested upon James v. Dravo Contracting Co., (1987) 302 U. 8S. 134. Since the 
Dravo case did not expressly overrule the Panhandle, Indian Motocycle, and 
Graves cases, and in view of the previously mentioned discussions with your 
office, the Department on March 16, 1939, submitted to the Attorney General 
the question whether a bill for injunction should be filed to restrain the enforce- 
ment of the tax upon retailers with respect to Government purehases. Copies 
of this letter and of the Attorney General’s reply dated April 17, 1939, are 
enclosed. 

You will note that the Attorney General has determined that no suit should 
be instituted to restrain the enforcement of the Act with respect to Govern- 
ment purchases, stating that “Resistance to the tax coming from the Federal 
Government would be inconsistent with the position of the Government gen- 
erally in cases involving constitutional immunity from taxation.” His letter 
indicates a belief that the Panhandle, Indian Motocycle, and Graves cases were 
“each narrowly limited and probably overruled” by the Dravo case, a conclu- 
sion supported not only by the principles there applied but by the statement 
of the Court (302 U. S., at page 151) that: “These cases have been dis- 
tinguished and must be deemed to be limited to their particular facts.” 

The Department believes that the decision in the Western Lithograph case 
was not only consistent with the principles announced in the Dravo case, but 
was required by the restrictions there placed upon the doctrine of immunity 
with respect to taxes laid upon Government contractors. For this reason, and 
in view of the position of the Attorney General, it is the opinion of the De- 
partment that the taxability of receipts from sales to the United States should 
be recognized in future Government purchasing. Cf., (1938) 17 Comp. Gen. 863, 
infra, relative to the Illinois retailer’s occupational tax. 

Thus, answering specifically the request contained in the above-mentioned 
letter of October 15, 1988, you are advised that the Treasury Department rec- 
ommends that authorify be granted for the adoption of such modifications of 
existing purchase procedure as may be necessary to permit the solicitation 
exclusively of bids including all applicable taxes under the California Retail 
Sales Tax Act of 1933, as amended. Exclusion of this tax from the operation 
of General Regulations No, 86—Revised, dated June 11, 1937, so that tax ex- 
emption certificates would not be utilized either to support the claims of 
vendors to exemption or as a basis for billing the taxing authority for refunds, 
would appear sufficient for this purpose. 

In the event that this recommendation does not meet with your approval, 
the Department will need advice as to the bidding conditions that may be 
utilized with respect to the tax. Here the chief source of difficulty lies in the 
fact that the Government is not the taxpayer but occupies only the status of a 
consumer from whom retailers must “collect” the tax, “insofar as the same 
can be done,” under section 8% of the act. Since it is not the taxpayer, it 
would seem that the Government has no standing to file claims for refund 
under section 23 of the act, or to pay the tax as such under protest and to 
sue for the recovery thereof under section 31. Hence tax exemption certifi- 
cates, prepared under revised Regulations No. 86 in cases where vendors re- 
fuse to sell at prices exclusive of the tax, would appear to be worthless quite 
apart from any question as to the validity of the tax when applied to Govern- 
ment purchases. 
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It would aeither be possible from a practical standpoint nor valid from a 
legal standpoint, under (1938) 17 Comp. Gen. 615, 617; id. 992, 997, to require 
bidders to submit tax-free prices as a remedy for this situation. At least 
there could be no degree of assurance that they would comply with the re- 
quirement; for, in the present state of the law, there seems little chance that 
vendors would be advised by counsel that they might safely submit tax-free 
bids on the faith of tax exemption certificates. To the extent that such a pro- 
vision would be observed it would also cast the entire burden of litigating the 
question upon the vendors, and only the larger concerns would be in a position 
to assume the expense, even granted that they might be willing to do so. The 
result would be to restrict, if not to prevent, competition for the sale of sup- 
plies to the Government, or to cause bidders to disregard the provision entirely 
and to submit tax-inclusive bids, whatever their character might superficially 
appear to be. 

The only alternative which appears to the Department to offer a practicable 
solution is to continue advertisement on the usual basis—that is, under which 
either tax-inclusive or tax-exclusive bids are submitted, at the option of the 
bidder, and tax exemption certificates are issued or retained for refund purposes 
—subject only to an exception eliminating any evaluation of bids by reason 
of the inclusion or exclusion of the tax. In other words, a tax-exclusive bid of 
$99 would be accepted in preference to a tax-inclusive bid of $100 even though 
if it were possible to obtain a refund from the taxing authorities, the $100 
bid would offer the lower net cost to the Government. This proposal in effect 
views tax exemption certificates as worthless from the standpoint of the Govern- 
ment. Ultimately they might not prove to be worthless, and refunds might 
conceivably be secured in the unlikely event that the tax should be held 
constitutionally inapplicable to receipts from sales to the Government. As 
above indicated, however, the Government would not be entitled to refunds 
as a matter of right under the present law of California, and to grant them 
would be an act of grace of which there seems so little likelihood that, either 
on this or on the constitutional ground, value could not prudently be placed 
upon any “claims” for refund. Bidders, on the other hand, would be free 
under this scheme, if they should see fit, to submit tax-exclusive prices and 
to resist the application of the tax to receipts derived from transactions with 
Government agencies, for which purpose tax exemption certificates would be 
issued in the usual manner. It is possible that in some instances bidders 
might be willing to assume the risk of absorption of the tax, especially 
where it might be necessary for them to do so in order to compete with vendors 
located in other States; for it is doubtful that the California Use Tax Act 
of 1935 (Cal. Stats. 1935, ch. 361), a tax imposed directly upon the consumer 
and supplementing the Retail Sales Tax Act (see Felt & Tarrant Mfg. Co. v. 
Gallagher, (1989) — U. S. — 59 S. Ct. 376; Southern Pac. Co. v. Gallagher, 
(19389) — U. S. — 59 S. Ct. 389), is applicable by its terms to use or other 
consumption by the United States (see secs. 2 (e) and 3), or that it could 
constitutionally be so applied—a question quite different from that involved 
in the Dravo case. The Department has not been informed as to any attempt 
so to apply it. 

The procedure last suggested is recommended for adoption in the event 
that you do not agree that the taxibility of receipts from sales to the United 
States should be recognized in future Government purchasing. It would be 
the simplest procedure from the standpoint of the Government and in the 
opinion of the Department would also permit purchasing at the lowest cost, 
without surrendering whatever rights the Government may have as a result 
of the inclusion of the tax in bid prices. 

An element affecting costs at the present time is the uncertainty which the 
open question has brought about, and to this end it is proposed that a provision 
along the following lines be included in future invitations for bids affected 
by the tax: 

“Bid prices may either include or exclude the amount of any applicable taxes 
under the California Retail Sales Tax Act of 1933, as amended, and tax 
exemption certificates will be issued to the contractor with respect to any 
item or items on which the bid as accepted is tax-exclusive. Inclusion or ex- 
clusion of the tax under said act will not, however, be taken into account 
in evaluating the bids—i. e., the amount of the tax will not be deducted from 
tax-inclusive, or added to tax-exclusive, prices for evaluation purposes. If the 
bid as submitted does not clearly show that the tax is excluded or that the 
bidder consents to the deduction of the tax in a stated amount or amounts, 
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it will be presumed that the amount of the tax is included in the bid price, and, 
if the bid be accepted, no exemption certificate will be issued.” 

If you agree that the procedure last recommended should be adopted, 
kindly advise whether there is any objection to the use of such a provision. 
It is partially an adaptation of the provisions approved in (1938) 17 Comp. 
Gen. 615, supra. 

The Department does not recommend the only other course which it seems 
possible to follow, that is, the continued use of a provision utilized as a tem- 
porary expedient as before pointed out. This provision, which has varied 
somewhat in minor respects, reads substantially as follows: 

“The bid prices herein do not include any California State tax for the 
privilege of selling tangible personal property. If the bidder legally should 
be compelled or required to pay any such privilege tax to the State of Cali- 
fornia for the privilege of selling any such tangible personal property to the 
United States as the result of the acceptance of this bid, an amount equal to the 
tax so paid at the California statutory rate shall be paid by the United States 
on demand of the bidder in addition to the bid prices herein stated.” 

The uncertainties which this provision presents, as discussed under the next 
subhead, have brought about some confusion and dissatisfaction on the part of 
bidders. If you should decide with regard to that aspect of the matter that 
the words “legally * * * compelled or required to pay” make it necessary 
that the validity of the tax as applied to Government purchases be determined 
by the courts before any amounts in addition to bid prices are payable by the 
Government, these uncertainties will remain and it will become increasingly 
difficult to secure competition for purchases affected by the tax. If, on the other 
hand, you should decide that amounts equivalent to the tax may be paid without 
such adjudication, the continued use of such a provision would serve no useful 
purpose. The early adoption of other provisions thus seems desirable. 

You are requested to advise as to which of the recommended procedures, or 
what other procedure, should be followed by the Department in future 
purchasing. 

2. California Retail-Sales Taw Act of 1933 as amended—Questions concerning 
certification and payment of invoices.—The above-quoted provision, that bid 
prices “do not include the tax” and that an additional amount “equal to the 
tax” will be paid by the Government where the bidder is “legally * * * 
compelled or required” to pay it, has been in use since this situation became 
acute. Quite a number of existing contracts contain the provision, and it will 
thus be necessary to decide what showing of legal compulsion bidders will be 
required to make in order to become entitled to any amounts in addition to 
their bid prices. It has been contended that the issuance of Ruling No. 74 of 
the State Board of Equalization, quoted under the first subhead, is itself suffi- 
cient to obviate the necessity for any further showing of compulsion. It would 
appear that the ruling does sufficiently compel, but whether it constitutes “legal” 
compulsion would seem to turn upon the question whether its validity may be 
recognized as previously recommended. The Department has thus far required 
that all vouchers including amounts equal to the tax be submitted to your office 
for preaudit, where possible by separate vouchers so that the bid price may be 
paid without delay; but it would be desirable to settle the question in the near 
future, so that this practice may be discontinued, if a decision is not possible. 

The following contracts for gasoline for the period April 1 to June 30, 1939, 
are among those which contain a provision of this nature: 


Tps-27050 with General Petroleum Corporation of California. 
Tps-27051 with Richfield Oil Corp. 

Tps-27052 with Shell Oil Co. 

Tps-27053 with Signal Oil Co. 

Tps-27054 with Standard Oil Co. of California. 

Tps-27055 with The Texas Co. of California. 

Tps-27056 with Tide Water Associated Oil Co. (Associated Division). 
Tps-27057 with Union Oil Co. of California. 


Kindly advise whether any amounts in addition to bid prices are payable 
under this provision without submission of the vouchers for preaudit, and if 
so, as to the degree of “legal compulsion” which must be shown by contractors 
before such payments may be made. 

Another question that has arisen under the temporary provision just dis- 
cussed—and a question which would arise equally under either of the future 
procedures recommended under the first subhead of this letter—relates to the 
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voucher or invoice certificate by vendors, “that State or local sales taxes are 
not included in the amount billed and that tax-exemption certificates therefor 
have been received,” a provision added to the certification form pursuant to 
the Acting Comptroller General’s circular letter of April 2, 1938, A-51607, 
A-49009. As interpreted in (1938) 17 Comp. Gen. 1085, 1087, the circular did 
not modify the rule that bidders may not be required to submit tax-free prices, 
and the language just quoted “would be for deletion by the contractor in sub- 
mitting invoices or vouchers” if the sales covered thereby were not in fact 
tax-exclusive. This statement appears, however, to have related to cases where 
“there is an exemption on sales to the Federal Government,” and its application 
in the present situation should be clarified. 

Instructions have been issued that all vouchers or invoices with respect to 
which the vendor will not execute the above certificate are also to be forwarded 
to your office for preaudit in view of this question. For the most part it should 
be answered by your reply to the first question under this head, but specific 
directions are requested both for the disposition of vouchers under the above 
temporary provision and in connection with the general procedure to be adopted 
for the future. 

8. IWinois Retailer’s Occupational Tax—Question concerning payment of in- 
voices.—Under the Acting Comptroller General’s decision of April 22, 1938, 17 
Comp. Gen. 863, 864, the Illinois retailer’s occupational tax is to be considered 
as “a personal tax on the privilege of doing business within the State,” which 
vendors are not required to pass on to the consumer; and an amount which a 
bidder elects to add to his bid price because of the tax” is not to be regarded 
as the amount of a “tax imposed upon the purchase or sale” of property, within 
the meaning of a bidding condition there considered. Under this view, with 
which the Department is in agreement, the United States is not concerned with 
the tax any more than with any other element of cost that may enter into the 
computation of bid prices. 

In connection with the California tax previously discussed, however, an 
administrative official of the Procurement Division is understood to have con- 
sulted a representative of your office with regard to the Illinois situation, and 
to have reached an agreement that a provision similar to the temporary provision 
used for California purchases should also be used for Illinois. As a result a 
number of contracts for gasoline for delivery in Illinois, and possibly others, 
include the following: 

“The bid prices herein do not include any Illinois state retailer’s occupa- 
tional tax for the privilege of selling gasoline. If the bidder legally should 
be compelled or required to pay any such privilege tax to the State of Illinois 
for the privilege of selling gasoline to the United States as the result of the 
acceptance of this bid, an amount equal to the tax so paid at the Illinois 
Statutory rate shall be paid by the United States on demand of the seller in 
addition to the bid prices herein stated.” 

In view of the decision of April 22, 1938, it would appear that the use of 
such a provision was inadvertent and that vouchers including amounts equal 
to the tax should be paid, to the extent that the tax properly applies. Pending 
your confirmation of the correctness of this view, instructions have been issued 
that all vouchers including amounts equal to the tax be submitted to your office 
for preaudit. 

4. Other State privilege and occupation tares as applied to sales to the 
United States.—It is understood that proposed legislation, designed to subject 
sales to the United States to the application of privilege or occupational taxes 
similar to the California and Illinois taxes previously discussed, is or was 
under consideration by quite a number of State legislatures during their cur- 
rent or recently concluded sessions. The Department is not informed at this 
time as to the results of such consideration, but it seems quite likely that in 
the immediate future the same problem will be met in other States as that 
previously discussed with respect to California. As in California, moreover, it 
is possible that the problem will arise in other States merely by virtue of 
the efforts of the taxing authorities, and without amendment of existing tax 
legislation. 

Each of these new problems will require individual consideration as it 
arises. The likelihood that there will be a considerable number of such prob- 
lems in the near future serves, however, to emphasize the importance of 
the questions herein raised with respect to the California tax. Since it is 
likely that other taxes will involve many of the same considerations, your 
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decision will probably have considerable bearing upon the problems to which 
they will give rise. 

While these problems must remain for future determination, there is one 
type of bidding condition which would greatly facilitate their disposition and 
which seems necessary to prevent serious interference with Government pur- 
chasing. This is one which would reserve the right to determine after bids are 
received whether State or local privilege or occupational taxes disclosed 
thereby should be considered or ignored for evaluation purposes. The sug- 
gested form of this provision is as follows: 

“Bid prices may either include or exclude the amount of any applicable State 
or local sales, privilege, or occupational tax, and tax exemption certificates will 
be issued to the contractor with respect to any item or items on which the 
bid as accepted is tax-exclusive. The Government reserves the right, however, 
as its interest may appear, to determine whether the inclusion or exclusion 
of any such tax from any bid price will be taken into account in evaluating 
the bids—i. e., whether the amount of the tax will be deducted from tax- 
inclusive, or added to tax-exclusive, prices for evaluation purposes. If the 
bid as submitted does not clearly show that any such tax is excluded or that 
the bidder consents to the deduction thereof in a stated amount or amounts, 
it will be presumed that the amount of the tax is included in the bid price, 
the bid will be evaluated accordingly if the tax is taken into account for evalua- 
tion purposes, and, if the bid be accepted, no exemption certificate will be 
issued.” 

While the use of such a provision might give rise to complaints from bidders 
in some instances, it is believed that no real unfairness could result from its 
indefiniteness with respect to evaluation. On the other hand, it would obviate 
the necessity for the frequent rejection of bids and readvertisement under 
definite evaluation provisions such as that above recommended with regard 
to the California tax. Questions as to the basis of evaluation to be used in 
particular instances would remain and at first would probably involve many 
difficulties. Gradually they would be answered by decisions with respect to 
similar taxes, however, leaving only those involving new provisions for settle- 
ment with your office. In cases where bids are to be invited for the require- 
ments of the Government in more than one State, such as under the General 
Schedule of Supplies, the basis on which bids would be evaluated with respect to 
particular taxes could also be stated, to the extent that such bases have been 
established prior to the invitation. In this way the indefiniteness of the 
provision would gradually be reduced until, in time, its use would no longer 
be necessary. 

The Department considers the use of such a provision to be essential and 
will appreciate your early decision thereon. If it is objectionable in any 
respect, kindly indicate what modifications of the language, or what other 
type of provision, or other procedure, will be satisfactory to your office. 

All of the questions presented herein are of the utmost urgency, and, if 
any of them will require extended consideration by your office, it will be 
appreciated if the Department may have, as soon as possible, your answers to 
any of the questions which do not require such consideration. It is appreciated, 
of course, that the questions are all closely related, and the early settlement of 
all of them in a single opinion would be highly desirable. 


The question of the applicability of the California Retail Sales 
Act of 1933, as amended, to sales to the Federal Government, was 
considered in decision in B-2929, May 9, 1939, 18 Comp. Gen. 832, to 
the Secretary of Agriculture, copy inclosed, in which it was held 
that payment to a retailer of the amount of the tax in addition to 
the price otherwise determined of tangible personal property sold 
to the United States is not authorized. The matter has again been 
considered in the light of the views expressed in your letter and its 
inclosures, but I am unable to agree that a different conclusion than 
that reached in said decision would be justified. 

246222™—40——_3 
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With respéct to the procedure of bid solicitations, I concur in your 
view that it is desirable to discontinue the use of the provision set 
forth in your letter which you state has been utilized as a temporary 
expedient in connection with the solicitation of bids from and con- 
tracts with California retailers, and since the decision of the Supreme 
Court of the United States in the case of Panhandle Oil Company v. 
Mississippi ex rel. Knox, 277 U.S. 218, would appear to be controlling 
as to the nonapplicability of the taxes imposed by the California law 
to sales to the United States, the decision of any other tribunal, be it 
Federal or State, or any ruling of the California State Board of 
Equalization may not be regarded as the legal compulsion contem- 
plated by the provision referred to. Therefore, any amount included 
in a voucher which constitutes a claim for the tax based upon such 
provision, as well as in any other case, except where necessity requires 
the payment to be made regardless of the Federal Government’s tax 
exemption, will be for disallowance regardless of whether the certifica- 
tion “that State or local sales taxes are not included in the amounts 
billed” is or is not deleted. 

Also, the new provision suggested in your letter for use in lieu of 
that heretofore appearing in the instructions to bidders would appear 
to be objectionable. Such provision would imply that the taxes im- 
posed by the California law may be applicable to sales to the United 
States while the decision in the Panhandle case requires the opposite 
conclusion. Furthermore, the terms of the proposed provision might 
mislead a bidder into presuming that the United States may pay the 
amount of the tax which is included in his bid price, whereas the deci- 
sion B-2929 of May 9, 1939, 18 Comp. Gen. 832, specifically negatives 
such payment. Ifthe Government is to be properly protected with re- 
spect to its exemption from the California tax it would seem desirable 
to avoid any misunderstanding on the part of bidders or purchasing 
agents with respect to the matter. Therefore, instead of such para- 
graph in the instructions to bidders there is suggested for considera- 
tion in lieu thereof a paragraph in substance as follows: 

To facilitate evaluation of bids no State or local taxes charged directly on the 
sale of goods should be included in the bid prices, but whether or not included, 
the amount of such taxes should be shown in detail so that appropriate com- 
putation may be made to determine the low bid and whether exemption certifi- 
cates should be issued, etc. The evaluation of bids will be on a tax-exclusive 
basis since such State or local sales tax is not chargeable to the Federal Gov- 
ernment, and if the bid as submitted does not clearly show that any such tax 
is excluded or that the bidder consents to the deduction thereof in a stated 
amount or amounts, it will be presumed that the amount of the tax is included 


in the bid price, the bid will be evaluated accordingly, and if the bid be ac- 
cepted no exemption certificate will be issued. 


While California retailers may object to the submission of bids 
exclusive of the amount of the tax imposed by the California statute, 
since the solicitation for bids will, no doubt, include vendors located 
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in other States as well as those in California, any hardship which 
may thereby be suffered by vendors located in California will be the 
result of the action of the board of equalization of that State in ruling 
that the tax may be imposed on sales to the United States and relief 
therefrom may be sought by them either judicially or legislatively. 
In any event, however, since there is no authority under the law to 
evaluate bids inclusive of a tax not chargeable to the Government, 
there would appear to be no good reason why bidders should be led to 
believe that such a tax may be included in the valuation. 

There appears to be no reason for any misunderstanding concern- 
ing the applicability of the provisions of the Illinois Retailer’s Occu- 
pational Tax Act in view of the decision 17 Comp. Gen. 863, and the 
decision of May 9, 1939, above referred to, and there is no objection 
to the payment of vouchers which include amounts equal to the tax 
prescribed by that law, if otherwise correct and included in and as a 
part of the bid price. 

As stated in your letter the problems which may be presented in 
the future in connection with the effort which may be made by the 
legislatures or officials of other States to apply the provisions of sales 
tax statutes to sales to the United States will require individual con- 
sideration. However, it may be said generally that if the prices in 
the bids are exclusive of any State or local sales tax with a detailed 


showing of the amount of such taxes as would be included were it 
not for the fact that sales to the Federal Government are exempt 
therefrom, it should then be a comparatively simple matter to deter- 
mine the low bid. 


(B-4115) 
FEES—PUERTO RICAN CITIZENSHIP PROCEEDINGS 


While neither section 5 of the act of March 2, 1917, 39 Stat. 953, nor amendatory 
acts of March 4, 1927, and May 16, 1938, provide for the charging of fees 
for the acquiring of United States citizenship in the manner and by the 
classes of Puerto Ricans outlined therein, since in all naturalization mat- 
ters the naturalization laws of the United States would apply, and since 
naturalization proceedings, even though in modified form, were required 
by the act of 1917 as amended and extended, the fee provided by the act 
of April 19, 1934, 48 Stat. 597, in the case of aliens generally, for making, 
filing, and docketing the petition of citizenship and issuing a certificate 
of citizenship, should be charged, there appearing no reason for assuming 
Congress did not intend a proper fee should be charged and the long 
standing practice indicating the matter was so understood by the adminis- 
trative department and by the courts. 


Comptroller General Brown to the Secretary of Labor, July 7, 1939: 
There has been considered your letter of May 23, 1939, as follows: 


Your decision is respectfully requested as to the propriety of collecting fees 
under section 5 of the act of March 2, 1917 (39 Stat. 953; 8 U. S. ©. 5), en- 
titled “Ap act to provide a civil government for Porto Rico, and for other pur- 
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poses,” and section 5a, added to that act by the act of March 4, 1927 (44 Stat. 
1419; 8 U. S. C. 5a), as well as section 5 (c) added to that act by the act of 
May 16, 1988 (52 Stat. 377; 8 U. S. C. 5a—1). 

Said section 5 (in the last paragraph) reads: 

“* * * that any person who is born in Puerto Rico of an alien parent 
and is permanently residing in that island may, if of full age, within six 
months of the taking effect of this act, or if a minor, upon reaching his majority 
or within one year thereafter, make a sworn declaration of allegiance to the 
United States before the United States District Court for Puerto Rico, setting 
forth therein all the facts connected with his or her birth and residence in 
Puerto Rico and accompanying due proof thereof, and from and after the 
eo of such declaration shall be considered to be a citizen of the United 
States.” 

Section 5a, added by the act of March 4, 1927, reads: 

“* * * That persons born in Puerto Rico of alien parents, referred to in 
the last paragraph of section 5, who did not avail themselves of the privilege 
granted to them of becoming citizens of the United States, shall have a period 
of one year from the approval of this act to make the declaration provided for 
in the aforesaid section: And provided further, That persons who elected to re- 
tain the political status of citizens of Puerto Rico may within one year after 
the passage of this act become citizens of the United States upon the same 
terms and in the same manner as if provided for the naturalization of native 
Puerto Ricans born of foreign parents.” 

Section 5e, added by the act of May 16, 1938, reads: 

“That any person of good character, attached to the principles of the Con- 
stitution of the United States, and well disposed to the good order and happi- 
ness of the United States, and born in Puerto Rico on or after April 11, 1899, 
who has continued to reside within the jurisdiction of the United States, whose 
father elected on or before April 11, 1909, to preserve his allegiance to the 
Crown of Spain in accordance with the provisions of the treaty of peace 
between the United States and Spain entered into on April 11, 1899, and 
who, by reason of misinformation regarding his or her own citizenship status 
failed within the time limits prescribed by section 5 or section 5a hereof to 
exercise the privilege of establishing United States citizenship and has here- 
tofore erroneously but in good faith exercised the rights and privileges and 
performed the duties of a citizen of the United States, and has not personally 
sworn allegiance to any foreign government or ruler upon or after attain- 
ment of majority, may make a sworn declaration of allegiance to the United 
States before any United States district court. Such declaration shall set 
forth facts concerning his or her birth in Puerto Rico, good character, attach- 
ment to the principles of the Constitution of the United States, and being 
well disposed to the good order and happiness of the United States, residence 
within the jurisdiction of the United States, and misinformation regarding 
United States citizenship status, and shall be accompanied by proof thereof 
satisfactory to the court. After making such declaration and submitting such 
proofs, such person shall be admitted to take the oath of allegiance before 
the court, and thereupon shall be considered a citizen of the United States.” 

That act of March 2, 1917, also provides in section 41, that the “district 
court of the United States for Puerto Rico shall have jurisdiction of the 
naturalization of aliens and Puerto Ricans.” Thereafter on March 28, 1917, 
that court entered an order as follows: 

“It is this day ordered and directed by the court that applications for 
naturalization and proceedings thereon under section V of the act of March 
2, 1917, of persons born in Porto Rico, permanently residing therein, shall 
follow the ordinary and regular way of petitions of other aliens except as 
to the publishing of notice and time of hearing of said applications.” 

At that time the act of June 29, 1906, entitled “An act to establish a Bureau 
of Immigration and Naturalization and to provide for a uniform rule for the 
naturalization of aliens throughout the United States” (34 Stat. 600) provided 
in section 13 that— 

“For making, filing, and docketing the petition of an alien for admission 
as a citizen of the United States and for the final hearing thereon, two dollars; 
and for entering the final order and the issuance of the certificate of citizen- 
ship thereunder, if granted, two dollars.” 

The act of March 2, 1929 (45 Stat. 1514), amended that provision to read: 

“For making, filing, and docketing a petition for citizenship and issuing the 
certificate of citizenship if the issuance of such certificate is authorized by the 
court, and for the final hearing on the petition, $10.” 
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and that provision was amended by the act of April 19, 1934 (48 Stat. 597; 
8 U. S. C, 402), to read: 

“For making, filing, and docketing a petition for citizenship, and issuing 
the certificate of citizenship if the issuance of such certificate is authorized by 
the court, and for the final hearing on the petition, $5.” 

The above-mentioned act of June 29, 1906, in section 4 (8 U. 8S. C. 8379) 
authorized the filing of petitions for citizenship, and in section 12 (8 U. S. C. 
400) dealt with the issuance of certificates of citizenship. And section 28 of 
that act, read with the act of March 4, 1913 (37 Stat. 737), transferring the 
enforcement of the naturalization laws to the Department of Labor, empowered 
the Secretary of Labor to “make such rules and regulations as may be neces- 
sary for properly carrying into execution the various provisions of this act.” 
Also section 1 of that act declared that the Bureau of Immigration and 
Naturalization “shall have charge of all matters concerning the naturalization 
of aliens.” 

Since March 31, 1917, in the cases of declarations of allegiance made in the 
United States District Court at San Juan, Porto Rico, under the above-men- 
tioned section 5 of the act of March 2, 1917, the clerks of that court have col- 
lected and paid over to this Department fees for such declarations of allegiance 
in the same manner and at the same rates as the fees due for transmission 
to this Department of petitions for citizenship as specified by the above-men- 
tioned section 13 of the Naturalization Act of June 29, 1906, and as amended. 
The administrative reason for the collecting and accounting of such fees was 
set forth in a memorandum of April 5, 1917, of Raymond F. Crist, then Deputy 
Commissioner of Naturalization, as follows: 

“This is clearly a form of naturalization, and in view of the authority of 
this Bureau over all matters concerning the naturalization of aliens, I directed 
the use of the petition volume as the docket for these cases and made the 
modifications of the form necessary to embrace this class of candidates for 
citizenship. This also included the issuance of a certificate of naturalization. 
The charge of $4 will be made for this petition and a certificate, and the 
accounting will be made to this Bureau in the usual manner, along with the 
fees for the petitions for naturalization filed under the terms of the act of 
June 29, 1906, and other acts, for which this petition is used.” 


That view was approved on May 5, 1917, by the then Commissioner of 
Naturalization. 

For your further information in considering this question, it is also to be 
mentioned that until recently declarations of allegiance filed under the pro 
visions of the act of March 2, 1917, were prepared on regulation petition 
for citizenship forms, No. 2204-L-A (specimen attached) and these papers 
followed the regular way of other petitions for naturalization, except as to 
the publishing of notice and time of hearing of said application, but included 
issuance of certificates of naturalization to the person filing under the pro- 
visions of the act. The use of petition forms having been found objectionable, 
a distinct Form No. 2235a was prepared and is now in use (specimen attached). 
Certificates of naturalization are also being issued, based on this latter form. 
They are identical with those issued on regular petitions for citizenship filed 
under the provsions of section 4 of the act of June 29, 1906 (8 U. S. C. 379) 
as amended. 

It does not appear that the question as to whether a fee properly could be 
exacted for the filing of a declaration of allegiance and the issuance of a cer- 
tificate of citizenship under the above-mentioned section 5 of the act of 
March 2, 1917, was considered by this Department or the Solicitor for this 
Department until the question arose in connection with the promulgation of 
regulations for the enforcement of the act of May 16, 1938 (42 Stat. 377), 
which added to section 5 of such act of March 2, 1917, a new section (8 U. 8S. 
C. 5a-1) to permit certain individuals who, because of misinformation, had 
failed to take advantage of prior enactments, to make declarations of allegiance, 
and upon proper showing to be regarded as citizens of the United States. In 
the meantime the provision in section 28 of the act of June 29, 1906 (34 Stat. 
606), authorizing the Secretary of Labor to make regulations-for the enforce- 
ment of that act had been amended by section 8 of the act of March 2, 192 
(45 Stat. 1515; 8 U. S. C. 356) to authorize the Secretary of Labor to “make 
such rules and regulations * * * as may be necessary to carry into effect 
the provisions of the naturalization laws.” Under that authority section 4 
of General Order C—5, issued by this Department, states: 
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“Fees—none to be exacted—The act of May 16, 1938, makes no provision for 
charging or collecting any fee for the making of the declaration of allegiance, 
or for the issuance to the applicant of the documentary evidence described in 
section 3 of this order.” 


In view of this regulation and the absence of specific provision in any statute 
for the collection of fees in cases under section 5 of the act of March 2, 1917, 
and the amendments thereto pointed out, serious doubt has arisen as to whether 
there is any authority for the collection of fees in such cases. And in the 
event there is no such authority, the further question arises as to what steps, 
if any, should be or may be taken with reference to refund of such fees here- 
tofore collected and deposited in the Treasury to “Miscellaneous Receipts.” 
To date they amount approximately to $5,000 on some one thousand declarations 
of allegiance filed from 1917 to the present time and already covered into 
“Miscellaneous Receipts.” 

For the purpose of carrying into effect the provisions of the act of May 16, 
1938, Form 2236 (specimen attached), was devised and is now in use. As in 
the cases of Forms 2204-L—A and 2235a, used in connection with section 5 of 
the act of March 2, 1917, certificates of naturalization have been and are being 
issued as documentary evidence of citizenship in this class of cases. The certif- 
icates of naturalization issued are identical with those issued on regular peti- 
tions for citizenship filed under the provisions of section 4 of the act of June 
29, 1906 (8 U. S. C. 379), as amended. 

The fees appearing in the current accounts of the Clerk of the United States 
District Court at San Juan, Puerto Rico, and which have reference to section 5 
of the act of March 2, 1917, and the amendments referred to herein include not 
only those in cases in which persons within those provisions have recently 
reached their majority but also cases within the terms of the act of May 16, 1938, 
referred to herein. Approval of such accounts will be withheld pending your 
decision. 

It should also be mentioned that cases are arising in the United States Dis- 
trict Court for the Southern District of New York under the above-mentioned 
act of May 16, 1938, under which the declaration of allegiance may be made 
before any United States district court. The clerk of that court takes the view 
that if the making of the sworn declaration of allegiance is a naturalization 
proceeding he should collect a fee thereon of five dollars, as provided in section 
13 of the Naturalization Act of 1906, quoted herein, and that on the other hand 
if the proceeding is not a naturalization proceeding but falls within the category 
of what the Department of Justice describes as a miscellaneous proceeding he 
would be obliged to collect a fee of ten dollars. 


Section 5 of the act of March 2, 1917, 39 Stat. 953, provided: 


That all citizens of Puerto Rico, as defined by section seven of the act of 
April twelfth, nineteen hundred, “temporarily to provide revenues and a civil 
government for Puerto Rico, and for other purposes,” and all natives of Puerto 
Rico who were temporarily absent from that island on April eleventh, eighteen 
hundred and ninety-nine, and have since returned and are permanently residing 
in that island, and are not citizens of any foreign country, are hereby declared, 
and shall be deemed and held to be, citizens of the United States: Provided, 
That any person hereinbefore described may retain his present political status 
by making a declaration, under oath, of his decision to do so within six months 
of the taking effect of this act before the district court in the district in which 
he resides, the declaration to be in form as follows: 


, being duly sworn, hereby declare my intention not 
to become a citizen of the United States as provided in the act of Congress 
conferring United States citizenship upon citizens of Puerto Rico and certain 
natives permanently residing in said island.” 

Said section contained, also, under a proviso the matter quoted in 
your letter to the effect that any person born in Puerto Rico of an 
alien parent, that is to say, a parent who had declared his intention 
not to become a citizen of the United States under said section 5, or 
otherwise an alien, could become a citizen by making a sworn declara- 
tion of allegiance as provided in that portion of the law quoted in 
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your letter. The law of 1927, also quoted in your letter, is to the 
same effect and was designed to cover persons who did not avail 
themselves of the privilege of becoming citizens granted to them in 
the prior law. It should be noted, also, that under the law of 1927 
persons who had elected under the prior law not to become citizens 
of the United States were allowed 1 year after the date of said act 
of 1927 to acquire United States citizenship “upon the same terms 
and in the same manner as is provided for the naturalization of 
native Puerto Ricans born of foreign parents.” In this connection it 
would seem significant to the question you present that the law of 
1927 specifically refers to the manner of acquiring citizenship under 
section 5 of the act of 1917, as amended, as the naturalization of 
native Puerto Ricans born of foreign parents. 

The original provisions of section 5 of the act of March 2, 1917, 
appear to have definitely settled the status of Puerto Ricans. It 
extended United States citizenship to all citizens of Puerto Rico as 
defined in section 7 of the act of April 12, 1900, 31 Stat. 79, with 
provision therein that as to those who did not wish to become citizens 
of the United States could retain their then present political status 
by making a declaration under oath to that effect and filing it with 
the district court of the district in which they were residents. As to 
all those residing in Puerto Rico not extended United States citizen- 
ship under the 1917 law and not otherwise citizens of the United 
States as well as those who refused such citizenship, they were to be 
considered aliens, subject to the naturalization laws of the United 
States in the event they desired to become citizens. However, with 
respect to those persons born in Puerto Rico of alien parents whose 
permanent residence was in Puerto Rico, a sworn declaration of 
allegiance to the United States before the United States District 
Court for Puerto Rico, setting forth all the facts as specified in sec- 
tion 5 of the act of 1917, as amended, was substituted for the regular 
proceedings of naturalization under the general naturalization laws 
of the United States. 

By the act of May 16, 1938, section 5 of the act of 1917, was 
further amended and it was provided in said law that persons who 
by reason of misinformation regarding his or her own citizenship 
status failed within the time limits prescribed by section 5 of the act 
of 1917 or section 5 (a) of the act of 1927 to exercise the privilege 
of establishing United States citizenship and had not sworn alle- 
giance to any foreign Government might make a sworn declaration 
of allegiance to the United States before any United States district 
court, setting forth such facts as required under said law. It will 
be noted that under this law the declaration of allegiance may be 
made not only before the United States district court for Puerto Rico 
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but before any United States district court. Aside from that, how- 
ever, the act of 1938 is not unlike the two prior laws. As you state, 
none of such laws specifically provide for the charging of a fee for 
acquiring citizenship. However, since in all naturalization matters 
the naturalization laws of the United States would apply, and since 
naturalization proceedings, even though in modified form, were 
required by the act of 1917, as amended and extended, no reason 
appears why it should be assumed the Congress did not intend that 
a proper fee therefor should be charged. That the matter was so 
understood by the department and by the courts is evidenced by the 
practice which has been adopted and followed for 22 years since the 
enactment of the 1917 law, and, as herein stated, there appears to be 
nothing in the act of 1938 which would justify viewing the matter 
on a different basis. 

Accordingly, you are advised that, regardless of the forms adopted 
by the department for carrying out the provisions of section 5 of the 
act of 1917, as amended, the fee provided by the act of April 19, 1934, 
for making, filing, and docketing the petition of citizenship and 
issuing a certificate of citizenship should be charged. 

There appears to be nothing in the concluding paragraph of your 
letter requiring decision by this office at this time. 


(B-4443) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—TRANSFERS— 
INTERVENING PROJECT EMPLOYMENT 


Where, immediately prior to appointment in the Public Works Administration, 
employee was a project worker—not a civilian employee of the United 
States—and therefore was exempted from leave privileges under section 
19 (e) of the Uniform Annual Leave Regulations, he was not entitled to 
be credited with annual leave earned during a prior period in an administra- 
tive position from which he was transferred directly to the project work, 
the regulations providing for transfer of accrued leave only upon transfer 
without “break in service,” and an administrative order of the Works Prog- 
ress Administration State Administrator to the effect that an adminis- 
trative employee does not forfeit leave upon transfer to a project pay roll, 
is unauthorized. 





Comptroller General Brown to the Administrator, Federal Emergency Ad- 
ministration of Public Works, July 7, 1939: 


I have your letter of June 17, 1939, as follows: 


There are attached copies of the correspondence pertaining to the request of 
Oscar W. Farmer, a project auditor’s assistant with this Administration, for 
the transfer of 53 days and 3 hours of annual leave earned while employed with 
the Works Progress Administration. 

Mr. Farmer’s employment with the Works Progress Administration immedi- 
ately prior to his appointment to the Public Works Administration was on a 
project in connection with which no leave was earned, the position being 
excepted from the provisions of the annual leave regulations by section 19 (e). 
As the position did not appear to be a permanent position within the purview of 
section 6 of the regulations, the employee was informed that the transfer of 
the leave was not authorized and his request was declined. 
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The leave was earned while employed in an administrative position immedi- 
ately prior to the transfer to a project position on which no leave was earned. 
There was no break in service between the employment on the administrative 


position, the project position, and the position in the Public Works Adminis- 
tration. 


It will be noted from the attached correspondence that Mr. Farmer was 
informed that the leave would be available if he were again employed in an 
administrative capacity with the Works Progress Administration, and if this is 
correct it would appear that the leave could be credited to the employee's record 
with this Administration. 


Your decision is requested as to whether the transfer of the leave earned in 
the administrative position with the Works Progress Administration is author- 
ized, notwithstanding there intervened employment on a project position excepted 
from the application of the annual leave regulations. 

It is understood that Mr. Farmer had acquired 53 days, 3 hours 
annual leave while serving in an administrative position with the 
Works Progress Administration up to September 12, 1938, when he 
was transferred or assigned as a worker (timekeeper) on a project 
of the Works Progress Administration, during which service it is 
alleged no leave was earned, and that he has since (date not shown) 
been transferred or appointed to the administrative position, project 
auditor’s assistant, with the Public Works Administration, each 
assignment or transfer being without break in service. 

Section 6 of the Uniform Annual Leave Regulations, as amended 
by Executive Order No. 7879, dated May 9, 1938, provides as follows: 

An employee transferred or reappointed without break in service from one 
permanent, emergency, or indefinite position to another permanent, emergency, 
or indefinite position within the same or a different governmental agency shall 
at the time of the transfer or reappointment be credited with such accumulated 
and current accrued leave as may be due him, or charged with any unaccrued 
leave which may have been advanced. “Break in service” means separation 
from the service for a period of one or more workdays. 

This regulation is applicable in this case to preserve the leave only 
if it may be held that there was no “break in service” with reference 
to the position of civilian employee of the United States carrying a 
status entitling him to leave between the time ending September 
12, 1938, when the leave in question was earned, and the time of 
transfer or appointment as an employee of the Public Works 
Administration; that is, whether the period of service as a project 
worker during which no leave is alleged to have been earned, broke 
the continuity of service within the purview of the quoted Executive 
order. 

Doubt in the case has arisen by reason of an administrative order 
of the Works Progress Administration State Administrator for 
Texas, wherein it is provided as follows: 

An employee who earns leave during the period he is carried on the 
Administrative pay roll will not forfeit the unused portion ef that leave in 
being transferred to the project pay roll. Upon the termination of his services 
on the project, he will be returned to the Administrative pay roll at his former 


classification for a sufficient length of time to compensate him for his unused 
accrued annual leave. 
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There appears nothing in the Annual Leave Act or in the Uniform 
Annual Leave Regulations to authorize such an administrative order. 
A period of service in any capacity other than as a civilian officer 
or employee of the United States during which no leave is earned, or 
a period of service in a temporary position, intervening between 
two periods of service in a permanent or emergency position, breaks 
the service within the meaning of section 6 of the Annual Leave 
Regulations, as amended, and the leave earned prior to the inter- 
vening period may not be transferred to the credit of an employee 
after the intervening period. See 16 Comp. Gen. 212; id. 403; 17 
id. 830. Compare 18 id. 317. 

It is understood from the correspondence with your letter that Mr. 
Farmer was in fact a project worker—not a civilian employee of the 
United States—during the intervening period and for that reason 
was exempted from leave privileges under the provision in section 
19 (e) of the Annual Leave Regulations which reads: 


These regulations shall not apply to: 
o . 










































(e) Persons paid security or prevailing wages from funds allocated by the 
Works Progress Administration on State, municipal, or other public but non- 
Federal projects, or on a Federal project: Provided, That annual leave shall 
be granted in accordance with these regulations to employees in the central 
office of the Works Progress Administration in the District of Columbia and 
at district and local headquarters, and to other employees in administrative or 
clerical positions who receive other than security or prevailing wages, as 
prescribed in Executive orders. 


See also 15 Comp. Gen. 1058; id. 1129; 16 id. 181; id. 394. 


Accepting as a fact that Mr. Farmer was a project worker—not 
a civilian employee of the United States—during the intervening 
period, your administrative action in refusing to credit him with the 
53 days, 3 hours annual leave earned prior to September 12, 1938, as 
an administrative employee of the Works Progress Administration, 
was correct. 


(B-4462) 


DISTRICT OF COLUMBIA—CENTRAL HEATING PLANT STEAM MAIN 
EXTENSION—JOINT PROCUREMENT WITH FEDERAL GOVERN- 
MENT 








If it is administratively determined the proposed extension of steam mains 
from the Central Heating Plant is primarily requisite for the service of 
Federal buildings existing or to be constructed, and not primarily for the 
purpose of extending service to new District of Columbia buildings, and 
that construction for such purposes would be warranted at this time, 
applicable Federal funds may be considered available for such purpose 
under an arrangement whereby the District of Columbia contributes its 
fair share to the overall cost of constructing the extension, in lieu of, 
and not to exceed the cost of, constructing its own line to connect with 
the existing main as required by the act of June 21, 1939, Public, No. 148, 
53 Stat. 852, and there is no objection to the advancing of the District of 
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Columbia funds for that purpose, or the prorurement cf the work througa 
the Procurement Division, Treasury -Departmest; evem thou the 
District of Columbia is not a “Federa: agency” within the meaning of 
the act of June 25, 1910, 36 Stat. 699, as amended, authorizing Federal 
agencies to have “buildings for governmental purposes” constructed by the 
said Department, but the Public Buildings Branch of the Procurement 
Division having been transferred by congressionally approved Government 
reorganization to the Public Buildings Administration in the Federal Works 
Agency, further administrative matters in connection with the proposed ex- 


tension would be subject to the approval and direction of the Federal 
Works Administrator. 


Comptroller General Brown to the President, Board of Commissioners, 
District of Columbia, July 7, 1939: 


Consideration has been given the matter submitted in your letter 
of June 15, 1939, as follows: 


The Commissioners of the District of Columbia desire to submit for your 
early consideration and advice the following: 

Pursuant to the provisions of the District of Columbia Loan Act, approved 
June 25, 1938, the Federal Emergency Administration of Public Works has 
approved a project known as Docket No. 1018-1-F, Municipal Center Building, 
at a cost of $5,700,000 and it is the desire of the Commissioners in this con- 
nection to contribute $25,000 towards the cost of constructing a steam tun- 
nel in D Street, to a point 780 feet east, where a connection can be made with 
the Administration Building, a 10-inch line to be installed in said tunnel to 
connect to the building. The Public Works Administration has advised the 
Commissioners that there would be no objection to the use of $25,000 of the 
funds alotted for this project, provided arrangements can be made by formal 
agreement or otherwise with the proper agency as compensation or fee, as the 
District’s contribution. Originally it was estimated that a temporary line 
would be connected with the Administration Building at an estimated cost of 
$25,000, but that it would be to the mutual interest of the United States and 
the District if the funds were combined to cover the cost of constructing a tunnel 
and placing the steam line within said tunnel to serve not only the District but 
other District and Federal buildings to be located within this immediate vicin- 
ity. This matter has been considered very fully by the Commissioners, the 
Director of the National Park Service, and the Secretary of the Interior, and 
it is felt that this is the most economical method of construction to serve 
this area. 

There is now pending S. 1795, to authorize the furnishing of steam from the 
Central Heating Plant to the District of Columbia which it is understood has 
been approved by Congress and is awaiting the signature of the President. A 
similar act authorizing the furnishing of steam to such building as may be 
erected by the District on the property known as Judiciary Square was approved 
April 27, 1937, Public 53, 75th Congress. 

By letter dated June 5, 1939, addressed to W. EB. Reynolds, Assistant Director, 
Branch of Public Buildings, Procurement Division, it is indicated that condi- 
tional approval was given by the Public Works Administration to the National 
Park Service to utilize $58,000 for constructing the steam tunnel to connect 
with the District of Columbia Building with the understanding that the District 
Government would supply an additional $25,000. In this letter, it was also 
indicated that: 

“The Service desires the Procurement Division to make necessary surveys, 
prepare the plans and specifications, take bids, and award the contract and 
supervise the installation of this work. 

“The National Park Service will reimburse the Procurement Division to the 
extent of $58,000 and it is understood that the District of Columbia Govern- 
ment will reimburse the Procurement Division to the extent of $25,000. 

“The work involved includes the construction of a concrete tunnel with the 
required steam line, condensate line, and high pressure trap line, together with 
certain connections and all necessary sump pits, pumps, manholes, etc., as has 
been standardized in the existing tunnel designs.” 

Thereupon the following letter, dated June 5, 1939, was received from Charles 
A. Peters, General Manager of Buildings, National Park Service: 
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“You are advised that # Public: Works Administration allotment has been 
made to the Service in the amount of $58,000 to cover a portion of the cost 
of constructing a steam tunnel under D Street from the existing Sixth Street 
tunnel and extending east approximately 780 feet to the point where your steam 
connection is to be taken for service to your new East Administration Building. 
This tunnel will contain the necessary steam main, condensate main, and a 
high-pressure trap line. 

“This allotment was made with the understanding that the District of Co- 
lumbia would supply an additiona? 25,000 for this work. In order to pre- 
vent any delay in the work, it is suggested that you advise the Procurement 
Division promptly with regard to the funds which the District of Columbia 
will provide. 

“The Service has requested the Procurement Division to handle the design 
and construction of this project on a reimbursable basis. A copy of the letter 
from this Service asking the Procurement Division to do the work is enclosed.” 

While correspondence on the subject indicates that payment is to be made on a 
reimbursable basis, it is generally understood that the National Park Service 
requested that the $25,000.00 be advanced to it prior to performance of this 
service. There is some doubt as to whether the District is authorized under sec- 
tion 601 of the Economy Act of June 30, 1932 [47 Stat. 417, 418], to advance this 
sum to the National Park Service or the Procurement Division, the Commis- 
sioners having been informally advised by your office that this section is not 
applicable to the District and that the Commissioners are not authorized to make 
the advance prior to the performance of the work. There is also the question 
as to whether the Commissioners would be authorized to enter into a contract 
not specifically authorized by law, providing for partial payment as the work 
progresses or for the turning over of this sum to the agency of the Federal Gov- 
ernment performing this work after the work is complete. 

As this is a very urgent matter, it is requested that you advise the Commis- 
sioners at your earliest convenience whether they may advance this sum either 
to the National Park Service or the Procurement Division prior to performance 
of the work and, if not, whether there would be any objection to entering into a 
contract with the agency for the performance of this work, payable as the work 
progresses, under a contract to be let by the agency of the Federal Government. 


Since the receipt of your letter there has been enacted Public, No. 
148, approved June 21, 1939, 53 Stat. 852, as follows: 


That the Secretary of the Interior, through the National Park Service, be, and 
he is hereby, authorized to furnish steam from the Central Heating Plant to such 
buildings as may be erected by the District of Columbia on the property in the 
District of Columbia bounded by C Street, Third Street, Indiana Avenue, D Street, 
and John Marshall Place Northwest, and known as square 533; on the property 
bounded by C Street, John Marshall Place, Louisiana Avenue, and Sixth Street 
Northwest, and known as square 490; on the property bounded by Pennsylvania 
Avenue, John Marshall Place, C Street, and Sixth Street Northwest, and known 
as square 491; and on the property bounded by Pennsylvania Avenue, Third 
Street, C Street, and John Marshall Place Northwest, and known as reservation 
10: Provided, That the District of Columbia agrees to pay for the steam fur- 
nished at reasonable rates, not less than cost, as may be determined by the 
Secretary of the Interior: And provided further, That the District of Columbia 
agrees to provide all necessary connections with the Government mains at its own 
expense, and in a manner satisfactory to the Secretary of the Interior. 


In view of the express proviso in the act that the District of Colum- 
bia shall agree “to provide all necessary connections with the Govern- 
ment mains at its own expense,” there would appear to be no authority 
for the expenditure of any Federal funds, as distinguished from Dis- 
trict of Columbia funds, for the extension of existing mains for the 
sole or primary purpose of extending service to the new District of 
Columbia buildings. However, if it has been or should be adminis- 
tratively determined that the proposed extension is primarily requisite 
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for the service of Federal buildings existing or to be constructed, and 
that construction of the extension for such purposes would be war- 
ranted at this time, taking into consideration the savings to be effected 
in Federal funds by doing the work now partially at the expense of the 
District of Columbia, there would appear no objection to the District 
of Columbia contributing its fair share to the over-all cost of con- 
structing the extension, in lieu of, and not to exceed the cost of, 
constructing its own line to connect with the existing main to serve 
District of Columbia buildings constructed in the area designated in 
the act of June 21, 1939, supra. 

The act of June 15, 1938, 52 Stat. 683, amended section 35 of the act 
of June 25, 1910, 36 Stat. 699, to read as follows: 

The Secretary of the Treasury may, in his discretion, upon the request of the 
head of any other executive department, independent establishment, or other 
Federal agency, cause the Procurement Division, Treasury Department, to carry 
out the construction of any building or buildings for governmental purposes 
which any such executive department, establishment, or agency may be author- 
ized to have constructed, including the preparation of plans, drawings, designs, 
specifications, and estimates, the acquisition of land necessary for sites, the execu- 
tion of contracts, and supervision of construction: Provided, That funds appro- 
priated to other executive departments, independent establishments, or other 
Federal agencies for the foregoing purposes shall be available for transfer to 
and expenditure by the Procurement Division, Treasury Department, in whole or 
in part, either in reimbursement of the proper appropriations of the Procure- 
ment Division, for the cost of such work, or as advances to special accounts for 
the purpose of providing for the proseeution of said work. 

The District of Columbia’s share of the cost of the proposed steam 
tunnel extension would be incidental to the construction of a “building 
or buildings for governmental purposes,” and while the District of 
Columbia government is not a “Federal agency” for administrative 
purposes, that does not necessarily preclude the adoption in this in- 
stance of the procedure prescribed in the quoted statute, particularly 
since the construction work proposed is to be prosecuted on a joint 
basis with a Federal agency. The circumstance that the two succeed- 
ing sections of the said act of June 25, 1910, relate to the acquisition 
of property in the District of Columbia to be paid for jointly from 
District of Columbia and general Federal revenues may not be without 
some bearing on this phase of the matter. 

By section 301 of the President’s Reorganization Plan No. 1, which 
was made effective July 1, 1939, by the joint resolution approved 
June 7, 1939 (Public Resolution No. 20), the Public Buildings 
Branch of the Procurement Division in the Treasury Department, 
and the Branch of Buildings Management of the National Park 
Service in the Department of the Interior were consolidated as the 
Public Buildings Administration and together with the Federal 
Emergency Administration of Public Works, and other agencies, were 
placed in a Federal Works Agency with a Federal Works Adminis- 
trator at the head thereof, and by section 303 (b) all functions of the 
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Secretary of the Treasury and the Director of Procurement relating 
to the administration of the Public Buildings Branch of the Procure- 
ment Division and all functions of the Secretary of the Interior and 
Director of the National Park Service relating to the administration 
of the Branch of Buildings Management, among others, were trans- 
ferred to the Federal Works Administrator to be exercised by him. 
It thus appears that the various administrative matters here involved 
now would be subject to the approval and direction of the said Federal 
Works Administrator, including the discretion under section 35 of the 
act of June 25, 1910, as amended, supra, as successor to the functions 
of the Secretary of the Treasury in that respect, to cause the construc- 
tion of the steam tunnel to be carried out by the Public Buildings 
Administration, as succeeding to the duties and functions of the 
Procurement Division in such respects. 

Accordingly, I have to advise that if the Federal Works Adminis- 
trator shall approve the proposed project under the conditions set 
forth herein respecting the use of Federal funds, which otherwise 
may be properly available therefor, in conjunction with District of 
Columbia funds, which, also, may be available for such purpose, this 
office would not be required to object to a transfer of such District of 
Columbia funds to the Public Buildings Administration for the Dis- 
trict’s share of the cost of the construction to be so procured. 


(B-4565) 


CLASSIFICATION—STATUTORY REQUIREMENTS AND RATES PAYABLE 
IN POSITIONS BROUGHT UNDER CLASSIFICATION ACT 


Where a statute authorizing the employment of personal services does not ex- 
pressly provide that salary rates may be fixed without regard to the Classi- 
fication Act, the terms of the Classification Act require its application. 

Where, effective July 1, 1989, it is required for the first time that an employee’s 
position be classified and salary rate fixed in accordance with the Classifica- 
tion Act, as amended, and the salary rate of his unclassified position is 
within the range of salaries prescribed by the Classification Act for the 
grade in which the position is classified but does not fall within one of the 
statutory rates thereof, there is no authority to increase the rate paid in 
the unclassified position but the initial rate may be the next lower Classi- 
fication Act salary rate in the grade. 

Where, effective July 1, 1939, it is required for the first time that an employee’s 
position be classified and salary rate fixed in accordance with the Classifica- 
tion Act, as amended, and the salary rate of his unclassified position is one 
of the statutory rates for the grade in which the position is classified, his 
pay may be continued at the same rate even though it is not the minimum 
rate of the grade. 

Where, effective July 1, 1939, it is required for the first time that an employee’s 
position be classified and salary rate fixed in accordance with the Classifica- 
tion Act, as amended, and the salary rate of his unclassified position rep- 
resents a salary step of a grade other than that in which his position has 
been allocated, the rate may not be increased to the next higher salary rate 
of the grade in which allocated, but the necessary salary rate reduction need 
be only to the next lower rate even though such lower rate is not minimum 
rate of the grade. 
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Where, effective July 1, 1939, it is required for the first time that an employee’s 
position be classified and salary rate fixed in accordance with the Classifica- 
tion Act, as amended, and the salary rate received in the unclassified posi- 
tion is more than the maximum rate of the grade in which the position has 
been allocated, the initial salary rate may be the maximum salary rate of 
the grade in which the position has been allocated. 

Where, effective July 1, 1939, it is required for the first time that an employee’s 
position be classified and salary rate fixed in accordance with the Classifica- 
tion Act, as amended, and the salary rate received in the unclassified posi- 
tion is less than the minimum salary rate of the grade in which the position 
is allocated, the initial salary rate under the Classification Act must be the 
minimum salary rate of the grade in which the position is allocated. 


Comptroller General Brown to the Secretary of State, July 7, 1939: 
I have you letter of June 26, 1939, as follows: 


By provision in the appropriation acts of this Department, the Secretary of 
State has been authorized since 1934 to make expenditures without regard to 
civil-service laws and regulations or the Classification Act of 1923, as amended, 
for the payment of the salaries of the employees engaged upon trade-agreement 
work. The House of Representatives by amendment of the 1940 appropriation 
bill (H. R. 6892) has eliminated the language which would have continued to 
exempt these employees from civil-service and classification requirements. This 
amendment has been approved by the joint conferees of the House and Senate 
and it is anticipated that the bill will be enacted without further change in 
this respect. 

The Department accordingly is proceeding to have classified the positions of 
the employees affected and in appropriate cases to have a civil-service status 
conferred upon the incumbents under the provisions of section 6, civil-service 
rule II. The question has arisen as to the salaries which should be paid begin- 
ning July 1 to those employees whose positions have been allocated, or for whose 
positions allocations are now pending, in grades in which the minimum salaries 
are less than the present salaries. The decisions of the Comptroller General 
do not appear. to be in point and, therefore, I am requesting your decision as to 
the proper procedure in the following cases: 

(1) An employee was reinstated at $4,700 per annum on March 21, 1938, to 
his present position which has been allocated by the Civil Service Commission 
in grade five of the Professional and Scientific Service. Since the minimum 
salary of this grade is $4,600 and the second step is $4,800, may the Department 
adjust the salary of this employee to $4,800? 

(2) a. Several employees are now serving at rates which are equivalent to 
intermediate salary steps of the grades in which their positions have been 
allocated, e.g., P-1, $2,300 and CAF-3, $1,800. Each of these employees has 
served at least six months in his present position or in similar positions in the 
Department; most of them have had several years of experience in the Depart- 
ment. May the Department continue to pay these employees at their present 
salary rates? 

b. Other employees are in the same situation as those referred to in a, except 
that their salaries represent salary steps of grades other than those in which 
their positions have been allocated, e.g., CAF-4, $2,000. May the Department 
adjust the salaries of these employees to the salary step of their respective 
grades next above their present salary rate? For example, may a CAF-4 
employee whose present salary is $2,000 be advanced to $2,040? 

If this adjustment is not permissible, must the employees be reduced to the 
minimum salary of their respective grades or may they be reduced only to the 
re step in their respective grades next below their present salary 
rates 

For the purpose of this submission it is assumed that the qualifications of 
the employees referred to will meet the requirements of the Civil Service 
Commission. 

Your early decision will be appreciated. 


The annual appropriation act for the Department of State for the 
fiscal year 1940, approved June 29, 1939, Public, No. 156, 53 Stat. 885, 
contains the following appropriation item: 
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PROMOTION OF FOREIGN TRADE 


Promotion of foreign trade.—¥For the purpose of carrying into effect the provi- 
sions of section 4 of the act entitled “An act to amend the Tariff Act of 1930,” 
approved June 12, 1934 (48 Stat. 945), as amended, including personal services, 
stenographic reporting services, by contract if deemed necessary, without regard 
to section 3709 of the Revised Statutes (41 U.S.C. 5), contingent expenses, print- 
ing and binding, traveling expenses, and such other expenses as the President 
may deem necessary, $43,000. 

The corresponding item appearing in the annual appropriation 
act for the Department of State for the fiscal year 1939, approved 
April 27, 1938, 52 Stat. 249, contains the words “without regard to 
civil-service laws and regulations or the Classification Act of 1923, 
as amended,” following the words “personal services.” The Con- 
gress, by the omission from the appropriation item for the fiscal 
year 1940 of the words first above quoted in this paragraph, evi- 
dently intended that the employment of personal services under the 
appropriation item is to be in accordance with the civil-service laws 
and regulations and the Classification Act of 1923, as amended. In 
that connection the settled rule has been that if a statute authoriz- 
ing the employment of personal services does not expressly provide 
that salary rates may be fixed without regard to the Classification 
Act, the terms of the Classification Act require its application. The 
rule is stated in decision of June 24, 1937, 16 Comp. Gen. 1107, 1109, 
as follows: 

* * * Accordingly, there was adopted the general rule that, in the ab- 
sence of statutory exemption, the salary rates of personnel of all Federal 
agencies, both in the departmental and field services, are required to be fixed 
in accordance with the schedules or rates prescribed in the Classification Act, 
as amended. See 14 Comp. Gen. 420; id. 763; decision of November 4, 1936, 


A-80878; decision of October 20, 1936, A-S0867; and decision of October 15, 
1936, A-80021. 


See also 17 Comp. Gen. 578. 

It is understood from your letter that the salaries of the em- 
ployees paid under said appropriation item heretofore have not 
been fixed in accordance with the Classification Act, as amended. 
Effective July 1, 1939, it is required for the first time that the posi- 
tions of the employees be classified and their initial salary rates fixed 
in accordance with the terms of the Classification Act, as amended. 

In decision of March 14, 1936, 15 Comp. Gen. 797, it was held 
[quoting from the syllabus] : 

An employee paid from emergency funds and classified under Executive Order 
No. 6746, dated June 21, 1934, may be transferred to a position subject to the 
Classification Act, without reduction in salary where the retained salary is 
within the grade for comparable service, even though in excess of the initial 
step within the grade. 15 Comp. Gen. 102. _ , 

See, also, the last paragraph of decision of December 2, 1937, 17 
Comp. Gen. 460, 462, as follows: 


As the rate of $5,200 per annum previously paid to Mr. Quigg was not re- 
quired to be, and was not, fixed pursuant to the Classification Act on the 
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basis of a final approval of an allocation of a position by the Civil Service 
Commission, the saving clause in section 4 of the Brookhart Salary Act has 
no application to this case. If approved administratively, payment of the 
salary rate of $3,800 per annum, the maximum rate of grade CAF-9, will not 
be questioned. 15 Comp. Gen. 102; id. 797. 


The decision of May 10, 1937, 16 Comp. Gen. 994, held as follows 
[quoting from the syllabus]: 

Where the salary an employee was receiving at the time his position was 
classified had been regularly fixed at a rate not inconsistent with the pro- 
visions of the Classification Act and has been attained by reason of extended 
efficient service on the same job, and the rate so fixed is one of the rates 
prescribed for the grade to which the position has been allocated, reduction 


in salary to the minimum of the grade is not required upon appointment to 
the newly classified position. 


The decision of June 9, 1938, 17 Comp. Gen. 1061, held as follows 
[quoting from the syllabus] : 

An employee holding the position of senior stenographer, CAF-3, $1,980 
per annum, in the Field Service of one Government department may be trans- 
ferred to the departmental service of another department at the same rate of 
pay in a corresponding grade, or as a junior stenographer, CAF-—2, $1,800 per 
annum, the maximum of the lower grade, or as a clerk-stenographer, CAF-4, 
$1,980 per annum, but if the transfers in any instance at the rate proposed 
would cause the average of the grade to which the employee is transferred to 
be exceeded, or, if the average therein is already exceeded, would cause it to 
be exceeded to a greater extent, the transfer at the rate proposed is not 
authorized. 


Compare 18 Comp. Gen. 223. 


Accordingly, in the light of the foregoing decisions, the rules 
for fixing the initial salary rates under the Classification Act, as 
amended, of employees already occupying unclassified positions 
brought within the scope of the Classification Act for the first time, 
may be restated as follows: 

(a) Where the salary rate of the unclassified position is within 
the range of the salaries prescribed by the Classification Act for that 
grade but does not fall within one of the statutory rates thereof, 
there is no authority to increase the rate paid in the unclassified 
position but the initial rate may be the next lower Classification 
Act salary rate in the grade. 

(6) Where the salary rate received in the unclassified position is 
more than the maximum rate of the grade in which the position has 
been allocated, the initial salary rate may be the maximum salary 
rate of the grade in which the position has been allocated. 

(c) Where the salary rate received in the unclassified position is 
less than the minimum salary rate of the grade in which the position 
has been allocated, the initial salary rate under the Classification Act 
must be the minimum salary rate of the grade in which the position 
is allocated. 

Accordingly, the specific questions presented are answered as 
follows: 
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Question (1) is answered in the negative. The initial salary rate 
of the employee may not exceed $4,600 per annum. See rule (a), 
supra. 

Question 2 (a) is answered in the affirmative. Compare rule (a), 
supra. 

Question 2 (b) is answered in the negative. The initial salary rate 
of the employee whose position has been allocated in CAF-4, and 
who received $2,000 per annum in the unclassified position, may not 
exceed $1,980 per annum, the next lower Classification Act salary rate 
in the grade. See rule (5), supra. 





(B-4643) 


APPROPRIATIONS—TRANSFERS—GOVERNMENT REORGANIZATION— 
ALLOCATION OF FUNDS TO EXISTING OFFICE BECAUSE OF IN- 
CREASED DUTIES 





There is no objection to allocating from funds under appropriation for adminis- 
tration of the Bituminous Coal Act, transferred to the Department of the 
Interior under section 403 of the President’s Reorganization Plan No. II, 
House Document No. 288, Seventy-sixth Congress, to the Office of the Solici- 
tor of the Interior Department, such amount as may be required for the 
employment of sufficient personnel in said Office for the performance of the 
duties imposed upon it in connection with the administration of the said 
act, and the “strict compartmentalization of the Office of the Solicitor” 
along functional lines is not required, nor is there objection to similar 
allocation from transferred funds originally appropriated for the Office of 
the Consumers’ Counsel of the National Bituminous Coal Commission for 
the performance by the Office of the Solicitor of the legal work of the 
former Consumers’ Counsel, but the total number of employees assigned to 
the Office of the Solicitor and paid from the appropriation for the adminis- 
tration of the Bituminous Coal Act is to be related to the total amount of 
work properly assigned to that office by reason of the said act and the 
President's Reorganization Plan No. ITI. 


Comptroller General Brown to the Secretary of the Interior, July 7, 1939: 
There was received July 5, 1939, your letter of June 29, as follows: 


The prospective taking effect of Reorganization Plan No. II on July 1 raises 
certain problems as to the use of appropriated funds during the fiscal year 
1940 in the Office of the Solicitor of this Department which I desire to submit 
for your consideration and opinion. 

Section 4 of the Reorganization Plan No. II abolishes the National Bitumi- 
nous Coal Commission and transfers its functions “to the Secretary of the 
Interior to be administered under his direction and supervision by such division, 
bureau, or office in the Department of the Interior as the Secretary shall 
determine.” Section 403 of the plan provides that the unexpended balances of 
the appropriations “available for the use of any agency in the exercise of any 
function transferred by this plan,” to the extent determined by the Director of 
the Bureau of the Budget, “shall be transferred to the department or agency 
concerned for use in connection with the exercise of the function so trans- 
ferred,” subject to the limitation prescribed in section 4 (d) (3) of the Reorgan- 
ization Act of 1939 that “such unexpended balances so transferred shall be 
used only for the purposes for which such appropriation is originally made.” 
For the service of the fiscal year 1940 the sum of $3,500,000 is appropriated by 
Public Law No. 68 (page 4) “for all necessary expenditures of the National 
Bituminous Coal Commission in performing the duties imposed upon said 
Commission by the Bituminous Coal Act of 1937,” including personal services in 
the District of Columbia and elsewhere. By the same act (page 1) the sum of 
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$290,000 is appropriated to the Office of the Solicitor of this Department “for 
personal services in the District of Columbia and in the field.” 

Upon the taking effect of Reorganization Plan No. II, I desire to assign to 
the Office of the Solicitor a portion of the legal work necessarily incident to the 
administration of the Bituminous Coal Act of 1937. This arrangement would 
be in line with a long-established practice in this Department whereby matters 
of major importance arising in the administration of its several bureaus and 
other branches are handled in the Office of the Solicitor. The appropriation 
made by Public Law No. 68 for the support of the Office of the Solicitor during 
the fiscal year 1940 will obviously be insufficient to meet its needs if substantial 
portions of the duties now being performed by the legal staff of the National 
Bituminous Coal Commission are added to the present functions of the 
Solicitor’s Office. In view of this circumstance, I would appreciate your opinion 
upon the question whether a portion of the appropriation made for the adminis- 
tration of the Bituminous Coal Act during the fiscal year now about to begin 
may be administratively allocated to the Office of the Solicitor for personal 
services and other necessary expenses. The amount so allocated would, of 
course, be reasonably commensurate with the increase in duties resulting from 
the assignment to that Office of legal work pertaining to the functions trans- 
ferred to this Department from the National Bituminous Coal Commission. 
With respect to personal’ services, the proposed arrangement would involve 
the creation of additional positions within the Office of the Solicitor to handle 
matters arising under the Bituminous Coal Act, and the charging of the salaries 
of these positions during the fiscal year 1940 to such part of the appropriation 
for the administration of that act as may be allocated to the Office of the 
Solicitor for this purpose. 

As the work which I wish to have performed by the Office of the Solicitor is 
an object for which the appropriation in question might have been expended 
by the National Bituminous Coal Commission, it is the opinion of the Solicitor 
that the allocation of a portion of that appropriation to his office for the purpose 
of enabling it to perform this work is sanctioned both by the Reorganization 
Act of 1939 and the terms of the reorganization plan. The Attorney General has 
advised me that the functions transferred from the National Bituminous Coal 
Commission may be distributed among several bureaus and offices of this 
Department if deemed administratively advisable, and a similar conclusion with 
respect to the funds transferred would appear to be sound. 

If, in consequence of the arrangement previously outlined, the salaries of a 
portion of the personnel in the Office of the Solicitor are charged against the 
appropriation for the administration of the Bituminous Coal Act, the further 
question presents itself whether such personnel may from time to time be 
assigned duties which do not pertain to the administration of that act, and 
whether duties which do pertain to the administration of that act may from 
time to time be devolved upon personnel paid from the regular appropriation for 
the Office of the Solicitor. This same question will also arise if, as may be 
desirable in some instances, personnel occupying positions in other offices 
within the Department and paid from the Bituminous Coal Act appropriation 
are detailed to the Office of the Solicitor under section 166 of the Revised 
Statutes (5 U. S. C. 38), in order to assist that Office in carrying the increased 
burdens arising from Bituminous Coal Act matters. The individual employees 
now working in the Office of the Solicitor are not rigidly assigned to the 
performance of a specific branch of its work, and are frequently called upon 
during a given fiscal year to handle legal matters in connection with several 
entirely different activities of the Department. By reason of the relative 
smallness of the Solicitor’s staff as compared with the large number of distinct 
functions and services comprised within the Department, and by reason of the 
fluctuations which are continually taking place in the quantum of the legal 
matters requiring the Solicitor’s attention under each such function or service, 
strict compartmentalization of the Office of the Solicitor along functional lines 
would materially detract from the effective use of its personnel and funds. 
A substantial loss in time and money would result from a requirement that 
personnel in the Office of the Solicitor who are paid from the appropriation 
made for the administration of the Bituminous Coal Act must be assigned 
exclusively to the performance of work arising in connection therewith and 
that personnel who are paid from other appropriations must not be assigned 
any duties in connection with the functions transferred from the National 
Bituminous Coal Commission. 
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Accordingly, I would appreciate your opinion upon the question whether thre 
employees in the Office of the Solicitor, including both employees paid from the 
Bituminous Coal Act appropriation and employees paid from the regular 
appropriation of that office, may be treated as a unit for the purpose of divid- 
ing between them the legal work devolved upon the Solicitor, irrespective of 
whether the particular task assigned pertains to the administration of the 
Bituminous Coal Act or to the administration of some other law. It is con- 
templated, of course, that the total number of employees appointed or detailed 
to the Office of the Solicitor and paid from the appropriation in question would 
be related to the total amount of work to be performed under that appro- 
priation, and that this work insofar as reasonably possible would be assigned 
to the employees paid from the appropriation in question in preference to other 
matters. 

In the circumstances the Solicitor of this Department is of the opinion that 
the proposed flexible use of the personnel appointed or detailed to his Office 
does not contravene any provision of law, and that employees paid out of the 
Bituminous Coal Act appropriation may from time to time be given work not 
pertaining to the act while, conversely, employees paid out of the regular 
appropriation may from time to time be given work which does pertain to that 
act, as the circumstances of good administration may warrant. This con- 
clusion is supported by section 161 of the Revised Statutes (5 U. 8. C. 22), which 
authorizes the heads of departments to prescribe regulations, not inconsistent 
with law, for “the distribution and performance” of the business of their 
respective departments, and also appears to be in line with the rulings of the 
General Accounting Office upholding the authority of Government establish- 
ments to lend personnel for the performance of work unrelated to the appro- 
priations from which their salaries are paid. No use of appropriated funds 
for a purpose not sanctioned by the law making the appropriation would be 
involved in the proposed arrangements, since the total charge against the 
appropriation for the administration of the Bituminous Coal Act would be 
fixed in accordance with the amount and importance of the legal services to be 
performed in the Office of the Solicitor for the benefit of that appropriation. 

Section 4 of Reorganization Plan No. II abolishes the Office of the Consumers’ 
Counsel of the National Bituminous Coal Commission, and provides that the 
functions of the Office of the Consumers’ Counsel “are transferred to, and shall 
be administered in, the Office of the Solicitor of the Department of the Interior 
under the direction and supervision of the Secretary of the Interior.” For the 
service of the fiscal year 1940, Public Law No. 68 (page 5) appropriates the 
sum of $285,000 “for all necessary expenditures of the Office of the Consumers’ 
Counsel of the National Bituminous Coal Commission in performing the duties 
imposed upon said Office of Consumers’ Counsel by the Bituminous Coal Act 
of 1937,” including personal services in the District of Columbia and elsewhere. 
The problems previously discussed with respect to the availability of the 1940 
appropriation of the National Bituminous Coal, Commission for the performance 
of legal work in the Office of the Solicitor, and with respect to the flexible 
use within that office of employees paid under different appropriations, have 
also been raised in connection with the 1940 appropriation of the Office of the 
Consumers’ Counsel. While I assume that the same conclusions are properly 
applicable to both appropriations, I will appreciate your consideration of this 
point as well as of those previously mentioned. 

In view of the short time which is due to elapse before Reorganization Plan 
No. II will become effective, an early reply to the present letter will be of 
material assistance to this Department. 


In view of the circumstances stated in the above-quoted letter, to- 
gether with the terms of Reorganization Plan No. II, as printed in 
House Document No. 288, Seventy-sixth Congress, you are advised 
that there appear no legal objections to allocating from funds under 
the appropriation for the administration of the Bituminous Coal Act 
us may be transferred to your department under section 403 of the 
Reorganization Plan to the Office of the Solicitor of the Interior De- 
partment such amount as may be required for the employment of 
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sufficient personnel in said Office for the performance of the duties 
imposed upon it in connection with the administration of the said 
Bituminous Coal Act, and that “strict compartmentalization of the 
Office of the Solicitor” along functional lines is not required. The 
same conclusion applies with respect to the performance by the Office 
of the Solicitor of the legal work of the former Consumers’ Counsel 
of the Bituminous Coal Commission. 

It is to be understood, of course, that, as stated in your letter, supra, 
the total number of employees assigned to the Office of the Solicitor 
and paid from the appropriation for the administration of the Bitu- 
minous Coal Act will be related to the total amount of work properly 
assigned to that Office by reason of said Bituminous Coal Act and the 
President’s Reorganization Plan No. II. 


(B-3331) 


MEDICAL TREATMENT—PRIVATE—CLINICAL RECORDS OF HOSPITAL- 
IZED ARMY RESERVE OFFICERS ON DUTY WITH CIVILIAN CON- 
SERVATION CORPS—APPROPRIATION AVAILABILITY 


Civilian Conservation Corps funds for the fiscal year 1939 are not available for 
payment to a private hospital for copies of the hospital’s clinical records 
for use by a board of officers in determining whether the disability for 
which an Army Reserve officer was hospitalized, while on ordinary leave 
of absence from the said Corps, was incurred in line of duty. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, July 10, 1939: 


There has been received by reference from the Chief of Finance 
your letter of April 20, 1939, requesting decision whether payment is 
authorized on a voucher transmitted therewith in favor of the Salem 
Deaconess Hospital, Salem, Oreg., in the amount of $5 for five copies 
of the hospital’s clinical records pertaining to Dr. Louvera B. 
Schmidt, a former patient, covering the period of his hospitalization 
during June 1938. 

It appears that Capt. Louvera Broyles Schmidt, Dental Reserve, 
was on active duty with the Civilian Conservation Corps from Feb- 
ruary 1, 1937, to September 30, 1938; that while on ordinary leave of 
absence he was admitted to the Salem Deaconess Hospital, where oper- 
ations were performed on May 27 and June 8, 1938, and that the board 
of officers convened under the provisions of paragraph 2, Army Reg- 
ulations 35-3420, finally determined that the Reserve officer’s disability 
was not contracted in line of duty, having existed prior to entry upon 
active duty. 

The clinical records appear to have been obtained from the Salem 
Deaconess Hospital pursuant to a request dated October 13, 1938, 
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addressed to’ the hospital by a Reserve medical officer, probably a 
member of the board, the request being worded as follows: 


Reference is made to a former patient, Captain Louvera B. Schmidt, hos- 
pitalized in your institution during the month of June, 1938. 

The undersigned requests five (5) certified true copies of Medical, surgical and 
clinical histories in the above case. 


Army Regulations 35-3420, paragraph 2, e (1), dated September 
23, 1937, provides that whenever a Reserve officer contracts a disease 
which may require medical and hospital treatment after the termina- 
tion of an active duty period, etc., the commanding officer of the post, 
camp, or station will convene a board of three officers, at least one of 
whom will be a medical officer, to investigate and report upon the 
matter. 


Paragraph 2 e (1) of the same Regulations provides as follows: 


(b) Specific statement as to how, when, and where the injury was incurred or 
the disease contracted; as to nature and extent of disease or injury, and date 
disease was first manifested or injury incurred; and whether or not contracted 
or incurred in line of duty while on active duty. (In case of disease, particular 
consideration should be given by the board to the question of whether the ill- 
ness manifested was due to any condition or disease which existed prior to entry 
upon active duty. Where current or prior medical history will aid in determin- 
ing whether or not the disability in question was incurred in line of duty while 
on the particular tour of active duty all pertinent information available, includ- 
ing report of physical examination made at time of entry upon active duty and 
clinical record if the officer has been or is being hospitalized, will be secured and 
considered by the board. This will be done in each case involving disease.) 


The act of May 23, 1938, 52 Stat. 414, provides funds for the Ci- 
vilian Conservation Corps as follows: 


For all authorized and necessary expenses to carry into effect the provisions 
of the act entitled “An act to establish a Civilian Conservation Corps, and for 
other purposes,” approved June 28, 1937, including personal services in the Dis- 
trict of Columbia and elsewhere ; the purchase and exchange of law books, books 
of reference, periodicals, and newspapers; rents in the District of Columbia and 
elsewhere; the purchase (including exchange), operation, maintenance, and 
repair of motor-propelled and horse-drawn passenger-carrying vehicles to be 
used only for official purposes; hire, with or without personal services, of work 
animals, animal-drawn and motor-propelled vehicles, and watercraft; printing 
and binding; travel expenses, including not to exceed $2,000 for expenses of at- 
tendance at meetings concerned with the work of the Corps when specifically 
authorized by the Director; construction, improvement, repair, and maintenance 
of buildings, but the cost of any building erected hereunder shall not exceed 
$25,000; and all other necessary expenses; * * * 


Reserve officers detailed to active duty with the Civilian Conserva- 
tion Corps are entitled to the same pay and allowances as if they 
were paid from the appropriation “Organized Reserves,” and gen- 
erally during their tour of active duty are entitled to the same med- 
ical treatment as provided for Army officers. The medical and hos- 
pital treatment contemplated primarily is that provided by medical 
officers of the Army in Army hospitals and the hospital records re- 
ferred to in the regulations quoted above, if necessary for determina- 
tion of the line of duty disability in case of disease of Reserve offi- 
cers, are the available records of Army or other Government hos- 
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pitals and not records of civilian hospitals required to be purchased 
by the Government. Support for this conclusion is found in the fact 
that usually medical, clinical, and surgical records associated with 
disabilities of a patient in a civilian hospital are of such confidential 
nature that the patient’s consent to their release to third parties is 
normally necessary and desirable, and as a general rule required, be- 
fore the officers of such civilian hospitals may safely furnish copies 
thereof to other sources. It is the understanding of this office that, 
generally speaking, where the cost of furnishing such hospital rec- 
ords is inconsequential the same are usually furnished to the patient 
or former patient, or to the medical officer designated by him, without 
expense, as part of the hospital treatment. There appears no legal 
requirement that the expenses incurred should be borne by the Gov- 
ernment in the absence of a clear statutory provision authorizing pay- 
ment by the United States. Such a provision is not found in the ap- 
propriation for the Civilian Conservation Corps, consequently pay- 
ment of the voucher is not authorized. 


(B-4455) 


ALASKA—FEES FOR TRAPPING LICENSES—ERRONEOUS COLLECTION 
REFUND PROCEDURE 


Where claimant is entitled to a refund of the difference between the fee for 
an Alaska resident trapping license and that collected from her under 
the erroneous belief that she was an alien, refund will be made in the 
proportion in which the original collection was divided between the Federal 
Government and the Territory of Alaska, the refund from the Federal 
Government’s share previously covered into the Treasury under “Miscel- 
laneous Receipts” to be made upon a settlement of the General Accounting 
Office from the appropriation “Refund of Moneys Erroneously Received 
and Covered,” and the refund from the Territory’s share to be made by 
the appropriate disbursing officer from other fees due the Territory under 
the Alaska Game Law, the licensing officer to refund to the appropriation 
from which paid the difference between his compensation on the basis of 
the issuance of a resident license and that received because of the erroneous 
issuance as an alien. 


Comptroller General Brown to the Secretary of Agriculture, July 10, 1939: 

Reference is made to the claim of Mrs. Tootsie Griechen, Pilot 
Point, Alaska, for refund of $98 representing the difference between 
the fee of $2 for a resident trapping license and the fee of $100 col- 
lected from her for alien Special License No. 1915—the latter fee 
having been collected upon the erroneous belief that the claimant was 
an alien. 

It has been administratively reported (and verified by this office) 
that of the amount collected $50 was included in the account of C. E. 
Naghel, symbol No. 891-831, and covered into the Treasury to the 
credit of Miscellaneous Receipts “123010—Fees, Alaska Game Laws,” 
and included in Certificate of Deposit No. 405, dated February 2, 
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1938; that the balance was included in check No. 309, for $1,258.15, 
drawn February 2, 1938, by C. E. Naghel, symbol No. 891-831, to the 
order of the Treasurer of the Territory of Alaska; and that 10 per- 
cent of the fee collected was paid as compensation to the licensing 
officer, Joseph B. Fleckenstein, on voucher No. 21095, April 1938, 
accounts of C. E. Naghel, symbol No. 70-020. 

It having been administratively determined that the applicant is 
not an alien and that the correct amount of the fee was $2 instead of 
$100, the sum of $49 will be paid to the claimant upon settlement 
of this office under the appropriation Refund of Moneys Erroneously 
Received and Covered, and the appropriate disbursing officer should 
be instructed to make refund to Mrs. Tootsie Griechen, Pilot Point, 
Alaska, of the additional $49 erroneously collected, from other fees 
due the Territory of Alaska under the Alaska Game Law, the amount 
to be accounted for as other disbursements, citing this decision as 
authority for such action. 

The sum of $9.80, representing the excess amount paid as com- 
pensation to Joseph B. Fleckenstein, should be collected and de- 
posited to the credit of the appropriation from which paid 
“1281400.070 Salaries and Expenses, Bureau of Biological Survey, 
1938,” this office to be advised when collection shall have been effected. 


(B-4493) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
TRANSFERS—TEMPORARY EMPLOYEES 


A temporary employee paid from emergency funds who was given a probational 
“emergency” appointment with compensation payments continued from 
emergency funds is not entitled, under the provisions of the uniform annual 
and sick leave regulations effective January 1, 1938, to transfer of unused 
leave credit earned during service under the temporary appointment. 

Where the transfer of an employee is from a temporary position to an indefinite 
or permanent position, the salary of which is paid from a regular appropria- 
tion—and not from a temporary to an emergency position—annual and sick 
leave credit in the temporary position may be transferred, under the provi- 
sions of the uniform annual and sick leave regulations effective January 1, 
1938, to the permanent position in the same department where there is no 
break in service, but not from the temporary to the indefinite position. 


Comptroller General Brown to the Secretary of the Interior, July 10, 1939: 
I have your letter of June 19, 1939, as follows: 


In addition to its administrative functions, the Bonneville Project is under- 
taking the construction of several hundred miles of transmission lines under an 
allotment of $10,750,000 made from Public Works Administration funds. Ap- 
pointments made under these funds, both civil service and non-civil service, have 
been written as either “temporary” (for a limited period) or “emergency,” the 
latter bearing the statement “Emergency, not to extend beyond June 30, 1940.” 

On November 3, 1938, a temporary appointment was made of a junior typist, 
$1,260 per annum, upon approval of the Civil Service Commission for job em- 
ployment, a limitation of three months having been placed thereon. This posi- 
tion was paid from the emergency funds allotted to the project. On January 
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18, 1939, this employee came within reach for probational appointment, and was 
so appointed from a certificate issued by the Civil Service Commission. How- 
ever, inasmuch as the compensation of this position was still paid from emer- 
gency funds, the “emergency” clause was written into the appointment. 

In a new organization such as the Bonneville project it is not possible to fore- 
see the needs for employees and as the work progresses additional permanent or 
Indefinite employees are required. It is in the interest of the service to retain in 
permanent positions those who have been temporarily employed when they meet 
the requirements for eligibility and efficiency. 

Under the provisions of section 15 of the uniform leave regulations, the em- 
ployee referred to would appear to be entitled to transfer of credit for leave 
earned but not taken during the period of temporary appointment preceding the 
effective date of the probational appointment. However, your opinion is desired 
as to whether the ruling given in 18 C. G. 599 to the Chairman, National Defense 
Power Committee, would apply. 

Questions having arisen as to the provisions of section 15 of the annual leave 
regulations and sections 18 of the sick leave regulations, a ruling also is requested 
whether the leave regulations permit the transfer of leave credit from a tem- 
porary to an indefinite or permanent position within the same department when 
such transfer has been made without a break in service. 


Section 7 of both the annual and sick leave acts of March 14, 1936, 
49 Stat. 1161, 1162, provides: 


The leave of absence herein provided for shall be administered under such 
regulations as the President may prescribe, so as to obtain, so far as practicable, 
uniformity in the application of this act. 


In decision of January 7, 1939, 18 Comp. Gen. 599, 600, to which you 
refer, it was stated : 


The uniform annual leave regulations effective January 1, 1938, Executive 
Order No. 7845, dated March 21, 1938, provide, insofar as here material, as 
follows: 

“Sec. 1. As used in these regulations: 


* * * * * + * 


“(b) ‘Permanent employees’ are those appointed without limitation as to 
length of service or for definite periods in excess of 6 months. 

“(c) ‘Temporary employees’ are those appointed for definite periods of time 
not exceeding 6 months. 

“(d) ‘Emergency employees’ are those whose compensation is paid from 
emergency funds and whose tenure of appointment is limited to the period for 
which the emergency funds are available. 

“Sec. 6. [As amended by Executive Order No. 7879, dated May 9, 1938.] An 
employee transferred or reappointed without break in service from one perma- 
nent, emergency, or indefinite position to another permanent, emergency, or indef- 
inite position within the same or a different governmental agency shall at the 
time of the transfer or reappointment be credited with such accumulated and 
current accrued leave as may be due him, or charged with any unaccrued leave 
which may have been advanced. ‘Break in service’ means separation from the 
service for a period of one or more work days. 

“Src. 15. Temporary employees who subsequently receive permanent or proba- 
tional appointments in the same department without break in service shall be 
entitled to 2% days’ annual leave for each full month of service to the date of 
permanent appointement and thereafter at the rate of 2% days per month.” 

There is no provision in the regulations authorizing the transfer of leave credit 
from a temporary to an emergency position whether in the same or different 
governmental agency. Consequently, the question presented in the concluding 
sentence of the above-quoted letter must be and is answered in the negative. 


The uniform sick leave regulations contain the same definitions (see 
section 1) and the same authorization for transfer of leave credit from 
one permanent, emergency, or indefinite position to another (see sec- 
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tion 9, as amended by Executive Order No. 7880, dated May 9, 1938). 
Section 18 of the sick leave regulations provides: 


Sick leave accumulated during temporary appointment shall be credited to an 
employee who receives a permanent appointment in the same governmental 
agency without break in service but shall not be transferable elsewhere under 
any circumstances. 

The quoted decision is squarely in point with respect to your first 
question. (See, also, 18 Comp. Gen. 317.) While it may be, as you 
state, in the best interests of the service “to retain in permanent posi- 
tions those who have been temporarily employed when they meet the 
requirements for eligibility and efficiency,” it is understood from your 
letter that the employee in question was retained in an emergency 
position, the salary of which is paid from emergency funds, not in a 
permanent position, the salary of which is paid from a regular ap- 
propriation. Leave of absence is authorized to be granted such re- 
tained employees only in accordance with the uniform annual and 
sick leave regulations promulgated by the President pursuant to the 
quoted provisions of the annual and sick leave acts. 

The original temporary (emergency) appointment of the employee 
in question having been only for 3 months, he is not entitled to transfer 
of credit of the leave earned during service under such appointment 
to service under the second emergency appointment. 

It is understood the question stated in the last paragraph of your 
letter refers to transfers from a temporary position to an indefinite 
or permanent position, the salary of which is paid from a regular 
appropriation, that is, that the transfer is not from a temporary to 
an emergency position. If so, it is believed to be the purpose and 
intent of section 15 of the annual leave regulations, although not 
expressly so stated, to authorize the transfer of annual leave credit 
from a temporary to a permanent position in the same department 
where there is no break in service but not from a temporary to an 
indefinite position. (See definitions hereinbefore quoted.) Section 18 
of the sick leave regulations specifically authorizes the transfer of sick 
leave credit from a temporary to a permanent position in the same 
department where there is no break in service, but not from a tem- 
porary to an indefinite position. 

The second question is answered accordingly. 


(B-2890) 


TRAVELING EXPENSES—TRANSFERS—TEMPORARY DUTY STATION 
MADE NEW PERMANENT STATION 


Where under a travel order issued by a subordinate officer pursuant to authority 
vested in him by administrative regulations and subsequent to request hav- 
ing been made for permanent change of station orders for the employee 
concerned, the employee travels to the place of temporary duty to which so 
ordered for the convenience of the Government, which temporary station, 
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subsequent to travel, is made his permanent station under authority of the 
department head, reimbursement may be made for the traveling expenses so 
incurred by the employee, the reimbursement authorized being as for travel 
performed under the temporary duty orders issued by the subordinate officer 
which authorized no per diem at the temporary duty station, and not under 
the transfer order by the head of the department under which no travel was 
performed or necessary because the employee was already at his new perma- 
nent station. 14 Comp. Gen. 146, amplified. 


Comptroller General Brown to Maj. C. R. Shaw, United States Army, July 11, 
193 


There has been received your request for decision whether you are 
authorized to pay Philip Davis, junior engineer, the sum of $8.95, as 
reimbursement for travel and other expenses incurred in traveling 
by his automobile, 2 p.m. to 7:15 p.m., February 22, 1939, from 
Tuscaloosa Ala., to Mobile, Ala., pursuant to orders issued February 
21, 1939, by the district engineer, Mobile, Ala., as follows: 


Subject: Travel orders. 

To: Philip Davis, junior engineer, Tuscaloosa, Alabama. 

1. You will proceed to Mobile, Alabama, on duty connected with temporary 
duty in district office pending action by the Secretary of War on request for 
permanent change of station forwarded to Chief of Engineers under date of 
February 13, 1939. 

2. The expenses will be within the limits as prescribed by Government Travel 
Regulations, circular letter No. 324, January 30, 1934 of the Bureau of the 
Budget. 

(a) You will be allowed a flat per diem of not exceeding $5.00 when traveling 
only. No per diem to be allowed while on temporary duty at Mobile, Alabama. 

3. Travel by private automobile, in accordance with paragraph 12a of Stand- 
ardized Government Travel Regulations, is authorized on a mileage basis of 
0.0365 cents per mile, which has been determined as being the most economical 
and advantageous to the Government. 

4. Subsistence and lodging should be secured while en route or at destination 
at Government maintained mess when practicable or available on this journey. 

5. You are directed to take this travel order with you on the journey to be 
performed. 

6. The travel directed is necessary in the public service. 

(Signed) R. Park, 
Park, 
Colonel, Corps of Engineers, 
District Engineer. 


Under date of February 13, 1939, the district engineer submitted 
to the Chief of Engineers the following request for the transfer of 
Philip Davis: 


Subject : Request for transfer of Philip Davis. 
To: The Chief of Engineers, U. 8. Army, Washington, D. C. (Through the 
division engineer, Gulf of Mexico division.) 


1. Authority is requested for the permanent transfer at Government expense 
of the following employee, within this district, as indicated below: 

Name: Philip Davis; designation and salary: Junior engineer (civil), P-1, 
$2,000 annum; present station: Tuscaloosa, Ala.; station to which transfer is 
desired: Mobile, Ala. 

2. The transfer requested above is for the good of the service, and not for 
the benefit of the employee. It is requested that this office be advised by 
wire of approval thereof. 

(Signed) R. Park 
R. Park 
Colonel, Corps of Engineers, 
District Engineer. 
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The said request for transfer was not approved by the Secretary of 
War until February 24, 1939. 

In forwarding to this office your request for decision, the Chief of 
Engineers stated : 


1. The inclosed voucher is forwarded for consideration. The two points 
involved, Tuscaloosa, Ala., and Mobile, Ala., both lie within the Mobile district. 
The district engineer has general authority to issue orders for employees 
under his jurisdiction to perform temporary duty at any point within his 
district. A permanent change of station, however, requires the authority of 
the Secretary of War. It was intended to change the permanent duty assign- 
ment of Mr. Davis from Tuscaloosa, Ala., to Mobile., and on February 13, 1939, 
request was made through channels to the Secretary of War for authority to 
issue permanent change of station orders. In the meantime, the necessity 
arose for the temporary duty of Mr. Davis at Mobile, and on February 21, 
the district engineer issued orders directing him to report at that place. On 
February 24, the Secretary of War authorized permanent change of statiun 
to Mobile. Consequently, Mr. Davis never returned to his former station at 
Tuscaloosa. 

2. This office is aware of the ruling made in A—5G6S77, dated August 20, 1934. 
If that ruling were literally followed, it would be necessary to direct Mr. Davis 
to return to Tuscaloosa upon the completion of his temporary duty and then 
make another trip to Mobile to comply with the orders authorized on February 
24. This procedure, however, seems not to serve the best interests of the 
United States. The procedure required to secure the authority of the Secretary 
of War for a permanent change of station normally requires from ten days to 
two weeks. As in this case, it frequently arises that the temporary services of 
the employee are needed at the new duty station. It is not believed that it 
is the intent of your office to freeze the station assignment of the employee 
during the period of waiting between the date when permanent change of 
station orders are requested and authority therefor is received. It is believed 
that the action best serving the interests of the United States should be author- 
ized in such cases. 

3. It should be noted in this case that the orders directing Mr. Davis to 
perform temporary duty at Mobile did not authorize the payment of per diem 
while on temporary duty at Mobile. The amount claimed for travel is, 
therefore, the same as would have been paid if the employee had delayed 
departure until the receipt of orders authorized by the Secretary of 
War. Both the temporary assignment and the permanent assignment were 
for the convenience of the Government and not for the convenience of the 
employee. 


Section 2 of the act of March 28, 1938, 52 Stat. 147, the annual 
appropriation act for the Treasury and Post Office Departments for 
the fiscal year 1939, identical with a provision appearing in cor- 
responding previous annual appropriation acts beginning with the 
fiscal year 1928 (act of December 22, 1927, 45 Stat. 50), is as 
follows: 

Appropriations for the fiscal year 1939 available for expenses of travel of 
civilian officers and employees of the executive departments and establish- 
ments shall be available also for expenses of travel performed by them on 
transfer from one official station to another when authorized by the head of 
the department or establishment concerned in the order directing such transfer: 


Provided, That such expenses shall not be allowed for any transfer effected 
for the convenience of any officer or employee. 


Paragraphs 605 and 614, Orders and Regulations, Corps of En- 
gineers, United States Army, provide: 


605. Issue of travel orders—(a) Under authority of the Secretary of War, 
the Chief of Engineers is authorized to issue orders involving travel to be per- 
formed by officers within his jurisdiction, when not involving permanent change 
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of station, and to delegate such authority to such of his subordinates as he 
may deem necessary; provided the cost thereof is chargeable to appropriations 
of the Engineer Department as distinguished from the regular annual appropria- 
tion for “Mileage of the Army.” 

* * * + . a * 

(ad) Under the authority granted in subparagraph (a) above, division en- 
gineers are hereby authorized to issue orders for journeys not involving change 
of station to be performed by their own military assistants or by district 
engineers or their military assistants on duty peculiar to river and harbor or 
civil work within the geographical limits of their respective divisions. * * * 

614 (a) Travel orders.—(a) Travel orders for civil employees serving as dis- 
trict engineers to travel on temporary duty will be issued in the same manner 
as for officers of the Corps of Engineers serving in that capacity. 

(b) Necessary travel orders for other civil employees for temporary duty 
to points within their respective districts and divisions will be issued by the 
district or division engineer under whose supervision they are employed. * * * 


In the decision of August 20, 1934, A-56877, 14 Comp. Gen. 146, 
cited by the Chief of Engineers, it was stated: 

It is possible, of course, that conditions may sometimes arise necessitating 
the detail or assignment of an officer or employee for temporary duty at a 
place to which his regular duty station may thereafter be changed. And in 
such cases when facts are shown that the transaction was in good faith and 
that at the time the order for travel on temporary duty was issued there was 
no purpose to effect a transfer or change in regular duty station, reimburse- 
ment of otherwise proper expenses incident to such travel is authorized. But 
it does not appear that such are the facts in the present case. On the contrary 
the record discloses that the real purpose of the travel was to effect a change 
of regular duty station from Chicago to New York and that such purpoSe was 
known to the employee. Under such circumstances, reimbursement of the 
expenses of the transfer not having been “authorized by the head of the 
department” in an “order directing such transfer” pursuant to the requirements 
of section 2 of the act of March 3, 1933, 47 Stat. 1513, the refusal to certify 
the voucher for payment must be and is sustained. 

Referring to the first sentence of the quoted decision, the order of 
February 21, 1939, by the district engineer, directing the travel pur- 
suant to the authority vested in him by the quoted administrative 
regulations, appear to have been issued in good faith for the pur- 
pose of performing temporary duty at Mobile—the activities at 
Mobile as well as those at Tuscaloosa being under the administra- 
tive supervision of the district engineer who issued the travel order. 
From the facts administratively reported, it appears that regard- 
less of what action the Secretary of War might have taken on the 
request of February 13, 1939, for transfer of permanent station from 
Tuscaloosa to Mobile, it was necessary for this engineer to go to 
Mobile February 22 to perform the temporary duty. That is to 
say, even though the Secretary of War should have disapproved 
the district engineer’s request for transfer necessitating the return 
of this engineer to Tuscaloosa, it is understood it was nevertheless 
necessary and proper for him to go to Mobile to perform the tem- 
porary duty, and it was within the authority of the district engi- 
neer to issue travel orders for that purpose. 

Accordingly, reimbursement of the travel expenses is authorized 


in this case as under a regular travel order for the performance of 
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official duty away from the engineer’s official headquarters at Tusca- 
loosa, and not as under the order by the Secretary of War directing 
a permanent change of station from Tuscaloosa to Mobile, no travel 
being performed or necessary under the transfer order approved by 
the Secretary of War February 24, 1939, the engineer having been 
at his new station, Mobile, on temporary duty, at the time he 
received it. 


(B-3589) 


DISTRICT OF COLUMBIA—TUITION FOR NONRESIDENTS ATTENDING 
PUBLIC SCHOOLS 


The duties of charging and collecting tuition from nonresident pupils for 
attendance in the public schools of the District of Columbia are imposed 
by law on officials of the government of the District of Columbia and 
their determination as to whether a charge shall be made in a particular 
case, or as to the amount that shall be charged, are matters not subject to 
review by the General Accounting Office. 


The word “pupils” as used in the nonresident District of Columbia Free 
Tutelage Public School Act of June 26, 1912, 37 Stat. 161, must be assumed 
to have been intended by the Congress to embrace only minor children, 
and it would seem the primary administrative duty to require payment 
of tuition for attendance at the Wilson Teachers’ College of adult non- 
residents whose basis of claim for exemption is that their parents either 
pay taxes in the District of Columbia, or were continually employed there, 
leaving to those against whom the charge is made the right to question 
it through appropriate legal proceedings. 


Comptroller General Brown to the President, Board of Commissioners, District 
of Columbia, July 11, 1939: 


There has been considered your letter of April 29, 1939, as follows: 


The Commissioners desire to submit for your consideration and advice an 
application made by one Charles M. Proctor, Jr., adult, for a refund of $107.72, 
one-half year’s tuition paid by him prior to decision of the Corporation Counsel 
as to whether he may be taught without charge in the public schools of the 
District of Columbia. Mr. Proctor is attending the Wilson Teachers’ College, 
having been entered as a nonresident, and.required to pay tuition on the 
theory that his father, a taxpayer in the District of Columbia residing at 
Bethesda, Maryland, did not exempt him. The Corporation Counsel's opinion 
of April 5, 1939, approved by the Commissioners under date of April 7, 1939, 
is enclosed. 

In four other cases involving nonresident students attending Wilson Teachers’ 
College, all of whom were over 21 years of age, claim of exemption is made 
from the payment of tuition on the theory that their parents were continually 
employed in the District of Columbia. The Corporation Counsel, you will 
note, concluded with the opinion that the age of a pupil has no bearing on 
whether or not he is entitled to be taught free in the public schools of the 
District of Columbia, and if such pupil's parents are employed officially or 
otherwise in the District of Columbia, the pupils are entitled to be taught free 
of —e This opinion was likewise approved by the Commissioners April 
7, 1939. 

The act of June 26, 1912, 37 Stat. 161, provides in part: 

“Pupils shall not be admitted to or taught free of charge in the public 
schools of the District of Columbia who do not reside in said District, or who 
during such tutelage do not own property in and pay taxes levied by the 
government of the District of Columbia in excess of the tuition charged here- 
under to other nonresident pupils, or whose parents do not reside or are not 
engaged in public duties therein, or during such tutelage pay taxes levied 
by the government of the District of Columbia in excess of the tuition charged 
hereunder to other nonresident pupils: * * *,” 
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It is a well-established principle of law that on arriving at full age, men are 
sui juris for all private purposes, and also may vote and hold office, except in 
cases especially otherwise provided for, and being of full age and mentality, may 
contract as they wish, independent of paternal relationship. The services of an 
infant are held in law to belong to his parents, and it is the general rule that 
the infant cannot recover damages for their loss by reason of personal injuries 
during minority. The weight of authorities are to the effect that a child be- 
comes emancipated from its father upon becoming of age—at least so far as 
earnings are concerned. (4 App. D. C. 213; 19 App. D. C. 79.) 

Mr. Proctor, in contracting for these services, being of full age, had a perfect 
right to enter into a binding contract independent of the wishes of his father, 
and was not dependent upon whether his father did or did not pay taxes in the 
District of Columbia. You will note that the act of June 26, 1912, supra, pro- 
vides for the education of pupils during the age of tutelage, and this, no doubt, 
has reference to the education of minors. The compulsory education law (sec- 
tion 91, title 7, D. C. Code) provides for the education of children between the 
ages of 7 and 16 years, and does not include individuals who have become of 
age. (See in this connection B—569, January 27, 1939, 68 Appeals, D. C. 7.) 

In your decision to the Commissioners referred to above you held that these 
were matters for consideration by the administrative authorities, but through- 
out your decision you referred to minors, and “for certain purposes the minor 
child’s residence may be different from that of its parents or legal guardian.” 

The Auditor is of the opinion that the laws relating to education in the Dis- 
trict of Columbia must be considered in the light and the purpose of the enact- 
ment, namely to provide for the education of children of school age, and that the 
words “pupils,” “tutelage,” “parents” must be considered in the same light, when 
applied to nonresident pupils. 

The opinion of the Corporation Counsel if literally construed would admit the 
view that an individual, notwithstanding his age (21 to 60) or place of abode 
(separate and apart from his parents), provided his father is employed or pays 
taxes in the District, could attend the District public schools without the pay- 
ment of tuition. In fact, after Mr. Proctor paid the tuition for the first half of 
the year he moved into the District. 

The Commissioners would appreciate advice from you as to whether the 
refund requested by Mr. Proctor may be made to him without objection by your 
office. 


A refund of tuition paid is not justified, of course, unless erro- 
neously charged and a decision of the question submitted necessarily 
involves a determination as to the correctness of the charge on ac- 
count of which the payment was made. The duties of charging and 
collecting tuition from nonresident pupils for attendance in the 
public schools of the District of Columbia are imposed by law on 
officials of the government of the District of Columbia and their 
determination as to whether a charge shall be made in a particular 
case, or as to the amount that shall be charged, are matters hereto- 
fore not regarded as subject to review by this office. 

Accordingly, this office will not attempt an authoritative decision as 
to the legality of the charge here in question or as to whether the pro- 
posed refund is authorized. However, since your letter indicates that 
the Corporation Counsel and Auditor of the District of Columbia ap- 
parently entertain opposite views, it may not be improper to invite 
your attention to certain phases of the matter which may not have 
been given due consideration. 11 Comp. Gen. 449. 

Obviously, the question primarily for consideration in a case such 
as here involved is in what sense the word “pupils” was used in the 
act of Congress of June 26, 1912, 37 Stat. 139, 161, quoted in your 
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letter; that is, whether the Congress intended the word to embrace 
all individuals whose parents paid taxes or resided in the District of 
Columbia, regardless of age, or to include only such individuals as 
were of the age of those ordinarily attending the public schools of 
the District of Columbia, to wit, children. 

In this connection it may be stated that neither the opinion of this 
office, B—569, January 27, 1939, nor the decision of the United States 
Court of Appeals of the District of Columbia in the case of Kemp 
v. Ballou, 68 App. D. C. 7, appears to have any particular bearing 
in this case. 

It is perhaps of some significance that in the hearings which were 
held upon the District of Columbia Appropriation Act for 1913 
of which the provision quoted in your letter, swpra is a part, Dr. 
William N. Davidson, then Superintendent of Schools of the Dis- 
trict of Columbia, in his testimony concerning the matter of a school 
census, stated— 

We take children into our kindergarten schools at the age of 5, the primary 
school age being recognized as the age of 6, and we retain the children in the 
schools up to the age of 21. (Hearings before Subcommittee of House Com- 


mittee on Appropriations in charge of District of Columbia appropriation bill 
for 1913, page 290.) 


and in the portion of the hearing which was devoted to a discussion 
of the law which is now under consideration both the various mem- 
bers of Congress who were conducting the hearing and the officials 
of the District of Columbia who then testified, made use of the word 
“children” in referring to nonresident pupils. (Hearings, supra, 
312.) 

The word “pupil” is defined in Funk and Wagnalls New Standard 
Dictionary, 1936, as “A person of either sex, or of any age, under 
the care of a teacher; scholar; disciple” but the statement also ap- 
pears therein that “In the United States pupil is quite generally used 
to denote a scholar in an elementary or secondary school, as dis- 
tinguished from student, a scholar in a higher institution.” It 
further appears that the word “pupil” is derived from the Latin 
words “pupus” meaning boy and “pupa” meaning girl, and in the 
vase of Commonwealth v. Connecticut Valley St. Ry. Co., 196 Mass. 
309, the Supreme Judicial Court of Massachusetts said: 

The statute which we are now to interpret provides only for “pupils.” The 
word “pupils” by derivation and the definition of lexicographers, is properly 


applicable to children and youth. Students in colleges and professional schools 
are not called pupils. 


It is an elementary principle of law that when a youth attains his 
majority, he is swi juris, can contract for himself, and is freed from 
parental control. Likewise his father is then discharged from any 
further legal obligation toward him even though the father recog- 
nizes a moral obligation to continue to assist his son in obtaining an 
education, and acts accordingly. 
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Also, it is well settled that when a youth attains his majority he 
has the right to select his own domicile and even though he elects 
to remain beneath his father’s roof the choice which he thus makes 
is his. Furthermore, it is difficult to perceive how the legal aspect 
of the matter of the tuition of a nonresident adult can be changed 
by the fact that the father continues to support such adult. Besides, 
in the instant case it appears that the claimant, and not his father, 
paid the tuition for which a refund is now sought. 

While it is true there is no express limitation in the statute here 
involved as to the age of pupils, it must be assumed the Congress 
enacted the law with knowledge of the fundamental principles that a 
father is obligated to maintain and educate his minor children and 
that their legal domicile ordinarily follows his. It would seem 
reasonable to assume, also, that the purpose of Congress in enact- 
ing this legislation was to enable a resident parent or nonresident 
one who pays taxes in the District of Columbia to discharge his 
duty with respect to the education of his minor children by sending 
them to the public schools of the District of Columbia without 
charge and that when an adult attends a teachers’ college, or other 
public school in the District of Columbia, the inquiry as to whether 
he should be required to pay tuition charges is to be answered by 
ascertaining whether he (the said adult) pays taxes or resides in the 
District of Columbia, rather than whether his father does. 

The statute makes no distinction between a taxpaying parent who 
resides without the District of Columbia and a parent who has his 
residence therein; and to say that a nonresident adult is entitled 
to free tuition by reason of the fact that his nonresident father 
pays taxes in the District would seem to lead to the somewhat un- 
reasonable result that an adult living in Maryland would be entitled 
to free tuition in the District of Columbia merely because his father 
resides in the District of Columbia. There can be little or no ques- 
tion that the Congress did not intend the statute to be so construed. 

In view of the foregoing, it would seem the primary administrative 
duty to require the payment of tuition in cases such as here involved, 
leaving to those against whom the charge is made the right to ques- 
tion it through appropriate legal proceedings. 





(B-3991) 


PROPERTY—PRIVATE—LOSS OR DAMAGE—REIMBURSEMENT OF 
FOREST SERVICE EMPLOYEES 


Employees of the Forest Service, required under administrative regulations 
to furnish saddle and other animals or motor vehicles and equipment neces- 
sary for the performance of their official duties, may be reimbursed for loss 
of, or damage to, such property (other than motor vehicles operated at mile- 
age rates in performance of the owner's official travel), provided that such 
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property“ was under contract for hire or lease for the use of the Forest 
Service as authorized by the act of January 31, 1931, 46 Stat. 1052. 15 
Comp. Gen. 735, distinguished. 


Comptroller General Brown to the Secretary of Agriculture, July 11, 1939: 
There has been considered your letter of May 27, 1939, as follows: 


Reference is made to Decisions 15 Comp. Gen. 76 and 735, holding that re- 
imbursement under section (c), act of January 31, 1981 (46 Stat. 1052), could 
not be made for damage to an automobile owned by an employee of the Forest 
Service while being operated on official travel of the owner at mileage rates 
in accordance with the act of February 14, 1931 (46 Stat. 1103). It is under- 
stood that the case covered by those decisions was disallowed primarily on the 
ground that the mileage allowance in accordance with the Mileage Act pre- 
cludes any additional allowance for damages, but on page 737 it is stated that 
“any attempt to provide in the contract of hire for payment of damages to the 
owner of a vehicle while such vehicle is being used by the owner himself on 
official business would appear to be outside the scope of the act.” The quoted 
sentence raises some doubt as to whether reimbursement for loss or damage 
could ever be made for equipment used by an employee-owner. Such interpre- 
tation would be decidedly unfair in view of the fact that under Forest Service 
Regulations some employees are required to furnish certain equipment without 
compensation, other than for loss or damage in event these occur, the feeding 
and stabling of horses, and storage of other articles when not in use. The 
Department does not consider that the furnishing of equipment under the Forest 
Service Regulations is in any respect a hire governed by the terms of section 
(a) of the act of January 31, 1931. ‘The furnishing of equipment without 
compensation under the Regulations has never been questioned and enactment 
of section (a) of the act was desired for the reason that your office had objected 
to hiring equipment from employees with compensation, although at times 
such hiring was practically unavoidable or distinctly advantageous to the Gov- 
ernment; in many instances the only suitable equipment available, especially 
saddle horses, is owned by employees. No limitation was placed in the 
section as to the extent to which employees’ equipment may be utilized, the 
limitation being confined to the amount that could be paid in any one year to 
permanent employees for equipment hired other than for fire emergency. 

Regulation A (5) provides that officers or employees of the Forest Service of 
any grade or salary may be required to furnish saddle and other animals or 
motor vehicles and equipment necessary for the performance of their official 
duties. This requirement was formerly Regulation A (4) and in Decision 24 
Comp. Dec. 358, it was held that an employee of the Forest Service required 
by Regulation to furnish a team of horses for use in official work is entitled 
to reimbursement for the loss of a horse killed, while being so used, the fur- 
nishing of said horses amounting to a hiring by the Government within the 
meaning of the act of March 4, 1913 (37 Stat: 843) the provisions of which were 
later superseded by section (c) of the act of January 31, 1931. Section (c) 
of the 1931 act changed the 1913 act by broadening the language to clearly 
indicate that allowance is not limited to damage in actual use (as the 1913 act 
had been construed by the Comptroller General) the words “obtained by the 
Forest Service for the use of that service” being substituted for the 1913 
language “while being used.” The equipment furnished for the use of the 
employee under this Regulation is without any payment for the hire and con- 
sequently is not chargeable to the $3,000 limitation in section (a) of the 1951 
act. Incidentally, it has been possible in some instances to furnish employees 
Government-owned equipment and in other cases where needed infrequently and 
obtainable from outside sources the Government-employee may rent at Govern- 
ment expense from such outside sources. At best this variation imposes an addi- 
tional burden on the employee for whom Government animals and horse equip- 
ment are not available and whose equipment needs can be met adequately only 
by requiring him to furnish the equipment. Where the Government furnishes 
either owned or rented equipment the employee has no financial risk of loss 
or damage and obviously the employee required to furnish equipment should 
not be expected to bear such loss in addition to the expense of owning 
equipment. 

The reasons for seeking enactment of the several sections of the January 31, 
1931, act, are stated in letters dated March 12 and April 24, 1930, to Senator 
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MeNary, Chairman, Senate Committee on Agriculture and Forestry, and letter 
dated March 12 to Mr. Haugen, Chairman of the House Committee on Agricul- 
ture, copies of which are enclosed for information. It may be mentioned that 
this correspondence indicates that the three sections of the 1931 act were 
designed to accomplish independent purposes and that sections (a) and (ce) 
are in no way related, the first authorizing and limiting expenditures for hire 
from employees and the second authorizing reimbursement for loss or damage 
to equipment obtained for Forest Service use, whether subject also to section 
(a) or not. 

Your decision is requested whether there may be continued the long- 
standing practice of reimbursing employees for ioss of or damage to property 
(other than motor vehicles operated at mileage rates in performance of the 
owner’s official travel) furnished by them for use in the performance of their 
official work when required under the provisions of Regulation A (5). 


Since under the regulations officers and employees of the Forest 
Service may be required to furnish saddle and other animals or 
motor vehicles and equipment necessary for the performance of their 
official duties, the statement in the decision of the former Comp- 
troller General, 15 Comp. Gen. 735, 737, referred to in your submis- 
sion, that “Any attempt to provide in the contract of hire for pay- 
ments of damages to the owner of a vehicle while such vehicle is 
being used by the owner himself on official business would appear 
to be outside the scope of the act” apparently was not intended and 
will not be regarded as denying reimbursement for losses or damages 
in cases otherwise authorized by law. 

Accordingly, in view of the facts and circumstances presented by 
your submission, I have to advise that there will be no objection 
by this office to the continuance of the practice of reimbursing 
employees for loss of or damage to property (other than motor 
vehicles operated at mileage rates in performance of the owner’s 
official travel) furnished by them for use in the performance of their 
official work when required by the regulations, provided that such 
property was under contract for hire or lease for the use of the 


Forest Service as authorized by the act of January 31, 1931, 46 Stat. 
1052. 


(B-4466) 


QUARTERS—RENTAL ALLOWANCE—REPAIRS TO QUARTERS DURING 
PERIOD OF LEAVE OF ABSENCE 


A Public Health Service officer who is assigned public quarters and departs 
from his permanent station on leave of absence at the expiration of which 
he is to report back to the same permanent station, is not entitled to rental 
allowance for a period during the leave of absence during which the quar- 
ters were asserted to have been uninhabitable because of the repairs being 
made, notwithstanding the authorization, granted prior to the officer’s 
request for leave of absence, for vacating the premises during the period 
of repair, there being no authority under the applicable regulations for 
the termination of an assignment of quarters where an officer departs on 
leave of absence at the expiration of which he is to report back to the 
same permanent station. 
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Assistant Comptroller General Elliott to E. A. Sweet, July 11, 1939: 
There has been transmitted to this office your letter of May 8, 
1939, addressed to the Surgeon General, United States Public Health 
Service, which is accepted as a request for review of settlement No. 
0775313 dated April 7, 1939, which disallowed your claim for rental 
allowance from June 2, 1938, to August 17, 1938, inclusive. 

It appears from correspondence enclosed in a letter addressed by 
you to this office September 16, 1938, that under date of January 28, 
1938, you wrote the Surgeon General, United States Public Health 
Service, as follows: 

I have the honor to request that I be allowed commutation for quarters 
during such time as it is necessary for me to live elsewhere while the medical 
officer’s house is undergoing repairs. The heating, plumbing, and lighting 
repairs will be started in about ten days, I am informed by the contractor, 
but the painting and decorating will not be commenced until an indefinite 
future date. It is believed that these two periods will be comparatively short, 


but the time within contract limits will necessarily be determined by the 
yntractors. 


Under date of February 2, 1938, you were advised as follows: 


Receipt is acknowledged of your letter of January 28, 1938, in which you 
advise that it will be necessary for you to vacate your quarters while the 
medical officer’s house is undergoing repairs. 

You state that it will be necessary for you to live elsewhere, and it is 
assumed that this means that you will have to live off of the station. As soon 
as it is necessary for you to vacate your quarters, if you will address a letter 
to the Surgeon General advising the date you have vacated, this will be all that 
is required except that when you return to your quarters, a similar letter will 
be written reporting the date you so returned. Your pay roll will also reflect 
the situation. 

By direction of the Surgeon General. 

You state that no claim for the first period during which heating, 
plumbing, and lighting repairs were made was submitted as through 
the cooperation of the contracting firm and the character of the 
repairs, occupancy of your quarters was not interrupted. On May 7, 
1938, you addressed a letter to the Surgeon General, United States 
Public Health Service, requesting leave of absence for 3 months and 
15 days, effective June 1, 1938. This request was approved May 16, 
1938. On June 1, 1938, you went on leave, and the quarters were 
available for the contractor to proceed with repairs June 2, 1938, but 
the contractor did not commence renovations until June 13, 1938. The 
authorization of the Surgeon General was on the contingency that 
during the repairs to your quarters “it will be necessary for you to 
live elsewhere.” The first repairs to your quarters did not necessitate 
your living elsewhere and the second repair operation did not neces- 
sitate that you “live off the station” as when the repairs were under- 
taken you were on leave of absence from your station and the repairs 
did not require you to live elsewhere, you having been elsewhere on 
official leave of absence. 
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Paragraph 4 of section 6 of the act of June 10, 1922, 42 Stat. 628, 
as amended by the act of May 31, 1924, 43 Stat. 250, provides.in part: 


No rental allowance shall accrue to an officer, having no dependents, while he 
is on field or sea duty, nor while an officer with or without dependents is assigned 
as quarters at his permanent station the number of rooms provided by law for 
an officer of his rank or a less number of rooms in any particular case wherein, 
in the judgment of competent superior authority of the service concerned, a less 
number of rooms would be adequate for the occupancy of the officer and his 
dependents. 


Paragraphs 153 and 161 of the regulations, United States Public 
Health Service, 1931, provide, respectively : 


Rental allowance will be paid to commissioned officers of the service on active 
duty or entitled to active duty pay when not assigned to quarters owned or con- 
trolled by the Government, in accordance with section 6 of the act of June 10, 
1922, as amended by the act of May 31, 1924, and regulations promulgated there- 
under by the President. 

* a + © + e 


An officer’s assignment to quarters at his permanent station will terminate 
under the following conditions: 

(a) When the station ceases to be his permanent station. 

(b) When the quarters assigned to himeare required for assignment to another 
officer, senior in rank, or for assignment to an officer who may be junior in rank 
should the continuous residence of the latter officer at the station be considered 
paramount, as a matter of Government interest, to the continuous presence of the 
senior officer. 

(c) On his departure from his permanent station on field or sea duty, on 
temporary duty, to hospital for observation of treatment, on leave of absence or 
on sick leave, under orders which relieve him from duty at his permanent station 
during or at the termination of such absence, unless the officer files request to 
the contrary. Such requests may be given favorable consideration by the officer 
in charge only in case the quarters are not required for another officer assigned 
to duty at the station. 

(ad) When orders are received for an officer absent from his permanent station 
on field or sea duty, on temporary duty, in hospital, on leave of absence, or on 
sick leave, relieving him from duty at his permanent station during or at the 
termination of his absence, unless the officer, or his authorized agent, files 
request to the contrary. Such requests may be given favorable consideration by 
the officer in charge only in case the quarters are not required for another officer 
assigned to duty at the station. 

(e) At the discretion of the officer in charge, when an officer requests assign- 
ment of quarters that have been vacated or have otherwise become available 
subsequent to the assignment to him of his present quarters. 

The officer in charge of a station will, in all cases, immediately notify the 
officer concerned, in writing, when his assignment to quarters is terminated. The 
actual date of termination of an assignment of quarters shall in no case be 
earlier than the date such quarters are vacated. 


Under these regulations there is no authority to terminate an 
assignment of quarters where an officer departs from his permanent 
station on leave of absence and at the expiration of his leave period 
is to report back to the same permanent station, and the fact repairs 
are made to the quarters during his absence on leave does not increase 
his rights. 

As you were assigned adequate quarters at your permanent station 
for the period June 2 to August 17, 1938, payment of rental allowance 
is precluded by the terms of the statute. Upon review, the settlement 
is sustained, 
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(A-90753) 


TREASURY DEPARTMENT—GOVERNMENT BOND SALE EXPENSE 
AUTHORITY 


The authority conferred upon the Secretary of the Treasury by section 10 of 
the Second Liberty Bond Act of September 24, 1917, as extended and 
amended, to use the appropriation for “all necessary expenses” and to 
spend the funds as he “may direct”, although broad, is none the less gen- 
eral, and may not be so construed as to make ineffective specific and man- 
datory restrictions of law relating to the procurement of printing and 
binding, envelopes, etc., and the Department may not have done for it 
indirectly, through Federal Reserve Banks designated by it for the purpose, 
that which it may not do directly. 

Where a Federal Reserve Bank’s activity in connection with the advertising for 
sale of United States Savings Bonds, insofar as procurement of the adver- 
tising literature—such as printed booklets, posters, envelopes, etc.—is con- 
cerned, is limited to ordering the supplies from commercial concerns, on 
behalf of the Treasury Department, for direct delivery to Washington, 
D. C., paying for the supplies delivered, and then obtaining reimbursement 
from the Department for the amount so expended, and the advertising cam- 
paign is directed by the Treasury Department from which place the cir- 
culars and advertising matter are distributed, the supplies may not be 
considered as procured or used by the bank as a necessary incident to the 
performance by it of any authoriZed duty as a fiscal agent of the United 
States, but as procured for the Treasury Department itself, and as such 
the purchases are subject to the printing and binding at the Government 
Printing Office requirements of section 11 of the act of March 1, 1919, 40 
Stat. 1270; the purchase of envelopes under contracts of the Post Office 
Department provisions of the act of June 26, 1906, 34 Stat. 476; and the 
requirements for advertising of section 3709, Revised Statutes, as to other 
miscellaneous items, where the amounts involved are in excess of the open- 
market purchase limitations. Future procurement procedure should be 
accordingly. 


Comptroller General Brown to the Secretary of the Treasury, July 12, 1939: 
Reference is made to letter dated April 5, 1939, from the Commis- 
sioner of the Public Debt, as follows: 


This office has received the following notices of exception taken to payments 
made by Chief Disbursing Officer G. F. Allen, Treasury Department, in reim- 
bursement of expenses incurred by the Federal Reserve Bank of New York as 
fiscal agent of the United States: 


D. O. Voucher No.: Period D. O. Voucher No.: Period 
August 1936. cine cele October 1937. 
November 1936. 818218 November 1937. 
November 1936. December 1937. 
January 1937. = January 1938. 
April 1937. March 1938. 
August 1937. 3545 April 1938. 

ete eat August 1987. 5268 April 1938. 

August 1937. May 1938. 


Under authority contained in section 15 of the Federal Reserve Act, the 
Secretary of the Treasury designated Federal Reserve banks as fiscal agents 
of the United States, and from time to time has charged them with the conduct 
of operations facilitating the sale of public-debt securities. With respect to 
public-debt issues authorized by the Second Liberty Bond Act, approved Sep- 
tember 24, 1917, as amended, the expenses incurred by the Federal Reserve 
banks have been reimbursed as charges against the permanent indefinite appro- 
priation provided for the expenses of the issues. Section 22 of the act, added 
by the amendment of February 4, 1935, authorizing United States Savings 
Bonds, provides in section (d): “The appropriation for expenses provided by 
section 10 of the act and extended by the act of June 16, 1921, shall be avail- 
able for all necessary expenses under this section * * *.” The payments 
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made on the above-noted vouchers, to which exception is taken by your office, 
were in connection with the procurement of sales promotion materials (book- 
lets, posters, envelopes, etc.) needed to adequately advertise United States 
Savings Bonds. 

Advertising is a necessary incident to the conduct of the public debt issue 
operations, and the method of advertising to be adopted depends upon the par- 
ticular situation confronting the Secretary of the Treasury. United States Sav- 
ings Bonds are advertised largely by circularizing a constantly growing mailing 
list of present and prospective purchasers. The materials covered by the 
vouchers in question were used in this connection, and were shipped to Wash- 
ington merely as a matter of convenience in assembly and distribution. It was 
considered advisable to keep the extensive mailing lists used in connection with 
these distributions in the Department. In addition, large quantities of these 
assemblies were dispatched in bulk to post offices for door-to-door distribution. 

In floating the Liberty loans, publicity in all of its phases was resorted to 
and in large measure was conducted through or with the aid of the Federal 
Reserve banks. Posters, literature, etc., were distributed, and the method of 
procurement and distribution has always been considered to be legitimately 
discretionary with the Secretary of the Treasury under the provisions of the 
act of September 24, 1917, as amended. The appropriation provided by the act 
is in broad terms, vesting considerable discretion in the Secretary of the 
Treasury in determining what is to be the fit and appropriate method of 
conducting financing operations. 

In view of the above, it is requested that the items covered in the exceptions 
listed be passed for credit in Disbursing Officer Allen’s account. 

The vouchers in question cover reimbursement to the Federal Re- 
serve Bank at New York for “expenses incurred in acting as fiscal 
agent of the United States” in connection with the advertisement and 
sale of the so-called “baby” bonds authorized by the act of February 
4, 1935, 49 Stat. 20. Payment was made from the indefinite appro- 
priation, “Expenses of loans, act of September 24, 1917, as amended 
and extended.” Typical of the vouchers is that numbered 758,791, in 
the amount of $55,902, paid November 4, 1936, by G. F. Allen, symbol 
No. 1-100. The principal items for which reimbursement was made 
consist of printed booklets, posters, envelopes, etc., and other miscel- 
laneous supplies. Exceptions were taken to the vouchers because of 
the failure to obtain the services and supplies from the Government 
Printing Office, through the Postmaster General, or after advertising 
for bids, as required in the case of such purchases by the Treasury 
Department, by the act of March 1, 1919, 40 Stat. 1270, the act of June 
26, 1906, 34 Stat. 476, and section 3709, Revised Statutes. 

The services and supplies in question appear to have been ordered 
by the Federal Reserve Bank for direct delivery to the Treasury De- 
partment, Washington, D. C., where the literature, etc., was assem- 
bled and distributed. It is understood the Treasury Department 
employs a considerable force in Washington for the purpose of main- 
taining a mailing list of several million names of owners and 
prospective purchasers of bonds to which circulars and advertising 
matter are distributed, and for the purpose of keeping other records 
and statistics with respect to the sale of the bonds. It appears that 
the advertising campaign is directed by the Treasury Department 
and that, insofar as procurement of advertising literature, etc., is con- 


cerned, the Federal Reserve Bank’s activity is limited to ordering the 
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supplies from commercial concerns, on behalf of the Treasury De- 
partment, for direct delivery to Washington, D. C., paying for the 
supplies delivered, and then obtaining reimbursement for the amount 
so expended. Insofar as results are concerned the situation is the 
same as if the Treasury Department had ordered and paid for the 
supplies in the first instance, without the intervention of the Federal 
Reserve Bank. 

With respect to the printing and binding of the booklets, etc., atten- 
tion is directed to the last proviso of section 11 of the act of March 1, 
1919, 40 Stat. 1270, as follows: 

* * * That on and after July 1, 1919, all printing, binding, and bla.:k-book 
work for Congress, the Executive office, the judiciary, and every executive de- 
partment, independent office, and establishment of the Government, shall be done 
at the Government Printing Office, except such classes of work as shall be deemed 
by the Joint Committee on Printing to be urgent or necessary to have done else- 
where than in the District of Columbia for the exclusive use of any field service 
outside of said District. 

The provisions of this statute being mandatory and applicable to 
the Treasury Department, the printing and binding here in question— 
which appears to have been required, used, and paid for by the Treas- 
ury Department—should have been procured from the Government 
Printing Office, the exception as to field printing not being pertinent 
for the reason it does not appear the Joint Committee on Printing 
authorized the procurement of such printing elsewhere than from the 
Government Printing Office, or that such printing was “for the 
exclusive use of any field service.” 

As to the procurement of the envelopes, attention is invited to the 
mandatory terms of the act of June 26, 1906, 34 Stat. 476, which 
provides: 

* * * the Postmaster General shall contract, for a period not exceeding 
four years, for all envelopes, stamped or otherwise, designed for sale to the 
public, or for use by the Post Office Department, the postal service, and other 
Executive Departments, and all Government bureaus and establishments, and the 
branches of the service coming under their jurisdiction, and may contract for 
them to be plain or with such printed matter as may be prescribed by the Depart- 
ment making requisition therefor: * * 

See in this connection 14 Comp. Gen. 854; 15 id. 266. Also, see the 
act of June 7, 1924, 43 Stat. 592, and 7 Comp. Gen. 712. 

The miscellaneous supplies for which the Federal Reserve Bank 
was reimbursed, although for use by the Treasury Department, were 
procured without compliance with the requirements of section 3709, 
Revised Statutes, which provides: 

All purchases and contracts for supplies or services, in any of the Departments 
of the Government, except for personal services, shall be made by advertising a 
sufficient time previously for proposals respecting the same, when the public 
exigencies do not require the immediate delivery of the articles, or performance 
of the service. When immediate delivery or performance is required by the 
public exigency, the articles or service required may be procured by open pur- 


chase or contract, at the places and in the manner in which such articles are 
usually bought and sold, or such services engaged, between individuals. 
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While the provisions of this section are made inapplicable to the 
Treasury Department by annual appropriation acts when the amount 
of the purchase does not exceed $50 (see, for example, 52 Stat. 123) 
the majority of the purchases here in question for which the Federal 
Reserve Bank was reimbursed are in excess of the $50 limitation and 
are not shown to have been required immediately by any public 
exigency. 

In support of the procedure followed with respect to this matter 
there has been cited the act of September 24, 1917, 40 Stat. 288, as 
extended and amended, and the authority of Federal Reserve banks to 
act as fiscal agents of the United States (36 Stat. 265). 

Section 10 of the Second Liberty Bond Act of September 24, 1917, 
40 Stat. 292, provides in pertinent part, as follows: 

That in order to pay all necessary expenses, including rent, connected with any 
operations under this act, * * * a sum not exceeding one-fifth of one per 
centum of the amount of bonds and war-saving certificates and one-tenth of one 
per centum of the amount of certificates of indebtedness herein authorized is 
hereby appropriated, or as much thereof as may be necessary, out of any money 


in the Treasury not otherwise papaeie. to be expended as the Secretary of 
the Treasury may direct * * 


This appropriation was extended by the act of June 16, 1921, 42 Stat. 
36, and made applicable to “any operations arising in connection with 
any public-debt issues made subsequently to June 30, 1921, pursuant 
to the authority contained in * * * the Second Liberty Bond 


Act, as amended and supplemented. The Second Liberty Bond Act 
was further amended by the act of February 4, 1935, 49 Stat. 20, 
which authorized the issuance of “baby” bonds, the said amendment 
providing under section 22 (d) that: 


The appropriation for expenses provided by section 10 of this act and extended 
by the act of June 16, 1921 (U. S. C., title 31, secs. 760 and 761), shall be avail- 
able for all necessary expenses under this section; * * *. 

That the “Expenses of loans” appropriation is available for all 
“necessary expenses” in connection with the issue of the bonds, in- 
cluding necessary advertising literature, supplies, etc., and that the 
Federal Reserve banks may act as fiscal agents of the United States 
is not questioned, the objection being as to the manner in which the 
funds are being expended, rather than to the purposes for which ex- 
pended. The availability of a fund for certain purposes does not 
remove statutory requirements as to the manner in which the pur- 
poses are to be accomplished. The authority conferred upon the 
Secretary of the Treasury by the act of September 24, 1917, as ex- 
tended and amended, to use the appropriation for “all necessary ex- 
penses” and to spend the funds as he “may direct” is admittedly 
broad but it is nonetheless general and may not be so construed as 
to make ineffective specific and mandatory restrictions of law re- 
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lating to the procurement of printing and binding, envelopes, etc. 
In this connection it should be noted, also, that the words “as the 
Secretary of the Treasury may direct” are not contained in the 
amendment of February 4, 1935, supra, the wording of the provision 
being merely that the appropriation in question was to be available 
“for all necessary expenses.” 

This office does not question the authority of Federal Reserve banks 
to act as fiscal agents of the United States, nor does it question your 
authority to reimburse the banks the necessary expenses they may 
incur in acting as such agents. However, the objectionable feature 
in connection with the present matter is that the printing and bind- 
ing, envelopes, and other supplies herein referred to were not pro- 
cured or used by the bank as a necessary incident to the performance 
by it of any authorized duty as such fiscal agent. The Treasury 
Department could not legally procure the services and supplies here 
in question in the manner in which they were obtained and there is 
known no authority of law under which it could designate Federal 
Reserve banks to do so. The procedure here in question results in 
the doing indirectly that which cannot be done directly. The power 
to designate Federal Reserve banks as fiscal agents would seem to 
carry no such authority. 

In view of all the facts and circumstances appearing, otherwise 
proper payments for such supplies and services heretofore procured 
will not be further questioned, but credit will not allowed for pay- 
ments for such supplies or services hereafter procured unless such 
procurements are made in accordance with the statutory requirements 
herein referred to. 


(B-214) 


LAND SALES—PRICE REDUCTION —SUBSEQUENTLY DISCOVERED 
DEFICIENCIES—GOVERNMENT OFFICERS’ CONTRACT MODIFICA- 
TION AUTHORITY 


Government officers are not authorized to modify the terms of a contract by a 
supplemental or substitute agreement if such modification is prejudicial 
to the interest of the United States, nor to give away the money, property, 
or any claim of the Government. 

Where it is subsequently discovered, in connection with the sale of a tract of 
land to a rural rehabilitation client, that the average annual rainfall is 
greater than originally believed and that the drainage facilities are there- 
fore inadequate and the land not as productive as anticipated, and informa- 
tion relative to rainfall for previous years was as readily accessible to all 
parties at the time the appraisal of the property was made as at a later 
time, and there is no evidence or allegation that there was any fraud, mis- 
representation, deceit, or concealment of material facts on the part of 
representatives of the Government, upon which the purchaser relied, or any 
such gross error of judgment as to impute an intent to defraud, there is 
no legal authority in any Government officer to reduce the purchase price 
to compensate for the subsequently alleged productivity deficiency. 


> pattes 6D jad 


ec 
v 
C 
t 
v 
t 
t 
I 
f 
§ 
I 
1 
‘ 
j 
: 
i 
; 





DECISIONS OF THE COMPTROLLER GENERAL 49 


Comptroller General Brown to the Secretary of Agriculture, July 13, 1939: 
Your letter of May 3, 1939, is as follows: 


Reference is made to decision of your office dated January 30, 1939, B-214, 
concerning the obligation to the Government of one Elmer Latta, a client of 
the Farm Security Administration of this Department. The decision stated, 
in part, that “on the present record, there is no authority for adjustment of the 
purchase price under the contract as proposed in this or other similar cases.” 

The Farm Security Administration has submitted additional facts in con- 
nection with this matter and requests that, in view of these facts, the matter 
be forwarded for your consideration. 

As indicated in my letter of December 21, 1938, Mr. Latta occupies Unit No. 
100 on the Thief River Falls project under a purchase contract; No. A-2-FSA 
95. The purchase price for this unit was fixed in the contract at $6,700. This 
price was agreed upon between the Farm Security Administration and Mr. 
Latta after an appraisal of the farm in question, and upon the understanding 
that the unit was in good order and condition and capable of successful agri- 
cultural operations, it being contemplated that by such operation Mr. Latta 
would be rehabilitated and would be able to liquidate his obligation to the 
Government. The administrative investigation indicates that at the time of 
the appraisal, the rainfall and weather conditions in the vicinity of the project 
were not normal, and that the true drainage situation, involving the particular 
territory, could not be properly evaluated. There was taken into consideration 
the yearly rainfall for the years 1933, 1934, 1935, and 1936, which was approxi- 
mately 15 inches. A later study has shown, however, that the average rainfall 
for the territory is approximately 20 inches, and a study made by the Northwest 
School and Experiment Station of the University of Minnesota at Crookston, 
Minnesota, indicates that the average precipitation for 35 years from 1900 to 
1935 was 19.76 inches. The yearly rainfall in this vicinity for the year 1937, 
according to the records of the Rosseau County Weather Station, which is 
immediately north and adjacent to the project was 22.56 inches, and in the 
year 19388 was 17.42 inches. The drainage facilities on the property involved 
ure entirely inadequate to care for this amount of rainfall, and only a small 
portion of the property may, therefore, be cultivated. The Farm Security 
Administration has determined that had this fact been known at the time the 
original contract was entered into, the sale price would have been fixed at the 
sum of $4,000, which represents the fair market value of the property. 

Mr. Latta is a rural rehabilitation client of the Farm Security Administra- 
tion, that is, a farmer of extremely low income whom the Farm Security 
Administration is attempting to rehabilitate. The productive capacity of the 
tract occupied by Mr. Latta is such that it is the opinion of the administra- 
tive officials of the Farm Security Administration that Mr. Latta will be unable 
to make the requisite payments in the event that the purchase price cannot 
be reduced as administratively desired. As indicated, if the facts concern- 
ing the average rainfall and the inadequacy of the drainage facilities had 
been known at the time the contract was entered into, the sale price would 
have been fixed at $4,000 rather than at $6,700. 

On the basis of the additional facts set forth herein and the administrative 
determinations made in connection with this matter, your opinion is respect- 
fully requested as to whether objection need be raised to the proposed adjust- 
ment in the sale price of the above-described tract. A similar drainage prob- 
lem exists with respect to several other units at this Project. You are re- 
quested, therefore, to advise whether such other cases may be handled similarly, 
but directly, by the Farm Security Administration, provided that a complete 
administrative report, together with each modified agreement, is filed with the 
General Accounting Office. 


Your letter of December 21, 1938, was to the effect that after the 
lease and purchase contract in question had been executed and Mr. 
Latta had entered into possession and operation of the land, it was 
discovered that the drainage was so poor as to permit cultivation 
on only a small portion of the property, and that had that fact 
been known at the time the original contract was entered into, the 
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sales price would have been fixed at $4,000 rather than $6,700 as 
the fair market value of the property. Your present submission 
explains that at the time of appraisal there was taken into consid- 
eration the average rainfall for the years 1933, 1934, 1935, and 1936, 
said to be approximately 15 inches, while a later survey indicated 
that the average annual rainfall for the territory is approximately 
20 inches; that a study by the Northwest School and Experiment 
Station of the University of Minnesota indicates the average yearly 
precipitation from 1900 to 1935 was 19.78 inches; that the rainfall 
in the vicinity was 22.58 inches in 1937 and 17.42 inches in 1938, 
and that the drainage facilities on the property are inadequate to 
care for that amount of rainfall, so that only a small portion of 
the property may be cultivated. 

It is apparent that your letter of May 3, supra, is by way of 
amplification of and not addition to the submission upon which the 
decision of this office of January 30, 1939, was based and that, aside 
from the figures covering the approximate annual rainfall over a 
period of years, no new facts are adduced which were not before 
this office when that decision to you was rendered. 

It would appear that the figures relative to the rainfall for pre- 
vious years were as readily accessible upon inquiry at the time the 
appraisal of the property was made as at a later time, and that they 
were equally accessible to Mr. Latta as to those who made appraisal 
of the property, had he seen fit to make inquiry, or had considered 
such data of vital import in the transaction. Whether Mr. Latta 
made any such inquiry, or whether he participated in any way in 
the original appraisal of the property is not shown, but it is pre- 
sumed that the property was open to his inspection and personal 
valuation prior to entering into the contract. There is no evidence 
and no allegation that there was any fraud, misrepresentation, deceit, 
or concealment of material facts on the part of representatives of the 
Government, upon which Latta relied, or any such gross error of 
judgment as to impute an intent to defraud. In fact, there is 
nothing in the record to indicate that the parties did not deal at 
arm’s length in the whole transaction, and a mere error in judg- 
ment on the part of either the representatives of the Government, 
or Mr. Latta, or both, would not be sufficient to vitiate the trans- 
action or to afford relief in the absence of a showing of misrepre- 
sentation, fraud, deceit, or concealment of material facts by which 
Mr. Latta was misled to his prejudice. 

The fact that it was subsequently discovered by one or both of 
the parties that the average annual rainfall is greater than originally 
believed, that the drainage facilities are inadequate, or that the land, 
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for these or other causes, is not as productive as anticipated, affords 
no legal ground for the action proposed by the Farm Security 
Administration. It is well established that the mere fact that the 
pecuniary result which a contract has produced has not come up to 
the expectations of one or both of the parties is not sufficient to 
vary the terms of the written contract. As said by the court in 
Simpson v. United States, 172 U. 8. 372, 379: 

* * * ‘The rule by which parties to a written contract are bound by its 
terms, and which holds that they cannot be heard to vary by parol its expres 
and unambiguous stipulations, or impair the obligations which the contract 
engenders by reference to the negotiations which preceded the making of the 
contract, or by urging that the pecuniary result which the contract has pro- 
duced has not come up to the expectations of one or both of the parties, is too 
elementary to require anything but statement. * * * 

It is equally well settled that officers of the Government are not 
authorized to modify the terms of a contract by a supplemental or 
substitute agreement if such modification is prejudicial to the 
interests of the United States, and that no official of the Government 
is authorized to give away the money, property, or any claim of the 
Government. It was said by the court in Pacifie Hardware and 
Steel Company v. United States, 49 Ct. Cls. 327, 335: 

It is unquestionably true that an official of the Government is not authorized 


to give away or remit a claim due the Government. This rule is grounded in 
a sound public policy and is not to be weakened. * * * 


Also, see Bausch and Lomb Optical Company v. United States, 78 
Ct. Cls. 584, 607. 

As the case stands, Mr. Latta and others who, you say, are sim- 
ilarly situated, are in possession of real estate purchased from the 
Government under lease and purchase agreements entered into in 
good faith by the parties thereto, and are indebted to the Govern- 
ment in the amounts covering their respective undertakings. What 
the Farm Security Administration proposes is to reduce the amounts 
of their several debts to the United States, thus modifying the con- 
tracts to the prejudice of the United States for the reason that the 
pecuniary result of their undertakings has not come up to their 
expectations and thus, in effect, giving away or remitting claims 
or debts due the Government, which would be in contravention of 
well-established principles of law. 

Accordingly, you are informed that there would appear to be no 
legal authority for the action proposed by the Farm Security 
Administration to reduce the purchase price of the property under 
Mr. Latta’s purchase agreement and others similar in fact, and the 
decision of January 30, 1939, must be and is affirmed. 
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(B~701) 


RETIREMENT—CIVIL SERVICE RETIREMENT ACT DEDUCTIONS—RE- 
FUNDS—EMPLOYEE RETIRED UNDER A DIFFERENT RETIREMENT 
ACT 


Where the administrative department concerned has determined, in accordance 
with an opinion of the Attorney General of the United States with respect 
thereto, that a former employee was entitled to retirement under the Light- 
house Retirement Act of June 20, 1918, 40 Stat. 608, because of which he 
was not entitled to any benefits under the Civil Service Retirement Act of 
May 22, 1920, 41 Stat. 614, as amended, which specifically excepted 
employees who came within the provisions of section 6 of the Lighthouse 
Retirement Act, no objection will be made to the refund of the deductions 
to his credit in the civil service retirement and disability fund provided 
no interest is allowed on the amount so deducted or withheld. 


Comptroller General Brown to the President, United States Civil Service 
Commission, July 13, 1939: 


Consideration has been given your letter of March 10, 1939 (R- 
429779), as follows: 


There is attached correspondence received from the Audit Division, Gen- 
eral Accounting Office, with respect to claim for refund of retirement deduc- 
tions filed by Mr. William Cody, a former employee of the Lighthouse Service, 
Department of Commerce. 

The Lighthouse Retirement Act of June 20, 1918, includes within its opera- 
tion all officers and employees engaged in the field service or on vessels of the 
Lighthouse Service, except persons continuously employed in district offices or 
shops. Section 3 of the Civil Service Retirement Act of May 29, 1930 specifi- 
cally excludes from its purview such employees of the Lighthouse Service as 
come within the act of June 20, 1918. The determination as to which em- 
ployees are subject to the act of June 20, 1918, is within the jurisdiction of the 
administering office, the Department of Commerce, and when an employee is 
viewed by that Department as within the operation of such act, he is auto- 
matically disqualified for benefits under the act of May 29, 1930. 

The position of foreman of laborers held by Mr. Cody at date of separation, 
August 31, 1938, would properly have placed him under the act of May 29, 
1930, and he held various positions in the district office at Staten Island from 
August 8, 1900. However, from October 18, 1897, to August 7, 1900, he served 
as a fireman on lighthouse vessels, and the Solicitor of the Commerce Depart- 
ment construed the rendition of this former service as placing Mr. Cody in 
the category of one not continuously employed in the district office, thereby 
meeting the terms of the act of June 20, 1918, for inclusion thereunder. Con- 
sequently, he was not at any time subject to the Civil Service Retirement 
Act, and the deductions taken from his salary since August 1, 1920, were with- 
held in error. 

The Department of Commerce submitted the question involved in this case 
to the Attorney General, which official requested the comments of this Com- 
mission on the questions raised. A copy of the Commission’s reply is enclosed, 
from which it will be noted that while this office did not concur in the De- 
partment’s interpretation it recognized that the Department’s holding would 
be binding in this class of cases. The Attorney General in opinion dated No- 
vember 3, 1988, affirmed the view of the Department, and the Audit Division 
of your office does not question the correctness of this opinion. 

With regard to the question raised by the Audit Division of consent to such 
deductions, it may be observed that section 10 of the act of May 29, 1930, 
provides only that every employee coming within the provisions of the act shall 
be deemed to consent and agree to deductions from his salary, pay, or com- 
pensation. As Mr. Cody was not at any time subject to the act of May 29, 1930, 
this question does not appear to be for consideration. 

The Commission feels that as this former employee was separated from 
the service before becoming eligible for retirement on annuity under the act 
of May 29, 1930, he is, under the terms of section 12 thereof, entitled to a re- 
fund of the deductions to his credit in the civil service retirement and dis- 





DECISIONS OF THE COMPTROLLER GENERAL 53 


ability fund. Furthermore, as the retirement law makes no provision for 
withholding deductions from employees not subject thereto, it is questionable 
whether any requirement of such law would have to be met to merely correct 
the error and return such deductions to Mr. Cody. Certainly he should not be 
required to prosecute a suit in a Federal court to secure payment of 
pee which there is no authority or reason to further hold in the retirement 
fund. 

The Commission is of the opinion that the claim for refund should, if the 
holding of the Commerce Department and opinion of the Attorney General is to 
be followed, be certified for payment and respectfully requests your decision 
in this regard with return of correspondence from the Audit Division. 

It may be stated that in a similar case of John T. Van Iderstine, the Audit 
Division raised no question as to the correctness of refund of retirement deduc- 
tions, check for which was issued under date of May 31, 1988, although the file 
contained an opinion of the Solicitor of the Commerce Department to the 
same effect as that in the instant case. 


In decision of June 19, 1939, B-4290, to the Secretary of Com- 
merce, it was held: 

* * * Whether an employee is entitled to retirement under any particular 
retirement act is for determination primarily by the head of the establishment 
charged with the duty of administering the applicable retirement act and such 
officer may, for his guidance, submit to the Attorney General any legal question 
regarding his right to retire any particular employee under his jurisdiction— 
the question being primarily one of administration rather than one requiring 
the consideration of the General Accounting Office under its statutory duties 
with reference to the determination of the proper uses of public funds. * * * 


In the instant case the administrative department concerned has 
determined, in accordance with an opinion of the Attorney General 
of the United States with respect thereto, that the former employee 


was entitled to retirement under the Lighthouse Retirement Act of 
June 20, 1918, 40 Stat. 608. On the basis of this administrative 
determination, the employee was not entitled to any benefits under 
the Retirement Act of May 22, 1920, 41 Stat. 614, as amended, which 
specifically excepted therefrom employees who came within the pro- 
visions of section 6 of the act of June 20, 1918, supra. Accepting 
that view of the matter, the deductions from the salary of William 
Cody may be regarded as having been made in error. Accordingly, 
this office is not required to object to refund of the amount deducted 
provided no interest is allowed on the amount so deducted or 
withheld. 

The correspondence enclosed with your letter is returned as 
requested. 


(B-4195) 


CONTRACTS—DEMURRAGE ON EMPTY CYLINDERS—DATA FOR 
PAYMENTS 


Vouchers covering cylinder and drum rental, showing cylinder number, date 
cylinder was delivered, date rental starts, date cylinder was returned, and 
the actual number of days and rate per day on which the charges were 
made, may not be considered as having met the audit identifying data 
requirements of decisions in 15 Comp. Gen. 134, and 17 id. 301, until there 
is also shown the disbursing officer’s voucher upon which payment was 
made for the filled containers. 
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Comptroller General Brown to Lt. Col. W. M. Dixon, United States Army, 
uly 13, 1939: 


There has been considered your letter of May 27, 1939, as follows: 


The attached claims covering cylinder and drum rental, as enumerated below, 
have been submitted to the undersigned, as disbursing officer, for payment: 
Account No, Firm 
7-33175 Bluefield Supply Company 
7-33558 Ralph H, Smith Company 
7-83559 Ralph H. Smith Company 
7-33560 Southern Oxygen Company, Inc 


In view of the interpretation placed by the Forest Service, Department of 
Agriculture, in letter of May 25, 1939, attached, upon decision 15, Comptroller 
General 134, as modified and amplified by decision 17, Comptroller Genera] 301, 
this office is in doubt as to whether data shown on vouchers is sufficient to 
warrant payment, and decision in advance of payment is requested. 


The referred-to letter of May 25, 1939, is in pertinent part, as 
follows: 


Since the accounts definitely show the cylinder number, date cylinder was 
delivered, date rental starts, date cylinder was returned, the actual number of 
days and rate per day on which the charges were made, it being apparent 
from the information given that no previous payments for demurrage are 
involved, that compliance with 15 Comp. Gen. 134, as amplified by 17 Comp. 
Gen. 301, has been made. 

It is the opinion of this office that sufficient data is furnished to enable the 
rendition of a proper audit of these accounts. 

Voucher #7724 in favor of the Air Reduction Sales Company questioned by 
the General Accounting Office, as referred to in Colonel Dixon’s letter of May 
8, was incomplete in that the dates of delivery of full cylinders was omitted. 


In 15 Comp. Gen. 134, it was held, quoting from the syllabus: 


Under a contract for furnishing cylinders of oxygen or acetylene providing 
for a loan free of rental charge up to 30 days and for rental for all cylinders 
retained by the Government beyond the free period, vouchers submitted for 
rental beyond the free period should show all essential data to enable the 
General Accounting Office to ascertain the free period with respect to any 
particular cylinder as well as the period for which rental is charged. 


In 17 Comp. Gen. 301, it was held, quoting from the syllabus: 


Vouchers covering demurrage charges on gas cylinders retained beyond the 
contract free period may be submitted on the quantity basis, that is, on the 
basis of a number of cylinders without regard to any particular cylinder, 
where contracts provide for demurrage payments upon such quantity basis, 
but in such cases there should be submitted an explanation of the method of 
calculating demurrage, proper citation to the disbursing officer’s voucher cover- 
ing the preceding demurrage payment, and such other identifying data as will 
enable the General Accounting Office to render a proper audit. 15 Comp. Gen. 
134, amplified. 

The decisions, supra, state the minimum audit identifying data 
in respect of the class of vouchers here involved, and in order to 
comply with said decisions each of the submitted vouchers should 
cite the disbursing officer’s voucher upon which payment was made 
for the filled container. Accordingly, you are advised that payment 
on the submitted vouchers, which are returned herewith, is authorized 
only if and when there be placed on each of the involved vouchers 


the necessary citation above alluded to, 
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(B-4561) 


CONTRACTS — DAMAGES — ACTUAL — EXPENDITURES RESULTING 
DIRECTLY FROM CONTRACTOR’S BREACH OF CONTRACT 


Where a contractor fails, because of heavy rainfall conditions, to comply with 
the terms of his contract for “Water ; filtered, suitable for domestic purposes. 
Water to be furnished in quantity and pressure as required, * * *,” it 
is chargeable, in the absence of contract provisions to the contrary, with 
the expenditures necessarily made by the Government as a direct result of 
the failure. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, July 
13, 1939: 


There was received your letter of June 24, 1939, as follows: 


I submit herewith for your advice the question what, if any, deductions 
should be made from the water bill for the month of March 1939, submitted 
to Veterans’ Administration Facility, Danville, Illinois, by the Inter-State 
Water Company under contract Va—-131h-627. Said Company contracted to 
furnish: 

“WATER; filtered, suitable for domestic purposes. Water to be furnished 
in quantity and pressure as required, and to be delivered to the meters of the 
Veterans’ Administration Facility, Danville, Illinois, for the period beginning 
July 1, 1937 until further notice.” 

On March 13, 1939, the manager, Veterans’ Administration Facility, Danville, 
Illinois, forwarded a letter to Director of Construction, Veterans’ Administration, 
Washington, D. C., from which the following is quoted: 

“Over Friday and Saturday of last week we had a very heavy rain in this 
vicinity, and this rain continued for about twenty-six hours, causing considerable 
flood damage in this vicinity, although this Facility was not materially harmed 
in any way. 

“However, due to water main trouble, we had considerable difficulty over 
Saturday night and Sunday with our pressure, which got as low as 10 lbs., 
and it was necessary for us to carry water to the upper floor of building No. 58 
in order to flush toilets. Later on Sunday, we received word that the entire 
water system of the city was polluted, and it was necessary for us to call out 
our crew and cut off water fountains, and arrange to boil all drinking water, 
and maintain a supply of same in various wards in G. I. cans. 

“During the night of Saturday the lake rose to such a level that water was 
flowing across about 100 feet of the earthfilled dam, and 6 inches more would 
have covered the entire dam from end to end.” 

On May 25, 1939, the Solicitor, Veterans’ Administration, Washington, D. C., 
requested the manager at Danville to submit a further report relative to the 
rainfall and the resulting damage. A photostatie copy of the Manager's reply 
dated June 3, 1939, is enclosed herewith. Also enclosed herewith are photo- 
static copy of letter dated April 3, 1959, addressed by the Manager at Danville 
to Director of Construction, Veterans’ Administration, Washington, D. C., and 
photostatic copy of copy of the water bill referred to therein. 


It is a well established principle of law that when a contract is 
breached by one of the parties thereto and the other party suffers 
damage as a result, the party so suffering, in the absence of contract 
provisions to the contrary, is entitled to recover his actual damages. 

In the instant case it would appear that the Government has suf- 
fered certain actual damages for which it should be compensated, 
but it is not clear from your submission that the Government prop- 
erly may require reimbursement from the contractor for all of the 
expenditures which are reported to have been occasioned by reason of 
the circumstances brought about by the flood. For instance, it 
would seem from the contents of the letter dated June 8, 1939, of the 
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manager of your facility, that the chlorinator which was purchased 
was not actually installed until after the water which was then 
being furnished by the contractor had been certified by the State 
health authorities as fit for drinking purposes. Also, as to certain 
other items, such as the cost of procuring satisfactory water and the 
expenditure which is reported to have been made for vaccine, it is 
not shown whether they represent expenditures actually necessary 
by reason of the breach of the contract. 

On the present record, I cannot advise you more definitely than to 
state that the amount to be deducted from the contractor’s bill for 
water furnished is the total amount of the expenditures necessarily 
made as a direct result of the failure of the contractor to furnish, 
during the period involved, the water service required under the 
contract. 


(B-1961) 


DIVORCE—REMARRIAGE WITHIN PROHIBITED PERIOD—VALIDITY OF 
REMARRIAGE—SIX MONTHS’ DEATH GRATUITY PAYMENTS 


By weight of authority, statutes prohibiting the remarriage of a divorced person 
during the lifetime of the former spouse or a shorter period, being penal, 
have no extraterritorial force, unless by express terms or necessary implica- 
tion such effect must be given to them. 

Remarriage in another State of a divorced soldier within the period prohibited 
by the statute of the State where the divorce was granted, being recognized 
as valid in the State where the divorce was granted, if valid under the laws 
of the State where the marriage was celebrated, payment of six months’ 
death gratuity, because of the death of the soldier, to the wife by the said 
remarriage, is authorized. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, July 14, 1939: 


There has been received through the Chief of Finance your letter 
dated February 28, 1939, requesting decision whether you are author- 
ized to pay a voucher transmitted therewith in favor of Mrs. Mary E. 
Wynne, “lawful widow” of William H. Wynne, No. 6314516, deceased 
late corporal, Company E, Fourth Q. M. Regiment (Div.), for $289.80, 
un amount stated as equal to 6 months’ pay of the deceased at the 
rate received by him at date of death January 25, 1939. You state 
that doubt is entertained as to whether payment of the gratuity may 
be made to Mrs. Mary E. Wynne in view of a claim for the 6 months’ 
gratuity, which you also forward, submitted by Mrs. Lillie Wynne, 
the former wife of the soldier. 

Mrs. Lillie Wynne states she married the soldier on the 26th day of 
December 1928; that they lived together as man and wife until 
August 10, 1934, when he abandoned her; that on January 9, 1936, the 
soldier filed a bill of complaint in the circuit court of Calhoun County, 
Ala., alleging that she had voluntarily abandoned him and praying 
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for divorce; that she was duly served and on January 20, 1936, she 
replied to said proceedings with answer and cross bill; that the court 
determined that cross-respondent William H. Wynne as complainant 
in the original bill was not entitled to the relief prayed for by him 
and granted relief to her, awarding alimony and custody of the child. 
She states that on July 9, 1936, the separate maintenance allotment 
which she received from the soldier was reduced to $15 per month. 
She further states that “at the time of the separation, she and the said 
W. H. Wynne were living at the post; that at the time of the separa- 
tion she went to the home of her mother, 29 A Street, Jacksonville, 
Ala., 6 miles from Fort McClellan; she resided at the home of her 
mother until her death June 13, 1937, when she moved a block away, 
24 A Street, Jacksonville, Ala., where she has since continuously 
resided; that from the time of the separation until the death of the 
said W. H. Wynne, he, at all times, knew her place of residence and 
was frequently at her home.” It would appear the marital domicile 
was in the State of Alabama. 

There is submitted a certified copy of an original decree rendered 
by the judge of the circuit court of Etowah County, State of Alabama, 
February 4, 1937, in the case of William H. Wynne v. Lillie Mae 
Wynne, which decree provides in part: 

It is therefore ordered, adjudged, and decreed by the court that the bonds of 
matrimony heretofore existing between the complainant and defendant be and 
the same are hereby dissolved, and the said William H. Wynne is forever 
divorced from the said Lillie Mae Wynne for and on account of voluntary aban- 
donment of complainant’s bed and board by the defendant, for more than two 
years next before the filing of this bill of complaint. 

It is further ordered that the said William H. Wynne & Lillie Mae Wynne be 
and they are hereby permitted to again contract marriage upon condition prece- 
dent, however, that the costs of suit be first paid; provided, that neither party 
shall again marry, except to each other, until sixty days after decree rendered, 
and that if an appeal is taken within sixty days, neither party shall again marry, 
except to each other, during the pendency of said appeal. 

Mrs. Lillie Wynne avers that she was not served with any notice of 
the proceedings and that if notice was made by publication, no such 
notice reached her. Although she resided but 6 miles from Fort 
McClellan, Ala., where the soldier was stationed and apparently knew 
of the divorce, it is not shown that she challenged the validity of the 
divorce decree while her former husband was living. 

Section 7425, Code of Alabama, 1923, provides: 

When a decree has been rendered granting a divorce in this State, the court 
shall decree that neither party shall again marry except to each other until 
sixty days after decree rendered, and that if an appeal is taken within 


sixty days, neither party shall again marry except to each other during the 
pendency of said appeal. 


You submit a copy of a marriage certificate, certifying that Wil- 
liam H. Wynne and Mary E. Jackson were united in marriage on 
the 13th day of February 1937 in Haralson County, Ga. The right 
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of the claimant Mary E. Wynne to payment of the 6 months’ gratuity 
pay is dependent on whether or not this marriage in the State of 
Georgia and within 60 days from the date of the decree dissolving 
the marriage of William H. Wynne and Lillie Wynne is a valid 
marriage. 

In the case of Loughran v. Loughran, 292 U. 8. 216, 230, 78 L. Ed. 
1219, there are set forth the general principles that— 

Marriages not polygamous or incestuous, or otherwise declared void by statute, 
will, if valid by the law of the State where entered into, be recognized as valid 
in every other jurisdiction. 

Cited in support thereof are the cases of Meister v. Moore, 96 U. S. 
76, 24 L. Ed. 826; and 7'ravers v. Reinhardt, 205 U. S. 423, 440, 51 
L. Ed. 865, 873. 

In the case of Ponsford v. Johnson (1847) 2 Blatchf. 51, Fed Cas. 
No. 11266, where the New York statute declared it should not be 
lawful for a defendant convicted of adultery to marry again until 
the complainant should be actually dead, the court said. 

2. We regard the decree of divorce pronounced by the court of chancery of the 
State of New York to be, in its purport and by force of the statute of the State, 
an absolute dissolution of the marriage contract as to both parties, and that the 
disqualification or disability to marry declared by the statute, attached to Pons- 
ford, by way of penalty, only within the State of New York, and did not inca- 
pacitate him from contracting a sound and valid marriage in the State of New 
Jersey, where the same disability did not exist. 

3. We think that the validity of the marriage in New Jersey would not have 
been affected if both parties had resorted there to evade the prohibitory law of 
New York. * * * 

The decree of February 4, 1937, ordered, adjudged, and decreed 
that the bonds of matrimony “heretofore existing between the com- 
plainant and defendant be and the same are hereby dissolved.” 
This provision of the decree effectually dissolved the marriage con- 
tract as of that date. The marriage of the complainant within 60 
days from the date the decree was rendered was in defiance to the 
prohibition contained in the decree. By weight of authority, statutes 
prohibiting the remarriage of a divorced person during the lifetime 
of the former spouse or a shorter period, being penal, have no extra- 
territorial force, unless by express terms or necessary implication 
such effect must be given to them and, hence, the remarriage in an- 
other State of a divorced person within the period prohibited by the 
statute of the State where the divorce was granted, if valid under the 
laws of the State where the marriage was celebrated, will be recog- 
nized as valid in the State where the divorce was granted. 19 C. J. 
183. Upon the evidence submitted, you are authorized to pay the 
voucher in favor of Mrs. Mary E. Wynne, returned herewith. The 
submission of Mrs. Lillie Wynne is treated as a claim which will be 
settled in this office. 
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(B-4621) 


PERSONAL SERVICES—SEAT OF GOVERNMENT—AVAILABILITY OF 
HELIUM SALE FUNDS 


Moneys received under authority of the act of Congress approved September 1, 
1987, 50 Stat. 885, from the sale of helium or other products resulting from 
helium operations, to other than Government agencies, may be used, under 
the authority conferred in the said act to draw on the funds so received 
“to pay expenses of acquiring, administering, operating, maintaining, and 
developing helium properties,” for personal services at the seat of govern- 
ment necessarily incident to carrying out the provisions of the act, not- 
withstanding the seat of government employment limitations of the acts of 
August 5, 1882, 22 Stat. 255, and June 22, 1906, 34 Stat. 449. See 7 Comp. 
Dee, 258; 15 id. 49, and compare 20 Comp. Dec. 776; 18 Comp. Gen. 347; 
id. 489. 


Comptroller General Brown to the Secretary of the Interior, July 14, 1939: 
I have your letter of June 29, 1939, as follows: 


The act of Congress approved September 1, 1937 (50 Stat. 885), provides 
in section 3c that— 

“All moneys received under this act, including moneys from sale of helium 
or other products resulting from helium operations (except moneys received in 
payment for helium from Government departments or agencies under sub- 
section (a) hereof), shall be credited to a special helium-production fund 
from which purchasers of helium may be reimbursed for payments for helium 
in excess of deliveries, and the Secretary of the Interior through the Bureau of 
Mines may draw on said fund to pay expenses of acquiring, administering, 
operating, maintaining, and developing helium properties. * * *” 

Under the authority of the section above quoted, a special fund has been 
set up and is used for payment of expenses of administering, operating, and 
maintaining helium properties other than the proportionate shares of expenses 
paid from funds supplied by the Army and Navy and other branches of the 
Federal Government under the provisions of section 3a of the act. In admin- 
istering the Government’s helium properties it has been found that there are 
certain administrative overhead expenses in the District of Columbia for tech- 
nical supervision, accounting, and clerical work that are properly attributable 
to production of helium for private parties rather than production for Gov- 
ernmental agencies. 

The wording under section 3c of the act would seem to authorize the pay- 
ment of any necessary expenses, including personal services, connected with ad- 
ministering, operating, maintaining, and developing helium properties regardless 
of whether such expenses are incurred in the field or in the District of Columbia. 
However, in view of the provisions of the acts of Congress approved August 5, 
1882 (22 Stat. 255) and June 22, 1906 (34 Stat. 449), I am writing to inquire 
whether your office would sanction the charging of personal services in the 
District of Columbia, which are incurred in connection with the production, 
development, and sale of helium, to the special fund which is set up under au- 
thority of section 3c of the act. Your early decision in this matter will be 
appreciated. 


Section 6 of the act of June 22, 1906, 34 Stat. 449, prohibits detail 
of personnel from the field to the District of Columbia “except tem- 
porary details for duty connected with their respective offices.” The 
act of August 5, 1882, 22 Stat. 255, prohibits employment in the exec- 
utive departments or agencies at the seat of government unless 
specifically appropriated for. 

The appropriations for the Bureau of Mines, 1940, act of May 10, 
1939, Public, No. 68, contained the following provisions: 


For general expenses, including pay of the Director and necessary assistants, 
clerks, and other employees, in the office in the District of Columbia and in the 
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field, and every other expense requisite for and incident to the generai work 
of the Bureau in the District of Columbia and in the field, to be expended 
under the direction of the Secretary of the Interior, $66,000, of which amount 
not to exceed $53,440 may be expended for personal services in the District of 
Columbia ; 

+ . - . > - . 


Helium production and investigations.—The sums made available for the 
fiscal year 1940 in the acts making appropriations for the War and Navy De- 
partments for the acquisition of helium from the Bureau of Mines shall be 
transferred to the Bureau of Mines on July 1, 1939, for operation and main- 
tenance of the plants for the production of helium for military and naval pur- 
poses, including laboratory gloves, goggles, rubber boots, and aprons; purchase, 
not to exceed $1,200, and exchange as part payment for, maintenance, opera- 
tion and repair of motor-propelled passenger-carrying vehicles for official use in 
field work, and all other necessary expenses, and including $11,300 for personal 
services in the District of Columbia; 


+. . * . . . * 


Persons employed during the fiscal year 1940 in field work outside of the 
District of Columbia under the Bureau of Mines may be detailed temporarily 
for service in the District of Columbia for the purpose of preparing results 
of their field work; all persons so detailed shall be paid in addition to their 
regular compensation only traveling expenses in going to and returning there- 
from: Provided, That nothing herein shall prevent the payment to employees of 
the Bureau of Mines of their necessary expenses, or per diem in lieu of sub- 
sistence, while on temporary detail in the District of Columbia for purposes only 
of consultation or investigations on behalf of the United States. All details 
made hereinunder, and the purposes of each, during the preceding fiscal year 
shall be reported in the annual estimates of appropriations to Congress at the 
beginning of each regular session thereof, 


With respect to the production of helium for sale to the Army and 
Navy and to the public generally, sections 3 (a) and (b) of the act of 


September 1, 1937, 50 Stat. 886, provide: 


Sec. 3. (a) That the Ariny and Navy and other agencies of the Federal Gov- 
ernment may requisition helium from the Bureau of Mines and make payments 
therefor from any applicable appropriations by advancing or repaying to and 
for the use of said Bureau proportionate shares of the expenses incident to the 
administration, operation, and maintenance of the Government's helium plants 
and properties. 

(b) That helium not needed for Government use may be produced and sold 
upon payment in advance in quantities and under regulations approved by the 
President, for medical, scientific, and commercial use, except that helium may 
be sold for the inflation of only such airships as operate in or between the 
United States and its territories and possessions, or between the United States 
or its territories and possessions and foreign countries: Provided, That no 
helium shall be sold for the inflation of any airship operating between two for- 
eign countries notwithstanding such airship may also touch at some point in 
the United States: Provided further, That such sales of helium shall be at rea- 
sonable prices (established by said regulations) based upon the cost of acquir- 
ing, developing, maintaining, and operating the Government properties and 
the payment of interest at a rate of not less than 314 per centum per annum 
on capital hereafter expended (except from the special fund established in 
subsection (c) of section 3 of this act) for properties, facilities, and helium- 
bearing gas lands, as are used for such helium production: Prorided further. 
That notwithstanding the foregoing provision, helium shall be sold for medicinal 
purposes at prices which will permit its general use therefor; and such sales 
of helium shall be upon condition that the Federal Government shall have u 
right to repurchase helium so sold that has not been lost or dissipated, when 
needed for Government use, under terms and at prices established by said 
regulations. 


The act of September 1, 1937, supra, does not limit the sale of 
helium to the public to that produced primarily for the Army and 
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Navy and in excess of their requirements, but authorizes the pro- 
duction of helium over and above that required for military and 
naval purposes for the express purpose of sale. The Congress in 
the Appropriation Act has specifically recognized the need for per- 
sonal services in the District of Columbia for the production of 
helium for Army and Navy uses. It may be assumed, therefore, 
that personal services in the District of Columbia are a necessary 
incident to the production of helium for private sale also; accord- 
ingly, the authorization in section 3 (c) of the act of September 1, 
1937, as quoted in your submission, for the Secretary of the Interior 
to draw on the funds received from the sale of helium to other 
than Government agencies “to pay expenses of acquiring, adminis- 
tering, operating, maintaining, and developing helium properties” 
by necessary implication authorizes the use thereof for personal 
services at the seat of government necessarily incident to carrying 
out the provisions of the act of September 1, 1937. 7 Comp. Dec. 
258; 15 id. 49. Compare 20 Comp. Dec. 776; 18 Comp. Gen. 347; 
id. 489. 
The question presented is answered accordingly. 


(B-4843) 


EMPLOYEES’ COMPENSATION COMMISSION—ADMINISTRATIVE EX- 
PENSE STATUTORY CONSTRUCTION—COMPENSATION BENEFITS OF 
EMERGENCY RELIEF APPROPRIATION ACT OF 1939 


A literal interpretation of a subsection of an appropriation act should be 
avoided where such interpretation would be inconsistent with the broader 
proviso of a prior subsection which would not have been necessary had 
there been any intent that the more restrictive provision be given the 
literal interpretation. 

The limitation in subsection 7 (c) of the Hmergency Relief Appropriation Act 
of 1939, Public Resolution No. 24, 76th Congress, 53 Stat. 931, that not more 
than the amount stated therein may be expended for administrative ex- 
penses of the United States Employees’ Compensation Commission in 
administering compensation benefit provisions, may be construed as author- 
izing the expenditure of that amount for the purpose and not as spe- 
cifically limiting to that amount the amount otherwise specifically author- 
ized for such administrative expenses by subsection 7 (a) of the said act. 


Comptroller General Brown to the Chairman, United States Employees’ 
Compensation Commission, July 14, 1939: 


I have your letter of July 10, 1939, as follows: 


The Commission has been informally advised by the Bureau of the Budget 
that the provision in section 7 of the Emergency Relief Appropriation Act of 
1939 (Pub. Res. No. 24, 76th Congress) reading as follows: 

“(c) Not to exceed $75,000 of the amount appropriated in this section shall 
be available during the fiscal year 1940 for the purposes specified in the appro- 
priation for salaries and expenses of such Commission in the Independent 
Offices Appropriation Act, 1940” 
is interpreted by that office to mean that not more than $75,000 may be 
expended out of this appropriation for administrative purposes. 
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‘ 


Section 7 (a) of the Emergency Relief Appropriation Act of 1939 appro- 
priates to this Commission for the fiscal year 1940 the sum of $5,250,000 for 
the payment of compensation and administrative expenses to carry out the 
provisions of section 24 of such act which extends the benefits of the Federal 
Employees’ Compensation Act to persons paid from the Relief Appropriation 
for services rendered as employees of the United States. This appropriation 
was msde after the Commission had prepared and submitted to the Bureau 
of the Budget an estimate of the cost of administration and compensation 
benefits for the Emergency Work Program and after a hearing by the Com- 
mittee on Appropriations of the House of Representatives upon such estimate. 

The estimate of the amount needed by the Commission to cover the cost 
of administering the provisions of section 24 of the Relief Appropriation Act 
of 1939 was prepared to show in detail the cost of various items of adminis- 
trative expense and the cost of the compensation benefits. The Committee 
on Appropriations had before it this analysis of probable costs and the printed 
record of the hearings relating to the appropriation for the Commission will 
disclose that members of the committee made specific inquiries as to the various 
costs involved, including certain administrative costs. 

In the course of the hearing one of the members of the Committee on Appro- 
priations, Mr. Ludlow, asked whether any of the 367 employees for whom pro- 
vision was made in the submitted estimate were to be employed to do the regular 
work of the Commission as distinguished from work associated with relief ac- 
tivities. The distinction between the normal administrative functions of the 
Commission, the cost of which is paid from funds provided by the annual appro- 
priation “Salaries and expenses,” carried in the Independent Offices Appropriation 
Act, and the extraordinary activities arising out of the Federal Emergency Re- 
lief Program is fully understood by the Appropriation Committee and the Bureau 
of the Budget. This inquiry addressed to the Commission by Mr. Ludlow pro- 
voked a colloquy concerning the advantage of including language in the Relief 
Appropriation Act that would permit the use of part of the relief funds appro- 
priated to the Commission for regular administrative functions. This colloquy, 
which is reported in the hearings beginning at page 284, is as follows: 

“Mr. Luptow. Let me ask you another question: This is presented as an esti- 
mate associated with the emergency relief. You have set up 367 employees for 
1940. How many of those will do regular work, not associated with relief, if 
any, or will they all be associated with the relief activities? 

“Mr. McCautey. All these employees are exclusively in connection with the 
relief program. 

“Mr. KeeGan. Right on that subject, I think there is one phase of it that should 
be considered in the interest of economy to the Government, and at the same time 
saving trouble and delay. That is the suggestion of some new language in the 
law providing that a portion, say $75,000, of this appropriation might be used by 
the Commission where there is an overlapping between the work under the differ- 
ent laws. You see, we are administering three different laws. We might have an 
investigator in an emergency case in a certain locality, and at the same time we 
would have, under the 1916 Compensation Act, certain cases to be investigated 
in that same locality. Now, instead of sending two men there, working under 
two different laws, when a situation of that kind arose, if we could have one 
man do the whole job, it would be economy. 

“Mr. LupLtow. You mean you would need some language providing for 
flexibility ? 

“Mr. Kerean. Providing for flexibility. 

“Mr. Luptow. And not increasing the appropriation? 

“Mr. KEEGAN. Not increasing the appropriation, but allowing that much leeway 
in the use of the fund. 

“Mr. Luptow. Mr. Chairman, why would it not be all right to ask the Commis- 
sion to suggest such language, if it would facilitate their administration of 
the law?” : 

As a result of this invitation from the Committee, the Commission submitted 
language designed and intended to carry out the purpose referred to in the quota- 
tion above, namely, to permit the Commission to use a sum not exceeding $75,000 
from the relief appropriation for the same purposes specified in the Appropriation 
“Salaries and expenses” in the Independent Offices Act of 1940, and thus to sup- 
plement the latter to that extent. The Committee adopted the language sub- 
mitted by the Commission, which is now paragraph (c) of section 7 of the Relief 
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Appropriation Act. There would seem to be no question in respect to the purpose 
for which this section was included in the act. 

The Appropriation Committee and the Congress have recognized the almost 
insurmountable difficulty of determining in advance the expense attached to the 
administration of workmen’s compensation benefits for a relief work program. 
The cost of administering compensation benefits for a current work program 
depends on many factors which cannot be definitely foretold, such as the size of 
the program, the nature of the work, the man-hours of employment, and other 
factors dependent upon the management of the work program. These factors 
may and often do change during the course of the fiscal year. For this reason, 
the only limitation placed upon the amount of the relief funds that may be used 
by the Commission for administrative purposes is that requiring the approval 
of the Director of the Bureau of the Budget upon the amount estimated by the 
Commission as necessary for that purpose. Section 7 (a) of the Relief Appro- 
priation Act provides: 

“* * * That so much of the appropriation in this section, as the Commis- 
sion, with the approval of the Director of the Bureau of the Budget, estimates 
and certifies to the Secretary of the Treasury will be necessary for the payment 
of such compensation and administrative expenses, shall be set aside in a special 
fund to be available and to be administered by the Commission during the fiscal 
year 1940 for such purposes: * * *” 

If it had been intended by the Committee on Appropriations that the use of 
these funds for administrative purposes should be limited to a specific amount 
greatly below that shown in the estimate then before the committee and upon 
the basis of which the appropriation was made, apparently such an intention 
naturally would have been included in section 7 (a) in lieu of or in connection 
with the provision leaving it to the discretion of the Director of the Bureau of 
the Budget to fix the exact limitation. 

The estimate submitted by the Commission to the Committee on Appropria- 
tions for expenditures connected with the payment of compensation benefits 
arising out of injuries occurring on work-relief projects during the fiscal year 
1940 proposed a total expenditure of $5,250,000. The estimate shows that $4,983,- 
141 was estimated as the cost of compensation benefits, and $266,859 as the cost 
of administrative expenses. Since the appropriation provides the total amount 
estimated by the Commission, it is a reasonable inference that the estimate was 
accepted as presented and that the intention was to leave it to the discretion of 
the Bureau of the Budget to fix a proper limit in keeping with such estimate. To 
hold that the administrative expense is arbitrarily limited to $75,000 would mean 
that the Congress, notwithstanding the estimates submitted, and the known neces- 
sities as shown by current expenditures, intended to reduce this necessary ad- 
ministrative work to such an amount as could be procured for that sum—or a 
reduction of more than 70 percent. 

It is hardly conceivable that the Commission could be expected to handle and 
adjudicate the 250,000 cases of injuries anticipated from the 1940 work program 
at an administrative cost of only $75,000. In order to do so, it would be necessary 
to keep the cost of administration to an average of thirty cents per case. On 
this basis the Commission’s overhead would have to be reduced to less than two 
percent of the compensation benefits paid, actual experience having shown that 
between eight and ten percent is needed for this purpose. Therefore, in the 
event the language of section 7 (c) is so construed as to limit the Commission’s 
administrative cost to $75,000, the Commission would have no alternative but to 
suspend all operations in connection with the relief program early in the current 
fiscal year. The Commission does not believe that it is necessary to give this 
construction to section 7 (c). On the contrary, it believes that the language of 
this section may properly be construed to give effect to the purpose for which it 
was included in the law. To do otherwise would endanger the entire purpose of 
section 24 of the Emergency Relief Appropriation Act. 

If the interpretation of section 7 (c) announced by the Bureau of the Budget 
is to be adopted as controlling the action of this Commission, it will be neces- 
sary for the Commission to seek additional legislation to give effect to the real 
purpose intended to be embodied in that provision. In view of the imminent 
possibility of the early adjournment of Congress, the Commission respectfully 
urges that you will as soon as possible advise it as to the interpretation which 
will be placed by you upon the provision in question, in order that if it should 
be necessary the Commission may have opportunity to take the matter up for 
appropriate action before the adjournment of the Congress. 
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While a literal interpretation of subsection (c) of section 7, quoted 
in your submission, would preclude the use for administrative ex- 
penses of more than $75,000 of the $5,250,000 appropriated under sub- 
section (a) of said section, if such had been the intent there would 
have been no occasion for the reference to administrative expenses in 
the first proviso in said subsection (a), which reads: 

* * * ‘That so much of the appropriation in this section, as the Commission, 
with the approval of the Director of the Bureau of the Budget, estimates and 
certifies to the Secretary of the Treasury will be necessary for the payment of 
such compensation and administrative expenses, shall be set aside in a special 
fund to be available and to be administered by the Commission during the fiscal 
year 1940 for such purposes; * * 

In fact, a literal interpretation of subsection (c) would be inconsis- 
tent with the quoted proviso. 

Also, it would be unreasonable to assume that the Congress intended 
to provide only $75,000 for administering expenditures amounting to 
over $5,000,000. As stated in the opinion of the Supreme Court of 
the United States in the case of United States v. Katz, 271 U. S. 
354, 357; 

All laws are to be given a sensible construction; and a literal application 
of a statute, which would lead to absurd consequences, should be avoided when- 


ever a reasonable application can be given to it, consistent with the legislative 
purpose. * 


The legislative history of the provision here in question shows 


clearly that its purpose was to authorize the use of $75,000 of the 
amount appropriated under subsection (a) to augment the regular 
annual appropriation for salaries and expenses of the Commission and 
was not to limit to $75,000 the amount otherwise specifically author- 
ized to be expended for administrative expenses under the appropria- 
tion made in subsection (a). 

The question submitted is answered accordingly. 


(B-4515) 


EMPLOYEES’ COMPENSATION COMMISSION—MEDICAL TREATMENT AS 
“COMPENSATION” FOR GOVERNMENT REIMBURSEMENT PURPOSES— 
EMPLOYEE’S CURRENT SALARY RATE DEDUCTION AUTHORITY 


The cost of medical treatment furnished by the Employees’ Compensation Com- 
mission to an injured employee is “compensation” within the meaning of 
section 27 of the Employees’ Compensation Act of September 7, 1916, 39 
Stat. 747, which is required to be reimbursed the commission out of amounts 
recovered by him from private sources for the same injury, but an em- 
ployee’s current salary payments cannot be required to be withheld to 
satisfy such an indebtedness, the earlier decisions authorizing such with- 
holding having been modified because of subsequent court decisions and 
acts of Congress. 
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Comptroller General Brown to the Chairman, United States Employees’ 
Compensation Commission, July 15, 1939: 


I have your letter of June 21, 1939, as follows: 
Archibald Farr, an employee of the Bureau of Home Economics, Department 


of Agriculture, was injured on May 20, 1937, and on account of this injury 
this Commission made the following payments of compensation: 


D. O. 
Payee Amount as Date paid . O. Symbol App’n 


Archibald Farr . 39-01-56 
Central Dispensary and | | 

Emergency Hospital__- i 7 Aug. 24, 1937 E ead 1-100 

Archibald Farr 00 | : Oct. 14, 1937 39-01-56 

5 May 17, 1938 behididh oh white 39-01-56 

Jan. 19, 1939 wee--------| 90-01-56 


Mr. Farr’s injuries were sustained under circumstances creating a legal 
liability upon a person other than the United States and, as a result of a settle 
ment with the third party, recovered $1,400 damages. 

Section 27 of the Compensation. Act (section 777 of the United States Code, 
title 5) provides as follows: 

“That if an injury or death for which compensation is payable under this 
act is caused under circumstances creating a legal liability in some person 
other than the United States to pay damages therefor, and a beneficiary entitled 
to compensation from the United States for such injury or death receives, as 
a result of a suit brought by him or on his behalf, or as a result of a settlement 
made by him or on his behalf, any money or other property in satisfaction of 
the liability of such other person, such beneficiary shall, after deducting 
the costs of suit and a reasonable attorney’s fee, apply the money or other 
property so received in the following manner: 

“If his compensation has been paid in whole or in part, he shall refund to 
the United States the amount of compensation which has been paid by the 
United States and credit any surplus upon future payments of compensation 
payable to him on account of the same injury. Any amount so refunded to the 
United States shall be placed to the credit of the employees’ compensation 
fund.” 

Mr. Farr, through his attorney, has remitted $10.00 to the Commission to 
cover refund of the payment made on September 18, 1937, which was for 
compensation awarded for his disability. He takes the position that he is not 
required to refund the balance of $113.00 as he claims payments made by this 
Commission for medical and hospital treatment are not compensation. I am 
enclosing copies of letters from, Mr. James J. Hayden, who is Mr. Farr’s 
attorney, dated May 15, 1939, and May 23, 1939, which set forth the attitude 
of the employee with respect to this refund. 

Section 40 of the Compensation Act (section 789 of the United States Code, 
title 5) defines compensation to include benefits paid out of the compensation 
fund. Payments made by the Commission for medical and hospital treatment 
are, therefore compensation within the meaning of the act and refund should 
be made for such expenses in accordance with section 27. In this connection, 
your office has decided that payments made by the Commission for medical and 
hospital treatment are compensation within the meaning of the act. (9 Comp. 
Gen. 465; 11 Comp. Gen. 363.) 

A decision of your office (5 Comp. Gen. 669) held that deductions from a 
claimant’s pay for refund of compensation payments made by this Commission 
to an employee of the Government is proper. 

In view of the circumstances, Mr. Farr is indebted to the United States 
in the sum of $113.00. He is still employed by the Bureau of Home Economics, 
Department of Agriculture. We are calling this matter to your attention in 
order that you may cause suspension to be made of salary payments to this 
employee until such time as reimbursement to the Government has been made, 
if you deem such action proper. 
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We called this matter to the attention of the Chief of the Bureau of Home 
Beonomics, requesting that that Bureau withhold salary payments to Mr. 
Farr until this matter was taken care of. The Chief of that Bureau, however, 
acting upon the opinion of the Solicitor of the Department of Agriculture, 
informs this Commission that he has no authority to withhold salary checks to 
Mr. Farr. I am enclosing a copy of letter to the Chief of the Bureau of Home 
Economics, dated May 20, 1939, in which said Bureau was requested to with- 
hold Mr. Farr’s pay and copy of the letter which we have received from the 
Chief of the Bureau as well as an opinion of Mr. Mastin G. White, the 
Solicitor of the Department of Agriculture. 


In 11 Comp. Gen. 363, it was held: 


The cost of medical treatment furnished by the Employees’ Compensation 
Commission to an injured employee is “compensation” within the meaning of 
section 27 of the Employees’ Compensation Act of September 7, 1916, 39 Stat. 
747, which is required to be reimbursed the Commission out of amounts recov- 
ered from private sources for the same injury, whether the recovery be the 
result of a suit brought by the Commission or of a settlement made directly 
by the beneficiary, and if the ‘beneficiary fails or refuses to reimburse the 
Commission, the amount involved constitutes an indebtedness to the United 
States which may be offset against the annuity payment to the beneficiary 
made under the Civil Retirement Act. 


Your action in requesting refund of the cost of medical and hos- 
pital treatment was correct under the holding in the decision, supra. 

While some of the earlier decisions of this office authorized the 
withholding of current salary payments to satisfy indebtedness of 
the employees to the United States, such procedure was required to 
be modified because of subsequent court decisions and acts of Con- 
gress. Consequently, see 16 Comp. Gen. 161; id. 547; 17 id. 12, and 


authorities therein cited. 

The refusal of the Bureau of Home Economics, Department of 
Agriculture, to withhold the current salary of the involved employee 
to satisfy his indebtedness to the United States was proper. How- 
ever, a charge will be raised against the employee on the records of 
this office and collection proceedings instituted, as in other similar 
cases of indebtedness to the United States. If in the meantime 
arrangements are made for the liquidation of the indebtedness, this 
office should be notified thereof in order that the matter may be 
closed. 


(B-4580) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936, EX- 
TENSION OF UNIFORM LEAVE REGULATIONS TO EMPLOYEES 
ENJOYING LEAVE DIFFERENTIALS 


Section 16 of the uniform annual leave regulations, and section 21 of the uniform 
sick leave regulations, both promulgated by Executive order effective Janu- 
ary 1, 1988, having vested in Government agencies for the first time a discre- 
tion to extend the regulations to employees “subject to the continuance of 
such leave differential” as permitted by the annual and sick leave acts of 
March 14, 1936, 49 Stat. 1161, and 1162, respectively, to employees stationed 
outside the continental limits of the United States, the said sections may not 
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be given retroactive effect to January 1, 1936, the effective date of the first 
uniform annual and sick leave regulations, for the purpose of permitting 
aecumulations of annual and sick leave from that date to employees of the 
Department of Agriculture in Alaska, Hawaii, Puerto Rico, Guam and the 
Virgin Islands enjoying such leave differentials, but accumulations of such 
leave having been permitted by administrative regulation pursuant to statute 
in amounts in excess of that authorized by the uniform annual and sick leave 
regulations and for a period which would extend retroactively to January 
1, 1986, unused annual and sick leave accruing to such employees between 
January 1, 1936, and January 1, 1988, under the regulations then in foree 
may be credited to their account in extending to them the uniform annual 
and sick leave regulations effective January 1, 1938. 


Comptroller General Brown to the Secretary of Agriculture, July 15, 1939: 
I have your letter of June 26, 1939, as follows: 


A question has arisen with reference to the application, to certain employees 
of this Department assigned to duty outside the continental limits of the United 
States, of the acts of March 14, 1986 (49 Stat. 1161 and 49 Stat. 1162), and the 
Presidential regulations thereunder, granting annual and sick leaves of absence 
to Federal employees. 

Employees of this Department permanently stationed in Alaska, Hawaii, 
Puerto Rico, Guam, and the Virgin Islands, by virtue of the act of June 30, 1914 
(38 Stat. 441, as amended; 5 U. S. C., 535, 536), were granted 30 days’ annual 
leave of absence and 30 days’ sick leave. Section 5 of each of the acts of March 
14, 1926 (49 Stat. 1161 and 49 Stat. 1162), provides: 

“Nothing in this act shall be construed to prevent the continuance of any exist- 
ing leave differential now obtaining for the benefit of employees of the Federal 
Government stationed outside the continental limits of the United States.” 

In 15 Comp. Gen. 1058 (June 5, 1936), the decision being prior to the promulga- 
tion of any regulations by the President under the leave statutes, your office 
was asked whether the provisions of the new leave acts could be applied to 
employees enjoying differentials under other acts, especially with a view to the 
extension of the accumulation feature of the new leave acts to employees coming 
within the scope of existing acts creating differentials, but providing no accumu- 
lation. The Comptroller General held as follows: 

“Referring to question 7, it may be stated that the legislative intent of section 
5 of the leave acts of March 14, 1986, is not entirely clear. It would seem, how- 
ever, that as there could be no ‘continuance of any existing leave differential’ 
without continuing also the terms and conditions on which such differential now 
obtains, it is concluded that all existing leave laws applicable to ‘employees of 
the Federal Government stationed outside the continental limits of the United 
States.’ which allow an amount of annual or sick leave in excess of that granted 
by the leave acts of March 14, 1936, remain in full force and effect and that no 
portion of the respective annual or sick leave acts of March 14, 1936, so exceeded, 
will be applicable to such employees.” 

The first Presidential leave regulations (Executive Orders Nos. 7409 and 74160, 
of July 9, 1986) under these acts repeated, without substantial change, the provi- 
sions of section 5 of the leave acts. However, section 16 of Executive Order No. 
7845 and section 21 of Executive Order No. 7846, of March 21, 1938, being effec- 
tive as of January 1, 1938, provide as follows: 

“Nothing in these regulations shall be construed to prevent the continuance of 
any leave differential existing prior to January 1, 1936, for the benefit of 
employecs OL tue # eueral Government stationed without the continental limits of 
the United States. However, any department may, if it so desires, apply these 
regulations to employees stationed without the continental limits of the United 
States, subject to the continuance of such leave differential.” 

It clearly is the intention of the President, in the latest of these regulations, 
that employees stationed outside the continental limits of the United States may 
be made subject to both their existing leave differentials and the provisions of 
the leave regulations. However, since the current leave regulations were effec- 
tive as of January 1, 1938, it would seem that thereunder those employees 
enjoying leave differentials outside the continental limits of the United States 
might not receive credit for any leave accumulated prior to January 1, 1938. 
However, in view of the fact that the decision of the Comptroller General, in 
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15 Comp. Gen. 1058, was rendered prior to the issuance of any leave regulations, 
and on the theory that the additional provision in the current leave regulations 
with regard to applying such regulations to such employees is merely declaratory 
of the rule implied in the leave acts, it has been urged that this additional 
provision of the current leave regulations does not mean that the first leave 
regulations were not applicable to these employees. 

To reiterate, it is argued that if the benefits of the existing leave laws, sub- 
ject to the existing differentials, can be extended to the employees outside the 
continental limits of the United States by the current leave regulations, then 
such rights were initially guaranteed by the leave acts, which are applicable 
to officers and employees “wherever stationed.” 

An early ruling with regard to this matter is respectfully requested. 


Sections 535 and 536 of title 5, U. S. Code, cited in your letter 
provide as follows: 


§ 535. Leaves of absence; employees in Alaska, Hawaii, Porto Rico, and 
Guam.—Employees of the Department of Agriculture assigned to permanent 
duty in Alaska, Hawaii, Porto Rico, and Guam may, in the discretion of the 
Secretary of Agriculture, without additional expense to the Government, be 
granted leave of absence not to exceed thirty days in any one year, which leave 
may, in exceptional and meritorious cases where an employee is ill, be extended, 
in the discretion of the Secretary of Agriculture, not to exceed thirty days addi- 
tional in any one year. (June 30, 1914, c. 131, 38 Stat. 441.) 

§ 536. Leaves of absence; employees assigned to duty in Virgin Islands.— 
Employees of the Department of Agriculture assigned to permanent duty in 
the Virgin Islands shall be entitled to the same privileges as to leave of absence 
as are conferred upon employees assigned to Alaska, Hawaii, Porto Rico, and 
Guam by section 535 of this title, and if any employee of the agricultural 
experiment stations of the United States in Alaska, Hawaii, Porto Rico, Guam, 
or the Virgin Islands shall elect to postpone the taking of any or all of the 
annual leave to which he may be entitled under said section 5385, he may, in the 
discretion of the Secretary of Agriculture, subject to the interests of the public 
service, be allowed to take at one time unused annual leave which may have 
accumulated within not to exceed four years, and be paid at the rate prevailing 
during the year such leave of absence has accumulated. (July 24, 1919, c. 26, 
41 Stat. 262.) 


The uniform annual and sick leave regulations in force from July 
1, 1936, to January 1, 1938, did not authorize you to extend said 
regulations to employees of the classes here involved. See section 16 
of the annual leave regulations (Executive Order No. 7409, dated 
July 9, 1936) and section 20 of the sick leave regulations (Executive 
Order No. 7410, dated July 9, 1936) which merely incorporated sec- 
tion 5 of each of the annual and sick leave acts, saving to the 
employees any “existing leave differential.” However, section 16 of 
the annual leave regulations (Executive Order No. 7845, dated March 
21, 1938) and section 21 of the sick leave regulations (Executive 
Order No. 7846, dated March 21, 1938), both effective on and after 
January 1, 1938, vested in you for the first time a discretion to extend 
the regulations to these employees “subject to the continuance of 
such leave differential.” 

The general question whether the uniform annual and sick leave 
regulations in effect prior to January 1, 1938, may be regarded as 
applicable to these employees, must be answered in the negative for 
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the reason that prior to January 1, 1938, there was no authority 
granted by the President to extend those regulations to employees 
outside the continental limits of the United States, and the former 
Comptroller General of the United States ruled both prior and sub- 
sequent to the effective date of those regulations that administrative 
regulations promulgated under other leave statutes applicable to 
such employees would remain in full force and effect. (See 15 
Comp. Gen. 1058, which you have cited, and, also, 16 id. 400.) The 
subsequent uniform annual and sick leave regulations may not be 
regarded as effective prior to January 1, 1938, the date they were 
made effective by the President under authority vested in him by 
section 7 of the annual and sick leave acts. (See decision of June 30, 
1939, B-4489, 18 Comp. Gen. 1014, to the Secretary of the Interior.) 

Sections 535 and 536 of title 5, U. S. Code, supra, authorize the 
granting of a maximum of 30 days annual and an extension for 
another 30 days on account of illness (sick leave) to these employees 
in any 1 year. Under the statutes, it is within your discretion to allow 
the accumulation of annual and sick leave through a period of 4 
years. It is understood that accumulation of annual and sick leave 
within the limitations of the statutes was allowed these employees 
prior to January 1, 1938. Paragraphs 484, 952, and 987, Fiscal 
Regulations of the United States Department of Agriculture, 1933. 
Such accumulation is more than the accumulation authorized under 
section 1 of the annual-leave act of March 14, 1936, 49 Stat. 1161, 
and section 2 of the sick-leave act of the same date, 49 Stat. 1162. 
Under administrative regulations effective January 1, 1938, annual 
leave of these employees at the rate of 30 days per annum may 
accumulate for 3 years including the current leave year, or a total 
of 90 days, and sick leave at the rate of 114 days per month may 
accumulate for 90 days. Sections 2512 and 2521. As the accumula- 
tion of annual and sick leave of these employees is a matter of ad- 
ministrative discretion within the limitations of the statutes in force 
prior to January 1, 1938, during a period of 4 years, which, includ- 
ing the current calendar or leave year, will extend retroactively to 
January 1, 1936, and as the uniform annual-leave regulations effective - 
January 1, 1938, authorized the extension of the regulations to such 
employees, and as the leave acts of March 14, 1936, save to them any 
greater leave benefits accrued under prior laws and administrative 
regulations, it may be concluded that in extending the present an- 
nual- and sick-leave regulations to these employees they may be given 
credit for unused annual and sick leave which had accrued between 
January 1, 1936, and January 1, 1938, under the regulations then in 
force. 
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(B-4356) 
DISTRICT OF COLUMBIA—SCHOOL LIBRARIANS SALARY RESTRICTION 


Where the average of the salaries paid librarians in the public schools ex- 
ceeded, for the fiscal year 1939, the average of the salaries paid employees 
performing the same grade of work in the Free Public Library, in contra- 
vention of the restriction in the 1939 District of Columbia Appropriation 
Act, approved April 4, 1938 52 Stat. 167 but the excess was brought about 
not only by automatic increases to the librarians in the public schools 
during the fiscal year 1939 but also by the filling of vacancies in the Free 
Public Library by appointments in the lower salary brackets only the 
excess occasioned by the automatic increases need be adjusted if at the 
beginning of the fiscal year 1939 the average of the salaries of the school 
librarians did not contravene the average provision. Decision B-4356 June 
27, 1939, 18 Comp. Gen. 992, amplified. 


Comptroller General Brown to the President, Board of Commissioners, District 
of Columbia, July 18, 1939: 


I have your letter of July 5, 1939, as follows: 


The Commissioners are in receipt of your letter of June 27, 1939, interpreting 
the average salary provision in the 1939 D. C. Appropriation Act affecting 
librarians in the public schools and librarians performing the same grade of 
work in the Free Public Library and holding in effect that it would “be 
necessary to adjust the salary rates of school librarians for the current fiscal 
year by rescinding the administrative action which resulted in the violation 
of the statutory restriction and to make the necessary collections from each 
of the involved schoo] librarians.” The Teachers’ Salary Act of June 24, 
1924 (48 Stat. 368), under class 4, group A, provides: “a basic salary of 
$1,400.00 per year with an annual increase in salary of $100.00 for eight 
years, or until a maximum salary of $2,200.00 per year is reached, “administra- 
tive action, therefore, is not required to effect the annual increase of $100.00. In 
other words, the effect of your decision is to reduce the salaries of those school 
librarians who have received annual increases during the fiscal years 1938 and 
1939, which is the group receiving the smallest compensation. In 1938 auto- 
matic increases were received by four librarians amounting to $350.00 and in 
1939 the automatic increases of six librarians amounting to $460.00 will have 
to be rescinded in order to effectuate the necessary saving for the fiscal year 
1939. The librarians involved are as follows: 


Increase . Increase 
1988 | effective effective 


Wilson Teachers 7 Mary B. Curran.._.... ..| $100.00 | Sept. 1, 1937 

Eastern. __. Mildred J. Moore.........| 100.00 | Sept. 1, 1937 
SR 6 See -| 100.00 | Sept. 1, 1937 

Anacostia___... 

Roosevelt _ - Margaret Jordan... 

W. B. Williams... 

V. P. Florence 





At the time the antomatic increases were authorized under the act of 1924 
for the fiscal year 1938, the average salaries of the librarians in the public 
schools did not exceed the average salary paid to librarians performing the 
same grade of work in the Free Public Library. In computing the average 
salary of the librarians in the Free Public Library for the fiscal year 1938, the 
subprofessional group (SP-5) which is the group that you held was not for 
consideration in determining the average salary to be paid librarians in the 
public schools. Omitting from consideration the subprofessionals and vacancies 
for part of the year and filling the positions at lower grades, the automatic 
increases authorized by the act of 1924 would not be prohibited under your 
decision for 1938, but nevertheless is for adjustment in 1939. In other words, 
because of the retroactive effect of this limitation in 1939 act by rescinding the 
automatic increases, there is to be deducted from the librarians in the public 
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schools for 1939 the total sum of $810.00 whereas the difference in actual com- 
pensation to be paid for 1939 on the basis of your decision is only $673.63. 

Under these circumstances, will you please advise the Commissioners whether 
the automatic increases in 1938 carried over into 1939 should be rescinded, as 
well as those automatic increases for the fiscal year 19397? 






If as stated in your present letter and as indicated in your previous 
letter of June 13, 1939, the average salary of the librarians in the 
public schools did not exceed the average salary of the librarians in 
the Free Public Library during the fiscal year 1938, there would 
appear to be no requirement that there be recovered from any public 
school librarians any amounts received by them for such fiscal year 
as a result of automatic increases during that fiscal year. 

It is understood that the excess in the average for 1939 was brought 
about by two factors: First, by reason of automatic increases to librar- 
ians of the public schools during the fiscal year 1939, and second, by 
appointment in the lower brackets of employees in the Free Public 
Library, thereby reducing the average in that library. While the 
filling of vacancies and making of appointments in the Free Public 
Library during the fiscal year 1938 should have been taken into con- 
sideration in the adjustment of salaries of the school librarians dur- 
ing said year so as to avoid any payments in contravention of the 
average provision, it is not believed that such average provision 
contemplated the reduction of salaries of librarians in public schools 
otherwise fixed in accordance with law merely because subsequent 
appointments in the Free Public Library caused the average in such 
library to be below the average of the salaries of the schoo] librarians. 

To the extent that the excess in the average may be adjusted by 
rescinding the automatic increases made during the fiscal] year 1939, 
to librarians in the public schools, that action should be taken. How- 
ever, there would appear to be no need to otherwise reduce the sal- 
aries of public school librarians to adjust the balance of the excess 
if at the beginning of the fiscal year 1939 the average of the salaries 
of the school librarians did not contravene the average provision. 

It is assumed, of course, that proper administrative action will be 
taken to avoid any payments hereafter in contravention of the aver- 
age provision if it should be reenacted. 



































(B-4758) 


TRANSPORTATION—TO AND FROM PLACE OF WORK—ALASKAN 
SKILLED TRADESMEN 











Allowance of transportation to and from place of work for skilled tradesmen 
employed for Alaskan construction work may be provided for as part of 
their agreed compensation by contract of employment, or appropriate reg- 
ulation, if their employment is of the type excepted from classification by 
section 5 of the Classification Act of 1923, and their schedule or rate of pay 
is not otherwise fixed by law or regulations. 


246222™—_40——7 








72 DECISIONS OF THE COMPTROLLER GENERAL 


Comptroller General Brown to the Secretary of the Interior, July 18, 1939: 
There has been received your letter of July 1, 1939, as follows: 


A serious situation confronts the Department on construction work in the 
Indian Service in Alaska due to the fact that qualified employees in skilled 
trades cannot be found within the areas of the construction work to be done 
in the Territory. Qualified employees residing elsewhere in the Territory or 
in the States are reluctant to accept employment, as the duration of the job 
is approximately four months, without some assurance that transportation to 
and from the work would be paid by the Government. In the annual appro- 
priation acts for this Department the Congress has made provision for paying 
traveling expenses of new appointees from Seattle, Washington, to their posts 
of duty in Alaska. However, no statutory provision exists for return 
transportation. 

The type of employment on which there is a shortage is excepted from 
classification by section 5 of the Classification Act of 1923. See 4 C. G. 900. 
It is believed that the difficulty in obtaining the necessary skilled tradesmen 
can be overcome if transportation to and from the work can be paid and it is 
proposed to enter into an agreement with prospective employees to allow trans- 
portation to and from the work as part of their agreed compensation. Please 
see in this connection 5 C. G. 274. The fact that these employees would be 
excepted from classification appears to place them in a group which would 
permit the fixing of their compensation to include the item of transporta- 
tion, 13 C. G. 390. 

In connection with the employment of those who may be available and 
have the necessary qualifications at the nearest point to the work whether in 
Alaska or the States your decision is respectfully requested whether there would 
be objection raised to the payment, by the Government, of transportation to 
and from the job, of the skilled tradesmen referred to above. 


If the employees to which you refer are in fact employees in skilled 
trades, whose employment is of the type excepted from classifica- 
tion by section 5 of the Classification Act of 1923, and if their 
schedule or rate of pay is not otherwise fixed by law or regulations, 
there would appear to be no legal objection to providing by the con- 
tracts of employment or by appropriate regulation for allowance 
of transportation to and from place of work as part of their agreed 
compensation. 5 Comp. Gen. 274. 

The question submitted is answered accordingly. 


(B-4607) 


LOW RENT HOUSING PROJECT—CITY ASSESSMENTS FOR IMPROVE- 
MENT OF ABUTTING HIGHWAY—GOVERNMENT LIABILITY 


The provisions of section 13 (c) of the United States Housing Act of 1937, 
50 Stat. 895, evidencing an intent on the part of the Congress to, in effect, 
permit a waiver by the Housing Authority of the immunity which would 
otherwise exist as to the taxation of its real property by a State or poli- 
tical subdivision thereof, are broad enough to embrace a tax in the nature 
of an assessment against such property for its proportionate share of the 
cost of improvement of an abutting highway. 

The terms of a Federal-City Loan and Grant Agreement that “If the Bor- 
rower shall receive any funds (other than those received under this 
Agreement) directly or indirectly from the Government, or any agency 
or instrumentality thereof, to aid in financing the construction of any 
project, to the extent that such funds are so received the grant applicable 
to such project shall be reduced,” may be considered as intended to cover 
only additional funds for use in connection with the financing of the con- 
struction of the street projects involved, prior to the payment of the cost 
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of same by parties whose property was benefited thereby, and not amounts 
determined by a Government agency under its statutory authority that 
should be paid along with other property owners as compensation for the 
benefits conferred upon their property as the result of the construction of 
the project. 


Comptroller General Brown to the Administrator, United States Housing 
Authority, July 19, 1939: 


Consideration has been given your letter dated June 27, 1939, as 
follows: 


A question has arisen as to the propriety of making a payment to the city of 
Louisville for the improvement of a street abutting on the low rent housing 
project owned by the United States Housing Authority, known as the La Salle 
Place Project H-2502. 

This project was originally acquired by the Housing Division of the Federal 
Emergency Administration of Public Works and was transferred to the United 
States Housing Authority by Executive Order No. 7732, effective November 1, 
1987. The project is bounded on the west by a street or highway known as 
Dixie Highway. In the latter part of 1938 the city of Louisville improved this 
highway by widening it substantially, paving it, putting in curbs and gutters 
and constructing boulevards, as a result of which the highway was greatly 
improved. 

It appears that as of January 30, 1935, a loan and grant agreement was 
entered into between the city of Louisville and the United States, acting through 
the Public Works Administration, by which the United States Government 
agreed to finance the paving and improving of a large number of streets in the 
city of Louisville by way of giving a 30-percent grant to the city and loaning the 
balance of the cost of the various street improvements to the City. This was 
known as P. W. A. Docket No. 8990. One of the streets included in this agree- 
ment was the Dixie Highway described in the agreement as Project No. 160. 
The agreement contained the following provision: 

“Section 17. Other financial aid from the Government—lIf the Borrower shall 
receive any funds (other than those received under this agreement) directly or 
indirectly from the Government, or any agency or instrumentality thereof, to 
aid in financing the construction of any project, to the extent that such funds 
are so received the Grant applicable to such project shall be reduced.” 

In January 19389, the city of Louisville advised the United States Housing 
Authority that it proposed to levy two assessments against the property owned 
by the United States Housing Authority for its proportionate share of the cost 
of such improvement. The city estimated that based upon the proportionate size 
of the various tracts of land abutting Dixie Highway, the gross benefit to the 
housing project, based upon actual costs, would be the sum of $17,742.23. Inas- 
much as the city had received a 30-percent grant from the United States, the 
actual amount of the proposed two assessments was the sum of $12,419.56. 
This amount, because of the city’s method of computing the value and area of 
the property, was divided into two proposed assessments, one in the amount of 
$1,341.12 and the other in the amount of $11,078.44. 

The city was advised that the property, being owned by the United States 
Housing Authority, which is an agency and instrumentality of the United 
States, was not subject to a lien for special assessments but that it might be 
possible for the United States Housing Authority to enter into an agreement 
with the city to pay to the city the value of the improvement. Section 13 (c) 
of the United States Housing Act of 1937 specifically empowers the United 
States Housing Authority to enter into agreements to pay annual sums in lien of 
taxes to any State or political subdivision thereof with respect to any real estate 
owned by the Authority. 

The city was later advised that because of the provisions of section 17 of the 
loan and grant agreement above quoted it was considered very doubtful whether 
the United States Housing Authority would be authorized to enter into any such 
agreement with the city to pay that amount of money for the improvement. 

On May 1, 1939, Mr. H. A. Gray, Assistant Administrator of the Federal 
Emergency Administration of Public Works, addressed a letter to the United 
States Housing Authority with respect to this matter. His letter in part states 
as follows: 
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“We have carefully considered the content of your letter of April 5, 1939, ad- 
dressed to Mr. John R. Lindsay, Director, Department of Public Finance, Louis- 
ville, Kentucky. It is our opinion that the provisions of section 17 of the loan 
and grant agreement entered into as of January 30, 1935, between the city of 
Louisville and the United States of America, do not deter the United States 
Housing Authority from making any agreement it chooses to compensate the 
city of Louisville, in lieu of paying the special assessments which the city 
desires to levy against the property of the Authority. 

“Although the language of section 17 is comprehensive, it is our opinion that 
it does not apply to circumstances such as are presented in this instance. The 
intent of section 17 is to prevent any dual or multiple allotment of Federal 
funds for the sole purpose of financing the construction of the particular project 
described in the loan and grant agreement. This section takes no cognizance of 
funds paid by the Federal Government, or any agency thereof, in consideration 
for direct benefits which it derives from the project. Any monies which the 
Authority might pay to the city in the circumstances set forth in your letter, 
would be paid in recognition of, and in return for benefits accruing to the prop- 
erty of the Authority because of the highway improvement and would not rep- 
re: ent an application of Federal funds for the sole purpose of aiding the appli- 
eant in financing the construction of the project.” 

It is our opinion that the improvement of Dixie Highway has aided the La 
Salle Place project and has enhanced the value of the property belonging to the 
United States Housing Authority. Therefore, if there is no objection other- 
wise, the United States Housing Authority is willing to enter into an agreement 
with the city of Louisville to pay to the city its proportionate share of the cost 
of this improvement after deducting 30 percent thereof represented by the 
amount of the grant made by the United States, the net amount of which pay- 
ment would be the amount of the two proposed assessments. 

Will you kindly advise me whether in the circumstances there is any objection 
to the United States Housing Authority entering into such an agreement with 
the city of Louisville and making such payment. 


Section 13 (c) of the United States Housing Act of 1937, 50 Stat. 
895 (42 U. S. C. 1413 (c)), provides: 

The Authority may enter into agreements to pay annual sums in lieu of taxes 
to any State or political subdivision thereof with respect to any real property 
owned by the Authority. The amount so paid for any year upon any such 
property shall not exceed the taxes that would be paid to the State or subdi- 
vision, as the case may be, upon such property if it were not exempt from taxa- 
tion thereby. 

Although the language of section 17 of the loan and grant agree- 
ment of January 30, 1935, quoted by you, is not entirely felicitous, 
I concur in the view recently expressed by the Assistant Adminis- 
trator of the Federal Emergency Administration of Public Works 
that its purpose was to prevent a dual or multiple allotment of Fed- 
eral funds in connection with the construction of a project included 
in the agreement. In other words, it appears that this section of the 
agreement was intended to comprehend only such additional funds 
as might be received by the city of Louisville from the Government, 
or an agency or instrumentality thereof, for use in connection with 
the financing of the construction of a project such as the one here 
involved, prior to the payment of the cost of the same by the parties 
whose property was benefited thereby, and that the reductive pro- 
vision of this section should not be interpreted to include payments 
made by an instrumentality or agency of the Government along with 
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other property owners as compensation for the benefits conferred upon 
their property as the result of the construction of the project. 

Furthermore, it appears that the provisions of section 13 (c) of 
the United States Housing Act of 1937, swpra, evidence an intent 
on the part of the Congress to, in effect, permit a waiver by your 
Authority of the immunity which would otherwise exist as to the 
taxation of its real property by a State or political subdivision there- 
of, and the language of the statute seems sufficiently broad to embrace 
a tax in the nature of the one here involved. 

Accordingly, you are advised that this office is not required to 
object to the execution of an agreement with the city of Louisville 
providing for the payment of the sums mentioned in your letter in 
accordance with the provisions of said statute. 


(B-4956) 
WITNESSES—FEES—IMMIGRATION AND NATURALIZATION SERVICE 


The generally accepted use of the term “fees” as applied to witnesses is that 
it covers all commuted amounts payable whether in the form of per diem 
for attendance, or per diem for expenses of subsistence. 

The appropriation “General Expenses, Immigration and Naturalization Service” 
for the fiscal year 1940, 53 Stat. 923, made available by the Labor Depart- 
ment Appropriation Act of June 29, 1939, Public, No. 157, for “mileage and 
fees to witnesses subpoenaed on behalf of the United States, and for all 
other expenses necessary to enforce said laws,’ may be considered avail- 
able for per diems in lieu of subsistence to witnesses subpoenaed from a 
distance to attend hearings before the immigration authorities. 


Comptroller General Brown to the Secretary of Labor, July 19, 1939: 
I have your letter of July 17, 1939, as follows: 


The act making appropriations for the Department of Labor for the fiscal 
year ending June 30, 1940, and for other purposes, includes appropriations for 
the Immigration and Naturalization Service. Under the head of “General Ex- 
penses (other than salaries)” the act provides “for all expenses of the Immi- 
gration and Naturalization Service, including the Immigration Border Patrol, 
incurred in the enforcement of the laws regulating the immigration to, the 
residence in, and the exclusion and deportation from the United States of 
aliens and persons subject to the Chinese exclusion laws.” 

In connection with the exclusion and deportation of aliens from the United 
States, it becomes necessary from time to time, pursuant to the authority con- 
tained in section 16 of the Immigration Act of February 5, 1917 (39 Stat. 874), 
to subpoena the attendance and testimony of witnesses before a commission 
of Immigration and Naturalization, or an immigrant inspector. 

Rule 24 of the Immigration Laws and Regulations of January 1, 1930, pro- 
vides that “if a subpoena is issued under authority of section 16 of the act of 
February 5, 1917, at the request of an inspector or the chairman of a board, 
mileage and fees may be paid at rates not to exceed those usually allowed by 
the United States district court for the district in which the testimony is taken.” 

That part of the Appropriation Act approved June 29, 1939 (Pub. 157) (H. R. 
5427), which makes funds available for the Immigration and Naturalization 
Service, provides, among other items, for “mileage and fees to witnesses sub- 
poenaed on behalf of the United States, and for all other expenses necessary 
to enforce said laws.” 
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While it appears that “mileage and fees” are specifically enumerated in the 
act, it would seem that the words “and for all other expenses necessary to 
enforce said laws” are sufficiently broad to embrace the cost of subsistence for 
witnesses when subpoenaed on behalf of the United States. This would make 
the procedure in these cases consistent with that outlined in section 600c, Title 
28, Judicial Code and Judiciary (page 1294), which reads as follows: 

“Amount of per diem and mileage for witnesses; subsistence. Witnesses at- 
tending in such courts, or before such commissioners, shall receive for each 
day’s attendance and for the time necessarily occupied in going to and return- 
ing from same $2, and 5 cents per mile for going from his or her place of resi- 
dence to the place of trial or hearing and 5 cents per mile for return: And 
provided further, That witnesses (other than witnesses who are salaried em- 
ployees of the Government and detained witnesses) in the United States courts, 
including the District Court of Hawaii, the District Court of Puerto Rico, 
and the Supreme Court of the District of Columbia, who attend court or attend 
before United States commissioners, at points so far removed from their re- 
spective residences as to prohibit return thereto from day to day, shall, when 
this fact is certified to in the order of the court or the commissioner for pay- 
ment, be entitled in addition to the compensation provided by existing law, as 
modified by sections 600a to 600d of this title, to a per diem of $3.00 for ex- 
penses of subsistence for each day of actual attendance and for each day 
necessarily occupied in traveling to attend court and return home. (Apr. 26, 
1926, c. 183, Sec. 3, 44 Stat. 324; May 17, 1932, c. 190, 47 Stat. 158).” 

The situation is especially acute at this time as a result of deportation pro- 
ceedings in the case of Harry Bridges, who is being accorded a hearing at 
Angel Island, California, under a warrant of arrest issued by the Secretary of 
Labor, as a number of witnesses have been subpoenaed from Seattle, Washing- 
ton, and other distant points. Many of these witnesses are practically indigent 
and will be required to stand a financial loss if the payment of subsistence 
money is withheld. 

In view of the doubt which exists as to whether the appropriation “General 
Expenses, Immigration and Naturalization Service” is available for the pay- 
ment of a per diem of $3.00 for expenses of subsistence of witnesses sub- 
poenaed on behalf of the United States, as above set forth, your decision in the 
matter is respectfully requested. 


The term “fees” as applied to witnesses is often used broadly to 
cover all commuted amounts payable to witnesses whether in the 
form of per diem for attendance or an authorized per diem for ex- 
penses of subsistence. See, for example, the appropriation in the 
Department of Justice Appropriation Act for 1940 approved June 
29, 1939, Public No. 156, 53 Stat. 896, entitled “Fees of jurors and wit- 
nesses” under which specific provision is made for mileage and per 
diems of witnesses and for per diems in lieu of subsistence. It is 
noted, also, that the act of April 24, 1926, 44 Stat. 323, is entitled “An 
act fixing the fees of jurors and witnesses in the United States courts 
* * *” whereas in the body of said act the allowances are re- 
ferred to as “per diem for each day of actual attendance” and per 
diem “for expenses of subsistence.” Whether the term “fees” as used 
in the appropriation for general expenses of the Immigration and 
Naturalization Service, was intended to be so broadly used is not free 
from doubt but in view of the generally accepted use of that word 
as applied to witnesses and the provision in the apropriation for “all 
other expenses necessary to enforce said laws,” the appropriation may 
be considered available for per diems in lieu of subsistence to witnesses 
subpoenaed from a distance to attend hearings before the Immigra- 
tion Authorities. 
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(B-4028) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—LOANS— 
FORGERIES—VETERAN’S LIABILITY 


Where the circumstances surrounding the loss occasioned the Government in 
connection with the erroneous mailjng and delivery of a check issued under 
an adjusted service certificate are such that the comparatively short delay 
on the part of the veteran in notifying the Government as to his change of 
address in connection with the issuance of the certificate was in no legal 
sense a cause of the payment of the check to the impostor some months 
later but simply one of a series of antecedent events without which the 
loss may not have happened, and the veteran was in nowise involved in 
the issuance or negotiation of the check and did not participate in the 
proceeds, the amount of the check may be removed as a charge against the 
veteran’s adjusted compensation account and payment made of the balance 
due. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, July 
20, 1939: 


Consideration has been given your letter dated April 24, 1939, as 
follows: 


Pursuant to certification of adjusted service credit by the War Department, 
Adjusted Service Certificate No. 3735884, effective March 1, 1931, in the amount 
of $548.00, was issued in favor of William Henry Oliver, A-—4447655, and mailed 
to him at 290 Union Avenue, New Rochelle, New York, the address shown on 
his Application for Adjusted Compensation (WWC Form No. 1). On Novem- 
ber 8, 1931, the veteran directed a communication to the Adjutant General's 
Office, War Department, which was referred to the Veterans’ Administration 
for reply, stating that he had moved to 128 West 126th Street, New York, New 
York. In reply to a letter dated December 7, 1931, from this Administration, 
informing him that his certificate had been mailed on October 10, 1931, to the 
New Rochelle address, the veteran advised that he had never received the 
certificate. The postmaster at New Rochelle, New York, was unable to state 
what disposition had been made of the certificate but advised that Wm. F. 
Oliver of 290 Union Avenue had filed a forwarding address on December 10, 
1931, to 128 West 126th Street, New York, New York. The postmaster at New 
York, New York, reported on January 25, 1932, that there was no record of 
the certificate being held in the New York post office. 

In compliance with the request of this Administration the veteran executed 
an affidavit (Form 6920) on January 25, 1932, alleging the nonreceipt of the 
certificate. Accordingly, duplicate Certificate No. 3829216 was issued on Feb- 
ruary 15, 1932, without the requirement of a bond of indemnity. The duplicate 
certificate was pledged August 16, 1932, with the New York, New York Field 
Station of the Veterans’ Administration as security for a loan in the amount 
of $274.00, the covering check No. 466413 being mailed to the veteran at 26 
West 127th Street, New York, New York, the address shown on the note filed 
in application for the loan. 

On August 20, 1932, the original certificate was hypothecated with the New 
York, New York, Field Station for a loan in the amount of $274.00. Check No. 
467077 issued to cover the loan was mailed to the address given on the note, 
namely, 290 Union Avenue, New Rochelle, New York 

When it was discovered in April 1936 that both the original and duplicate 
certificates had been hypothecated, no action was taken by the New York Field 
Station on the veteran’s application (Form 1701) which he executed on May 
13, 1936, for settlement of the duplicate certificate. The Division of Disburse- 
ment, Treasury Department, was requested on August 22, 1936, to give con- 
sideration to the matter of reclamation on the check covering the fraudulent 
loan, and on August 26, 1986, the case was referred to the Secret Service 
Division of the Treasury Department for investigation and report. 

A Secret Service report dated October 1, 1936, disclosed that the check 
covering the loan granted on the original certificate was deposited in the 
National City Bank, New Rochelle, New York, endorsed in the names of Wil- 
liam Henry Oliver and John J. Johnson. It was found that on August 22, 1932, 
a savings account had been opened in the name of William Henry Oliver, his 
identifying witness being John J. Johnson, and that all the money in the 
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account had been withdrawn by August 25, 1932. The report further dis- 
closed that the National City Bank was taken over by the First National Bank 
of New Rochelle after the former bank closed in March 1933. When inter- 
viewed by the Secret Service agent, the veteran stated that he had never 
received check No. 467077 nor had any idea who had negotiated it. The 
Secret Service agent reported that he obtained specimens of the veteran’s 
handwriting but that his handwriting did not resemble the endorsement on 
the check. . 

A Secret Service report dated September 14, 1937, received in the Veterans’ 
Administration May 20, 1938, stated that on September 11, 1937, one John 
J. Johnson and one Ressley Whitley were taken into custody for the fraudu- 
lent negotiation of check No. 467077. The report is in pertinent part as follows: 

“Proceeded to New Rochelle, N. Y., with Agent Lieberman, and questioned 
Whitley and Johnson, both of whom admitted negotiating the subject check 
by Johnson who stated that he believed that Whitley was the real payee. 
Whitley denied this stating that Johnson had known him for years and advised 
him as to the method of negotiating the check; had taken him to the Veterans’ 
Administration, White Plains, N. Y., to put the check through and also stated 
that Johnson split the proceeds with him. 

“Both of these men were taken to the office of Ass’t. U. S. Attorney Mahoney, 
Southern District of New York, New York City, who stated that no prosecution 
would ensue as the statute of limitations had elapsed; also the state statute 
of limitations. Both of the men promised to make restitution to the banks 
but since they are on relief it is doubtful that any payment will be forth- 
coming.” 

The fingerprints of the impostor, John J. Johnson, taken at the time he was 
arrested for the fraudulent negotiation of check No. 467077, were found to be 
identical with the fingerprints of the World War veteran, John J. Johnson, 
A-4336383, who was issued an adjusted service certificate in the amount of 
$1,452.00. John J. Johnson, A—4336383, however, has received the full face 
value of his own certificate by obtaining a loan and final settlement thereon. 
The Treasury Department reports that the adjusted service bonds and check 
comprising the settlement have been paid. The fingerprints of the impostor, 
Ressley Whitley (F. B. L. 973671), have not been identified as those of any 
veteran who served in the Army, Navy, or Coast Guard. 

As the Secret Service reports did not disclose how the impostors came into 
possession of the original certificate and consequently whether the veteran 
was in any way responsible for the fraudulent hypothecation, the case was 
resubmitted to the Secret Service Division to clarify these points. A supple- 
mental report dated February 23, 1939, has been received which is in pertinent 
part as follows: 

“In accordance with the request of the Veterans’ Administration, the per- 
sons involved were again interviewed, and Ressley Whitley stated that at the 
time of the mailing of the original Adjusted Service Certificate No. 3735884, 
on October 10th, 1931, he resided at 290 Union Avenue, New Rochelle, N. Y., 
that there were no letter boxes for the delivery of mail in the hallway, and 
that the letter carrier would leave all mail on a rack; that the payee, William 
Henry Oliver, had moved from that address a few weeks before, and that 
when the original Adjusted Service Certificate arrived, he, Whitley, took same 
and held it; that a few months later, not having seen Oliver, he mentioned 
to John J. Johnson of 109 Winthrop Avenue, New Rochelle, N. Y., that he was 
holding Oliver’s certificate, and that Johnson thereupon stated that he would 
show Whitley how to cash same, provided he, Whitley, would divide the pro- 
ceeds with him; that he and Johnson later called at the White Plains Office of 
the Veterans’ Administration, where Johnson introduced Whitley as the true 
holder of the certificate and Whitley signed the name William Henry Oliver 
to same; that in August 1982 Whitley in the same manner obtained from the 
mail the original check in the amount of $274 bearing No. 467077, which had 
been delivered to 290 Union Avenue, New Rochelle, N. Y. Whitley stated that 
he received the check from the mail carrier, to whom he had represented 
that he was the addressee; that he cashed same with the cooperation of John- 
son, to whom he gave half of the proceeds; that William Henry Oliver did 
not know of this theft, had no part in the negotiations and received none of 
the proceeds and has not been seen by Whitley or Johnson since he moved 
from 290 Union Avenue, New Rochelle, N. Y., the latter part of September, 1931.” 

The Claims Division of the General Accounting Office (Reference Symbol Misc: 
F-0613914-MEW) advised the Veterans Administration on August 7, 1937, that 
the Treasurer of the United States had been authorized to make reclamation of 
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the amount of check No. 467077. In a communication dated October 6, 1988, the 
Treasury Department advised that the amount of $123.30 had been reclaimed on 
the check in question from the National City Bank, New Rochelle, New York, 
leaving a balance of $150.70 unreclaimed. Information was received from the 
Treasury Department by telephone on April 13, 1939, that no further amount had 
been reclaimed. 

It is requested that this Administration be advised whether the charge in- 
curred through the fraudulent negotiation of the original certificate may be 
removed from the adjusted compensation account of William Henry Oliver, 
A-4477655, and settlement made in his favor under the Adjusted Compensation 
Payment Act, 1936, prior to the completion of the reclamation proceedings. 

It appears from the record that the original adjusted service cer- 
tificate applied for by the veteran on March 10, 1931, and issued on 
October 10, 1931, never came into his possession and that he was in 
nowise involved in the issuance or negotiation of the check covering 
the illegal loan thereon in the amount of $274 which was obtained by 
the impostor. Also, it appears that the veteran did not participate 
in the proceeds of said check. Notwithstanding the fact that the 
veteran by letter dated November 8, 1931, advised your Administra- 
tion of the nonreceipt of the certificate and of his change of address 
from 290 Union Avenue, New Rochelle, New York, and filed a for- 
warding address with the postmaster at that place on December 10, 
1931, the check which was issued to the impostor on August 20, 1932, 
was mailed to and delivered at the said New Rochelle address. 

In view of the facts of this case it would seem that the compara- 
tively short delay on the part of the veteran in 1931 in notifying the 
Government as to his change of address was in no legal sense a cause 
of the payment of the check to the impostor in August 1932. It was 
simply one of a series of antecedent events without which the loss 
may not have happened. As between the veteran and the Govern- 
ment the loss was due not to any fault on the veteran’s part but to the 
erroneous mailing and delivery of the check contrary to the informa- 
tion and instructions furnished by the veteran to the Government some 
8 months previously. 

Accordingly, you are advised that the amount of the check paid to 
the impostor may be removed as a charge against the veterans’ ad- 
justed compensation account and settlement may be made with the 
veteran in accordance with the provisions of the Adjusted Compensa- 
tion Act of 1936, for the balance due on his duplicate certificate, in the 
absence of any other objection. 


(B-4274) 
UNITED STATES COMMISSIONERS—FEES—EXTRADITION CASES 


Fees may not be paid a United States Commissioner for “drawing” the complaint, 
certifying a copy, and issuing the warrant upon a complaint filed by an 
Assistant United States Attorney charging an extraditable offense unless 
there be a showing that there was a request specially made by the foreign 
government for such aid. 








80 DECISIONS OF THE COMPTROLLER GENERAL 





Comptroller General Brown to the Attorney General, July 20, 1939: 
Reference is made to letter of your Administrative Assistant dated 
May 23, 1939, file 95-100-179, as follows: 


Your attention is invited to Certificate of Settlement No. 0522255 relative to 
the account of David B. Head, United States Commissioner at Los Angles, 
California. 

Particular attention is directed to item 3 in which all fees in the extradition 
case of one Palacios were disallowed for the reason that the complainant in this 
case was not a representative of the Government of Mexico. In this connection, 
you are advised that article XI of the Treaty with Mexico dated February 22, 
1899, provides: 

“In every case of a demand made by either of the two contracting parties for 
the arrest, detention, or extradition of fugitive criminals, in pursuance of the 
provisions of this convention, the legal officers or fiscal ministry of the country 
where the proceedings of extradition are had shall assist the officers of the gov- 
ernmént demanding the extradition, before the respective judges and magistrates, 
by every legal means within their or its power; and no claim whatever for com- 
pensation for any of the services so rendered shall be made against the govern- 
ment demanding the extradition; provided, however, that any officer or officers 
of the surrendering government so giving assistance, who shall in the usual course 
of their duties be compensated by specific fees for services performed in lieu of 
salary therefor, shall be entitled to receive from the government demanding the 
extradition the customary fees for the acts or services performed by them, in 
the same manner and to the same amount as though such acts or services had 
been performed in ordinary criminal proceedings under the laws of the country 
of which they are officers.” 


It is the view of the Department that an officer of the Government of the 
United States may make a complaint in an extradition case involving the 
Government of Mexico. 


It is therefore requested that you review the action of the Claims Division 
in connection with the disallowances made in the account of David B. Head 
on Certificate of Settlement No. 0522255. 

From the account in question it appears that in the case of Fran- 
cisco Palacios, a warrant of arrest was issued by the commissioner 
based upon a complaint filed by the Assistant United States Attor- 
ney charging Palacios with the crime of embezzlement in violation of 
the laws of Mexico. The warrant so issued was not returned. The 
commissioner’s bill of fees for “drawing” the complaint, certifying 
a copy, and issuing the warrant. was disallowed by this office for 
the reason that the complainant in the case is not a representative of 
the Government of Mexico (par. 1681, Instructions to United States 
Commissioners, which cites 22 Comp. 147 [23 Comp. Dec. 147]). 

It has been held that proceedings before commissioners in ex- 
tradition cases are governed primarily by the Extradition Act (Rev. 
Stat. sec. 5270, 18 U. S. C. 651). Pres. ea rel. Caputo v. Kelly (C. C. 
A. 2d., 1937), 92 F. (2d) 603. Under the statute it appears that 
a commissioner authorized so to act may “upon complaint made 
under oath,” charging an extraditable offense, etc., issue his warrant 
for the apprehension of the fugitive, conduct a hearing as to the 
sufficiency of the evidence presented, and certify his determination 
to the Secretary of State, meanwhile committing the prisoner pend- 
ing further proceedings. The fees payable to the commissioners for 
such services are enumerated in the fee bill, 28 U. S. C. 597. 
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While the “complaint made under oath” may be filed by a United 
States Attorney or his assistant, there must be a showing that there 
was a request specially made by the foreign government for such aid. 
Fernandez v. Phillips (1921), 268 U. S. 311 (also a Mexican case) ; 
Orin v. Shine, 187 U. S. 181, 193; Jn re Ferrelle (C. C. 1886), 28 F. 
878; In re Mineau (C. C. 1891), 45 F. 188. This requirement ap- 
pears to have been recognized in paragraph 118 of the “Instructions 
to United States Attorneys, Marshals, Clerks, and Commissioners” 
(1929), which provides for a complaint to be filed by a United States 
Attorney whenever he “is advised by the Attorney General that in- 
formation has been received, through diplomatic channel, of the com- 
mission of an offense against the laws of a foreign country with 
which an extradition treaty exists, and is instructed to take the steps 
necessary to effect the arrest and detention of the fugitive pending 
the receipt of formal papers upon which demand for extradition will 
be based * * *.” 

Under the statute referred to, therefore, the commissioner has 
jurisdiction to act only when (1) he has been authorized by the court 
to hear such cases, (2) the crime charged is covered by the ap- 
plicable extradition treaty, and (3) there is a complaint filed by 
someone acting at the request of the demanding government. As to 
the first two essentials there is here no question, but as to the third, 
the account contains no averment that the complaint was filed at the 


request of the Government of Mexico, nor does the letter quoted 
above furnish such information. Of course, no fees are payable 
unless the necessary grounds of jurisdiction are affirmatively stated. 

Accordingly, upon the present record, the disallowance was cor- 
rect and must be sustained. 


(A-93326) 


TRANSPORTATION—RATES—DIVISIONS—CARRIERS’ DISAGREEMENTS, 
AND RETROACTIVE DIVISIONAL BASIS EFFECT 


Where there is a divergence of opinion on the part of the interested carriers 
as to which of several division sheets should be for application, or there 
is urged as applicable conflicting bases, the rule of the Government ac- 
counting officers has been that the basis resulting in the lower net charge 
would be applied in determining the proper payment for Government 
transportation, and the publication, subsequent to the time of the involved 
shipment, of a basis indicated as for application retroactively between 
the carriers, may not be given the effect of increasing the charges over 
and above those applicable through the use of published bases previously 
urged as being applicable by the carrier or carriers concerned. 


Assistant Comptroller General Elliott to the Southern Pacific Co., July 
21, 1939: 


There has been considered your request for reconsideration of deci- 
sion of March 14, 1938, which sustained a disallowance, in settlement 
10646414, of $9.71 upon your bill F-982 for the transportation of 
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three passenger automobiles from Springfield, Ohio, to Friant, Calif., 
under bill of lading I-527035, January 18, 1936. In the division of 
the revenue accruing west of Superior, Wis., between the Northern 
Pacific Railway and the Southern Pacific Co., this office applied the 
provisions of Interim Division Basis No. 3. You urge that there 
should have been applied instead the basis prescribed in Southern 
Pacific Co. Division Sheet No. 125, published June 27, 1936. 

In the request for further consideration you state: 

It appears that the point of our argument has been overlooked. We did not 
urge that Division Sheet 125 was applicable, but that the basis of divisions con- 
tained therein, which was agreed to as of Jan. 1, 1936, was applicable, in view 
of the fact that there were no published divisions. 

The Interim Division Basis could not have been applied, as it may only be 
used when no divisions are agreed upon, the publication of agreed divisions not 
being essential. 

For many years it has been the practice of the Accounting Officers of the 
U. 8S. Government to use an arbitrary basis of divisions, when the lines at 
interest refuse to agree upon divisions to cover movements via authorized rate 
routes, not covered by Division Sheets or unpublished agreed bases. 

In this case, we have a rate applying via an authorized rate route, without 
published divisions, but there is no refusal of lines involved to agree upon divi- 
sions. The divisions as carried in Southern Pacific Division Sheet 125 were 
agreed to as of Jan. 1, 1936, which fact is attested by the publication itself. 

Interim Division Basis No. 3, being captioned “Basis for Interim 
Divisions Pending Final Division Determination on all Traffic From 
and to All Points in the United States for Which No Agreed Divi- 
sions Have Been Provided,” provides in item 40: 

The interim division basis applies currently effective with June, 1934, interline 


accounts and thereafter until permanent divisions are agreed upon, on traffic for 
which no agreed divisional bases, temporary or otherwise, are in effect. 


Southern Pacific Co. Division Sheet No. 125 captioned as “Contain- 
ing Bases for Dividing Joint Through Rates * * * Between 
Points on Lines of Southern Pacific Co. (Pacific Lines) and Connec- 
tions in California and Oregon and Trans-Continental Points on Lines 
of Great Northern Railway Co., Northern Pacific Railway Co., and 
Connections,” showed date of issue as June 27, 1936, and bore the 
statement: “Effective With January 1936 Accounts.” Said division 
sheet is shown as canceling all conflicting division sheets. The issu- 
ance, however, in June 1936 of a division basis indicated as having 
retroeffective application to January 1936 does not establish the exist- 
ence in January 1936 of any such agreed basis, even if this circum- 
stance were otherwise for consideration. 

The record shows that prior to the issuance of Division Sheet No. 
125, there had been issued in January 1925 Southern Pacific Co. Divi- 
sion Sheet No. 101-E publishing “Bases for Divisions Between Points 
on Lines of Southern Pacific Co. in California and Oregon,” named 
therein, on the one hand, and points on the Great Northern Railway 
east of Minot, N. Dak., and points on the Northern Pacific Railway 
Co. east of Bismarck, N. Dak., to and including in both instances St. 
Paul and Duluth, Minn., and Superior, Wis., on the other hand. 
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Thereafter Southern Pacific Co. Division Sheet No. 101-F was 
issued July 12, 1934, publishing bases of divisions between points on 
lines of the Southern Pacific Co. “and Connections” in California and 
Oregon and “Trans-Continental Points” on lines of the Great North- 
ern Railway Co. and Northern Pacific Railway Co. “and Connections.” 
Said division sheet purported to cancel Division Sheet 101—E to the 
extent (see Supplement No. 1 issued July 31, 1934) that Division 
Sheet 101-F “applies and conflicts therewith.” It developed, however, 
that the application of Division Sheet 101—F was not acceptable to the 
Northern Pacific Railway or the Great Northern Railway and the 
freight traffic managers for said carriers, in a joint letter dated July 
6, 1935, addressed “To All Freight Traffic Officers in Charge of Dis- 
tribution of Division Sheets,” stated with reference to said division 
sheet : 

Owing to the fact that the undersigned lines have not agreed to apply the 
basis of divisions shown in above described division sheet until certain other 
unsettled matters have been satisfactorily disposed of, we are hereby serving 
notice on our various connections that Southern Pacific Division Sheet No. 101-F 
has not been approved by our iines and same should not be used in the alloca- 
tion of freight revenue. Until you are further advised in the matter, interline 
settlements should be made in conformity with Southern Pacific Division Sheet 
No. 101—E and effective supplements thereto and in the event that this issue 
does not provide for subdivision of revenue in connection with the thru 
rates now in effect, the “interim” basis of division as outlined in Mr. R. H. 
Aishton’s, Chairman of Executive Committee, letter of May 24, 1934, to Mr, 
E. R. Woodson, Chairman of Joint Committee of Traffic and Accounting Officers, 
should be applied. 

Again in letter dated September 10, 1935, file No. X, addressed to 
this office, the general freight agent, Northern Pacific Railway, stated 
with reference to the suggested possible application of Division 
Sheet 101-F: 

* * * As far as this company is concerned we must insist upon settlements 
being made in conformity with the basis of divisions outlined in our joint cir- 
cular letter dated July 6, File X-29575-1. In other words, in cases where 
Southern Pacific Division Sheet 101-E does not provide a specific basis of 
divisions to cover, it will be necessary to invoke provisions of the interim 
division basis. 

Thus the record clearly establishes that at least as late as Sep- 
tember 1935 there was a positive declaration of a lack of agreement 
on the part of the Northern Pacific Railway to the application, with 
respect to traffic between points on the Southern Pacific in California 
and Oregon and points east of Minot, N. Dak., on the Northern 
Pacific Railway and connections, of any basis other than those shown 
in Southern Pacific Division Sheet 101-E or, in the absence of a basis 
therein, as provided in the interim basis. Subsequent thereto the 
record does not show any declaration of agreement, such as that 
shown in Southern Pacific Division Sheet No. 125, prior to the date 
of issuance of said division sheet June 27, 1936. 

The accounting officers of the Government have consistently held 
that while the question of the division of revenue between participat- 
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ing carriers may be without effect upon the amount of commercial 
charges and consequently of no interest or concern to commercial 
shippers, the situation is different with respect to shipments of Gov- 
ernment property for the reason that the amount of the deduction 
for land grant—and therefore the amount of the net charge payable 
by the Government—are matters that are directly affected by the 
basis upon which the gross revenue is divided between land-grant 
and nonland-grant participating carriers. 

Accordingly, it has been said that the Government having made 
shipments in reliance upon divisions of revenue in accordance with 
published divisions has an interest in the matter of said divisions 
which may not be adversely affected by any agreement between said 
carriers to apply retroactively a different basis. Thus the Comp- 
troller of the Treasury in a letter dated April 22, 1914, to the Secre- 
tary of War in Appeal No. 23441 stated: 


The service under consideration was rendered August 26, 1912, and the rate 
therefor was named in tariff 3 J effective August 19, 1912. 

No question is raised in connection with the rate applicable for the ship- 
ment but merely in the divisions thereof which would not concern the ordinary 
shipper; but on account of land-grant deductions to which the Government 
is entitled on the proportion accruing east of El Paso, Tex., the net rate payable 
by the Government is affected by any change in the said proportion. 

The Division Sheet No. 209-C referred to was published January 2, 1913, 
and purports to be effective from January 2, 1911. The said division sheet 
becomes effective from the date of its publication and may by agreement among 
the roads interested affect any adjustments between themselves for transactions 
prior to said date. But such an agreement cannot be effective against third 
parties as to transactions occurring prior to its publication, and cannot be 
operative to increase the cost of transportation to the United States for services 
already rendered. 


See also in this connection 15 Comp. Gen. 568, involving a somewhat 
similar situation. 

In the instant case the record shows that at the time of this ship- 
ment there were in existence three published division bases, namely, 
Southern Pacific 101-E, Southern Pacific 101-F, and Interim Divi- 
sion Basis No. 3, the first two naming divisions between the South- 
ern Pacific and the Northern Pacific over Portland, Oreg., and the 
third providing a basis of divisions where no agreed divisions have 
been provided. For some time prior to the shipment here concerned, 
and continuing at least until September 1935, there was no unanimity 
of opinion on the part of said carriers as to which of said division 
sheets should be for application, but, on the contrary, there was a 
divergence of opinion between them in this respect, or a situation in 
which there were urged as applicable conflicting bases. In such 
situations the rule of the accounting officers has been that the basis 
resulting in the lower net charge would be applied in determining 
the proper payment for Government transportation. That rule was 
followed in the instant matter in conformity with the prior insist- 
ence of one of the carriers concerned that the interim division basis 
was for application. 
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If, prior to the date of the shipment here concerned, there was 
adopted by the carriers a different and agreed basis, no publication 
thereof prior to the date of this shipment has been found, and the 
publication, in June 1936, of a basis indicated as for application 
between the carriers “Effective With January 1936 Accounts” may not 
be given the effect of increasing the charges to the United States over 
and above those applicable through the use of published bases previ- 
ously urged by the carrier or carriers concerned as for application. 


Accordingly, upon further consideration the action heretofore taken 
is affirmed. 


(B-4634) 


MEDICAL TREATMENT—PUBLIC—ARMY RESERVE OFFICER— 
INDEFINITE TREATMENT OF CHRONIC, INCURABLE DISEASE 


Army Reserve officer who was hospitalized for disease incurred while on active 
duty with Civilian Conservation Corps and who has obtained maximum bene- 
fits of hospitalization and treatment, insofar as removal of the disability 
is concerned, is not entitled, after relief from such duty, to further medi- 
cines and treatment at public expense where his disease is chronic and in- 
curable, the act of June 15, 1936, 49 Stat. 1507, authorizing treatment “until 
the disability resulting from such * * * disease cannot be materially 
improved,” contemplating restoration to fitness for further active duty, and 
not indefinite treatment, after expiration of active duty, beyond the date 
when it is determined further treatment will not result in a removal of 
the disability. 


Assistant Comptroller General Elliott to the Secretary of War, July 21, 1939: 
There has been received your letter of June 26, 1939, as follows: 


Request has been presented by 1st Lieutenant Robert E. Patnaude, Cav-Res., 
as to the procedure for obtaining medicines and periodical check-up on account 
of diabetes mellitus contracted while on active duty with the Civilian Conserva- 
tion Corps. 

Records of the Department show that Lieutenant Patnaude was on active 
duty with the Civilian Conservation Corps from Oct. 15, 1933, until March 14, 
1939; that he became ill in September 1938, his disability was diagnosed as 
diabetes, and he was hospitalized in St. Andrew’s Hospital, Bottineau, North 
Dakota, Sept. 22nd, being transferred therefrom early in October to the Army 
Hospital, Fort Lincoln, North Dakota, whence he was transferred November 
24th to Army and Navy General Hospital, Hot Springs National Park, Arkansas. 
On or about January 15, 1939, he was released from the hospital and was placed 
on terminal leave which expired March 14, 1939, the date of termination of his 
active duty status. 

Act of June 15, 1936 (49 Stat 1507), provides in pertinent part as follows: 

alll members of the Officers’ Reserve Corps * * * who * * * 
contract disease in line of duty while on active duty under proper orders in 
time of peace * * * shall, under such regulations as the President may 
prescribe, be entitled, at Government expense, to such hospitalization, rehos- 
pitalization, medical, and surgical care, in hospital and at their homes, as is 
necessary for the appropriate treatment of such * * * disease, until the 
disability resulting from such * * * disease cannot be materially improved 
by further hospitalization or treatment, * * *.” 

Under the terms of the statute quoted, Lieutenant Patnaude is entitled to 
treatment at public expense until the disability resulting from the disease can- 
not be materially improved by further hospitalization or treatment. 

The Surgeon General states that this officer has received hospitalization and 
treatment to the extent of present maximum benefit; that his disease is chronic 
and of such a nature that it cannot be cured, but that it can be kept under 
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control by dietary and insulin regimen; and that the officer will in all proba- 
bility need daily medication, and periodic check-up for the rest of his life. 

The circumstances in this case, as outlined in the preceding paragraph, are 
without precedent, so far as is known to the Department, and the question 
arises whether in view of these circumstances Lieut. Patnaude is entitled under 
the law applicable to further treatment and medicines at public expense. 

In the event Lieutenant Patnaude is entitled to further treatment and medi- 
cines at public expense, the additional question arises whether the cost thereof 
is properly chargeable to Civilian Conservation Corps funds or to funds for the 
Organized Reserves. Lieutenant Patnaude’s salary and the expenses for his 
treatment so far rendered were chargeable to Civilian Conservation Corps funds 
as he was on Civilian Conservation Corps duty (see pars. 101 and 112d, CCC 
Regulations, War Department, issue of December 1, 1937). On the other hand, 
the salaries of Reserve officers on duty with the Regular Army and accounts 
for their treatment are chargeable to funds for the Organized Reserves. As 
indicated above, the disability, because of which this further treatment is re- 
quested by Lieutenant Patnaude, was incurred while on duty with the Civilian 
Conservation Corps (not with the Regular Army); but the Civilian Conserva- 
tion Corps was created as one of the emergency projects, and though it was 
separately established for a period of three years from July 1, 1987 (Pub. No. 
163, 75th Cong. H. R. #6551), its continued existence after June 30, 1940 (with 
continued appropriation of funds in connection therewith) is not known at this 
jate. 

In view of the unprecedented circumstances in this case, as above outlined, 
your decision is requested on the following points: 

(1) Whether under the law Lieutenant Patnaude is entitled to further treat- 
ment and medicines at public expense. 

(2) In the event the answer to the foregoing question is in the affirmative, 
decision is requested as to the funds to be charged with the expense incident 
to his treatment, i.e., those for the Civilian Conservation Corps or those for 
the Organized Reserves. 


The provision contained in the act of June 15, 1936, 49 Stat. 1507, 


quoted in your letter, authorizing treatment of members of the Offi- 
cers’ Reserve Corps at Government expense for disease contracted in 
line of duty in time of peace “until the disability resulting from 
such * * * disease cannot be materially improved” evidently has 
for its purpose the furnishing of treatment with a view to restoration 
to fitness for further active duty. There appears nothing in the act 
to indicate that said provision contemplates indefinite treatment at 
public expense of chronic diseases or treatment in any case, after ex- 
piration of the tour of active duty, beyond the date on which it is 
determined that further treatment will not result in a removal of the 
disability—a restoration to fitness for active duty. Had such a pur- 
pose been intended, language more definite than that used in the act 
undoubtedly would have been employed in drafting the pertinent 
provision. 

Under the facts and circumstances recited in your letter the obliga- 
tion and liability of the Government to furnish medical treatment 
under the provisions of the act of June 15, 1936, ceased on March 14, 
1939, the date of termination of the tour of active duty, maximum 
benefits of hospitalization and treatment, insofar as removal of the 
cause of disability is concerned, having been attained prior thereto. 
Your first question is answered accordingly and no answer to the 
second question is necessary. 





DECISIONS OF THE COMPTROLLER GENERAL 87 


(B-4680) 


INSURANCE—LIFE—AVIATION CADETS OF NAVAL RESERVE AND 


MARINE CORPS RESERVE—PREMIUM LIABILITY FOR MONTH WHEN 
COMMISSIONED 


Where, pursuant to section 5 of the act of April 15, 1935, 49 Stat. 157, the 
Government has paid the monthly premium on Government life insurance 
of an aviation cadet of the Naval Reserve or Marine Corps Reserve, for 
the month during which he is commissioned, the charge against Gov- 
ernment funds for the full month may be allowed to stand and only the 


succeeding premiums falling due are required to be deducted from the 
Officer’s pay. 


Assistant Comptroller General Elliott to the Secretary of the Navy, July 21, 
1939: 


There has been received your letter of June 30, 1939, as follows: 


Section 5 of the act approved April 15, 1935 (49 Stat. 157; 34 U. S. Code, Sup. 
IV, sec. 846), which act created the grade of aviation cadet in the Naval Re- 
serve and Marine Corps Reserve, provides: 

“Seo. 5. During their period of active duty aviation cadets will be issued Gov- 
ernment life insurance in the amount of $10,000, the premiums on which shall 
be paid out of current appropriations as provided in section 7. Upon discharge 
or upon completion of active duty, aviation cadets will have the option of con- 
tinuing such policies at their own expense.” 

Section 7 of the Naval Aviation Reserve Act of 19389, approved June 13, 1939 
(Public, No. 129, 76th Congress, Ist session), provides: 

“Sec. 7. Government life insurance issued in accordance with section 5 of the 
act of April 15, 1985 (34 U. S. C. 846), shall continue when an aviation cadet 
is commissioned pursuant to this act; the premiums thereon shall be deducted 
from the pay of the officers concerned and paid by the Secretary of the Navy to 
the Administrator of Veterans’ Affairs. When released from active duty or dis- 
charged they shall have the option of continuing such insurance at their own 
expense.” 

Between July 1 and August 15, 1939, approximately 774 aviation cadets will 
be commissioned and take the oath of office, on which date of commission insur- 
ance under section 7 of the Naval Aviation Reserve Act of 1939, supra, will 
become effective. 

On the dates of acceptance and execution of oath of office the insurance 
premiums will have been paid for the current month, as required by the terms 
of section 5 of the act of April 15, 1935, supra. Under Veterans’ Administration 
practice insurance is effective on the first day of the month in which application 
for insurance is made. This practice cannot be followed in the case of aviation 
cadets for the reason that the insurance becomes effective on the date the 
aviation cadet enters upon active duty. 

In other words, should the date of entry upon active duty in the case of an 
aviation cadet be June 24, the insurance premium is paid from that date to 
July 28. In practically all such cases this will result in an overlapping of 
insurance premiums paid by the Government into the period the aviation cadet 
is commissioned and is required by law (Sec. 7, Naval Aviation Reserve Act of 
1939) to bear the cost of the premium. 

In this connection attention is invited to the fact that the aviation cadets 
commissioned under section 7 of the Naval Aviation Reserve Act of 1939 are 
now attached to 72 ships and stations on the East and West Coasts of the 
United States, the Panama Canal, Hawaii, and Alaska. 

Your early decision is requested as to whether the overlapping of Govern- 
ment paid insurance due to staggered insurance months, as hereinbefore stated, 
may be allowed to stand as a charge against Government funds, or should the 
account of each Reserve officer concerned be checked for the fractional part of 
the insurance month in which he accepts his commission. 


Section 5 of the act of April 15, 1935, 49 Stat. 157, provides that 
aviation cadets will be issued Government life insurance in the 
amount of $10,000, the premiums to be paid out of current appro- 

246222™—49——-8 





88 DECISIONS OF THE COMPTROLLER GENERAL 


priations. Section 7 of the Naval Aviation Reserve Act of 1939, ap- 
proved June 13, 1939, 53 Stat. 820, provides that the Government 
life insurance authorized in section 5 of the act of April 15, 1935, 
shall be continued when the cadet is commissioned and that the 
premiums shall be deducted from the pay of the officer concerned. 

Section 5 of the act of April 15, 1935, provides that the Govern- 
ment shall pay the insurance premiums during the period of the 
cadet’s active duty and that upon completion of active duty the cadet 
may continue the policy at his own expense. No provision is made 
for a return of any part of a monthly premium paid when the cadet 
is discharged from active duty, and no such adjustment is contem- 
plated. If the cadet desires to continue the policy after release from 
active duty he must pay only the premiums as they fall due after his 
release from active duty. In view of the provisions of section 5 of 
the act of April 15, 1935, in its practical application to the option 
given the cadet to continue the insurance policy after release from 
active duty, it is obvious that the provision of section 7 of the act of 
June 13, 1939, contemplates that only premiums falling due after the 
commission becomes effective shall be deducted from the officer’s pay. 
Accordingly, you are advised that the last premium paid on the 
cadet’s insurance policy running at the time he is commissioned may 
be allowed to stand as a charge against the Government and only the 
succeeding premiums falling due are required to be deducted from the 
officer’s pay. 


(B-4703) 


SET-OFF — RETIREMENT DEDUCTIONS — EMBEZZLEMENTS — 
EMPLOYEE’S UNSUPPORTED DENIAL OF RESPONSIBILITY 


Where the administrative office has reported the facts in connection with 
depredations on the mails together with a finding that a former postal 
employee is responsible for the loss sustained by the Government, a prima 
facie case is established which may not be overcome by the former 
employee’s mere categorical denial with no evidence in support thereof, 
and the amount found due the United States may be set off against an 
amount otherwise due the former employee from the retirement fund. 


Comptroller General Brown to the President, United States Civil Service 
Commission, July 21, 1939: 


I have your letter of June 26, 1939 (RET: ABR: DMM CSR— 
435005), as follows: 


This office is in receipt of an application for refund of retirement deductions 
under the act of May 29, 1930, in the case of Andrew Dahlberg, a former clerk 
in ro post office, New Britain, Connecticut, on which the total amount due is 
$1,595.06. 

A letter has been received from the Chief Inspector, Post Office Department, 
in regard to a claim against Mr. Dahlberg in the amount of $85.00, for depre- 
dations on the mails, which amount that office would like to have deducted 
from the amount due him as refund. Mr. Dahlberg has been fully advised of 
the claim filed against him, and under date of June 7, 1939, objected to the 
proposed set-off of $85.00 as settlement of his indebtedness to the Government. 
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All correspondence pertaining to this claim is forwarded herewith for 
verification and issuance of appropriate instructions. 

It will be appreciated if you will return the inclosed correspondence with 
your reply, which this office would like to have in duplicate. 


In letter to you dated May 31, 1939 (133008—D LH:IJA), the 
Postmaster General reported as follows: 


Reference is made to the letter of this office dated April 7, 1939, requesting 
that the retirement deductions of Andrew Dahlberg, former clerk, New Britain, 
Conn., be withheld until further advised. It is understood that Dahlberg has 
$1,102.12, without interest, to his credit in the Retirement Fund. 

Dahlberg was arrested on April 6, 1939, for the theft of a test letter and on 
April 17, 1939, on a plea of guilty, was sentenced to serve four months in the 
New Haven County jail, New Haven, Conn., and placed on probation for a 
period of two years thereafter. 

As the result of Dahlberg’s depredations, the Department has been required 
to pay indemnity on an insured parcel, the particulars of which are as follows: 

Case No. 35740-P; insured No. 63723; Paid by registered mails, September 
16, 1938; Indemnity paid, $85.00. 

Investigation has disclosed that Dahlberg had access to this parcel and 
nothing was developed to indicate the parcel was mistreated by anyone else. 
In view of this and since Dahlberg is a known thief, it is believed that his 
responsibility for this loss has been reasonably established. 

Under the circumstances, it will be appreciated if you will set off $85.00 of 
the amount due Dahlberg from the Retirement Fund and deposit it as Mis- 
cellaneous Postal Receipts, Symbol 47001. The remainder due him may be 
released insofar as this office is concerned. Please advise me of the action 
taken. 


The inspector who investigated the case reported on May 6, 1939, 
as follows: 


3. Attention is called to my report in case No. 35740—-P, dated September 
12, 1938. That case was jacketed on the alleged rifling of insured parcel No. 
63723, mailed May 14, 1938, at Hartford, Connecticut, by H. A. Gerber, 11 
Asylum Street. The parcel was addressed to BE. E. Jones, 440 Main Street, 
New Britain, Connecticut. The investigation of that case discloses that the 
sender is a reputable jeweler and enclosed four items in this insured package. 
The package was mailed personally by Mr. Gerber, and when mailed was 
secured by a red twine used by him in securing packages before mailing. 

4. The addressee of this package is a reputable merchant at New Britain, 
Connecticut. Investigation discloses that this parcel should have arrived at 
New Britain, Connecticut, in time for delivery on the second trip of foot carrier 
Owens on March 15, 1988. The parcel was not delivered until the third trip 
on March 16, delivery being made by Carrier Owens. The wife of the addressee 
immediately protested the appearance of the package, and examination of the 
contents showed that an engagement ring, set with a 14% caret diamond, was 
missing. The original valuation of this diamond ring was $105, but both the 
sender and addressee have agreed to a settlement in the amount of $85. The 
other three items enclosed in this package had a value of $9.50. 

5. There is nothing in my imvestigation of case No. 35740—P, or this case, 
which would indicate dishonesty on the part of Carrier Owens. I am con- 
vineed that he did not rifle this package. 

* “ * a” + * ? 

6. The postmaster at New Britain advises me that the time records of his 
office show that Andrew Dahlberg was on duty on March 15, 1938, from 6: 43 
a. m. to 11:59 a. m., and from 1:49 p. m. to 4:30 p. m. Dahlberg worked in 
the city section from 8:30 a. m. to 9:45 a. m. on that date, and it was during 
this time this insured parcel should have been originally distributed to Owen. 
The time records show that Dahlberg worked on March 16, 1938, from 6: 43 
a. m. to 11:56 a. m. and from 1:47 p. m. to 4:45 p.m. All of this time was 
in the city section until 2:45 p. m. This would have given Dahlberg the 
necessary opportunity to restore this parcel to Carrier Owens for delivery on 
the afternoon trip of March 16, 1938. 
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It thus appears that the administrative office concerned has 
reported the facts and an administrative finding that claimant is 
responsible for the loss sustained by the Government. The claimant 
has denied responsibility but has submitted no evidence in support 
thereof. A mere categorical denial is not sufficient to overcome the 
prima facie case established by the administrative report and finding. 

It is well settled that an amount due the United States from a 
claimant may be set off against an amount otherwise due claimant 
from the retirement fund. See 16 Comp. Gen. 161, and the authori- 
ties therein cited. 

Accordingly, the proper disbursing officer should be instructed to 
draw a check to the order of the Treasurer of the United States for 
$85, to be deposited in the Treasury to the credit of Miscellaneous 
Postal Receipts, symbol 47001. The balance in the retirement fund 
to the credit of Andrew Dahlberg may be paid to him in the absence 
of other objection. 

As requested the correspondence enclosed with your letter is 
returned and an extra copy of this letter is enclosed. 


(B-4764) 
PAY—SUBMARINE DUTY—PENDING SALVAGE OF SUNKEN SUBMARINE 


The act of April 9, 1928, 45 Stat. 412, as amended by the act of January 16, 
1936, 49 Stat. 1091, providing that Navy officers on “duty aboard a sub- 
marine of the Navy” shall receive additional pay “while so serving” limits 
the right to such pay to periods the officer is actually on duty on board a 
submarine, and payment of extra compensation as submarine pay to sur- 
viving officers of the U. S. 8S. Squalus after the date of the sinking of that 
vessel] is unauthorized, notwithstanding the vessel bas not been decommis- 
sioned pending salvage operations. 

While the act of April 9, 1928, 45 Stat. 412, as amended by the act of January 
16, 1936, 49 Stat. 1091, providing that Navy enlisted men “assigned to duty 
aboard a submarine” shall receive additional pay, permits a temporary 
omission of actual service without loss of additional pay where the assign- 
ment to duty continues and the absence does not exceed 30 days, the surviv- 
ing enlisted men of the sunken U. 8S. S. Squalus are not entitled to extra 
compensation as submarine pay after the date of the sinking, notwith- 
standing the vessel has not been decommissioned pending salvage opera- 
tions, it being impossible for them to return to duty within 30 days of the 
sinking of the vessel. 


—_ Comptroller General Elliott to the Secretary of the Navy, July 21, 
1939: 


There has been received your letter of July 1, 1939, as follows: 


There is forwarded herewith for your consideration a letter from the Supply 
Officer of Auxiliaries, Navy Yard, Portsmouth, N. H., dated June 20, 1939, with 
accompanying indorsements and inclosures, requesting your decision on the 
question as to whether he is authorized to credit and pay the survivors 
(officers and enlisted men) of the U. 8S. 8S. Squalus extra compensation as sub- 
marine pay, pending salvage operations, in accordance with the provisions of 
the act of April 9, 1928 (45 Stat. 412), as amended by the act of January 16, 
1936 (49 Stat. 1091; 34 U. S. Code, sup. IV, section 886). 
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Attention is invited to the statement of the Acting Chief of Naval Operations 
in the attached copy of 1st indorsement of June 8, 1939, to the effect that it is 
not desired to decommission the U. 8. S. Squalus until she has been raised and 
title B equipment turned in “or until salvage has been finally abandoned” ; 
and that, accordingly, until such time as the U. 8. 8. Squalus is decommissioned 
it is believed that her officers and crew, unless detached, should remain in 
present duty status. 

Attention in this connection is further invited to the provisions of article 21 
of the Articles for the Government of the Navy (section 1624, Revised Stat- 
utes), which provides, in part, that when the crew of any vessel of the United 
States are separated from their vessel “by means of her wreck, loss, or destruc- 
tion, all the command and authority given to the officers of such vessel shall 
remain in full force until such ship’s company shall be regularly discharged 
from or ordered again into service, or until a court martial or court of inquiry 
shall be held to inquire into the loss of said vessel.” In accordance with this 
requirement it will be seen that the crew of the U. 8. S. Squalus, including both 
officers and enlisted men, continued, after the sinking of that vessel on May 3 
[23], 1939, as a unit assigned to submarine duty aboard that vessel except, of 
course, where orders for detachment from such vessel may have been issued 
in the meantime in any particular case. 


The act of April 9, 1928, 45 Stat. 412, as amended by the act of 
January 16, 1936, 49 Stat. 1091 (34 U. S. C. 886) provides: 

* * * That hereafter all officers of the Navy on duty on board a sub- 
marine of the Navy, including submarines under construction for the Navy 
from the time builders’ trials commence, or on duty at submarine escape train- 
ing tanks, the Navy Deep Sea Diving School, or the Naval Experimental Diving 
Unit, shall, while so serving, receive 25 per centum additional of the pay 
for their rank and service as now provided by law; and an enlisted man of 
the United States Navy assigned to duty aboard a submarine of the Navy, 
including submarines under construction for the Navy from the time builders’ 
trials commence, or to the duty of diving, shall, in lieu of the additional pay 
now authorized, receive pay, under such regulations as may be prescribed by 
the Secretary of the Navy, at the rate of not less than $5 per month and not 
exceeding $30 per month, in addition to the pay and allowances of his rating 
and sefvices '*"'* © 

The language of the amended act, insofar as affects an officer’s right 
to the 25 per centum additional pay for “duty aboard a submarine 
of the Navy” and “while so serving,” is identical with the language in 
the original act of April 9, 1928, which has been construed as not 
authorizing the 25 per centum additional pay while the officer is absent 
from the vessel on leave or by reason of sickness. 7 Comp. Gen. 729; 
8 id. 162. This construction limiting right of officers to additional 
pay for submarine duty to periods the officer is actually on duty on 
board a submarine of the Navy is supported by the language of the 
act and report of the Senate Committee on Naval Affairs on the bill. 
The same limitation has not been applied to enlisted men, their rights 
to the additional pay being based on assignment “to duty aboard 
a submarine.” The term “assigned to duty aboard a submarine” 
permits a temporary omission of actual service without loss of the 
additional pay where the assignment to the duty continues, as when 
men are on leave, sick in hospitals, etc., under conditions entitling 
them to their regular pay when there is a return to duty on the 
submarine and the absence does not exceed 30 days. A-84974, April 
13, 1937. 
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The law makes no provision for extending the right to additional 
pay to officers for any period it is impossible for them to actually 
perform service on board a vessel, as in this case. The rule as to 
temporary omission of duty not to exceed 30 days is not applicable 
to the enlisted men concerned as there cannot be a return to duty on 
the U. S. S. Squalus within 30 days. Article 21 of Articles for the 
Government of the Navy (34 U. S. C. 1200) merely continues the 
military authority of the officers over a crew of a vessel wrecked, lost, 
or destroyed and seems not to be in point in the present matter. 

Accordingly, you are advised that the disbursing officer concerned 
is not authorized to credit and pay the survivors (officers and enlisted 
men) of the U. S. S. Squalus extra compensation as submarine pay 
after date of the sinking of that vessel, May 23, 1939. 


(A-88143) 


FEDERAL HOUSING ADMINISTRATION—INSURANCE OF BRANCH BANK 
LOANS—GOOD CREDIT CLEARANCE REQUIREMENTS 


The holding in decision A-88143, August 21, 1937, that payment might not be 
made to the loaning bank in connection with a defaulted loan insured by the 
Federal Housing Administration under provisions of title I of the National 
Housing Act, where the makers had previously applied for and received 
another loan through the same bank on which a default had occurred, 
because the bank had not exercised the good credit judgment required by the 
administrative regulations, is equally applicable to financial institutions 
operating with a large number of branches each maintaining independent 
credit and loan operations and granted, by the Federal Housing Administra- 
tion, but one contract of insurance covering all branches, the failure of 
the insured institution or difficulty in maintaining complete clearing records 
in all its branches against which loan applications may be checked not 
authorzing Government insuring of poor credit risks, knowledge of which 
is in constructive possession of the institution. 


Comptroller General Brown to the Administrator, Federal Housing Admin- 
istration, July 24, 1939: 


I have your letter of July 7, 1939, as follows: 


Reference is made to your decision A-88143, dated August 21, 1937, in connec- 
tion with the payment of voucher MCP 38748, in favor of the Riggs National 
Bank of Washington, D. C. 

The facts in the above case are that at the time the Riggs National Bank 
acquired the loan to be insured under provisions of title I of the National Hous- 
ing Act, the application indicated that the maker had no other loan insured by 
the Federal Housing Administration. The loan was purchased with reliance 
upon the questions and answers in the Property Owners Credit Statement which 
the bank claimed as its privilege under the provisions of regulations Nos. 10 and 
12, although a search of its files would have revealed that the maker had another 
loan with the Riggs National Bank. 

It was held by your office that the makers had previously applied for and 
received another loan through the Riggs National Bank on which default had 
occurred, that the second loan therefore did not constitute a good credit risk, 
and that the Riggs National Bank in again extending a loan to the maker had 
not exercised the good credit judgment required by regulation No. 10. In this 
case the Riggs National Bank had the information readily accessible on its 
records to check the veracity of the information that the maker had applied for 
an insured loan under the provisions of the National Housing Act. This ruling 
is strictly adhered to in all similar cases. 





DECISIONS OF THE COMPTROLLER GENERAL 93 


In instances where financial institutions operate with a large number of 
branches, such as the Bank of America, with each branch maintaining inde- 
pendent credit and loan operations, it is possible for a borrower by falsifying his 
credit statement, to obtain more than one loan through independent branches of 
the same lending institution without that fact being disclosed. In the case of 
such financial institutions the Federal Housing Administration grants only one 
contract of insurance covering all branches. It is not the policy of the Federal 
Housing Administration to issue contracts of insurance to individual branches of 
the financial institutions. 

As advances of credit are made the reports of loans are forwarded by the 
individual branches to the Federal Housing Administration for record of insured 
amount in accordance with the regulations. When losses occur the papers are 
prepared and forwarded by the individual branches to the home office of the 
financial institution, where the applications for insured loss are prepared and 
forwarded to the Federal Housing Administration in Washington, D. C. It will 
be observed that the individual branches operate independent loan agencies, but 
the Federal Housing Administration issues only one contract of insurance for 
the branches as a whole, and losses are charged against the general reserve of 
the financial institution. 

It may well be urged that, strictly speaking, the knowledge of one branch is 
the knowledge of the bank as a whole, i.e., all branches. Some of the banks 
operating branches, however, assert it would be impractical for one branch to 
keep all branches informed of its transactions. Therefore, information is 
requested in instances where individual branches operate independent credit 
operations under the general contract of insurance of the home office as to 
whether such transactions are governed by your decision A-88143, August 2], 
1937, or whether each branch may rely upon the provisions of regulations Nos. 10 
and 12, so that such transactions will be insured, without reliance upon the 
provisions of section 2 (e) of the National Housing Act, as amended, even though 
the borrower has obtained and defaulted on a previous loan through an entirely 
separate branch of the same financial institution. 


Notwithstanding that the branches of a single financial institution 
may operate independently as lending agencies, since only one con- 
tract of insurance is made with the parent company, the information 
available to one of the branches must be considered as constructively 
available to all branches as well as the home office, regardless of 
whether all applications for loans at the respective branches be 
cleared over a common credit file or record. The failure to maintain 
such clearing records by the insured institution may not be accepted 
as shifting the responsibility to safeguard the interests of the institu- 
tion to the Federal Government by reason of the insurance contract, 
and such contract may not be construed as insuring the institution 
against poor credit risks, knowledge of which is in possession of the 
institution at the time the loan is made. Accordingly, it must be held 
that the decision of August 21, 1937, A-88143, is for application to the 
situation described in your submission. 


(B-4412) 


SOCIAL SECURITY—OLD AGE AND OTHER BENEFITS—DISCONTINU- 
ANCE OF PAYMENTS AND PROOF OF CLAIMS—OBTAINING OF 
PROOF OF DEATH AT GOVERNMENT EXPENSE 


The entering into contracts by the Social Security Board, without advertising, 
with State registrars in their individual capacity, to furnish information as 
to the death of beneficiaries of the Board, would not appear objectionable 
if limited in scope to the obtaining of such information for the sole purpose 
of discontinuing payments of old-age pension or other benefits, but such con- 
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tracts may not cover claims in which the applicant is required by law to 
furnish proof of death at his own expense for a proper adjudication of his 
claim against the Government. 


—- General Brown to the Chairman, Social Security Board, July 24, 
1939: 


There has been received your letter of:June 13, 1939, as follows: 


Section 202 (a) of the Social Security Act provides: 


“Every qualified individual (as defined in section 210) shall be entitled to 
receive, with respect to the period beginning on the date he attains the age of 
sixty-five, or on January 1, 1942, whichever is the later, and ending on the 
date of his death, an old-age benefit (payable as nearly as practicable in equal 
monthly installments) * * *” 

An amendment to the act, now pending before Congress, and which seems 
likely to be approved, will necessitate the commencement of monthly benefits 
on January 1, 1940. In order that the Social Security Board may perform 
expeditiously its duty of making findings of fact and certifications in cases 
where claims are filed under section 202, it has become necessary that the 
Board devise means for obtaining more promptly the best evidence of the 
wage earner’s death. 

Under article 308 of the Social Security Board Regulations No. 2, as amended, 
the applicant is required to furnish proof of death. Experience has shown, 
however, that in making this proof the average wage earner requires consider- 
able assistance from the Bureau of Old-Age Insurance. This assistance is 
given through correspondence with the applicant from Washington and the 
field offices and through personal visits by representatives of the Board in the 
field. Nor has the utilization of certified copies of death certificates solved 
the problem, since these certificates as a rule can be obtained only from the 
State registrar of vital statistics or from local registrars in the larger cities. 

As the present system has resulted in too much delay in making certification 
and in considerable extra expense to the Board, a plan has been devised for 
utilizing the existing machinery of death registration in order to obtain a 
short form certificate of death (herein called “Proof of Death Form”) cover- 
ing each deceased wage earner having a Social Security account number, 
which certificate would be completed by the local registrar at the time the 
burial permit is issued and would then be mailed direct by the local registrar 
to the Bureau of Old-Age Insurance. 

In order to put this plan into operation it will be necessary for the Social 
Security Board to make a contract with each State registrar, in his individual 
capacity, to furnish the Board, through the facilities of the offices of the several 
local registrars under his jurisdiction, with a completed proof of death form 
for every wage earner having a Social Security account number who dies 
in his State. 

Since the information to be obtained from the completed proof of death 
forms is peculiarly within the knowledge of the local registrars, since the vital 
statistics records of each locality are not as readily accessible to any one 
individual as they are to the several State registrars, it would be impossible 
to obtain the desired information from any other source than through contracts 
with such State registrars. 

It would appear, therefore, that the general provision contained in section 
8709 of the Revised Statutes (41 U. S. C. A., section 5) prohibiting “purchases 
and contracts for supplies or services in any of the Departments of Govern- 
ment” except after due advertisement and the submission of competitive bids 
thereon, would not apply in the instant case because no person other than a 
State registrar would be in position to submit a bid. 

As the Board desires to initiate at once the steps preliminary to negotiating 
contracts of the foregoing description with State registrars throughout the 
United States, for the fiscal year 1940, your advice is respectfully requested as 
to whether the Board may pay the State registrars for the completed proof 
of death forms out of the general fund provided for salaries and expenses in 
the Independent Offices Appropriation Act, 1940, without complying with section 
8709 of the Revised Statutes. 

Authority from your office for this proposed expenditure seems necessary 
in view of the fact that the Bureau of Old-Age Insurance has estimated that 
some 350,000 deaths of wage earners having account numbers will occur dur- 
ing the fiscal year 1940 and that the approximate cost of the Proof of Death 
Forms covering this estimate will total $100,000.00. 
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For your information there are attached (1) a copy of the proposed proof 
of death form and (2) a statement which embodies additional details concern- 
ing the proposed plan. 

From this detailed statement it can be seen that there are several important 
purposes to be served in addition to the important one of eliminating annuitants 
who die from the old-age insurance rolls. In order to inaugurate the plan 
proposed, and have it working successfully in time to meet the requirements 
of the new legislation, we should begin operations experimentally in a few 
States immediately after July 1 in order to develop adequate procedures, print 
the necessary forms and instructions, and purchase necessary supplies. If our 
present Appropriation Act is found to be inadequate, the Board will be obliged 
to seek supplementary legal authority during the present session of Congress. 

The entering into contracts such as referred to in the submission 
would not appear objectionable if limited in scope to obtaining in- 
formation as to the death of beneficiaries of the Social Security 
Board for the sole purpose of discontinuing payments of old-age pen- 
sion or other benefits, and, in view of the peculiar nature of the 
subject matter, such contracts could be made without advertising 
as contemplated under section 3709, Revised Statutes. It is under- 
stood, however, that the contracts you propose to make would not be 
so limited but would provide for the furnishing of proof of death 
in all cases requiring consideration by the Board in which death 
must be established, including cases in which the applicant is re- 
quired by law to furnish proof of death at his own expense for a 
proper adjudication of his claim against the Government. See par- 
ticularly article 308 of the Social Security Board Regulations No. 2, 
as amended, referred to in your letter. 

Accordingly, in specific answer to the question you present, I 
have to advise that the appropriation involved is not available for 
payments under contracts such as apparently contemplated by your 
submission. 


(B-4473) 


INTEREST—TERMINATION DATE—PUBLIC LOANS REPAID BY BOR- 
ROWER—PAYEE’S INDORSEMENT OF GOVERNMENT CHECK 


Indorsement by a Government borrower and delivery to the Government lend- 
ing agency of a check drawn on the Treasurer of the United States pay: 
able to the borrower, the lending agency, and others, constitutes payment 
on the borrower's indebtedness as of the date of such indorsement and 
delivery, and the running of interest on the loan account in that con- 
nection is to be considered as terminating as of such date whether the 
entire proceeds of the check, or only a portion thereof, are applied to the 
loan indebtedness. 17 Comp. Gen. 526, in which only mutual claims are 
involved instead of a check properly indorsed, distinguished. 


Comptroller General Brown to the Secretary of Agriculture, July 24, 1939: 
Reference is made to letter of May 10, 1939, from the Assistant 
Comptroller, Farm Credit Administration, as follows: 
Reference is made to your certificate of settlement No. 0538984, issued April 
29, 1939, in favor of the First Citizens Bank, Wildrose, North Dakota, by 
which $105 of the proceeds of check No. 328,747, drawn on the Treasurer of 


the United States, payable to the order of Lewis Dahl, Henry Mortinson, 
L. R. Baird, Receiver, First Citizens Bank, Wildrose, North Dakota, J. W. 
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‘ 


Reep, and the Governor of the Farm Credit Administration, in the amount 
of $136, was transferred and covered into the Treasury of the United States, 
in partial liquidation of the indebtedness of Lewis Dahl of Wheelock, North 
Dakota, on account of loan No. 32F 53046. My letter to your office, dated 
October 3, 1938, requested that $31 of the proceeds of the check be paid to 
the First Citizens Bank of Wildrose, and that the remainder of the proceeds 
be apportioned between principal and interest toward the partial liquidation 
of the loan indebtedness of Mr. Dahl to the Farm Credit Administration, 
using December 15, 1934, the date, or approximate date, the check was endorsed 
by Mr. Dahl, as the date of payment for the purpose of terminating the accrual 
of interest. This basis for crediting the loan indebtedness was in accordance 
with the rule applied by your office in the somewhat similar case of W. D. 
Legge, said rule having been set forth in letter from your office dated August 
4, 1987 (Misc—0580613 0580614-LP). 

In each of these cases, the check was drawn on the Treasurer of the United 
States, was payable to our borrower and the Farm Credit Administration, and 
others, and the only basis for applying a different rule for the termination 
of interest, since both of these checks were endorsed by the borrower payees 
before they were delivered to this office, may be that in the Legge case the 
entire proceeds of the check were ultimately applied toward the liquidation 
of his loan indebtedness, whereas the ultimate action on the Lewis Dahl check 
applied only a portion of the proceeds to his loan indebtedness to the Farm 
Credit Administration. 

It is requested that the action in these two cases be reviewed, and that a 
specific ruling by the Comptroller General be issued for the guidance of this 
office in other similar cases, and that in the event it is found that the rule 
applied in the Legge case should have been applied in the Dahl case, action 
be taken to revise the settlement of April 29, 1939, accordingly. 


Indorsement by the borrower and delivery to the Farm Credit 
Administration of a check drawn on the Treasurer of the United 
States payable to the borrower, the Farm Credit Administration, 
and others, constitutes payment on the borrower’s indebtedness in 
an amount equal to his interest in said check, and such borrower is 
entitled to credit of such amount on his indebtedness as of the date 
of indorsement and delivery of such check. In a case such as this 
and the Legge case, referred to in the letter, swpra, where there is 
involved a check properly indorsed as distinguished from cases in 
which only mutual claims are involved, such as in 17 Comp. Gen. 
526, the running of interest must be considered as terminating upon 
the date the check is indorsed and delivered by the borrower to the 
lending agency. 

Settlement No. 0538984, dated April 29, 1939, insofar as it affects 
the loan account of Lewis Dahl will be revised accordingly. 


(B-4780) 


LEAVES OF ABSENCE—ANNUAL AND SICK—POSTAL SERVICE EM- 
PLOYEES—SATURDAY NONCHARGE LEGISLATION—INAPPLICA- 
BILITY TO POST OFFICE INSPECTORS 


The act of May 15, 1939, Public, No. 78, 53 Stat. 745, “Granting postal em- 
ployees credit for Saturday in annual and sick leave law, thereby conform- 
ing to the forty-hour workweek or five-day-week law,” does not authorize 

the exclusion of Saturdays in computing the annual and sick leave of post 

office inspectors who, when not on leave, are constructively on duty at all 
times, and leave of absence of such employees should continue to be 
charged as exclusive of only Sundays and holidays. 
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Comptroller General Brown to the Postmaster General, July 24, 1939: 
I have your letter of July 6, 1939, as follows: 


Post office inspectors are granted annual and sick leave under the provisions 
of 39 U. 8. C. 823 which also applies to other employees of the postal service. 
This statute was recently amended (Public, No. 78, 76th Congress, approved 
May 15, 1939) and now provides that in addition to Sundays and holidays 
annual and sick leave of postal employees shall be exclusive of Saturdays. 
The effective date of this act was made retroactive to February 1, 1939. 

Post office inspectors are not included among the postal employees named to 
receive the benefits of the so-called forty-hour week law; furthermore, they 
have no fixed hours of duty, being constructively on duty at all times. The 
act of May 15, 1939, would seem to require that inspectors absent from duty 
on Saturdays shall not be charged with annual or sick leave yet there seems 
to be no statutory provision limiting their workweek. 

Your decision is accordingly requested whether inspectors must be paid salary 
for Saturdays on which they are not on duty without charging such absences 
as annual or sick leave. A prompt reply will be appreciated. 


In decision of June 5, 1939, to you, B-93, 18 Comp. Gen. 904, 
there was considered the question whether the act of May 15, 1939, 
Public, 78, 53 Stat. 745, providing that Saturdays as well as Sundays 
and holidays shall be excluded in computing the annual and sick 
leave credit of postal employees, should be applied to rural carriers 
who are not within the purview of the 40-hour week law applicable 
to certain classes of postal employees (act of August 14, 1935, 49 
Stat. 650, as amended by the act of August 16, 1937, 50 Stat. 651). 
The decision concluded as follows: 

You are advised, therefore, that in view of the title of the amendatory act 
of May 15, 1939, and the legislative history of said act, it is not to be regarded 
as authorizing the exclusion of Saturdays in computing the annual and sick 
leave of rural carriers who, when not on leave, are required to work on Sat- 
urdays. Hence, the leave of absence of such employees should continue to be 
charged as exclusive of only Sundays and holidays. 

For the reasons stated in said decision, the question in the conclud- 
ing paragraph of your letter is answered in the negative. 


(B-4909) 


CONTRACTS— LABOR STIPULATION VIOLATIONS— DISPOSITION OF 
UNUSED MONEYS PLACED BY CONTRACTOR WITH GOVERNMENT 
FOR PAYMENT OF ITS UNDERPAID EMPLOYEES 


Where it was definitely determined that at least the specified sum is “due 
and unpaid to employees of said respondent company for overtime” viola- 
tions of the provisions of the Public Contracts Act of June 30, 1936, 49 
Stat. 2036, the fact that all employees did not apply for the wages due them 
within the time allowed by law does not give rise to a right in the com- 
pany’s favor for a refund of the balance of the specified amount deposited 
by it with the Government but not paid the employees, and such balance 
should be deposited into the Treasury of the United States as a miscel- 
laneous receipt. 


Comptroller General Brown to the Secretary of Labor, July 24, 1939: 
There has been received your letter of July 12, 1939, as follows: 


te: United States of America, Division of Public Contracts, Department of 
Labor. In the matter of The Blue Ridge Overall Company, a Corporation, No. 
W-669-QM-ECW-117. 
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‘ 


Your attenton is respectfully called to the matter of the unexpended balance of 
$1,205.70 remaining in a special deposit account of the Secretary of Labor, rep- 
resenting the residue of the sum of $4,800 deposited by the Blue Ridge Overall 
Company in settlement of amounts due its employees for certain overtime worked 
while in the performance of the above numbered Government contract. 

The Solicitor of Labor has concluded that this balance is not federal funds 
and should be remitted to the Blue Ridge Overall Company. I am attaching 
hereto a copy of this opinion and respectfully request a decision of your office 
in this matter. 


The Solicitor’s opinion, referred to in your letter, is dated June 6, 
1939, and is as follows: 


An opinion has been requested of this office relative to the ultimate disposi- 
tion of the sum of $1,205.70, representing the unexpended balance of $4,800 de- 
posited by the company in settlement of amounts due its employees for certain 
overtime worked while in performance of the above numbered Government 
contract. 

On January 1, 1937, the United States Government awarded its contract No. 
W-669-QM-ECW-117 to the Blue Ridge Overall Company for the manufacture 
of work trousers and work coats in the amount of $1,193,000. This contract being 
for an amount in excess of $10,000, contained representations and stipulations 
required by the Public Contracts Act (49 Stat. 2036) and Regulations thereunder 
of the Secretary of Labor. Complaint No. 100 was issued on July 22, 1937, 
charging that the company in performance of said contract had violated said act, 
regulations and contract by permitting employees to work in excess of 8 hours 
per day or 40 hours per week without the payment of at least one and one-half 
times the basic hourly rate of pay for hours so worked; by knowingly employ- 
ing certain female persons under the age of 18 years; and by failing to maintain 
and make available for inspection by authorized representatives of the Secretary 
of Labor the records required by Article 501 of the Regulations of the Secretary 
of Labor. Notice was given the said company and hearings were held com- 
mencing on July 12, 1937, and ending on July 26, 1937, at Roanoke, Virginia. 
After various employees of the said company had been heard, and during the 
pendency of said hearings to determine the amount due by the said company 
to its employees, a consent order was entered, signed by Julian Johnson, counsel 
for the Government, and Morris L. Masinter, counsel for the company, and ap- 
proved by George W. Kretzinger, Jr., Examiner for the Government as follows: 

“It appearing to the satisfaction of the Government of the United States that 
Carol Rosenbloom, President and Treasurer of the respondent, Blue Ridge Overall 
Company, had no knowledge of the alleged violation of those certain provisions 
of the Walsh-Healey Act, and the regulations pertaining thereto, as alleged in 
the complaint against said respondent. 

“And, it appearing further that the respondent, Blue Ridge Overall Company 
has made satisfactory arrangements to adequately satisfy the claim of any em- 
ployees who may be claimants against the respondent, Blue Ridge Overall Com- 
pany. It is therefore ordered and adjudged that the complaint against the Blue 
Ridge Overall Company be, and the same is, hereby dismissed.” 


Pursuant to the direction of this order, the company delivered to the Examiner 
a certified check in the amount of $4,800, and hearings were continued to deter- 
mine, if possible, the exact amount due employees of the company as overtime. 

On October 12, 1937, the Administrator filed his decision in compliance with 
the findings and recommendations of the Examiner, as follows: 

“It is determined that the Blue Ridge Overall Company violated the afore- 
mentioned Act and Regulations in that available pay-roll records were not kept 
in accordance with article 501 of said Regulations; and in that the sum of 
$4,800.00 is due and unpaid to employees of said respondent company for over- 
time worked in excess of 8 hours in any one day and 40 hours in any one week 
while employed on said Government contract. 

“The respondent having given the Examiner a certified check in the amount 
of $4,800.00 in settlement of the amounts due said employees, and having agreed 
to settle, in the event that the said amount of $4,800.00 should not be sufficient, 
any further or future amounts that may be determined by the Secretary of 
Labor due to employees of respondent for underpayment of wages while employed 
in performance of said Government contract, the proceedings insofar as any 
other allegations of violation contained in said complaint are hereby discontinued 
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and the case marked closed, subject, of course, to be reopened upon the presenta- 
tion of further claims by employees.” [Italics supplied.] 

Section 2 of the Public Contracts Act (49 Stat. 2036) which provides the 
méthod of enforcement of said act, is as follows: 

“That any breach or violation of any of the representations and stipulations 
in any contract for the purposes set forth in section 1 hereof shall render the 
party responsible therefor liable to the United States of America for liquidated 
damages, in addition to damages for any other breach of such contract, the sum 
of $10 per day for each male person under sixteen years of age or each female 
person under eighteen years of age, or each convict laborer knowingly employed 
in the performance of such contract, and a sum equal to the amount of any 
deductions, rebates, refunds, or underpayment of wages due to any employee 
engaged in the performance of such contract; and, in addition, the agency of 
the United States entering into such contract shall have the right to cancel same 
and to make open-market purchases or enter into other contracts for the com- 
pletion of the original contract, charging any additional cost to the original con- 
tractor. Any sums of money due to the United States of America by reason of 
any violation of any of the representations and stipulations of said contract set 
forth in section 1 hereof may be withheld from any amounts due on any such 
contracts or may be recovered in suits brought in the name of the United States 
of America by the Attorney General thereof. All sums withheld or recovered 
as deductions, rebates, refunds, or underpayments of wages shall be held in a 
special deposit account and shall be paid, on order of the Secretary of Labor, 
directly to the employees who have been paid less than minimum rates of pay 
as set forth in such contracts and on whose account such sums were withheld 
or recovered: Provided, That no claims by employees for such payments shall be 
entertained unless made within one year from the date of actual notice to the 
contractor of the withholding or recovery of such sums by the United States of 
America.” 

The order and decision of the Administrator hereinbefore set out limited the 
penalty to be imposed upon the company for violation of this act to a payment 
to the employees of said company for such overtime as they worked in per- 
formance of the said contract. The decision of the Administrator expressly sets 
forth and earmarks the said sum of $4,800 as a fund to be used in its entirety 
for the payment of such overtime, and recites that in the event the amount of 
$4,800 should not be sufficient any additional sum found by the Government to 
be due the company’s employees should be paid in addition to the said $4,800. 
The order aforesaid, after reciting that the violation of the act was inadvertent 
on the part of the company, ordered and adjudged that the complaint against 
the company be and the same was thereby dismissed. The Government having 
waived its right to breach the contract and its right to assess liquidated dam- 
ages against the company for the employment of female employees under 18 
years of age, confined itself in its prosecution of the company to its liability to 
its employees for overtime work. We therefore are only concerned with this 
portion of section 2, supra: 

“Any sums of money due to the United States of America by reason of any 
violation of any of the representations and stipulations of said contract set 
forth in section 1 hereof may be withheld from any amounts due on any such 
contracts or may be recovered in suits brought in the name of the United States 
of America by the Attorney General thereof. All sums withheld or recovered 
as deductions, rebates, refunds, or underpayments of wages shall be held in a 
special deposit account and shall be paid, on order of the Secretary of Labor, 
directly to the employees who have been paid less than minimum rates of pay 
as set forth in such contracts and on whose aecount such sums were withheld 
or recovered: Provided, That no claims by employees for such payments shall 
be entertained unless made within one year from the date of actual notice to 
the contractor of the withholding or recovery of such sums by the United States 
of America.” 

This section specifically states that sums collected from the violating com- 
pany for underpayment of wages shall be held in a special deposit account 
separate and apart from any other funds of the United States Government for 
a specific purpose, that is, to be paid directly to the employees who have been 
paid less than the minimum wage as set forth in the contract and on whose 
account such funds were withheld or recovered. Certainly then as between the 
employee and the Secretary of Labor the Secretary collects the money for and 
in behalf of the employees as a trustee for the benefit of such employees. This 
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section also imposes a statute of limitations requiring said employees to file 
their claims within one year. If in this case the Government had withheld said 
sum of $4,800 from the contract price, leaving that amount due to the employees 
(upon whose accounts such sums were withheld) and after the period of one 
year had elapsed finding the sum of $1,205.70 still remaining in said account, the 
Government would be compelled to pay that sum to the company in order to 
complete the payment of the contract price for the merchandise. The filing, 
therefore, of the employees’ claims within the one year period, determines the 
amount of liability of the company to its employees for underpayment of wages. 

The Government cannot retain this sum on the theory that it was an agree- 
ment of compromise of the company’s liability, for the decision specifically 
recites that if the amount due to its employees should exceed the sum of $4,800 
then it, the company, should be compelled to pay such additional amount. It is 
apparent, therefore, that the company was not relieved of any of its liability to 
its employees by reason of this payment. 

The Government could have extracted payments of damages from the com- 
pany directly to the United States, and the act having recited the exact manner 
in which such damages should accrue and be assessed they cannot accrue or be 
assessed in any other manner. This the Government elected not to do pre- 
sumably upon the theory as outlined in the order that such violation was inad- 
vertent and that under these circumstances the equitable manner in which to 
handle the matter was to exact payment of such wages as were due its em- 
ployees, which is the intent of the act. I do not believe as a matter of policy 
that this company should be penalized for paying the amount that both it and 
the Government thought to be due at the outset of this matter, instead of paying 
an exact figure at its termination. To do so would violate the spirit and the 
letter of the agreement entered into by the attorney for the company and the 
representatives of the Government at the time the order was agreed, entered, 
and afterwards confirmed by the decision of the Administrator. 

I am, therefore, of the opinion in this particular case and under these cir- 
cumstances that the sum the company is legally accountable for to its employees 
for underpayment of wages is $3,594.30, the amount filed for by its employees 
within the period of limitation, and that the residue in the sum of $1,205.70 
should be refunded to the Blue Ridge Overall Company through Morris L. 
Masinter, its attorney of record. 


This opinion concluding that the balance of $1,205.70 should be 
refunded to the contractor appears to overlook one important feature 
of the decision of the Administrator of the Public Contracts Divi- 
sion dated October 12, 1937, wherein it is definitely determined that 
“the sum of $4,800.00 is due and unpaid to employees of said respond- 
ent company for overtime.” Such determination by the Administra- 
tor taken together with the next paragraph of said decision that in 
the event the amount in question should not be sufficient to pay the 
claims of employees, the company would be required to pay such 
additional amount as might “be determined by the Secretary of 
Labor due to employees” of the company, must be considered as a 
definite finding or determination that at least the sum of $4,800 was 
“due and unpaid to employees of said respondent company for over- 
time worked.” That fact being thus established, the fact that all 
employees did not apply for the wages due them within the time 
allowed by law is not a matter which should concern the company or 
give rise to a right in its favor for a refund of the balance not paid 
the employees. On the contrary, it would appear on the facts as 
presented, that the balance of $1,205.70 is for disposition as stated in 
my decision of June 30, 1939, A-44009 to you; that is to say, said 
amount should be deposited and covered into the Treasury of the 
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United States as a miscellaneous receipt under the receipt account 
“2435—Violations, Public Contracts Act.” 
The question you submit is answered accordingly. 


(B-4326) 


PAY—LONGEVITY — SERVICE CREDIT COMPUTATION — MIDSHIPMAN 
RESIGNING UPON GRADUATION AND SUBSEQUENTLY PERFORMING 
NAVAL RESERVE OFFICER ACTIVE DUTY WITH CIVILIAN CONSER- 
VATION CORPS PRIOR TO COMMISSION IN REGULAR NAVY 


An officer in the Navy who was appointed an ensign more than six months after 
his resignation upon graduation from the Naval Academy, is entitled to 
credit for longevity pay purposes only from date of acceptance of commis- 
sion, and not from date of rank as stated in the orders. 

Active duty, other than training, under competent orders, as a Naval Reserve 
officer with the Civilian Conservation Corps, during the interval between 
his resignation upon graduation from the Naval Academy and his commis- 
sion as ensign in the Regular Navy, is “active commissioned service under 
a Federal appointment” within the longevity service credit provisions of 
section 1 of the act of June 10, 1922, 42 Stat. 627, and may be added to the 
longevity credits which may be counted under the commission in the 
Regular Navy for longevity pay purposes. 


Assistant Comptroller General Elliott to the Secretary of the Navy, July 25, 
1939: 


There has been received your letter of June 10, 1939, requesting 
decision on the question presented by Lt. Comdr. M. Baum (S.C.), 
United States Navy, as to the correct date from which Lt. (Jr. Gr.) 
Henry H. Strozier, United States Navy, is entitled to credit for 
services in the computation of his longevity pay. 

The records and the Navy Register of July 1, 1938, show that 
Lieutenant Strozier was appointed a midshipman June 24, 1929, and 
resigned upon graduation June 1, 1933; that he was commissioned 
an ensign, United States Navy, from August 29, 1935, which commis- 
sion he accepted November 1, 1935. See act of August 29, 1935, 49 
Stat. 959. He was commissioned lieutenant (junior grade) October 7, 
1938, to date from August 29, 1938. In addition to the above, it is 
now shown that he accepted appointment as ensign in the United 
States Naval Reserve on January 3, 1934, to rank from December 
15, 1933, which commission was vacated as of August 28, 1935, and 
while holding such commission, performed active duty with the 
Civilian Conservation Corps from June 18 to July 31, 1935. The 
question is whether Lieutenant Strozier’s active duty with the Civil- 
ian Conservation Corps, under proper orders, may be used in estab- 
lishing the date on which he completed 3 years’ service for longevity 
pay purposes. 

Since an officer in the Navy who was appointed an ensign more 
than 6 months after date of his graduation from the Naval Academy 
is entitled to credit for longevity pay purposes only from date of 
acceptance of appointment, Lieutenant Strozier is entitled to credit 
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for service in the Regular Navy beginning November 1, 1935, the 
date he accepted his commission. 17 Comp. Gen. 377. 

Paragraph 11, section 1, of the act of June 10, 1922, 42 Stat. 627, 
provides : 








For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal appoint- 
ment and commissioned service in the National Guard when called out by 
order of the President. * * * 

The duty with the Civilian Conservation Corps performed by 
Lieutenant Strozier was pursuant to paragraph 37, S. O. 132, Hq. 2d 


C. A., June 10, 1935, as follows: 


Pursuant to authority contained in letter, The Adjutant General’s office, 
AG 324.5 C. C. C. (4-30-35), Misc. M-A, May 3, 1935, by direction of the 
President, and to carry out the provisions of the Act of March 31, 1933 (Public, 
No. 5, 73d Congress), each of the following-named Naval Reserve officers, is, 
with his consent, ordered to active duty for a period of six months, beginning 
June 18, 1935. On that date each officer will proceed without delay to Camp 
Dix, New Jersey, reporting upon arrival to the Commanding Officer for duty 
in connection with Civilian Conservation Corps activities: 
> ~ * * « 


Ensign Henry H. Stozier, DE-F USNR. 

A commissioned officer in the Regular Navy is entitled to longevity 
credit for active duty under competent orders, other than training 
duty, performed as a commissioned officer in the Naval Reserve 
Force. Decision A-91834, March 17, 1938. 

Under the authority given the President in the Act of March 31, 
1933, 48 Stat. 22, to utilize “such existing departments or agencies 
as he may designate,” the duty which Lieutenant Strozier was directed 
to perform in connection with Civilian Conservation Corps activities 
established under the last cited act was “active commissioned service 
under a Federal appointment” within paragraph 11 of section 1 of 
the act of June 10, 1922, 42 Stat. 627. Accordingly, Lieutenant 
Strozier is entitled to credit for the active duty performed by him as 
a commissioned officer in the Naval Reserve in connection with 
Civilian Conservation Corps activities from June 18 to July 31, 
1935. Counting this service, Lieutenant Strozier seems to have com- 
pleted 3 years’ service on September 17, 1938. The difference of pay 
credited Lieutenant Strozier and suspended in the audit of the dis- 
bursing account of Lieutenant Commander Baum will be adjusted 
accordingly. 


















* » 


























(B-4547) 


TRANSPORTATION — DEPENDENTS—NAVY—LOCATION OF DEPEND- 
ENTS ON RECEIPT OF CHANGE OF STATION ORDERS 


Since the measure of the monetary allowance authorized in lieu of transpor- 
tation in kind of dependents is controlled by where the dependents are 
when orders of change of station are received, Navy Travel Instructions 
should require a showing as to the said location on youchers submitted for 
payment of the said allowance. 
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Accistant Comptroller General Elliott to the Secretary of the Navy, July 25, 
1939: 

There has been received your letter of May 24, 1939, as follows: 

The Navy Department is in receipt of a letter from the Chief of the Audit 
Division, General Accounting Office, dated April 15, 1939, file A~-WER-MP, 
reading as follows: 

“In connection with the payment of cost of transportation of dependents of 
officers and enlisted men of the Navy for travel incident to orders directing a 
change of station, it is noted that the location of dependents at time of receipt 
of orders is not specifically indicated in many cases. 

“It is requested that steps be taken to require that, in the preparation of 
vouchers for such payments, the payee state the location on date of receipt of 
orders of each dependent for whose transportation payment is made. 

“Prompt advice of action taken in the matter is requested.” 

The above-quoted letter in effect contemplates requiring that in the preparation 
of vouchers for payment of cost of transportation of dependents of naval per- 
sonnel incident to orders directing a change of station, the officer or enlisted man 
concerned shall state the location on date of receipt of orders of each dependent 
for whose transportation payment is made. 

Compliance with such request would involve a radical departure from present 
procedure in the administration of transportation of dependents, as now provided 
in U. 8. Navy Travel Instructions. For this reason the Navy Department 
requests to be further advised as to whether or not it is the desire of the 
Comptroller General of the United States that the radical change in administra- 
tive procedure called for in the above-quoted letter be adopted by the Navy 
Department. 


Under the statute authorizing transportation of dependents on per- 
manent change of station the officer or man is entitled to transporta- 
tion of dependents from the place the dependents are when the orders 
are received to the new station, not to exceed the distance from the 
old to the new station. 2 Comp. Gen. 464; 4 id. 40; B 223, January 
13, 1939, 209 MS Comp. Gen. 1015. Since the measure of the monetary 
allowance authorized in lieu of transportation in kind of dependents 
is controlled by where the dependents are when orders of change of 
station are received, evidence of the location of the dependents at such 
time is material to a proper determination of the amount due the 
officer or man for their transportation. 

Relative to the evidence required to be furnished in preparation of 
vouchers for payment of the monetary allowance in lieu of transporta- 
tion in kind of dependents, the Army Regulations, AR 35-5320-8a 
(3), require a showing as to “Location of all dependents when change 
of station orders were received.” Article 2513-7 (b) (8), Navy 
Travel Instructions, when travel is by automobile or other than 
common carrier, requires— 


(a) A certificate showing means of conveyance. 
(b) A certificate showing time of departure from old station and time of 
arrival at new station. 


To add to these instructions a requirement to show location of 
dependents similar to that contained in the Army Regulations would 
not seem to involve a “radical departure from present procedure” and 
as the information is essential to a proper audit of vouchers covering 
payment of the monetary allowances in lieu of transportation in kind 
of dependents, it will be appreciated if appropriate instructions may 
be issued directing the inclusion of the information on the voucher. 

246222™—40_—-9 
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(B-4613) 


SOCIAL SECURITY ACT—ERRONEOUS PAYMENTS—PAYMENT TO 
PROPER PARTY WITHOUT AWAITING RECOVERY, AND CERTIFYING 
OFFICERS’ LIABILITY 


The rule stated in 2 Comp. Gen. 102, that “When the Director of the Veterans’ 
Bureau, through his own mistake of law or of fact, has paid insurance to 
one clearly not entitled thereto, and it is equally clear that another 
claimant is entitled thereto, the Director may and should make payment to 
the rightful claimant upon a proper claim therefor, irrespective of recovery 
of the erroneous payment,” is equally applicable to cases arising because 
of payments made under title II of the Social Security Act, 49 Stat. 622. 

Where payment of the amount due under section 203 (a) of title II of the 
Social Security Act, 49 Stat. 623, was made to the mother of the decedent 
under the mistaken belief that decedent was not survived by a widow, like 
payment to the widow should be made only after consideration of her 
possible negligence or laches in failing to disclose her marriage at the time 
of the death and burial of her husband, and to file claim promptly for the 
amount due, and after consideration of the effect of the failure of the 
parties to reside together as man and wife on the widow’s allowance pro- 
vided by law of the state involved, as well as whether the mother was in 
any way a preferred creditor of the estate—as for funeral, or last illness, 
expenses. 

The liability of a certifying officer in connection with erroneous payments 
depends not merely upon his errors or negligence, but upon the extent to 
which the duties of his office require him to determine absolutely the truth 
of the “facts” which he certifies, in reliance upon which payment is made. 


rer pal General Brown to the Chairman, Social Security Board, July 25, 
1939: 


I have your letter of June 20, 1939, as follows: 


On November 16, 1988, Mrs. Catherine Matulis filed a claim as the mother of 
Joseph John Matulis, deceased, Social Security Account No. 188-01-9032, for 
the lump-sum benefit accruing to the estate of the deceased wage earner under 
the provisions of section 203 (a) of title II of the Social Security Act approved 
August 14, 1935, Public, No. 271, 74th Congress, H. R. 7260, 49 Stat. 620. This 
section of the Social Security Act provides as follows: 

“If any individual dies before attaining age 65, there shall be paid to his 
estate an amount equal to 3% per centum of the total wnges determined by 
the Board to have been paid to him, with respect to employment after December 
31, 1936.” 

In consideration of information supplied {n the application of the mother 
and supporting evidence submitted in connection therewith, it was determined 
that the death of Joseph John Matulis occurred on October 27, 1938, and 
that subsequent to December 31, 1936, and prior to that date he had been paid 
total wages in the amount of $1,600.20 for employment as defined in section 
210 of the Social Security Act, and that his estate was entitled to a payment 
in the amount of $56.01, which was 34% per centum of such total wages. 

Section 205 of the Social Security Act provides as follows: 

“If any amount payable to an estate under section 203 or 204 is $500 or 
less, such amount may, under regulations prescribed by the Board, be paid to 
the persons found by the Board to be entitled thereto under the law of the 
State in which the deceased was domiciled, without the necessity of compliance 
with the requirements of law with respect to the administration of the estate.” 

It was found that the decedent was last domiciled in the Commonwealth of 
Pennsylvania and upon receipt of a waiver from Thomas J. Klimatis, the 
funeral director, of all rights, if any, which he may have had as a preferred 
creditor of the estate by virtue of his charge for professional services, and 
upon the mother’s representation that the decedent had never been married 
and that he was not survived by a spouse, child, or issue of a predeceased child, 
and that the father of the decedent died on September 15, 1931, the total benefit 
accruing to the estate in the amount of $56.01 was certified for payment and 
paid to Catherine F, Matulis as sole survivor and distributee of the wage 
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earner under the descent and distribution provisions of the laws of the Com- 
monwealth and in accordance with section 205 of the act above quoted. 

Subsequent to the settlement as outlined, new evidence has been introduced 
which establishes that the decedent, Joseph John Matulis, was secretly, with- 
out the knowledge of his mother or any member of his family, married on 
June 18, 1938, to one Angelina Biondi and that he was, therefore, in fact sur- 
vived by a widow who would be entitled under the laws of the Commonwealth 
of Pennsylvania to an exemption of $500 from the estate of her husband, 
which exemption, in view of the limited estate, would include the amount 
accrued under the provisions of the Social Security Act. Mrs. Angelina Biondi 
Matulis was on December 6, 1938, appointed administratrix of the decedent’s 
estate and has filed claim on a prescribed form for the accrued benefits which 
she, aS administratrix, if the claim is allowed and paid, will undoubtedly dis- 
tribute to herself to apply toward the exemption to which she is entitled in 
her own right and prior to all charges or claims against the estate. 

An attempt has been made to recover from Catherine F. Matulis the pay- 
ment which she received and to which, it is now determined, she was not 
entitled but such reclamation has not been secured and in all likelihood cannot 
be secured. An investigation made by the manager of the Scranton, Pennsyl- 
vania, field office of the Board discloses that Mrs. Matulis has no assets other 
than certain items of household furniture and similar personal property, and 
that she has no income from which to make restitution. 

It is noted that Comptroller General McCarl in a decision delivered on August 
10, 1922, reported in 2 Comp. Gen. 102, held, in answer to a question arising 
under the War Risk Insurance Act relative to whether instalment payments 
could be made to claimants found by the United States Veterans’ Bureau to be 
entitled thereto irrespective of payments thereof which were made to other 
claimants who were not entitled thereto under a mistake of fact and irrespec- 
tive of whether or not the erroneous payment could be recovered by the 
Bureau, that: 

“The established ruling and practice is that an officer may correct his own 
mistakes of law or of fact, but may not correct errors of law of his predecessor. 
If, through his own mistake of law or of fact, the director has paid insurance 
to one clearly not entitled thereto, and it is equally clear that another claimant 
is entitled thereto, the director may, and it is his duty to do so, make payment 
to the rightful claimant upon a proper claim therefor, irrespective of recovery 
by the Government of the amount erroneously paid. The rightful claimant 
should not be denied a payment to which he is clearly entitled because of the 
director’s error. If a predecessor has erred in point of law, there is, generally 
speaking, no authority in the director to correct the error unless there is 
statutory authority for so doing, but when any discovered evidence discloses 
an error of fact of a predecessor that error may be corrected even though it 
involves the Government in a duplicate payment, provided, of course, there 
has been no contributing negligence or other fault chargeable to the person 
claiming the payment. 

“I may suggest that in all such cases the error should be apparent and the 
right of the claimant entirely clear to justify a duplicate payment.” 

In considering the claim of Angelina Biondi Matulis in the instant case, 
the Board has found that payment was made to the original claimant, Cather- 
ine F. Matulis, in reliance upon her apparently unintentional misstatement that 
the decedent was not survived by a widow; has found that the decedent was 
in fact survived by a widow; has determined that such widow is properly 
entitled to payment; and proposes to make payment to her. Your decision is, 
therefore, respectfully requested on the following questions: 

1, Will the funds appropriated for the payment of claims arising under title 
II of the Social Security Act be available and may the Social Security Board 
certify for payment from such funds the amount due Angelina Biondi Matulis 
in settlement of her claim irrespective of the fact that a similar payment was 
made from such funds under a mistake of fact to Catherine F. Matulis, who 
was not entitled thereto, and irrespective of whether or not the erroneous 
payment may be recovered by the Board? 

2. Is the general theory with respect to duplicate payments outlined by the 
Comptroller General on August 10, 1922, applicable to payments made in 
connection with claims arising under title II of the Social Security Act in all 
cases where the right of a subsequent claimant is entirely clear and sufficient 
to justify such payment? 
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3. In the event the two preceding questions are answered affirmatively and 
it is found in specific cases factually similar to the instant one that erroneous 
payments have resulted but not through or because of negligence on the part 
of the administrative office, will any obligation for restitution in connection 
with the erroneous payments rest upon the certifying officer upon certifying 
correct duplicate payments? 


The rule stated in 2 Comp. Gen. 102 is for application in cases 
arising under title II of the Social Security Act in which the right 
of the claimant is fully established. However, the facts stated in 
your letter do not appear sufficient to bring the claim of Angelina 
Matulis within the rule cited. Aside from her possible negligence 
or laches in failing to disclose her marriage at the time of the death 
and burial of her husband, and to file claim promptly for the amount 
due, as to which the controlling facts and circumstances are not 
stated, it appears to be assumed that the widow will be entitled to 
the entire estate under the widow’s allowance provided by the laws 
of Pennsylvania, and that payment to her is, therefore, required 
notwithstanding the settlement heretofore made with the mother. 

The widow’s allowance in Pennsylvania is ordinarily limited, 
according to the courts of that commonwealth, to situations where 
there had existed an actual family relationship, with the parties 
residing together as man and wife, unless there was separation due 
to his fault. See, for example, Crawford’s Estate (1923) 81 Pa. 
Sup. Ct. 222; Post’s Estate (1918) 33 York Leg. Rec. 11; and the 
numerous Pennsylvania cases cited in 24 C. J. 255, n. 87. It is stated 
that the decedent and the claimant were parties to a secret marriage, 
unknown to his family, and it was evidently the mother who effected 
the funeral arrangements. While a definite determination would of 
course depend upon numerous facts not now disclosed, the circum- 
stances stated indicate that the widow may not be entitled to an 
allowance in view of the rule referred to above. In that situation, 
and if the mother was in any way a preferred creditor of the estate— 
as for funeral or last illness bills, which would necessarily be first 
paid by the administratrix, then the payment heretofore made to the 
mother discharges to that extent the estate’s debt to her and pro 
tanto, the Government’s debt to the estate. Atkinson on Wills 
(1937), p. 535; and cf. 24 C. J. 1218. 

On the facts appearing, therefore, a new payment to the widow 
as administratrix is not authorized. 

Questions 1 and 2 are answered accordingly. 

With respect to question 3, in view of the above, no specific reply 
is required at this time, but it may be suggested that the liability of 
the certifying officer may depend not merely upon his errors or 
negligence, but upon the extent to which the duties of his office 
require him to determine absolutely the truth of the “facts” which he 
certifies, in reliance upon which the Treasury disburses the public 


funds. 
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(B-4803) 


MILEAGE AND SUBSISTENCE—OFFICERS ASSIGNED TO MILITARY 
DUTY WHILE AT FOREIGN SCHOOL OF INSTRUCTION 


Marine Corps officer ordered to a foreign country for the purpose of pursuing 
a course of instruction at a foreign school, who is subsequently assigned 
for the performance of military duty with foreign troops, is entitled to per 
diem in lieu of actual expenses for days on which travel was performed in 
reporting for such duty, and in returning to his foreign station upon com- 
pletion of such duty, and for the days of travel from one organization to 
another, and to mileage at the rate prescribed by the orders for all travel 
necessarily performed in his privately owned automobile. 


Assistant Comptroller General Elliott to the Secretary of the Navy, July 25, 
1939: 


There has been received by your reference of July 8, 1939, file 
00/L20-3 (390629) K, the request of the Paymaster, United States 
Marine Corps, for decision whether payment is authorized on a 
voucher transmitted therewith stated in favor of Capt. Harold D. 
Harris, United States Marine Corps, in the amount of $113.44, cover- 
ing his claim for reimbursement of travel and other expenses, item- 
ized as $24 for per diem allowance for 1 day each, July 14, August 
13, September 13, and October 6, 1938, $57.12 for expenses of subsist- 
ence from July 11 to October 6, 1938, excepting days for which per 
diem is claimed, and when quartered and when subsisting in an 
officer’s mess, and $32.82 for 1,077.49 miles travel by his automobile at 
3 cents per mile. 

Captain Harris was ordered to Paris, France, for the purpose of 
pursuing a course of instruction by orders of August 30, 1937, as 
follows: 


From: The Secretary of the Navy. 

To: Capt. Harold D. Harris, Marine Corps, Basic School, Marine Barracks, 
Navy Yard, Philadelphia, Pa. 

Via: The Major General Commandant. 

Subject: Change of station. 


1. When directed by the Commandant, Navy Yard, Philadelphia, Pa., you will 
stand detached from your present station and duties, will proceed to Baltimore, 
Md., and thence via steamer of the Baltimore Mail Line, scheduled to sail from 
that port on or about October 14, 1987, to Le Havre, France. On arrival at Le 
Havre, you will proceed to Paris, France, and repert to the American Am- 
bassador and to the Naval Attaché, for duty. 

2. On receipt of authority from the French Government and when directed 
by the Naval Attaché, American Embassy, Paris, you will report to the com- 
manding officer, Bceole de Guerre, for assignment to the 1988-40 class of that 
school. 

8. The Naval Attaché, Paris, is hereby directed to issue orders to you at such 
times as may be necessary before and during the period of the above course to 
perform such travel as may be required during field exercises and maneuvers 
conducted in connection with the course of study at the above-named school. 
For such travel and while away from your designated post of duty, you will be 
allowed a pier diem of six dollars in addition to the actual cost of the travel 
involved, 

4. The travel herein enjoined is necessary in the public service. For the travel 
abroad, directed in paragraph one above, you will be allowed a per diem of six 
dollars under the provisions of article 24-100 (1), Marine Corps Manual, except 
for sea travel via commercial vessel, when only actual expenses will be allowed. 
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5. There being no Government transportation available, transportation from 
Baltimore, Md., to Le Havre, France, via commercial steamer of American 
registry is authorized for your dependents. 








Wru1AM D. Leasy, 'Acting. 


He was detailed for duty with the French Army by orders of July 
11, 1938, from the Naval Attaché, as follows: 


From: Naval Attaché. 
To: Captain Harold D. Harris, U. 8S. Marine Corps. 
Subject: Orders. 
Reference: (a) Secnav orders, file 03969-1 AN-196—acd, 30 Aug., 1987. 
(b) Letter of French Minister of War, No. 2956, 2/EMA-SMF, 
dated 18 May 1938, to Military Attaché. 


1. In accordance with the authority granted in paragraph 38 of reference (a), 
and with the permission granted in reference (b), you will proceed to Besancon, 
France, and present yourself to the commanding officer of the 60th Regiment of 
Infantry at that place on or about July 15, 1938. You will avail yourself of this 
opportunity to study the organization, equipment and training of French Infantry 
units. In the event that this regiment goes to camp, you are directed to 
accompany it. 

2. You will leave the 60th Regiment of Infantry on or about August 13, 1938, 
and proceed to Clermont-Ferrand, France, where you will present yourself to the 
commanding officer of the 16th Regiment of Artillery on or about August 16, 
1988. You will avail yourself of this opportunity to study the organization and 
equipment and training of the French Artillery. In the event that this regiment 
goes to camp, you are directed to accompany it. 

3. You will leave the Artillery Regiment on September 13, 1938, and proceed 
to Vesoul, France, where you will present yourself to the commanding officer of 
the 11th Regiment of Chasseurs (Cavalry) on or about September 15, 1988. You 
will avail yourself of this opportunity to study the organization, equipment, and 
training of the French Cavalry. 

4. You will leave this Cavalry Regiment on or about October 15, 1988, and 
return to your present station at Paris, reporting your return to this office. 

5. You are authorized to perform necessary travel, in carrying out these orders, 
by privately owned automobile, for which you will be entitled to reimbursement 
at the rate of $0.03 per mile, based on the shortest usually travelled routes as 
shown by current road maps. You will be entitled to per diem allowance of 
$6.00 for periods of travel exclusive of travel with troops. 

6. The travel herein enjoined is necessary in the public service. 

7. These orders do not constitute a permanent change of station. 


(Signed) Francis Cogswetu. 
Francis Cogswell. 





























































































































Endorsement on these orders shows travel performed in accordance 
with the latter orders to have been as follows: 






1. Performed travel in accordance with basic orders as follows: 


July 13, 1938. Left Paris at 1200. 

July 14, 1938. Arrived Besancon, France at 1400—Distance 387 kilometers. 

July 15 to 26, 1938, at Besancon, France, with 60th Regiment of Infantry. 

July 28 and 29, 1938, on maneuver with 60th Regiment of Infantry. 
Sleeping accommodations furnished, officers’ mess established for period 
of maneuver. 

July 30 to August 4, 1938, at Besancon, France, with 60th Infantry 
Regiment. 

August 5, 1938. Left Besancon at 1200. 

August 5, 1938. Arrived Valdahon, France—Distance 31 kilometers. 

August 5 to 13, 1938, at Camp du Valdahon, France, with 60th Regiment 
of Infantry. Sleeping accommodations furnished and officer’s mess 
established. 

August 13, 1988. Left Valdahon, France, at 1200. 

August 15, 1938. Arrived Clermont-Ferrand, France, at 1300—Distance 419 

kilometers. 
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August 16, 1938. Presented myself to commanding officer of 16th Regiment 
of Artillery. Was informed that French Minister of War had directed 
that I go to the 36th Regiment of Artillery which was at Camp de la 
Fontaine du Berger, 74% miles from Clermont-Ferrand. 

August 16, 1938. Left Clermont-Ferrand at 1000. 

0 16, 1988. Arrived Camp de la Fontaine du Berger at 1020—Distance 

14 miles. 

August 16-Sept. 7, 1938. With 36th Regiment of Artillery at Camp de la 
Fontaine du Berger. Quarters were furnished and officers’ mess 
established during this period. 

September 8, 1938. 36th Regiment of Artillery ordered to return to Issoire, 
France; foreign officers (“stagiaires”’) directed to proceed with this 
regiment. 

September 8, 1988. Left Camp de la Fontaine du Berger, France, at 1200. 

September 8, 1938. Arrived Issoire, France at 1240—Distance 35 kilometers. 

September 9 to 13, 1988. At Issoire, France, with 36th Regiment of Artillery. 

September 13, 1938. Left Issoire, France, at 1200. 

September 14, 1938. Arrived Vesoul, France, at 1300—Distance 489 
kilometers. 

September 15 to October 6, 19388, with 1ith Regiment of Chasseurs at 
Vesoul. 

October 6, 1988. Informed by commanding officer that periods of familiari- 
zation for all foreign officers were cancelled, effective immediately. 

October 6, 1938. Departed Vesoul, France, at 1200. 

October 6, 1938. Arrived Paris, France, at 2000—Distance 362 kilometers. 
Except as noted above no quarters were furnished and no mess was 
available. 


“Total distance travelled, which was by shortest usually traveled routes, 
1,077.49 miles. 


(Signed) Harorp D. Harris. 
Harold D. Harris. 


This officer while away from Paris, France, was assigned for the 
performance of military duty with troops. His situation was iden- 
tical with that of Capt. John D. Muncie, United States Marine 
Corps, considered in decision to you of July 5, 1939, B-3956. 

If not paid, and otherwise correct, payment of per diem of $6 is 
authorized as claimed for days on which travel was performed in 
proceeding from Paris to Besancon, and upon completion of duty 
with troops from Vesoul to Paris, and for the days of travel from 
one organization to another, also 3 cents per mile for all travel neces- 
sarily performed in his privately owned automobile. 


(B~4873) 


DESTRUCTION OF MARIHUANA ON PRIVATE LANDS—EMPLOYMENT 
OF PERSONNEL—APPROPRIATION AVAILABILITY 


If it be determined administratively that destruction of marihuana growing 
on private lands may be accomplished more effectively and economically 
by direct means than by requiring the owners of the properties to effect 
such destruction, no objection is required to the employment, under the 
appropriation for the Bureau of Narcotics as made by the Treasury De- 
partment Appropriation Act for the fiscal year 1940, 53 Stat. 663, of such 
personnel as may be required for such purpose. 


Comptroller General Brown to the Secretary of the Treasury, July 25, 1939: 
Your letter of July 12, 1939, is as follows: 


There has arisen in the Bureau of Narcotics a question as to whether money 
appropriated for that Bureau may be spent for the purpose of employing 
laborers from civil-service rolls to destroy growing marihuana. 
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This growing marihuana constitutes somewhat of a problem in that it is 
found growing in a number of States in considerable quantities both on public 
and private lands. In one particular city a great deal of marihuana has been 
found growing on vacant lots. It is my understanding that the taxes have 
not been paid on these particular lots for a number of years and that the 
city is without any authority to make any expenditure for the destruction 
of the marihuana. 

In a number of States marihuana grows extensively, in an uncultivated 
state, on private property and the land owners are rather reluctant to expend 
the time and money necessary in cutting and destroying the marihuana growth. 

Marihuana growing as above described presents an enforcement problem of 
considerable significance to the Bureau of Narcotics in that it has been defi- 
nitely established that in a great many instances such marihuana constitutes 
the source of supply for peddlers of marihuana. Therefore, it is felt that if 
this growing marihuana could be destroyed by the Bureau of Narcotics, a 
considerable step forward in enforcement of the Marihuana Tax Act of 1937 
would result. 

In this connection I invite your attention to section 4 of the Marihuana Tax 
Act of 1937 (U. S. C., title 26, section 1399¢c), which provides as follows: 

“(a) It shall be unlawful for any person required to register and pay the 
special tax under the provisions of section 2 to import, manufacture, produce, 
compound, sell, deal in, dispense, distribute, prescribe, administer, or give 
away marihuana without having so registered and paid such tax. 

“(b) In any suit or proceeding to enforce the liability imposed by this sec- 
tion or section 2, if proof is made that marihuana was at any time growing 
upon land under the control of the defendant, such proof shall be presumptive 
evidence that at such time the defendant was a producer and liable under this 
section as well as under section 2.” 

Section 9 of the Marihuana Tax Act of 1937 (U. S. C., title 26, section 
1399h) provides as follows: 

“(a) Any marihuana which has been imported, manufactured, compounded, 
transferred, or produced in violation of any of the provisions of this act shall 
be subject to seizure and forfeiture and, except as inconsistent with the pro- 
visions of this act, all the provisions of internal-revenue laws relating to 
searches, seizures, and forfeitures are extended to include marihuana. 

“(b) Any marihuana which may be seized by the United States Government 
from any person or persons charged with any violation of this act shall upon 
conviction of the person or persons from whom seized be confiscated by and 
forfeited to the United States. 

“(c) Any marihuana seized or coming into the possession of the United 
States in the enforcement of this act, the owner or owners of which are un- 
known, shall be confiscated by and forfeited to the United States. 

“(d) The Secretary is hereby directed to destroy any marihuana confis- 
cated by and forfeited to the United States under this section or to deliver 
such marihuana to any department, bureau, or other agency of the United 
States Government, upon proper application therefor under such regulations 
as may be prescribed by the Secretary.” 

I also invite your attention to Treasury Decision 28, promulgated by the 
Secretary of the Treasury on September 1, 1937, a copy of which is enclosed 
for your ready reference, in which the Secretary conferred and imposed upon 
the Commissioner of Narcotics certain privileges and duties in connection with 
the enforcement of the Marihuana Tax Act of 1987. 

It is my belief that marihuana which is found growing wild on public or 
private lands has been grown in violation of the provisions of the Marihuana 
Tax Act of 1937, above quoted, and is subject to seizure, forfeiture, and de- 
struction within the provisions of the act. I, of course, do not include in this 
eategory marihuana which is being grown as a commercial fiber crop, for in 
these instances the person growing the marihuana will have registered under 
the provisions of the Marihuana Tax Act of 1937. 

I also invite your attention to the act of May 6, 1939, which makes appro- 
priation for expenses to enforce the Marihuana Tax Act of 1937 and provides 
for the employment of necessary employees in the Bureau of Narcotics. 

I feel that the destruction of the large quantities of growing marihuana 
is a real enforcement problem, and it is my belief that the Bureau of Narcotics 
may lawfully make expenditures for the purpose of hiring laborers to destroy 
growing marihuana. However, before taking any action in the matter, I 
should like to secure your decision. 
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The growing marihuana is now at a stage when it should be destroyed 
immediately to prevent the plants from reaching maturity, thereby causing 
the seeds to be scattered about and resulting in another growth of marihuana 
next year. I assure you that it will be of great assistance to this Department 
if you are able to arrive at a conclusion in this matter favorable to the needs 
of our enforcement activities. 


The appropriation for the Bureau of Narcotics for the fiscal year 
1940 as made by the act of May 6, 1939, Public, 65, 53 Stat. 663, 
provides generally for the employment of such personnel as may be 
necessary to enforce the provisions of several statutes, including 
the Marihuana Tax Act of 1937. However, there is nothing in 
specific terms, either in the appropriation or in the said Marihuana 
Tax Act, authorizing the employment of personnel for the pre- 
emptory destruction of marihuana growing either wild or otherwise 
on public or private lands. 

The duty and responsibility of enforcing the provisions of the 
Marihuana Tax Act are primarily administrative matters for your 
department and although the act may not be specific as to the 
method of destruction of the marihuana plant in cases such as 
referred to in your letter if it is determined administratively that 
such destruction may be accomplished more effectively and economic- 
ally by direct means than by requiring the owners of the properties 
to effect such destruction, this office will not be required to object 
to the employment, under the appropriation for the Bureau of 


Narcotics, of such personnel as may be required for such purpose. 
The question submitted is answered accordingly. 


(B-4879) 
FOREIGN SERVICE—FEES—INVOICES—REFUNDS 


Refund of the fee collected for certification of a consular invoice, claimed 
on the basis that the wrong form of invoice was issued and that the goods 
were entitled to free entry, is not authorized where the record fails to 
show who was responsible for the error—that is, as to whether the 
original fault in the matter was with the importer or the consular officer. 


Comptroller General Brown to the Secretary of State, July 26, 1939: 
I have your letter of July 11, 1939, as follows: 


There is transmitted herewith for your consideration a copy of a despatch 
dated June 28, 1939, with copies of its enclosures, received from the American 
Consulate at Windsor, Ontario, Canada, in regard to the refund of a fee of 
$2.50 for the certification of a consular invoice, No. 1423, on June 19, 1939, at 
the Consulate at Windsor. 

In order that the Consulate at Windsor may be instructed appropriately 
with respect to the refund of the consular invoice fee in question, the Depart- 
ment would appreciate receiving an expression of your views in the premises. 


The application for refund of the $2.50, dated June 27, 1939, is 
as follows: 
We are enclosing herewith invoice #1423, issued at Windsor, Ontario, on 


June 19th, 1939, covering a shipment of American Glassware and Pictures for 
the account of Mr. O. H. Ehnes, of Detroit, Michigan. 
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This document is being returned to you account not being acceptable by our 
customs due to the fact the goods are of American manufacture and are en- 
titled to free entry with the consular form No. 129. 

The importer claims that he made application to your office for the proper 
form but through a misunderstanding and your office not having the consular 
regulations that the act of 1930, paragraph 1615 had been amended by an act 
of 19388 the incorrect invoice was issued and given to our client. 

As we have now received the proper form No. 129 and the transaction closed 
so far as the entry is concerned we would thank you to kindly refer the matter 
to the Hon. Secretary of State at Washington, D. C., for administrative con- 
sideration and request that refund in the amount be made for the invoice 
#1423, which was incorrectly issued. 


It is not definitely shown by the present record who was respon- 
sible for the issuance of the wrong form of invoice—that is, as to 
whether the original fault in the matter was with the importer or the 
consular officer. Consequently, no refund is authorized wpon the 
present record. If a full explanation of the circumstances can be 
furnished, including the original request upon which the first in- 
voice was issued, the matter will have further consideration. 


(B-5025) 


PAY, MILEAGE, ETC.—NAVAL RESERVE OFFICER ORDERED TO 
ACTIVE DUTY FOR TRAINING—INJURY EN ROUTE 


A Naval Reserve officer who commenced travel for active duty for training 
some time prior to that required or necessary to comply with his orders, 
and who was injured while en route—circumstances not shown—several 
days before any travel was required by his orders and arrived at the pier 
from which the training vessel departed too late to report on board but 
reported two days later, as directed, to the commandant of the naval dis- 
trict concerned where he was reexamined and found not physically quali- 
fied for active training duty, cannot be regarded as traveling under orders 
when injured within the meaning of the disability, ete., benefit provisions 
of section 304 of the Naval Reserve Act of 1938, 52 Stat. 1181, nor entitled 
to active duty pay or mileage for the involved travel. 


Se General Elliott to the Secretary of the Navy, July 


There has been received your letter of July 19, 1939, transmitting 
the request of the Chief of the Bureau of Navigation (file Nav—-162- 
GT 76331-8) for decision on the duty and pay status of Ensign 
Donald Owen Van Ness, DE-V (G), U. S. Naval Reserve, under 
orders, Headquarters Ninth Naval District, Great Lakes, Ill., as 
follows: 


From: Commandant, Ninth Naval District. 

To: Ens. Donald Owen Van Ness, DE-VG USNR, 43 B. Ohio St., % Bakelite 
Co., Chicago, Ill. 
oa Orders to Training Duty With Pay: Commissioned or Chief Warrant 

cers. 

Enclosures: 8S. & A. Form 201 and Health Record. 

1. On or about 1 July 1989 you will report to Med. Off. USNR Armory, 
Chicago, Ill, for physical examination. 

2. If found not physically qualified, paragraph 3, 4, 5, and 6 of this order 
will be cancelled, and you will return to your home. 





DECISIONS OF THE COMPTROLLER GENERAL 113 


8. If found physically qualified you will proceed to New York, N. Y., and 
report to the Commanding Officer of the U. S. S. Quincy before noon on 8 
July 1939 for training duty for a period of 14 days. 

4. Upon completion of this training duty, you will be examined physically, and 
will return to your home. Upon arrival at your home you will consider yourself 
released from training duty. 

5. Bring these orders with you upon reporting for training duty. Inability 
to comply with these orders must be reported to the Commandant immediately. 

6. You are entitled to active-duty pay of your rank as indicated in these 
orders during this training duty and for the time required in traveling (by the 
shortest usually traveled route) from your home to the place of reporting, and 
from place of detachment to your home upon completion of training duty, and 
mileage to place of reporting for training and from place of detachment from 
same. 


The despatch 0110-1045 of July 10, 1939, from the Commandant, 
Ninth Naval District, to the Commandant, Third Naval District, is as 
follows: 


0110 Ensign D O Vanness Naval Res under orders report Quincy prior noon 
Saturday eight July reported unable to comply because sprained ankle gave 
address seven seven nine east one eight three street New York City was 
directed report you by telephone and request instructions. Request you modify 
his orders as necessary to permit him complete fourteen days training duty 
and advise Comnine action taken and by letter circumstances concerning injury 
1045 


The Commandant, Third Naval District, on July 11, 1939, addressed 
the following communication to the Chief, Bureau of Navigation: 


From: Commandant, Third Naval District. 

To: The Chief of the Bureau of Navigation. 

Subject: Request for decision on duty and pay status of Ensign Donald 
Owen Van Ness, DE-V(G), USNR. 

Reference: (a) Article H—-7301 (1), (2), and (3), BuNav Manual. 

Enclosure: (A) Orders to training duty with pay—ND9 4 LMM (19678-39 
76331 of 20 June 1989. (B) Health Record, U. 8. Navy Form H, of Bnsign 
Donald Owen Van Ness, DE-V (G), USNR. (C) Comnine despatch 0110 1045 
of 10 July 1939. 

1. Ensign Donald Owen Van Ness, DE-V(G), USNR, reported at this Dis- 
trict Headquarters on the morning of 10 July 1939 and stated that he had failed 
to report on board the U. 8S. S. Quincy due to certain unusual circumstances, 

2. Ensign Van Ness stated that— 

(a) He is a traveling salesman and that he had requested the Commandant’s 
office, 9th Naval District, to word his orders in such manner as to permit him 
to take his physical examination in Chicago during a time convenient to himself. 

(b) He left Chicago for New York by private automobile on 1 July 1939. 

(c) He sprained his ankle badly at a point in Pennsylvania on 3 July 1939. 

(d) He arrived in New York on 4 July 1939 and received medical attention, 
including X-ray treatment from a private physician. 

(e) He intended to report on board the Quincy on crutches on 8 July 1939, in 
obedience to his orders, and as a preliminary measure had gone to the main 
gate of the Navy Yard and had been informed by the sentry at the gate that 
the Quincy would berth at the Navy Yard and sail from that point. 

(f) He went to the Navy Yard on the morning of 8 July and was informed 
o- ship was anchored off 135th Street, North River, and would sail from that 
point. 

(g) He reached the boat landing of USNRTS JUinois at 1230, at which time 
the Quincy was getting underway. He conversed with Lieut. Comdr. R. V. 
Dolan, USNR, who was on duty at the boat landing, and was advised by that 
officer to report at District Headquarters at 90 Church Street on the morning 
of 10 July. 

(h) Ensign Van Ness reported at District Headquarters on 10 July 1939 
and received a medical examination and medical attention as per entry in his 
Health Record, enclosure (B). 












114 DECISIONS OF THE COMPTROLLER GENERAL 






(i) This matter was discussed by telephone conversation between Captain 
Lackey of this office and Captain Schofield of the Reserve Section, Bureau of 
Navigation, and the opinion was expressed that Mr. Van Ness is not entitled to 
transportation, hospitalization, or active-duty pay. 

The Commandant is unable to agree to this interpretation, In his opinion 
Ensign Van Ness is entitled to hospitalization, to active-duty pay during the 
time he would normally have been in a pay status, and to transportation, 
because of the fact that he was performing travel in obedience to proper orders 
at the time of his accident. 

Reference (a) is explicit in providing for hospitalization, even in cases in 
which injury is incurred while in a non-pay status. In the opinion of the 
Commandant it is the intent of the various instructions covering cases of 
injury that no loss shall accrue to a Reserve officer by reason of an injury 
incurred while in a duty status. 

3. In view of the fact that Ensign Van Ness will be unable to take part in 
the training cruise as planned, it is the Commandant’s intention to order him 
to the Naval Hospital, and to return to his original point of departure on 
discharge from the hospital, with the understanding that he will receive duty 
pay for the period that he would normally have been in a pay status, and 
transportation for the travel involved. Confirmation of this understanding is 
requested. 

4. Return of all papers is requested. 


The first indorsement of July 14, 1939, forwarding the request, 
is as follows: 


From: The Chief of the Bureau of Navigation. 

To: The Secretary of the Navy. 

Subject: Request for decision on duty and pay status of Ensign Donald Owen 
Van Ness, DE-V(G), USNR. 

Reference: (a) Section 304 of the Naval Reserve Act of 1938. 

Enclosures (herewith): (A) Orders to training duty with pay issued by 
Comdat., 9th N. D., ND9 4 LMM (19678-3839) 76331 of 20 June, 1939. (B) Health 
Record, U. 8S. Navy Form H, of Ensign Donald Owen Van Ness, DE-V(G), 
USNR. (C) Comnine dispatch 0110 1045 of 10 July, 1939. 

1. Forwarded, requesting a decision from the Judge Advocate General as to 
whether the above-named officer is entitled to hospitalization as a result of 
the injury sustained by him under the circumstances set forth in basic letter. 

2. A decision is also requested as to whether he is entitled to active-duty pay 
and allowances for the period that he would normally have been in a pay 
status and transportation for the travel involved. 

8. It appears to be the view of the Commandant, Third Naval District, that 
the above officer was in the status of performing authorized travel to the train- 
ing duty to which ordered, at the time the injury was sustained, and that 
therefore under the provisions of reference (a) he is entitled to the above 
benefits. 

4. This Bureau does not concur in the above view. It is felt that in order 
to be entitled to benefits on account of injury sustained while performing 
authorized travel to or from training duty, the trip must be a direct trip to or 
from such duty, and not by a circuitous route or with delays en route not 
connected with the duty. It will be noted that the above officer, although not 
required to report on board the Quincy for training duty until 8 July, left 
Chicago by private automobile on 1 July and sprained his ankle at a point in 
Pennsylvania on 3 July. He arrived in New York on 4 July, but did not report 
to any Navy official until the date he was ordered to do so, namely 8 July. 

5. In the event it should be considered that this is a question for the Comp- 
troller General to decide, it is requested that appropriate action be taken to 
secure such decision. 


Section 304 of the Naval Reserve Act of 1938, 52 Stat. 1181, pro- 
vides, insofar as is here material, as follows: 
If in time of peace any member of the Naval Reserve is physically injured 


in the line of duty while performing active military or naval service, or dies 
as the result of such physical injury, he or his beneficiaries shall be entitled to 
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all the benefits prescribed by law for civil employees of the United States who 
are physically injured in the line of duty or who die as a result thereof, and 
the United States Employees’ Compensation Commission shall have jurisdiction 
in such cases and shall perform the same duties with reference thereto as in 
the cases of civil employees of the United States so disabled: Provided, That 
where a person who is eligible for the benefits prescribed by this section is 
also eligible for pension under the provisions of the act of June 23, 1937, 
entitled “An act to amend the provisions of the pension laws for peacetime 
service to include Reserve officers and members of the enlisted Reserves” (50 
Stat. 305), he shall elect which benefit he shall receive, and for the purposes of 
this section and of said act all members of the Naval Reserve shall be con- 
sidered as performing active military or naval service while performing active 
duty with or without pay, training duty with or without pay, drills, equivalent 
instruction or duty, appropriate duty, or other prescribed duty, or while per. 
forming authorized travel to or from such duties: Provided further, That for 
the purpose of determining the benefits to which entitled under the provisions 
of this section Naval Reservists so physically injured while performing the 
foregoing duties in a nonpay status will be held and considered as receiving the 
pay and allowances they would have received if in a pay status * * *. 

This Reserve officer’s medical record shows he was examined on the 
U.S. S. Wilamette June 26, 1939, and found physically qualified for 
active duty for training. It is stated he left Chicago July 1, 1939, 
by private automobile for New York and that he sprained his ankle 
July 3, 1939, at a point in Pennsylvania. The circumstances under 
which the injury was sustained are not shown. He arrived in New 
York July 4, 1939, four days in advance of the date he was authorized 
to report to the Commanding Officer of the U. S. S. Quincey. The 
radiogram of July 10, 1939, states he was unable to comply with his 
orders because of a sprained ankle but the report of the Commandant 
shows he arrived at the pier from which the U. 8. S. Quincy sailed too 
late to report on board as directed in his orders due to misinformation 
he received from the sentry at the Navy Yard gate. He reported 
July 10, 1939, as instructed, after failing to report in accordance 
with his orders, to the Commandant, Third Naval District, for the 
purpose of receiving modified orders. He was then reexamined and 
found not physically qualified for active training duty. It does not 
appear his active duty orders were modified. 

The time required in traveling by the shortest usually traveled 
route from the officer’s home to place of reporting involved less than 
one day’s travel, and commencement to comply with the orders prior 
to July 7, 1939, was not necessary or required. The circumstances of 
the injury are not shown; the injury occurred several days before any 
travel was required by his orders; under the circumstances the offi- 
cer cannot be regarded as traveling under orders when injured, nec- 
essary to bring his claim within the statute, and, not having reported 
for duty as directed, he is not entitled to active duty pay or to 
mileage for travel incident to reporting July 10, 1939, to the Com- 
mandant, Third Naval District. 

The enclosures enumerated in the letter of July 11, 1939, from the 
Commandant, Third Naval District, are returned herewith, 
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(B-8259) 
CONTRACTS—MISTAKES—BIDS—CORRECTION 


Where there is no room for doubt that the unit prices quoted in connection with 
advertised specifications were intended to be per ampoule and not per box of 
ten ampoules, and that the bidder, through misunderstanding of the adver- 
tised specifications, failed to so qualify its bid, and the difference between 
the said prices and the prices quoted by other bidders was sufficient to have 
placed the contracting officer on notice that the prices quoted were per 
ampoule and not per box, payment for future deliveries may be made on 
that basis, the bid when considered on the intended basis still being the 
lowest bid received, but, if any payments have been made at the original 
bid prices as specified in the contract, vouchers for the additional amounts 
are for settlement by the General Accounting Office as claims. 


Comptroller General Brown to the Secretary of the Treasury, July 28, 1939: 
There was received your letter of June 30, 1939, as follows: 


Reference is made to your letter of May 2, 1989 (B-3259), relative to a letter 
received from the University Laboratories, 609 North Grand Boulevard, St. 
Louis, Missouri, regarding awards under Items 51—T-6055, 51-T-6056, and 
51~-T-6057, covering Tryparsamide, Class 51, issued by the Procurement Division 
of this Department under the General Schedule of Supplies, for the period 
February 1, 1989, to January 31, 1940. 

The specifications contained in the invitation to bid are as follows: 

“Tryparsamide; prices bid shall include delivery to any point in the con- 
tinental United States from nearest distributor; furnish list of distributors: 


10 ampoules to box: 
(a) each (b) by the doz. Unit 
51-T-6055 1-gram ampoules Box 
51-T-06056 _2-gram ampoules Box 
51-T-6057 3-gram ampoules Box 
51~-T-6060 50-gram bottles: 
(1) By the dozen Doz. 
(2) By the gross Doz,” 


In setting up the bid forms in this manner it was intended that prices should 
be submitted on each box of ten ampoules and also on lots of one dozen boxes, 
the column headed “Unit” being designed to indicate the basis on which prices 
were to be submitted rather than a mere indication of the desired packaging. 
It is not understood why this meaning was not clear to all bidders since the 
indicated “Unit” for other items in the same bid form included “dozen,” “each,” 
“100,” ete, ‘ 

The prices received, as set forth on the enclosed tabulation, vary to such an 
extent, however, that there must have been some misunderstanding in this 
regard. University Laboratories and Mackall Bros. quoted prices ranging from 
$0.133 to $0.22 under the column headed “(a) each” on ampoules of all three 
sizes, and on the same items, Z D. Gilman, Inc., and McKesson & Robbins, 
Inc., quoted prices ranging from $1.40 to $2.20. Mackall Bros. struck the 
designated “Unit” from its bid, indicating that the prices quoted were not per 
box but per ampoule. From a review of its bid at this time it is evident that 
the University Laboratories intended to bid per ampoule and not per box, but 
there is nothing on the face of the bid so to indicate. 

The differences between the prices quoted by University Laboratories and 
those of the other bidders were so great that it is believed such a quotation 
should have been recognized as an obvious error. It is now apparent the 
intention of University Laboratories was to quote prices per ampoule and not 
per box of ten ampoules and the bidder should have been called upon to confirm 
the basis of its bid prior to making the award. The contract was awarded 
without such confirmation, however, and was forwarded to the General 
Accounting Office for filing on March 16, 1939. 
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Please advise the Department of your disposition of this case in order that 
the agencies which may place orders for these items may be promptly advised 
of any change in the schedule that may be necessitated thereby. 

In accordance with your request a copy of the advertised specifications is 
enclosed, together with the above-mentioned tabulation of all bids received. 

Examination of contract Tps-27511, dated January 31, 1939, on 
file in this office, discloses that award was made to the University 
Laboratories on items 51~T-6055, 51-T-6056, and 51~T-6057, tryp- 
arsamide, at the respective prices of $0.133, $0.171, and $0.209 per 
box of 10 ampoules. In comparison with such prices, the bid tabu- 
lations submitted with your letter show that the bid of Mackall Bros., 
which struck out the unit designated in the specifications was in the 
respective amounts of $0.14, $0.18, and $0.22 on the 3 items 
involved, and that the bids of Z. D. Gilman, Inc., and McKesson & 
Robbins, Inc., were in the respective amounts of $1.40, $1.80, and 
$2.20 per box of 10 ampoules. 

There appears to be no room for doubt that the unit prices quoted 
by the University Laboratories were intended to be per ampoule and 
not per box of 10 ampoules, and that the bidder, through misunder- 
standing of the advertised specifications, failed to so qualify its bid. 
It appears, also, as indicated in your letter, that the difference be- 
tween the prices quoted by the University Laboratories and by the 
other bidders was sufficient to have placed the contracting officer on 
notice that the prices quoted in the low bid were intended to be per 
ampoule and not per box of 10 ampoules. 

Accordingly, since the bid of the University Laboratories on items 
51-T-6055, 51~T-6056, and 51~T-6057 when considered on the in- 
tended basis, per ampoule, is still the lowest received, payment may 
be made on that basis for deliveries under said items, or, if any pay- 
ments have already been made at the rates per box specified in the 
contract, vouchers for the additional amounts claimed should be 
forwarded to this office for settlement as claims. 


(B-4858) 


VETERANS’ ADMINISTRATION — ADJUSTED COMPENSATION — ER- 
RONEOUS PAYMENTS—LIABILITY WHERE OBTAINED BECAUSE OF 
FRAUD OF VETERAN’S WIFE 


Notwithstanding the veteran may have had no knowledge prior to his wife’s 
death, or participation, directly or indirectly, in the scheme employed by 
her—the identifying of a dead person as her husband—to obtain the proceeds 
of his adjusted service certificate, the loss must fall upon him—and not 
the United States—as that one of two innocent parties, who, in law, most 
essentially facilitated the fraud, where he enabled her to perpetrate the 
fraud by designating her as the beneficiary of the certificate and entrusting 
the document into her keeping. See, also, 16 Comp. Gen. 371; id. T11; éd. 
984; and 17 id. 209, re veteran's liability for payments fraudulently obtained 
by his wife. 








118 DECISIONS OF THE COMPTROLLER GENERAL 





Comptroller General Brown to the Administrator of Veterans’ Affairs, July 
29, 1939: 


There has been considered your letter of July 10, 1939, as follows: 


The World War veteran, Bernice M. Botts, A—2420824, filed an Application 
for Adjusted Compensation (WWC Form No. 1), designating his wife, Nellie 
Bertha Botts, 2729 Walnut Street, St. Louis, Missouri, as beneficiary. Adjusted 
Service Certificate No. 1107095, issued to the veteran in the amount of $1,338.00, 
was pledged by him on January 28, 1927, with the Mercantile Trust Company, 
St. Louis, Missouri, for a loan of $117.00. The certificate was subsequently 
redeemed by the Veterans’ Administration on August 26, 1927, by payment of the 
loan with interest of $4.05 accrued to that date. Two additional loans were 
obtained by the veteran on the security of the certificate, one in the amount of 
$71.99 on April 6, 1929, and the other in the amount of $33.22 on May 17, 1930, 
the checks covering these loans being mailed to the veteran at 2749 Clark 
Avenue, St. Louis, Missouri, and 104 South Ewing Avenue, St. Louis, Missouri, 
respectively. 

On December 30, 1930, the office of the Veterans’ Administration at St. Louis, 
Missouri, informed the Central Office of this Administration that the veteran 
had died on November 3, 1930. A certified copy of the public record of death, 
showing the decedent was found dead from “shock and injuries (head severed 
from body),” and a certified copy of the Coroner’s inquest, both documents pur- 
porting to relate to this veteran, were forwarded to Central Office on January 27, 
1931, by the St. Louis Field Station, together with a demand for payment of the 
amount due on the veteran’s adjusted service certificate, Form 582, executed by 
the beneficiary, Nellie B. Botts. On the basis of this evidence, an award covering 
the amount outstanding on the veteran’s certificate, $1,074.24, was approved in 
favor of Mrs. Botts and Check No. 158304, drawn in that amount was mailed to 
her on March 5, 1931, at 2769A Chouteau Avenue, St. Louis, Missouri. The stat- 
utory burial allowance of $100.00 was also paid in this case, Check No. 1758888 
being drawn to the order of Watson & Son, Undertakers, and mailed to 2941 
Chouteau Avenue, St. Louis, Missouri. 

An Application (Form 1701) dated May 5, 1937, executed by the veteran for 
settlement of his certificate was received in Central Office from the Field Sta- 
tion of the Veterans’ Administration, Jefferson Barracks, Missouri. The finger- 
prints on the application are identical to those appearing on the veteran’s Ap- 
plication for Adjusted Compensation (WWC Form No. 1). The Field Station 
reported in a letter trasmitting the Application (Form 1701) that the veteran 
claimed that after the death of his wife on May 1, 1937, he had discovered from 
papers found in her safety deposit box at the Jefferson Franklin Bank, St. Louis, 
Missouri, that she, as beneficiary, had collected the balance due on his adjusted 
service certificate and that the $100.00 burial allowance had also been paid by 
the Veterans’ Administration. It was reported further that the veteran stated 
that he and his wife had lived together continuously from the date of their 
marriage, July 15, 1922, to the date of her death, with the exception of a few 
months in 1925, yet he also stated that he had not been aware of the fact that 
his wife had identified a body as his and had had it buried. When the veteran 
vas questioned at the Field Station as to why he had not previously filed his 
application for settlement he replied to the effect that he and his wife were well 
fixed financially, that his wife had been the proprietress of two boarding houses 
in St. Louis, and that as they were not in immediate need they preferred to col- 
lect the amount due with accrued interest at the date of maturity. This explana- 
tion, however, appeared inconsistent with the fact that up to 1930, the year of 
the veteran’s alleged death, loans had been obtained on the security of the cer- 
tificate in amounts as large as were available at the times of the several trans- 
actions, and with the fact that the veteran claimed that as far as he knew his 
wife did not leave any money. In view of the veteran’s apparently inconsistent 
statements the Jefferson Barracks Office was requested to conduct an investi- 
gation to determine, if possible, whether collusion existed between the veteran 
and his wife, or between the undertaker and Mrs. Botts, and whether Mrs. Botts 
left any estate from which the amount of her indebtedness to the Government 
might be recovered. The Field Examiner’s report dated April 28, 1938, trans- 
mitted with copies of official city records pertinent to the case and depositions 
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taken from the veteran and from Shirley J. Watson, son and business successor 
of the undertaker, disclosed that an unknown Negro man was killed by a train in 
St. Louis, Missouri, on November 3, 1930, that an inquest was held in the Coro- 
ner’s Office of the city of St. Louis on November 5, 1930, and that the body of 
the deceased was held in the city morgue for identification. The case was re- 
opened by the Coroner’s Office on December 29, 1930, at which time Nellie Bertha 
Botts, alias Blanche Nellie Botts, alleging that she lived in Harrisburg, Illinois, 
testified that the body was that of her husband Bernice Mathew Botts, whom 
she had not seen since the latter part of October or the first of November when 
he left home to seek work in St. Louis; that Rose Bradford, a friend of hers 
residing at 2747 Morgan Street, St. Louis, had notified her that her husband’s 
body was at the morgue. Under instructions from Mrs. Botts, the body was re- 
leased by the morgue to Watson & Son, Undertakers, 2769 Chouteau Avenue, St. 
Louis, Missouri, and was buried under the name of Bernice Mathew Botts on 
January 3, 1931, in the National Cemetery, Jefferson Barracks, Missouri. The 
fact was verified that Mrs. Botts died on May 1, 1937, and it was found from 
the records in the Probate Court of the city of St. Louis that the Public Adminis- 
trator had filed on any property which may have been owned by Mrs. Botts, but 
no property, real or personal, was found to exist. The evidence submitted by the 
Field Examiner was not conclusive with regard to the question of collusion but 
contained information suggesting certain leads which it appeared advisable to 
investigate further in an effort to establish definitely, if possible, whether Mrs. 
Botts’ fraudulent operations were conducted in collusion with some person or 
persons and, if so, to establish their identity. 

The case was accordingly referred to the United States Secret Service on 
June 28, 1938, by letter quoted in pertinent part as follows for your information 
as to the particular circumstances which appeared to require further investi- 
gation: 

“In view of the fact that the address of the undertaking establishment of 
Watson & Son, although shown as 2941 Chouteau Avenue, St. Louis, Missouri, 
on Veterans’ Administration records of the burial allowance of $100.00, is 
shown as 2769 Chouteau Avenue on the death certificate and in the deposition 
taken on April 25, 1938, from Shirley J. Watson, and as this address is evidently 
adjacent to 2769A Chouteau Avenue, to which the check was mailed covering 
the award to Nellie Bertha Botts of the amount outstanding on the veterans’ 
certificate, it appears advisable to investigate the circumstances to determine 
whether there was collusion between the undertaker and Mrs. Botts. The 
veteran alleges that he and his wife were living at 2112A Division Street, 
St. Louis, Missouri, in December 1930, and that they had never lived at 2769A 
Chouteau Avenue. It would appear advisable for the veteran to be brought 
before the undertaker now in charge of the establishment through which burial 
of the misidentified decedent was provided. Mr. Watson has stated in the 
deposition taken from him that, acting on the instruction of his father, now 
deceased, he made the necessary preparations and arrangements for the burial 
and that he attended the funeral at which four other persons were present, 
three women and a man. It is desired to ascertain if the veteran can be iden- 
tified by the undertaker as the man who attended the funeral in company 
with the three women. 

“Although the statement was made that the present undertaker’s father 
died in 1933, this does not appear to have been verified. In view of the circum- 
stances in the veteran's case indicating collusion with Mrs. Botts from some 
source, an official verification of the statement appears to be warranted. It is 
also suggested that Rose Bradford, mentioned in the testimony given in the 
Coroner’s Court on December 29, 1930, by Nellie Bertha Botts, alias Blanche 
Nellie Botts, as an acquaintance residing at 2747 Morgan Street, St. Louis, 
Missouri, who notified her that her husband’s body was at the morgue, might 
be able to furnish information pertinent to the case. It is noted that the ad- 
dress on Morgan Street was given on the death certificate as that of the 
veteran's wife. 

“It is also noted that while the veteran’s address is shown on the death 
certificate as Harrisburg, Illinois, his address is given on his Application for 
Adjusted Compensation (WWC Form No. 1), filed in October 1924, as 2729 
Walnut Street, St. Louis, Missouri; his addresses on the records of the three 
loans obtained on the security of his certificate and on his Application (Form 
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1701) for settlement are also in St. Louis, Missouri, and according to the Field 
Examiner's report dated April 28, 1938, the veteran had been employed by the 
Hooper Brothers Coal and Ice Company, 2905 Market Street, St. Louis, Missouri, 
for the past eight years. In his deposition dated April 22, 1938, the veteran 
alleged that his wife visited in Harrisburg, Illinois, in December 1930.” 

The final report of investigation dated January 26, 1939 from the St. Louis 
Missouri office of the Secret Service is, in pertinent part, as follows: 

“* * * On October 28, 1938, I verified at the Bureau of Vital Statistics, 
St. Louis, Mo., that James A. Watson, of Watson & Son, Undertakers, died Nov. 
4, 1933, and his address, as shown on the death certificate, was 2769 Chouteau 
Ave., St. Louis. 

“On November 2, 1938, I interviewed Bernice M. Botts at length. He reiter- 
ated his previous statements that he knew nothing about his wife having 
negotiated his Adjusted Service Certificate in 1930, until after her death 
when he opened her safety deposit box at the Jefferson Bank & Trust Co., and 
at which time he was accompanied by Wm. D. Shavers, colored, Attorney, who 
had represented his wife in legal matters; further stated in her effects he 
found another safety deposit box key and had written to the Mosler Co., Cin- 
cinnati, O., trying to learn to what bank it had been issued but was unsuc- 
cessful. I later ascertained this key was for a box his wife had at the Laclede 
Trust Co., now defunct, and from C. E. Werner, Liquidator for this bank, 
learned that when this box was opened by Notary Public J. C. Pauley in 1933 
it was found empty and a year’s rent was then due by Nellie Botts. Botts 
further stated that he made application and received loans as represented by 
checks 52497 and 442910 in 1929 and 1930 and when he made this last loan, 
his wife prevailed upon him not to borrow any more on his Certificate as 
they were doing well financially with her two rooming houses and he had a 
position; that he turned over all the papers relative to the Certificate to her 
and as stated, did not know same was negotiated until after her death. He 
further stated he did not know Shirley J. Watson, undertaker, and I had him 
accompany me to this place where Watson stated he did not know this Negro 
and had never seen him so far as he knew and that he was not present when 
alleged burial of Botts took place in 1930. Botts stated he had never heard 
of Rose Bradford and that in 1933 his wife had some insurance litigation with 
a local Company ; that he learned of this from Wim. D. Shavers after his wife's 
death. It appears that sometime in latter part of 1930 she visited her people 
at Mt. Vernon, Ind., and brought back a young negro boy named Lester Howard. 
Botts stated he refused to work and he asked him to leave. Further investiga- 
tion of this matter develops that in 1933 an unknown negro was killed by the 
Wabash RR in this city and Nellie Botts Howard made affidavit he was 
Lester Howard, her common law husband, and succeeded in collecting $475 
from the Missouri Insurance Company in this suit. Evidence was presented 
tending to show that Howard was still alive but the Insurance Agents were 
unable to establish this fact and from this, it would indicate this woman was 
making a racket of this matter. Botts was unable to furnish any data that 
would prove she was in collusion with any outsider in this matter and he im- 
pressed me as being truthful in the matter, altho the manner in which he and 
his wife handled their personal business was peculiar. He bears the reputa- 
tion of being a hard working negro with Hooper Bros. Coal & Ice Co., where 
he has been employed for a number of years. 

“Shirley J. Watson, undertaker, was interviewed and he stated he met 
Nellie Botts at 2747A Morgan St., once or twice in arranging for this funeral 
at the direction of his deceased father; that prior to this he had never heard 
of her and further that the woman with whom she was staying at above 
address mentioned she knew one Will .Tyler, Undertaker, Hopkinsville, Ky., 
now deceased and claimed to be a distant relative. James Tyler, son of Will 
Tyler, was interviewed by our Louisville District and information obtained 
that Wm. Alexander, 1716A Belle Glade, St. Louis, might know Tyler’s relatives 
that lived at 2747A Morgan St., but they had never heard of Rose Bradford. 
On January 25, 1989, I interviewed Wm. Alexander, retired P. O. employee 
but he had never heard of Rose Bradford and did not know any of the 
other persons involved in this matter. Watson stated that when check was 
issued to Nellie Botts #158,304 for $1,074.24, he had this check sent to her at 
2769A Choteau Ave., St. Louis, which is his living quarters over his place 
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of business, for the reason that Mrs. Botts agreed to pay the balance of the 
funeral expense when the check arrived; that he frequently did this in order 
to obtain his payments; that she paid to him around $200 out of this check. 
This firm was formerly located at 2941 Choteau Ave., St. Louis. Watson 
claimed that his father made all the arrangements for this funeral with Nellie 
Botts, and he denied ever associating with this woman at any time. 

“I made numerous inquiries relative to Rose Bradford but was unable to 
locate such a person, or find any person who resided at the Morgan St. address 
in 1930. Wm. D. Shavers, Attorney, claimed he did not know Nellie Botts 
until latter part of 1933, when she called at his office to represent her in a 
suit against the Mo. Insurance Co.; that he knew her as Nellie Howard and 
did not know Botts was her legal husband until Botts came to see him after 
the death of Nellie Botts alias Howard. I interviewed Bernice M. Botts sev- 
eral times and made diligent effort to uncover some evidence that would show 
collusion between he and his wife, or between Nellie Botts and Watson or any 
other person but was unsuccessful and as above stated, I was impressed with 
Botts’ sincerity in this manner. * * *” 

In view of the foregoing facts and circumstances, decision is desired as to 
whether or not the veteran has just claim to further payment. 


Notwithstanding the fact that the veteran denies that he partici- 
pated, either directly or indirectly, in the scheme which was em- 
ployed by his wife to obtain the proceeds of his adjusted service 
certificate, and he may have had no knowledge concerning it prior 
to her death, the further fact may not be overlooked that he enabled 
his wife to perpetrate the fraud by designating her as the beneficiary 
of the certificate and entrusting the document into her keeping. 
Consequently, even though the veteran be innocent of any wrong- 
doing, the Government is equally blameless, and the situation thus 
presented requires the application of the well-established principle 


that where both parties are innocent, and the loss must fall upon one, 
it should be upon the one, who, in law, most essentially facilitated 
the fraud. Stout v. Benoist, 39 Mo. 281. 

The language of Lord Mansfield in the leading case of Price v. 
Neal, 3 Burrows 1355, is particularly apt in the instant matter. 
He said: 


It is a misfortune which has happened without the defendant’s fault or 
neglect. If there was no neglect in the plaintiff, yet there is no reason to 
throw off the loss from one innocent man upon another innocent man. But 
in this case, if there was any fault or negligence in any one, it certainly 
was in the plaintiff, and not in the defendant. 

Furthermore, this office has uniformly held that the adjusted serv- 
ice account of a veteran may not be reliev>) of a charge represent- 
ing a payment fraudulently obtained by his wife, even though he 
had no actual knowledge of the transaction. 16 Comp. Gen. 371; 
id. 711; id. 984; 17 td. 209. 

In view of the reported facts and circumstances, it must be held 
that the Government’s liability under the veteran’s adjusted service 
certificate has been completely discharged by the payment of the 
proceeds of the certificate to his wife whom he had designated as 
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beneficiary and that there is, therefore, no appropriation available 
for any further payment on said certificate. Accordingly, you are 
advised that the settlement made in the instant case by your admin- 
istration should not be disturbed and the question presented in the 
concluding paragraph of your letter is answered in the negative. 


(A-81364) 


ALASKA—INDIAN HOSPITALS—DISPOSITION OF MISCELLANEOUS 
REVENUES 








Where a hospital is located on a reservation designated in Alaska under section 
2 of the act of May 1, 1936, 49 Stat. 1250, it may be considered as a hos- 
pital on an Indian reservation and the proceeds accruing from the hospital 
deposited to the credit of “Indian moneys, proceeds of labor” in accordance 
with section 1 of the act of May 17, 1926, 44 Stat. 560, but tracts withdrawn 
and reserved in Alaska for school, hospital, or other purposes, pursuant 
to the act of May 31, 1938, 52 Stat. 593, are not “Indian reservations” for 
revenue deposit purposes of the said act of May 17, 1926. 16 Comp. Gen. 
520, amplified. 


Comptroller General Brown to the Secretary of the Interior, July 31, 1939: 
I have your letter of July 14, 1939, as follows: 


This is with reference to your decision, A-81364, dated November 24, 1936 
f16 Comp. Gen. 520], in which it was held that collections of revenue made at 
hospitals under the Indian Service in Alaska not conducted as an activity of 
an Indian reservation, agency, or school, should continue to be deposited and 
covered into the Treasury as Miscellaneous Receipts. 

Most of the Indian Service hospitals in Alaska are located on land set aside 
by Executive orders as reserves for the use of the natives of Alaska. The 
wording of these Executive orders is not exactly alike in all instances, but 
generally speaking the land is set aside for the use of the natives (Indians, 
Eskimos, and Aleuts) and for the use of the Bureau of Education (formerly 
in charge) or the Office of Indian Affairs in carrying on educational, medical, 
and reindeer activities in Alaska for the benefit of the natives. 

Your decision on November 24, 1936, refers to the fact that under section 2 
of the act of May 1, 1936, the Secretary of the Interior has authority to desig- 
nate certain areas in Alaska as Indian reservations. Since the date of your 
decision, Congress passed the act of May 31, 1988, authorizing the Secretary of 
the Interior to reserve small tracts of land not to exceed 640 acres each of the 
public domain in Alaska for schools, hospitals, and other purposes. 

Your opinion is requested as to whether collections at Indian Service hos- 
pitals in Alaska may be deposited into the Treasury pursuant to the act of , 
May 17, 1926 (44 Stat. 560): 

1. Where the hospital is located on land set aside by Executive order as a 
reserve. 

2. Where the hospital is located on land which is withdrawn and perma- 
nently reserved by the Secretary of the Interior under the act of May 31, 1988. 


The act of May 31, 1938, 52 Stat. 593, provides: 


That the Secretary of the Interior be, and he is hereby, authorized, in his 
discretion, to withdraw and permanently reserve small tracts of not to exceed 
six hundred and forty acres each of the public domain in Alaska for schools, 
hospitals, and such other purposes as may be necessary in administering the 
affairs of the Indians, Eskimos, and Aleuts of Alaska: Provided, That such 
withdrawals shall be subject to any valid existing rights. 
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Section 2 of the act of May 1, 1936, 49 Stat. 1250, provides: 


That the Secretary of the Interior is hereby authorized to designate as an 
Indian reservation any area of land which has been reserved for the use and 
occupancy of Indians or Eskimos by section 8 of the act of May 17, 1884 (23 
Stat. 26), or by section 14 or section 15 of the act of March 3, 1891 (26 Stat. 
1101), or which has been heretofore reserved under any executive order and 
placed under the jurisdiction of the Department of the Interior or any bureau 
thereof, together with additional public lands adjacent thereto, within the 
Territory of Alaska, or any other public lands which are actually occupied 
by Indians or Eskimos within said Territory: Provided, That the designation 
by the Secretary of the Interior of any such area of land as a reservation 
shall be effective only upon its approval by the vote, by secret ballot, of a 
majority of the Indian or Eskimo residents thereof who vote at a speciai 
election duly called by the Secretary of the Interior upon thirty days’ notice: 
Provided, however, That in each instance the total vote cast shall not be less 
than 30 per centum of those entitled to vote: Provided further, That nothing 
herein contained shall affect any valid existing claim, location, or entry under 
the laws of the United States, whether for homestead, mineral, right-of-way, 
or other purpose whatsoever, or shall affect the rights of any such owner, 
claimant, locator, or entryman to the full use and enjoyment of the land so 
occupied. 


An area of not exceeding 640 acres withdrawn and reserved for 
school, hospital, or other purposes pursuant to the act of May 31, 
1938, supra, would not constitute such a tract an “Indian reservation” 
within the purview of section 1 of the act of May 17, 1926, 44 Stat. 
560. However, reservations designated pursuant to section 2 of the 
act of May 1, 1936, supra, are ipso facto Indian reservations and, 
accordingly, where a hospital is located on a reservation designated 
pursuant to the act of May 1, 1936, it may be considered as a hospital 


on an Indian reservation and, under such circumstances, the pro- 
ceeds accruing from the hospital would be for deposit to the credit of 
“Indian moneys, proceeds of labor,” in accordance with section 1 of 
the act of May 17, 1926. 

Your submission is answered accordingly. 


(B-4397) 


POST OFFICE DEPARTMENT—MAILS—REGISTRY, INSURANCE, ETC., 
FEES—REFUNDS WHERE MAIL MATTER WITHDRAWN BEFORE 
DISPATCH 


Registry, insurance, c. o. d., and return-receipt fees, and fees paid for the pur- 
pose of restricting the delivery of registered or insured mail to the 
addressee or his order, may not be refunded where the mail matter involved 
is withdrawn before dispatch at the mailing post office. 


Comptroller General Brown to the Postmaster General, July 31, 1939: 

There has been considered your letter dated June 16, 1939, as fol- 
lows: 
From time to time requests are received in the Department for refunds of 


registry, insurance, or c. o. d. fees paid on mail matter withdrawn before dispatch 
at the mailing office. Section 584 of the Postal Laws and Regulations, which 
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is based upon 39 U. S. C. 300, provides for the return of postage on mail matter 
for which service is not rendered. In filing claims for the return of registry, 
insurance, or c. o. d. fees, the mailers believe that a similar rule should obtain 
with respect to such fees when no service is performed by the Government. The 
Department has taken the position that where articles presented for mailing 
contain matter of intrinsic value these fees should not be refunded inasmuch 
as the postal service has incurred a liability for loss, rifling, or damage which 
might occur between the time mailing receipts are issued and the time when 
the articles are actually withdrawn. However, cases arise where registered 
articles containing matter of no intrinsic value and for which no indemnity 
liability was assumed by the postal service are withdrawn before dispatch and 
the senders have requested a refund of postage, registry fees, and return-receipt 
fees. 

As a specific example your attention is invited to the application of the 
Motor Vehicle Division, Department of State, Madison, Wisconsin, for a refund 
of the postage, registry fees, and return-receipt fees expended in the the total 
amount of $38.64 on 184 letters, containing notices of cancelation of insurance 
policies which were presented for registration on November 9, 1938, but were 
withdrawn within a few minutes and before the articles had been prepared 
for dispatch. The registration numbers had been entered on the envelopes 
and the articles listed on firm mailing sheets by the sender, but the return 
receipts had not been prepared, nor had all of the envelopes been postmarked by 
postal employees at the time the articles were withdrawn. 

Since the contents of the above-mentioned articles were of no value and since 
no indemnity liability attached thereto, a decision is requested whether it would 
not be proper to refund the registry fees and return receipt fees, as well as the 
postage, on these articles. It is further requested that you advise whether re- 
turn receipt fees may be refunded in cases where the registered or insured 
articles are withdrawn before dispatch even though the article for which the 
return receipt was requested contains matter of value. 

It is likewise requested that you advise whether a refund can be made of a 
fee paid by a sender for the purpose of restricting the delivery of registered or 
insured mail to the addressee or his order in cases where the article is with- 
drawn before dispatch. 


The authority for refunding “postage” is found in section 2, act of 
March 38, 1905, 33 Stat. 1091 (39 U. S. C. A. 300), which is as follows: 


That hereafter, whenever it shall be shown to the satisfaction of the Post- 
master General that any postage is paid on any mail matter for which service 
is not rendered, or is collected in excess of the lawful rate, he may, in his dis- 
cretion, authorize the postmaster at the office where paid to refund the proper 
amount out of the postal receipts in the possession of the postmaster: Provided, 
That this provision shall apply to all applications for such refunds pending in 
the Post Office Department at the time of the passage of this act. 


The records of this office show that questions similar to that you 
now present heretofore have been considered by former comptrollers 
of the Treasury. Prior to the enactment of the above quoted statute, 
Comptroller Tracewell, in a decision dated September 19, 1904, 11 
Comp. Dec. 146, stated: 

I am not aware of any provision of law which authorizes the refundment of 
postage paid in excess, or of any appropriation providing for such refundment, 


and I do not think such refundment can properly be paid out of postal revenues 
without specific provision therefor. 


However, by decision of May 8, 1905, 11 Comp. Dec. 672, Comp- 
troller Tracewell held there was then authority to refund the postage 
erroneously and illegally collected in a case pending at the time of 
the passage of the act of March 3, 1905, swpra, and in a decision by 
Comptroller Downey dated February 20, 1914, 20 Comp. Dec. 571, it 
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was held with respect to the refunding of registry insurance and 
c. 0. d. fees, as follows: 

The refundment of the postage under the act of March 3, 1905, is analogous 
to that made by a common carrier for goods lost in transit when it refunds pre- 
paid freight or express charges, not as a part of the value of the goods lost, but 
as unearned freight, for service not performed. 

The insurance and other fees in question cannot, however, be refunded as a 
part of the value of the goods as indemnity, or otherwise, because they rep- 
resent the Government’s charge for assuming the liability to pay insurance upon 
the goods in the event of its failure to deliver them, a liability which would not 
otherwise exist as an enforceable claim against the Government. 

Similarly, registry, insurance, and c. o. d. fees paid on mail matter 
of intrinsic value, or of no intrinsic value, which is withdrawn by 
senders before dispatch at the mailing offices, and fees paid by a 
sender for the purpose of restricting the delivery of registered or 
insured mail to the addressee or his order, being the fees paid in addi- 
tion to “regular postage” are not authorized to be refunded under the 
act of March 3, 1905, supra. 

With respect to fees for return receipts, prescribed by the act of 
June 28, 1932, 47 Stat. 340, it is provided: 

That no refund shall be made of fees paid for return receipts for registered 


or insured mail where the failure to furnish the sender a return receipt or the 
equivalent is not due to the fault of the Postal Service. [Italics supplied.] 


Also, under the act of June 18, 1934, 48 Stat. 992, the Postmaster 
General is authorized to charge an additional fee of 10 cents for 
effecting delivery of domestic registered, insured, or collect-on- 
delivery mail, the delivery of which is restricted to the addressee 
only, or to the addressee or order, but the act further provides: 

That no refund shall be made of fees paid for this service unless request for 
refund is made and erroneous delivery of the article or articles was made by the 


Postal Service or nondelivery of the article or articles was due to some fault of 
the Postal Service. [Italics supplied.] 


In view of the foregoing laws, regulations and decisions, and the 
further fact that no specific appropriation has been made for the 
refund of the fees such as referred to in your letter, it must be held, 
in specific answer to the question you submit, that the refund of such 
fees is not authorized. 


(B-4610) 


COMPENSATION—PROMOTIONS—TEMPORARY EMPLOYEES 
CONTINUED IN SERVICE 


Whether continuance in the service of a temporary employee appointed pursuant 
to section 4 of Civil Service Rule VIII is under a new appointment or an 
extension of the original one for nonpromotional purposes of rule 6 of sec- 
tion 6 of the Classification Act which provides that all new appointments 
shall be made at the minimum rate of the appropriate grade or class, is a 
matter within the jurisdiction of the Civil Service Commission. 4 Comp. 
Gen. 54 and A-15372, August 30, 1926, amplified. 
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Comptroller General Brown to the Secretary of the Treasury, July 31, 1939: 
There has been considered your letter of June 26, 1939, as follows: 


The question has arisen concerning the authority of this Department to in- 
crease the salary of Carl S. Shoup, an employee of this Department, who is 
serving under a temporary appointment made pursuant to section 4 of Civil 
Service Rule VIII. 

The Civil Service Commission has declined to lend its approval to such a pro- 
motion, stating that it felt itself bound by the decisions of your office of July 14, 
1924, August 30, 1926, and August 31, 1934. While those decisions are undoubt- 
edly correct, it would seem, as indicated in the attached opinion of the General 
Counsel of the Treasury Department, that the questions therein presented to you 
were based upon the assumption, which it is believed you will agree was errone- 
ous, that an extension of a temporary appointment constitutes a new appoint- 
ment within the meaning of rule 6 of section 6 of the Classification Act of 1923. 
Your decisions do not appear to have been directly concerned with that particular 
point. 

In view of that fact, and in the light of the views expressed in the attached 
opinion, it is respectfully requested that the matter be given your consideration. 
The Civil Service Commission will be advised of the submission of this matter 
to you and a copy of the attached opinion will be sent to that office. 


The facts with respect to Mr. Shoup’s employment are stated in the 
opinion of the General Counsel of the Treasury Department as 
follows: 


From 1934 until the present time, Shoup has been employed by the Treasury 
Department for varying periods of time as a tax expert. On September 27, 1938, 
he received a temporary appointment, effective October 1, 1988, as a consulting 
expert, P-8, at a compensation of $22.22 per diem when actually employed, the 
rate being the equivalent of $8,000 per annum, which is the minimum salary fixed 
for Grade 8 by the Classification Act of 1923, 42 Stat. 1492, as amended (U. S. C. 
title 5, sec. 673). That appointment was approved by the Civil Service Commis- 
sion on October 19, 1938, for a period of three months. At the expiration of the 
three months, authority was requested of the Commission for an extension of 
such appointment at an increased compensation of $25.00 per diem. The Com- 
mission, however, in a letter under date of January 13, 1939, declined to grant 
authority for the extension of the appointment at a rate of compensation above 

2.22 per diem. The Commission, after reconsidering the question, adhered to 
th: it position in a letter under date of March 18, 1939. * * 


Section 4 of Civil Service Rule No. VIII, pursuant to which Mr. 
Shoup was temporarily appointed, provides as follows: 


Job employment.—When there is work of a temporary character, at the com- 
pletion of which the services of an additional employee will not be required, a 
temporary appointment may be made with the prior consent of the Commission 
for a period not to exceed 3 months, and may with like consent of the Commis- 
sion be extended for a further period of 3 months. Such temporary appointment 
shall be made through certification from the Commission's eligible registers 
unless the Commission shall decide in any case that there are no available eli- 
gibles. Such temporary appointment shall not extend beyond 6 months, unless 
there are no eligibles available for the additional period or under unusual circum- 
stances which seem to the Commission to justify an extension beyond 6 months; 
and in no case shall such temporary appointment extend beyond 6 months for 
any purpose other than to complete the job of work for which the person was 
originally employed. The Commission may restrict certification for temporary 
appointment to such eligibles as by reason of residence or other conditions are 
immediately available. 


It is understood the Civil Service Commission refused to extend 


the original appointment of Mr. Shoup for an additional period at. 
a rate of compensation in excess of $22.22 per diem, on the basis of 
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its ruling as set forth in a footnote to Rule VIII on page 37 of the 
Civil Service Rules, amended to June 30, 1937, as follows: 


Promotion of temporaries not permissible—-Temporary appointments are au- 
thorized in the absence of eligibles who are willing to accept service under 
certain specific conditions and at a certain salary as set forth by a department 
or office. As there may be eligibles who are willing to accept appointment at 
a higher salary or under different conditions from those specified by the de- 
partment or office, it would be unfair to such eligibles to allow the promotion 
of the persons temporarily appointed. Furthermore, since temporary appoint- 
ments in positions subject to the Classification Act of 1923 are subject to the 
requirements of that act that all new appointments must be made at the mini- 
mum rate of the grade or grades thereof, including extensions of temporary 
appointments and probationary appointments, no salary increases will be 
allowed during temporary employment in positions subject to the Classification 
Act of 1923. No change may be made in the duties of a temporary appointee 
without the prior consent of the Commission (minute of Commission, Nov. 12, 
1926, based on decision, Comp. Gen., Aug. 30, 1926). 


In the decision of August 30, 1926 (A-15372), referred to in the 
above-quoted footnote, Comptroller General McCarl, in considering 
the application of Civil Service Rule VIII to rule 6 of section 6 of 
the Classification Act of 1923, stated: 


The questions now submitted relate to whether the commission should 
authorize any promotion of temporary appointees, in view of the provisions of 
rule 6 of section 6 of the Classification Act, as follows: 

“6. All new appointments shall be made at the minimum rate of the ap 
propriate grade or class thereof.” 

In decision of July 14, 1924, 4 Comp. Gen. 54, 55, it was held: 

“* * * Rule 6 does not mean that only the first appointment given an 
employee under Civil Service rules and regulations is required to be at the 
minimum rate, but that any new appointment, regardless of the temporary or 
permanent character thereof, must be at the minimum rate of the appropriate 
grade or class. No other construction is possible under the terms of the rule. 
The permanent appointment of an employee serving under a temporary ap- 
pointment is a ‘new’ appointment and must be at the minimum rate of the 
appropriate grade or class; also a second temporary appointment of an em- 
ployee must be at the minimum rate of the appropriate grade or class. * * * 

“The classification act expressly includes temporary employees. The em- 
ployee in question 2 is holding a ‘position’ within the meaning of that term 
as used in the classification act and is therefore subject to all the rules of 
section 6 thereof.” 

It is understood that under all of the sections of rule VIII the duration of 
individual temporary appointments does not exceed three months, at the 
expiration of which another temporary appointment not to exceed three months 
is issued if necessary and proper. In view of the requirements of law that 
the initial salary rate under all temporary appointments, including the second 
and subsequent temporary appointments to the same person, shall be at the 
minimum salary rate of the grade in which the position is allocated, and 
because of the very nature of and reasons for, temporary appointments, it 
would appear to be only reasonable and proper for the commission to prescribe 
a general rule that no promotion is authorized under any temporary appoint- 
ment coming within the provisions of the classification act. 


It appears that prior to the Classification Act of 1923, temporary 
employees could be promoted with the consent of the Civil Service 
Commission but that the Commission will not now approve pro- 
motions to temporary employees because of the decision quoted above 
and the requirement of the classification act that “all new appoint- 
ments” be made at the minimum rate of the grade. It is suggested 
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in your submission, supra, that an extension of an original temporary 
appointment under Civil Service Rule VIII is not a new appoint- 
ment within the meaning of the Classification Act of 1923, and the 
General Counsel of the Treasury Department has stated in this 
respect that— 

The very wording of the above section [section 4, Rule VIII] clearly indicates 
that, under ordinary circumstances, if a temporary appointee thereunder is 
continued in the service for longer than three months, he is not continued under 
a new appointment, but rather under the original one which has been extended. 
The words “extend” or “extension” have been construed with reference to 
many different types of situations, but always to describe an enlargement, con- 
tinuation, or prolongation of the space, time, or status of some subject in 
existence, rather than the creation of something new. * * * 

I am in accord with the view that an “extended” appointment is 
not strictly a “new” appointment within the meaning of the Classi- 
fication Act, the words “extend,” “extended,” and “extension,” as used 
in Civil Service Rule VIII clearly relating to the original appoint- 
ment and not to a new appointment. However, the fact that a 
temporary employee is continued in the service for longer than 3 
months does not necessarily mean that his original appointment 
has been extended. The determination of this would depend upon 
whether the continuance in the service after the period for which 
appointed was, in fact, by virtue of an actual extension of the origi- 
nal appointment, or by virtue of a new appointment. As to this, 
the terms of the Civil Service Commission’s authorization would 
appear to be controlling. 

The matter of authorizing temporary appointments is a discre- 
tionary one exclusively within the jurisdiction of the Civil Service 
Commission, and whether, in a particular case, an original appoint- 
ment is to be extended, as such, or whether the employee’s services 
are to be continued by virtue of a new appointment is a matter for 
the Commission to determine in the exercise of its authority and dis- 
cretion. So, also, is the matter of promotions within the jurisdiction 
of the Civil Service Commission, section 4 of the act of August 23, 
1912, 37 Stat. 413, providing that “Ail promotions, demotions, or dis- 
missals shall be governed by provisions of the civil-service rules.” 
Hence, it is not the province of this office to determine when, or under 
what conditions of employment, a temporary appointment is to be 
made, extended, or terminated and renewed. In this connection it 
is to be noted that the decision of August 30, 1926, hereinbefore 
quoted, did not purport to announce a rule, binding upon the Civil 
Service Commission, to the effect that no promotion is authorized 
under a temporary appointment. The only effect of the decision in 
this respect was to advise the Commission in substance that it had 
the authority to prescribe such a rule—not that it must prescribe such 
a rule. Furthermore, an answer to the question whether an em- 
ployee serving under a temporary appointment may be promoted 
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is not necessarily determinative of the question whether, after the 
expiration of the period for which appointed, a temporary employee 
may be continued in the service at an increased salary. Of course, 
the compensation to be paid a temporary employee is a material part 
of his appointment and there may be some question as to whether 
a continuation in the service at an increased rate of compensation 
could be regarded as by virtue of an extension of the original ap- 
pointment—which was at a different rate of compensation—or 
whether it must, because of the change in compensation, be regarded 
as by virtue of a new appointment. That, however, is a matter 


which appears to be properly for the consideration of the Civil 
Service Commission. 


(A-75890) 


DECISIONS —GENERAL ACCOUNTING OFFICE— BINDING EFFECT; 
PAY—PERIODS—WORLD WAR EMERGENCY OFFICERS APPOINTED 
TO REGULAR ARMY 


A decision rendered pursuant to request of a disbursing officer under section 8 
of the Dockery Act of July 31, 1894, 28 Stat. 207, and on a full considera- 
tion of all of the facts of a case, is binding on the General Accounting 
Office in the settlement of the account containing the disbursement, and a 
request for reconsideration thereof, solely on the legal question involved, 
must be denied insofar as concerns payments which have been made under 
authority of the said decision. 

World War emergency officers of the Medical Department and Chaplain Corps 
appointed to the Regular Army in a grade below that of major under the 
act of June 4, 1920, and who attain the grades of lieutenant colonel and 
colonel are entitled to the pay of the fifth and sixth periods. 


Assistant Comptroller General Elliott to the Secretary of War, August 1, 1939: 


There has been considered your letter of January 7, 1938, file 
G-4/29450-15, as follows: 


Reference is made to your manuscript decision, A-75890, August 30, 1937, 
addressed to the Chief of Finance, U. 8S. Army, wherein it was held that Lieu- 
tenant Colonel Frank H. Hayes, Chaplain, who was appointed to that grade 
September 28, 19385, and whose original appointment in the Regular Army was 
in the grade of captain and whose promotion to the grade of lieutenant colonel 
was effective prior to the completion of twenty years’ service, is entitled to the 
pay of the fifth pay period under the provisions of paragraph 4, section 1, of the 
Pay Readjustment Act of 1922 (42 Stat. 625; U. S. C. 37: 1-31). This decision is 
applicable to medical, dental and veterinary officers as well as to chaplains. 

The construction of the pertinent statutes involved in the decision materially 
differs from the construction which has been contemplated by those in the War 
Department charged with the administration of these fifteen-year old statutes. 
If the decision is followed, a preference in pay will be given to a certain class 
of officer personnel which has never been envisioned by the War Department 
and will create a past due obligation of the Government, estimated in the 
hundreds of thousands of dollars, for which no provision has been made in 
either past or current appropriation acts. 

It is requested that reconsideration be given to the above-mentioned decision. 
There is attached, for consideration by your office, a copy of an approved opinion 
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of The Judge Advocate General respecting the War Department’s interpretation 
of the statutes involved. 


Section 8 of the Dockery Act of July 31, 1894, 28 Stat. 207 (31 
U. S. Code, sec. 74), is in part as follows: 

Disbursing officers, or the head of any Executive Department, or other estab- 
lishment not under any of the Executive Departments, may apply for and the 
Comptroller of the Treasury [now Comptroller General of the United States] 
shall render his decision upon any question involving a payment to be made 
by them or under them, which decision, when rendered, shall govern the Auditor 
and the Comptroller of the Treasury [now General Accounting Office and Comp- 
troller General of the United States] in passing upon the account containing 
said disbursement. 

In accordance with the provisions of said statute, the question con- 
sidered in the decision to which reference was made in the above- 
quoted letter was submitted to this office by Maj. Herbert Baldwin, 
Finance Department, United States Army, the disbursing officer at 
Fort Shafter, T. H., March 17, 1936, at that time charged with the 
duty of paying pay and allowance accounts of Lt. Col. Frank H. 
Hayes, Chaplain, United States Army, and, pursuant to depart- 
mental requirement, the request for decision was forwarded through 
the Office of the Chief of Finance, who, by first indorsement of May 
22, 1936, forwarded the request to this office with the statement that 
“This request for advance decision is made under the authority con- 
tained in the act of July 31, 1894 (28 Stat. 208; U. S. C., 31: 74).” 
Under the plain terms of the cited act of July 31, 1894, the decision 
rendered pursuant to such request is binding on this office in the 
settlement of the account containing the disbursement. I assume, 
therefore, it is not your purpose to request a reconsideration of the 
decision so far as affects payments which have been made under the 
authority thereof. Such a request for reconsideration would have to 
be denied. See 6 Comp. Dec. 50. That is, a decision on a full con- 
sideration of all of the facts of a case, so far as it authorizes a pay- 
ment, may not be reconsidered, solely on the legal question involved, 
for the purpose of modifying or withdrawing the authority given by 
the decision to the disbursing officer applying for it—and under which 
he acted. 

However, your letter may be considered a request for reconsidera- 
tion of the legal conclusion reached in the decision to which you 
refer so far as it may relate to payments hereafter to be made. 

Although the statute provides for decision by the Comptroller 
General in order that the question considered may be set at rest 
so far as the executive branch of the Government is concerned, yet 
in view of the settled policy of this office to resolve all genuine 
doubts as to law and facts in favor of the Government and thus to 
reserve for judicial consideration any doubtful question before pay- 
ment is made, it is the uniform practice of this office to give fur- 
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ther consideration to any question decided where suggestion is made 
that the interests of the Government may not have been adequately 
protected by a decision. In keeping with such practice, consideration 
will be given the subject matter of the decision to which you refer 
so far as it may be regarded as authority for future payments on 
the basis held to be authorized by the decision in question. 

The said decision of August 30, 1937, held that Chaplain (Lt. Col.) 
Frank H. Hayes, who was appointed a lieutenant colonel September 
28, 1935, was entitled to fifth-period pay from that date. It was, 
therefore, an interpretation of the Joint Pay Act of June 10, 1922, 42 
Stat. 625, as applied to the facts of his case. The Army Register for 
1939, at page 332, shows he has had the following service: 

{Other than Regular Army] Ch. (1 It). N. A. 9 Feb. 18; accepted 14 Feb. 18; 
ch. (capt.) U. S. A. 8 May 19; accepted 18 May 19; hon. dis. 3 Sept. 19.— 


{In Regular Army] Ch. (capt.) 1 July 20; accepted 30 Sept. 20; Maj. 28 Sept. 
29; lt. col. 28 Sept. 35. 


Informal information obtained from The Adjutant General’s Of- 
fice on June 10, 1936, is that the original appointment to the Regular 
Army was September 28, 1920, with rank from July 1, 1920, and 
subsequent promotions so indicate. At the time of his last promo- 
tion he had been an officer of the Regular Army for 15 years, Sep- 
tember 28, 1920, to September 28, 1935, and had service during the 
World War as an emergency officer from date of acceptance, Febru- 


ary 14, 1918, to and including date of discharge, September 3, 1919, 
or 1 year, 6 months, and 20 days, a total on date of appointment as 
lieutenant colonel of 16 years, 6 months, and 20 days. The question 
presented was whether, on such appointment, he was entitled to 
pay of the fifth period. It may be remarked that Chaplain Hayes 
completed 20 years of service on March 8, 1939, so that as to his 
pay from and after that date there could be no question. 

The fourth paragraph of section 1 of the act of June 10, 1922, 42 
Stat. 625, authorizes the pay of the fifth period: 

* * * to lieutenant colonels of the Army * * * who have completed 
twenty years’ service, or whose first appointment in the permanent service 
was in a grade above that corresponding to captain in the Army, or who 
were appointed to the Regular Army under the provisions of the first sentence 
of said section 24; * * *. [More completely described in the third para- 
graph of section 1 of the Act as “act of June 3, 1916, as amended by the 
act of June 4, 1920.”}. 

In the decision of which you request reconsideration it was con- 
cluded that the officer was appointed to the Regular Army “under 
the provisions of the first sentence of said section 24” within the 
intent and meaning of the Joint Pay Act. In a memorandum opin- 
ion of the Judge Advocate General addressed to you December 20, 
1937, and which you transmit, that officiai expresses the view that 
the provisions for the appointment of chaplains and officers of the 
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Medical Department contained in sections 15 and 10, respectively, 
of the act of June 4, 1920, 41 Stat. 759, are exclusive of the pro- 
vision for the appointment of officers contained in the first sentence 
of section 24 of the act of June 4, 1920. There is no need to ques- 
tion that conclusion but that does not answer the question presented 
to this office for decision. 

Literally, of course, chaplains appointed to the Regular Army 
under section 15 of the act of June 4, 1920, were not appointed to 
the Regular Army under the provisions of the first sentence of sec- 
tion 24 of that act but that does not necessarily determine the in- 
tent of the language contained in the act of June 10, 1922, here 
for consideration. The pay of the sixth period to colonels is also 
authorized to be paid to those “who were appointed to the Regular 
Army under the provisions of the first sentence of section 24.” In 
the original act, fourth-period pay was provided for majors “who 
were appointed to the Regular Army under the provisions of the 
first sentence of said section 24.” The base pay of the third period 
was payable to captains of the Army “whose present rank [that is, 
July 1, 1922] dates from July 1, 1920 or earlier”; an obvious ref- 
erence to the provisions in sections 10 and 15 of the act of June 
4, 1920, that of the vacancies existing in the Medical Department 
and among chaplains on July 1, 1920, “such number as the Presi- 
dent may direct shall be filled by the appointment on that date” 
of emergency officers as therein described and the provision, in 
section 24 that one-half of the vacancies caused by that act, ex- 
clusive of those in the Medical Department and among chaplains 
“shall be filled by the appointment to date from July 1, 1920” of 
emergency officers under the conditions and limitations therein 
prescribed. 

So that under the original act of June 10, 1922, (1) all chaplains 
and officers of the Medical Department appointed and serving as 
captains were on a parity as to third period pay with all other officers 
of the Army of that grade appointed under the act of June 4, 1920; 
(2) all such officers appointed to or attaining the grade of major 
were entitled to fourth period pay under the clause in that paragraph 
for payment of pay of the fourth period to majors “whose first ap- 
pointment in the permanent service was in a grade above that corre- 
sponding to second lieutenants in the Army”; and (3) all such offi- 
cers who were appointed above the grade of captain were entitled 
to pay of the fifth and sixth periods upon attaining the grades of 
lieutenant colonel and colonel, respectively. It is only such officers 
of the Medical Department and chaplains as were appointed not 
above the grade of captain and who attain the grades of lieutenant 
colonel and colonel who are not clearly on a parity of pay with promo- 
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tion list officers who were appointed to the Regular Army to date 
from July 1, 1920, under the act of June 4, 1920, and who, also, attain 
the grades of lieutenant colonel and colonel. All promotion list offi- 
cers so appointed upon attaining the grades of lieutenant colonel 
and colonel receive the pay of the fifth and sixth periods, so the 
discrimination contended for by the War Department is only with re- 
spect to officers of the Medical Department and chaplains appointed 
to the Regular Army in a grade below that of major under the act of 
June 4, 1920, and who attain the grades of lieutenant colonel and 
colonel. They have had equality of pay with other officers appointed 
under the act of 1920 to and including the grade of major and the 
question for consideration was whether notwithstanding the appar- 
ently plain language of the Joint Pay Act as to fifth and sixth period 
pay it was intended that this limited class of officers should be placed 
in a position of inferiority as to pay and allowances with respect to 
all other officers of the Army of the same grade and conditions of 
appointment. 

The Congress itself inferpreted the provision in the amendment 
of the fifth paragraph relating to fourth period pay by the act of 
May 28, 1928, 45 Stat. 719, when it reenacted the paragraph and, so 
far as here material, changed the clause in the original act reading 
“or who were appointed to the Regular Army under the provisions 
of the first sentence of said section 24” to read (p. 720) “or who were 
appointed to the Regular Army to fill vacancies created by the in- 
crease of the commissioned personnel thereof in 1920.” The amend- 
ment of that paragraph had been requested by the Secretary of the 
Navy to include lieutenant commanders of the Staff Corps of the 
Navy in the provision for payment of pay of the fourth period to lieu- 
tenants of the Staff Corps of the Navy whose total commissioned 
service equalled that of lieutenant commanders of the line of the 
Navy drawing the pay of that period. Amendment to the bill as 
reported by the committee was offered by Mr. LaGuardia amending 
it to the form appearing in the act (so far as here material) and 
upon suggestion that the amendment covered a greater field Mr. 
LaGuardia said, Congressional Record, volume 69, part T, page 
8007, that: 

* * * T have not offered anything new. The amendment changes only the 
last five lines of the act referred to, and I did not put anything new in it. 

Mr. Buack of Texas. Has the gentleman examined the language in his amend- 
ment very carefully to see that it does not go beyond the scope of the present 
bill? 

Mr, LaGuarprA. Of course I have. All I have done is to rewrite paragraph 5 


as it is amended by the present bill, I would not think of doing anything 
oles, * 9° 





134 DECISIONS OF THE COMPTROLLER GENERAL 


This change in phraseology seems to have more nearly expressed 
the purpose of the joint committee having the pay bill in charge in 
1922 as appears from the hearings before a special committee of the 
House of Representatives, Sixty-seventh Congress, second session, on 
H. R. 10972, March 18 and March 20, 1922, as printed for the use of 
the special committee on adjustment of service pay. This is the bill 
which subsequently became the act of June 10, 1922. At page 1 the 
following is found as stated by Hon. John C. McKenzie (chairman) : 


After the hearings were closed, a tentative bill was submitted for the con- 
sideration of the members of the joint committee and the services. The secre- 
taries of the various services, at the request, as I now remember, of the 
chairman of the joint committee, Senator Wadsworth, designated certain officers 
to take up the tentative bill for consideration, along with the suggestions made 
by the members of the committee. 


At page 2: 


Following that, I desire to include in the record an explanation of the various 
sections of the bill, prepared by the services at my request; * * * 


At page 11 the following is found: 


READJUSTMENT OF PAY 


[Comments on the proposed pay bill as recommended by the special committee 
to readjust the pay and allowances of the Army, Navy, Marine Corps, Coast 
Guard, Coast and Geodetic Survey, and Public Health Service] 


At page 22: 


Assimilation of pay for officers appointed under diverse provisions of existing 
law.—In addition to the qualification as to length of service and grade, certain 
special provisions are made in each period to assimilate the pay of officers 
appointed under varying circumstances in the different services and of those 
whose promotion is restricted. To illustrate, in the sixth pay period are found 
the following classes: 

1. Colonels of the Army with 26 years’ service, and officers of corresponding 
rank and length of service in the Navy, Marine Corps, Public Health Service, ete. 

2. Colonels of the Army whose first appointment in the Army was in the grade 
of captain, and officers in the other services of like rank whose first appointment 
was in a corresponding grade. 

83. Colonels in the Army appointed under the provisions of the first sentence 
of section 24 of the National Defense Act, viz, emergency officers. 


> * a * + * a7 

Detailed explanation of the provisions of the sirth (highest) pay periods.— 
Referring to each of the above groups specifically. Group No. 1 may be said 
to be the normal group of officers entitled to the pay of this grade. 

The second and third groups take into account the fact that officers of special 
attainments were entered into the commissioned ranks and grades which they 
would ordinarily spend many years of service in attaining had they entered in 
the lowest grades. In order that their pay should be commensurated with their 
responsibilities, the service qualifications with respect to them must be ignored. 


It seems clear that the draftsmen of the legislation in 1922 believed 
that the clause “or who were appointed to the Regular Army under 
the provisions of the first sentence of said section 24” included all 
World War emergency officers appointed to the Regular Army under 
the provisions of the act of June 4, 1920. A discrimination such as 
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would result by a strict and literal interpretation of that clause as 
now appears only in the provisions for the pay of the fifth and sixth 
periods was certainly not intended. For example, under such an 
interpretation officers of the Medical Department and chaplains ap- 
pointed under the act of 1920 in the grade of major would have the 
pay of the fifth and sixth periods upon attaining the grades of lieu- 
tenant colonel and colonel but if so appointed in the grade of captain 
they would not receive any allowance for constructive service for the 
purpose of base pay although such constructive service was the basis 
for the advancement in grade, and although officers so appointed to 
the Regular Army under the act of 1920 in all other branches of the 
Army to date from July 1, 1920, would receive the pay of the fifth 
and sixth periods upon attaining the grades of lieutenant colonel and 
colonel, respectively. Confronted with this anomalous situation, the 
conclusion was reached in the decision of August 30, 1937, that the 
intent of the clauses as now appearing only in the provisions for 
the pay of the fifth and sixth periods to be paid to officers of the grade 
of lieutenant colonel and colonel, respectively, “who were appointed to 
the Regular Army under the provisions of the first sentence of said 
section 24” of the act of June 4, 1920, was to authorize what is now 
provided for payment of the pay of the fourth period, that is, that 
the clauses are the equivalent of “who were appointed to the Regular 
Army to fill vacancies created by the increase of the commissioned 
personnel thereof in 1920.” It is believed that such construction is 
warranted by the language and history of the Pay Act and the facts 
of the situation to which that act must be applied. That construc- 
tion does no injustice to any officer but secures to all World War 
emergency officers appointed to the Regular Army under the provi- 
sions of the act of June 4, 1920, equality of treatment in the matter 
of pay and allowances. No basis is perceived for modifying the con- 
clusion so reached after deliberate and painstaking consideration of 
“the number and complexity of the statutes involved and their inept 
phrasing.” (Quoting Mr. Justice Stone in Leonard v. United States, 
279 U. S. 40 at p. 47, where sec. 1 of the act of June 10, 1922, was 
considered by the Supreme Court.) 


(B-4913) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—DECISION RETROACTIVE APPLICATION CONTENTION 


Where the disallowance of credit in a disbursing officer’s accounts for excess 
exchange losses paid was in accordance with the provisions of the applica- 
ble Executive order in force at the time the losses were incurred, credit 
may not be allowed for the amount involved on the basis that retroactive 
application is being given a decision of the General Accounting Office, the 

246222™—40-——11 
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decision’ having promulgated no new rule or regulation but having merely 
applied the regulations prescribed by the President. 


Comptroller General Brown to the Secretary of the Treasury, August 1, 1939: 
There has been considered your letter of June 13, 1939, as follows: 


Reference is made to an outstanding notice of exception against D. O. voucher 
No. 2, July 1936, in the accounts of Mr. C. M. P. Cross, District Accounting and 
Disbursing Officer, Paris, France. 

The claim for currency exchange losses represented by this voucher was com- 
puted in strict accordance with the approved method for computation of currency 
exchange losses accepted in practice as the proper method at the time the voucher 
was prepared and paid. It appears that the suspension against this voucher 
results from a retroactive application of decisions A—59705 (16 Comp. Gen. 509; 
id. 1016). 

The act of March 26, 1934 (48 Stat. 466), authorizes the annual appropriation 
of such sums as may be necessary to enable the President, in his discretion and 
under such regulations as he may prescribe, to provide for payments “to meet 
losses sustained * * * by officers, enlisted men, and employees of the United 
States while in service in foreign countries due to the appreciation of foreign 
currencies in their relation to the American dollar.” 

Pursuant to this authority of law, the President, by Executive order, has 
promulgated and prescribed regulations for the payment of losses sustained by 
officers and employees of the United States in foreign countries on account of the 
appreciation of foreign currencies in their relation to the American dollar 
(Executive Order No. 6928 of December 24, 1934, as amended by Executive Order 
No. 7312 of March 9, 1936; BE. O. No. 7403 of June 26, 1936; E. O. No. 7547 of 
February 1, 1937; and B. O. No. 7766 of December 10, 1937). These regulations 
(Executive orders) as a whole, when read in the light of the purpose of the Act 
of March 26, 1934, supra, must be viewed as establishing the proper method of 
computation to determine additional amounts to be paid as currency exchange 
losses (16 Comp. Gen. 666). The power to make regulations necessarily implies 
the power to alter, amend, modify, or revoke (21 Comp. Dec. 484), and it there- 
fore necessarily follows that both the power to prescribe and the power to alter, 
amend, modify, and revoke currency exchange loss regulations reposes in the 
President of the United States. 

This Department has followed the supplemental rules and regulations promul- 
gated by your office for the computation of currency exchange losses in the belief 
that such action would assist your office in the proper performance of its neces- 
sary audit functions. It is well established that regulations can have no retro- 
active effect (20 Comp. Dec. 482, 4 Comp. Gen. 480) an4d since the supplemental 
rules and regulations for the computation of currency exchange losses promul- 
gated by your office in decisions A—19705 (16 Comp. Gen. 509; id. 1016) appar- 
ently are being given retroactive effect in order to arrive at a suspension in the 
voucher referred to above, it is requested that the suspension against that 
voucher be reconsidered and removed in its entirety. 


This office has not, as might be inferred from the concluding para- 
graph of your letter, supra, promulgated any regulations governing 
the currency appreciation loss payments under the said act of March 
26, 1934. It has merely applied the regulations prescribed by the 
President. 

Paragraph 3 (c) of Executive Order No. 6928, dated December 24, 
1934, effective January 1, 1935, provides: 

(c) In case of employees traveling in foreign countries under official orders, 
not employed in or on assignment or detail to a post of duty in a foreign 


country, no part of the employee’s salary not converted for expenditure abroad 
shall be included in the loss referred to for the purposes of these regulations. 


Voucher No. 2, referred to in your submission, involved payment to 
Mrs. Henrietta S. Klotz, Assistant to the Secretary of the Treasury, 
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for losses upon her salary for the period July 1 to July 29, 1936, while 
she was traveling, but not permanently stationed, in foreign countries. 
In the audit of said voucher, for the purpose of determining the 
amount of salary converted into foreign currency and of ascertaining 
the amount upon which exchange loss was payable, there was 
deducted from the total amount shown to have been converted the 
amount paid to her as per diem in lieu of subsistence and exchange 
loss thereon, as such amounts could not have been correctly included 
as salary, with the result that the exchange losses on the amount so 
established as salary expenditures amounted to $135.61 less than was 
paid on the voucher, and credit for the excess payment was disallowed. 

In decision 16 Comp. Gen. 509, of November 20, 1936, it was held, 
quoting from the syllabus: 

Exchange losses on salary payments converted for expenditure abroad by 
officers and employees traveling, but not stationed in foreign countries, are for 
computation on the basic rate applicable to the country in which the conversion 
is actually made, and by deducting from amounts so converted the total of any 


per diem in lieu of subsistence and exchange loss thereon, salary exchange 
losses being computed only upon the excess conversion. 


This decision did not change or modify any previous ruling by this 
office nor was it the first decision upon the point involved, similar 
decisions having been rendered June 3, 1936, A~70594, and October 1, 
1936, A~74738. 


The disallowance of credit for the excess exchange losses paid to 


Mrs. Klotz was in accordance with the provisions of the Executive 


order in force at the time the losses were incurred and, therefore, was 
correct. 


(B-4999) 


TRAVELING EXPENSES—INDIAN PROBLEM CONFERENCE—FOREIGN 
COUNTRY EDUCATIONAL SYSTEM STUDY PROHIBITION 


Attendance at a conference in Canada to study “the present position and problems 
of the Indians in Canada and the United States,” only a very small part of 
which conference is devoted to a study of the educational systems or prac- 
tices in Canada as incidental to the primary purpose of the conference, is not 
within the prohibition in the 1940 fiscal year Bureau of Indian Affairs appro- 
priation, 53 Stat. 703, against the use of said funds “for expenses of travel 
for the study of educational systems or practices outside the continental 
limits of the United States and the Territory of Alaska,” regardless of 
whether the employees who attend the conference do or do not participate 
in the session at which the educational system in Canada will be discussed. 


Comptroller General Brown to the Secretary of the Interior, August 1, 1939: 
I have your letter of July 17, 1939, as follows: 


The University of Toronto and Yale University with the cooperation of the 
Carnegie Corporation of New York have organized a seminar conference to study 
the present position and problems of the Indians in Canada and the United 
States. Membership in the seminar will be by invitation and is limited to 75, 
and will include Indian administrators, missionaries, anthropologists, and others 





138 DECISIONS OF THE COMPTROLLER GENERAL 


with first-hand knowledge of Indian affairs in Canada or the United States. It is 
hoped that from the frank discussions of such a group it will be possible to 
formulate well reasoned policies which will be of value to the Indians and those 
working among them. 

Under the act making appropriations for the Department of the Interior for 
the fiscal year ending June 30, 1940, I have authority to detail employees of the 
Indian Service to attend meetings of this type. This particular conference, 
however, will be held at the University of Toronto, Ontario, Canada, and it is 
the purpose of this communication to ask whether your office would interpret 
as applying to this conference the proviso contained in the appropriation act 
which stipulates that “no part of any appropriation in this act for the Bureau 
of Indian Affairs shall be available for expenses of travel for the study of educa- 
tional systems or practices outside the continental limits of the United States 
and the Territory of Alaska.” 

This proviso was inserted originally in the Interior appropriation act for 
the fiscal year 1939, and arose because of the announcement by the Progressive 
Education Association of a special tour of Mexico schools for Indian Service 
teachers. (See hearings before the Subcommittee of the Committee on Appro- 
priations, U. 8S. Senate, 75th Cong., p. 245 and following.) 

The seminar conference to be held at Toronto is in no sense a study of the 
educational systems or practices outside the continental limits of the United 
States. It is primarily concerned with history and policies of Indian administra- 
tion and with economic problems. There is, however, to be presented during the 
conference a paper on the subject “Problems of Indian Education in Canada.” 
This paper and the discussion which follows will consume about one and a half 
hours out of the total two weeks session. If it is construed that attendance 
at this session would be contrary to the provision contained in the appropriation 
act, I will be glad to direct that members of the Indian Service attending the 
conference refrain from participating in this session. 

I should like to know whether your office would interpose any objection to my 
authorizing the attendance of Indian Service employees at this conference. 
There is attached a general statement of the purpose of the conference and a 
tentative program. 


It is assumed that your statement that you have been authorized 
to detail employees to such meetings is based upon the following 
provision in the Indian Office appropriation for 1940 (act of May 10, 
1939, Pub. 68) : 

Authorization for attending health and educational meetings: Not to exceed 
$7,000 shall be available from applicable funds for expenses (not membership 
fees) of employees of the Indian Service when authorized by the Secretary of 
the Interior to attend meetings of medical, health, educational, agricultural, 
forestry, engineering, and industrial associations in the interest of work among 
the Indians, 

It is understood from your letter that only a very small part, if 
any, of the program is to be devoted to a study of the educational 
systems or practices in Canada, and that any such study is only inci- 
dental to the primary purpose of the conference. Accordingly, there 
appears no legal objection to the use of the above-mentioned appro- 
priation for authorized expenses of attendance at the conference re- 
ferred to, regardless of whether the employees of the Indian Service 
who attend the conference do or do not participate in the session at 
which the paper “Problems of Indian Education in Canada” will bo 
discussed. 





DECISIONS OF THE COMPTROLLER GENERAL 139 
(B-5044) 


CONTRACTS—OFFER AND ACCEPTANCE—ACCEPTANCE TIME LIMITED 
TO “WITHIN 2 DAYS FROM THE DATE OF THE OPENING” 


A bid acceptance mailed after the hour set for opening of bids on the second 
day after the day of said opening, but before midnight of the second day, 
is an acceptance “within 2 days from the date of the opening” as required 
by the bidder's offer, the conditional offer not requiring that the time should 
be measured in hours from the hour on which the bids were opened. 


Comptroller General Brown to the Commissioner, Federal Prison Industries 
Inc., August 1, 1939: 


There has been received your letter of July 20, 1939, as follows: 


There has been received from our Superintendent of Industries at the U. S. 
Penitentiary, Lewisburg, Pa., correspondence in reference to an award to W. L. 
Jones, Inc., 116 Prince Street, New York, N. Y., for 1,000 rolls of tape, paper, 
gummed, kraft, 3’’ wide, as called for in their Invitation No. PI-40-767. 

You will note that the bidder specified an acceptance by the Government two 
days from date of the opening, which was at 9:30 a. m. on July 13th. In view 
of the fact that this material was a special lot offered subject to prior sale, the 
bidder placed a condition of acceptance in two days on his bid. 

Contract No. Ji4pi-24 was awarded, having been mailed on the 15th of July, 
postmarked in Lewisburg at 8:00 p. m. The bidder requests that the contract 
be cancelled because of the fact that the mill had sold the goods at the expira- 
tion of two days, or 48 hours. 

It is requested that you advise whether the law takes into consideration 
parts of days. Should the contract be cancelled and award made to the next 
low bidder? All the papers in connection with the case are attached; kindly 
return them with your reply. 


The referred-to request that the contract resulting from the bid 


and acceptance be canceled is contained in a letter of July 18, 1939, 
from W. L. Jones, Inc., as follows: 


Please refer to enclosed order No. JPI-66, Contract No. JPI-14-24. We can- 
not accept this order for the following reasons. 

This bid opened 9:30 a. m. July 13. We allowed you 2 days for acceptance 
of this bid. We stipulated 2 days due to the fact that this was a special lot 
of gummed tape offered to us subject to prior sale. We received your order in the 
first mail today, July 18. The envelope that you sent the order in was post- 
marked July 15—8: 00 p. m. 

We took the matter up with the mill who offered us this special lot and we 
received word that the gummed tape was sold. Our regular price on gummed 
tape delivered to you would be 24% cents per roll. If you wish, we would be 
very pleased to send you our regular stock at this price (24% cents per roll, 
net). 

We hope you will accept cancellation of this order due to the explanation given 
above, and would like to receive an acknowledgment of our letter stating that 
we returned your order to you. 


The terms of the bid, as accepted, are, in pertinent part, that— 


In compliance with the above invitation for bids, and subject to all the con- 
ditions thereof, the undersigned offers, and agrees, if this bid be accepted within 
2 days from the date of the opening, to furnish any or all of the items upon 
which prices are oe at the price set opposite each item, f. o. b. Lewisburg, 
Pennsylvania * * 


It will be noted that the bid does not specify that it must be accepted 


within 48 hours or within 2 days of the hour when bids were opened. 
The bid specifies that if it be accepted “within 2 days from the date of 
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the opening” the contractor will furnish the material, etc., as stated 
in the bid form, The bid was opened, as you have stated, on July 13 
and it was accepted on July 15 and thus the acceptance was “within 
2 days from the date of the opening.” In fact the 2 days did not expire 
until July 15 at 12 midnight, whereas the bid was accepted and mailed 
by 8 p. m. of that day. Had it been the intention of the bidder that 
its bid must be accepted within 2 days of, rather than from the date 
of the opening, that is, that the time should be measured in hours from 
the hour on which the bids were opened, the bid should have so 
specified. Not having so specified and the bid having been accepted 
within 2 days from the date of the opening of the bid, a contract re- 
sulted which is binding on the contractor to perform in accordance 
therewith or to pay the United States any excess cost resulting from 
default in performance. See United States v. New York and Porto 
Rico Steamship Company, 239 U. S. 88, and Purcell Envelope Com- 
pany v. United States, 249 U.S. 313. 

Your question is answered accordingly. The papers are returned 
herewith. 


(B~4933) 


EXCHANGE—LOSS BY—FLIGHT PAY—NAVY PERSONNEL ON VESSEL 
DEPARTING FROM FOREIGN WATERS 





Where a Navy officer, warrant officer, or enlisted man serving under flight orders 
on a vessel which departs from foreign waters other than at the end of a 
month, has met the flight requirements for the entire month, he may be 
paid exchange relief under the act of March 26, 1934, 48 Stat. 466, as 
amended, and applicable regulations, on flight pay to the day of said 
departure, the exchange relief to be computed on the disbursing officer’s 
cost rate on the date of said departure. 

Where a Navy officer, warrant officer, or enlisted man serving under flight orders 
on a vessel which departs from foreign waters other than at the end of the 
month has not met the flight requirements for the entire month, but the 
said requirements are subsequently met within the three-month period 
allowed, he may be paid exchange relief under the act of March 26, 1934, 
48 Stat. 466, as amended, and applicable regulations, on flight pay to the 
day of said departure, the exchange relief to be computed on the disbursing 
officer’s cost rate on the date of said departure. 


on Comptroller General Elliott to the Secretary of the Navy, August 2, 
1939: 


There has been received your letter of July 13, 1939, as follows: 


The question has arisen in the Navy Department as to the computation of 
exchange relief in the case of officers, warrant officers, and enlisted men who are 
in a flight pay status and where computation and payment of exchange relief are 
authorized to be made at a time other than the end of the calendar month. 

The pertinent instructions on this subject, as contained in paragraphs F-—11 (c) 
and F-12 (a), appendix A, Bureau of Supplies and Accounts Manual, provide: 

F-11 “(c) On the last day of each month the commanding officer shall furnish 
the disbursing officer with a ‘Flight certificate and schedule’ (Standard Form 
1051) for each officer, warrant officer, or enlisted man under his command who 
is entitled to flight pay for the month. In the case of an officer, warrant officer, 
or naval aviation pilot, detached from duty prior to expiration of the month, 
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no certificate shall be furnished, as no pay is due until the end of the calendar 
month. The performance of flights previous to detachment and the certificate 
covering them in the ‘aviator's flight log book’ will enable the next commanding 
officer to furnish ‘Flight certificate and schedule’ for the month in which the 
detachment ocurred. * * *” 

F-12 “(a) It will be noted from the foregoing that flight pay must be earned 
before it can be paid, and in the case of officers, warrant officers, or naval aviation 
pilots, no flight pay is to be credited except at the end of a month. Where the 
flight requirements (par. 10) are not met until the second month the flight 
certificate shall be made to cover two months; similarly, when the flight require- 
ments (par. 10) are not met until the third month, the flight certificate shall 
cover three months. * * *” 

The instructions governing reimbursement for losses sustained due to apprecia- 
tion of foreign currencies, as published in circular letter of the Secretary of the 
Navy. dated October 8, 1938, file P16-3 (9) (381008), provide: 

“2. Reimbursement for losses sustained by officers, nurses, enlisted men, and 
civil employees serving under the Navy Department in foreign countries due to 
appreciation of foreign currencies in their relation to the American dollar author- 
ized by references (a) and (b) [Act of March 26, 1934, 48 Stat. 466, as amended 
by act of August 14, 1937, 50 Stat. 641; Executive Order No. 7972, dated September 
15, 1938] will be made under the following instructions, using the following 
definitions in addition to those made in reference (b) [Executive Order No. 
7972, dated September 15, 1938]: 

“(a) ‘Vessels stationed in foreign waters’ means from the date of arrival in 
a foreign port from U. S. waters to the date of departure from a foreign port 
for U. S. waters. Waters contiguous to U. S. possessions are U. S. waters. 

+. * + + * = . 


“(c) ‘Net pay and allowances’ means the employee's full pay, including extra 
or additional pay, and all allowances (other than those furnished in kind) less 
deductions for hospital fund, allotments, clothing, Civil Service Retirement Fund, 
and all sundry checkages of whatever nature, except as provided in paragraphs 3 
and 4 of these instructions. 

. + + * - - * 

“7. Reimbursement for losses from and including 1 April 1934 will be made 
as follows: 

“Pay-roll credits military—Compute the ‘net pay and allowances,’ as defined 
in paragraph 2 (c), for the period during which the employee is entitled to 
relief. Multiply the ‘net pay and allowances’ by the percentage of loss sustained. 
The result is the amount to be credited on pay rolls and pay vouchers. The 
percentage of loss sustained is to be obtained as directed in specimen, Exchange 
Relief Voucher. (See paragraph 11) Basic rates, cost rates (and bank rates in 
the case of naval attachés), used in computing the above credit will be those in 
effect for the foreign country in which the employee is serving on the last day 
of the month concerned, or on date of transfer or discharge, or on the date of 
departure of a vessel from ‘service in foreign countries. * * * Computation 
of relief and the credit thereof will be made at the end of each month, except 
under the following conditions, in which cases computation and credit will be 
made as of the date of such occurrence: (a) Departure of a vessel from ‘service 
in foreign countries’; (b) Transfer or discharge of an employee. 

= . * * * z © 


“9. The disbursing officers’ cost rate, except in the case of naval attachés, for 
the purpose of computing exchange reiief within the meaning of these instructions 
is: 

“The rate at which the disbursing officer is accountable for foreign currency 
on the last day of the month (or other computation date as provided in these 
instructions). * * *” 

In connection with the foregoing, your decision is requested on the following 
questions: 

(a) Where an officer, warrant officer, or enlisted man serving under flight 
orders on a vessel which departs from foreign waters other than at the end of 
a month, as for example, on the 20th of the month, and flight requirements for 
the entire month have been met, may the credit and payment of exchange relief 
include flight pay to the 20th of the month? 

(b) In the case of an officer, warrant officer, or enlisted man serving on a 
vessel which departs from foreign waters on the 20th of the month and flight 
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requirements have not been met but where the flight requirements are subse- 
quently met within the three months’ period allowed, is such officer, warrant 
officer, or enlisted man entitled to exchange relief between the first and the 
20th of the month involved? If exchange relief is payable in this case is it based 
on the disbursing officer’s cost rate on the 20th of the month (the date on which 
the vessel departed from foreign waters) as prescribed in paragraph 9 of the 
circular letter of the Secretary of the Navy, dated October 8, 1938, supra? 
Under provisions of section 20 of the act of June 10, 1922, 42 Stat. 
632, and paragraph 10 of the Executive Order No. 5865, of June 27, 
1932, the calendar month constitutes the unit for determining the 
qualification for additional pay for flying. When the minimum of 
flying required to qualify for a particular month is not met during 
that month, normally it may be met at any time during the 
2 months next following and when so met the increased pay 
attaches as if the flight requirement had been met currently (16 Comp. 
Gen. 134). Although right to flying pay in question (b) is not ab- 
solute when the vessel departs from foreign waters but contingent on 
future qualifications, when the qualifications are met within the time 
limit the right to flight pay becomes absolute for that period the same 
as when the flight requirements are met prior to the departure of the 
vessel from foreign waters and flight pay for the period becomes pay 
earned while serving on a vessel stationed in foreign waters within 
the purpose of the act of March 26, 1934, 48 Stat. 466, as amended. 
Accordingly, both questions (a) and (b) are answered in the affirma- 
tive and the exchange relief in each case is required to be computed 
on the disbursing officer’s cost rate on date the vessel departs from 
foreign waters. 


(B-5265) 


ALIEN EMPLOYMENT AND CONTINUANCE IN EMPLOYMENT—EMER- 
GENCY RELIEF ACT OF 1939 PROHIBITION 


No part of the money appropriated by the Emergency Relief Appropriation 
Act of 1939, Public Resolution No. 24, approved June 30, 1939, 53 Stat. 927, 
may be used to pay any person—whether project worker or administrative 
employee—who has not or who does not make affidavit as to United States 
citizenship. 18 Comp. Gen. 668, and alien employment prohibitions of 
1938 and 1939 Emergency Relief Appropriation Acts, distinguished. 


Acting Comptroller General Elliott to the Federal Security Administrator, 
August 2, 1939: 


I have your letter of July 29, 1939, as follows: 


An urgent question calling for immediate decision has arisen in one of the 
units of this agency which involves the use of administrative funds made 
available in Public Resolution No. 24, 76th Congress, approved June 30, 1939. 

The question involved is the same as that which R. N. Elliott, Acting Comp- 
troller General, answered on February 16, 1939, B-—1500, in a letter to the 
Secretary of Agriculture interpreting Public Resolution No. 1, 76th Congress 
approved February 4, 1939, which amended by section 2, section 11 of the 
Emergency Relief Appropriation Act of 1938, 52 Stat. 809. On the third page 
of Mr. Elliott’s letter the last sentence on the page states, “I am constrained to 
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hold that the effect of the provision as enacted is that only persons employed 
on projects are required to make affidavits as to their citizenship.” 

Section 16 (e) of Public Resolution No. 24 contains language with regard to 
aliens almost identical with the language of section 11, as amended in Public 
Resolution No. 1, on which Mr. Elliott’s interpretation was given. The essential 
difference in the provision of section 16 (e) of Public Resolution No. 24 is that 
the proviso, “no part of the money appropriated in this joint resolution shall 
be available to pay any person * * *” jis introduced by the word “and,” 
while in section 11, as amended of Public Resolution No. 1, the similar proviso 
was introduced by the word “provided.” 

Does this slight difference in language change the essential meaning so 
that section 16 (e) of Public Resolution No. 24, is broader in scope and appli- 
cation than was section 11 amended in Public Resolution No. 1? In other 
words, would Mr. Elliott’s decision of February 16, relative to the effect of 
Public Resolution No. 1 be of equal applicability to section 16 (e) of Public 
Resolution No. 24? Specifically, would this permit the use of administrative 
funds made available under Public Resolution No. 24 to pay persons who are 
not bona fide citizens of the United States? 

I shall appreciate your prompt answer to this inquiry as certain important 
decisions must be held in abeyance pending receipt of it. 


Section 16 (e) of the “Emergency Relief Appropriation Act of 
1939” approved June 30, 1939, Public Resolution No, 24, 53 Stat. 
934, provides as follows: 


No alien shall be given employment or continued in employment on any work 
project prosecuted under the appropriations contained in this joint resolution 
and no part of the money appropriated in this joint resolution shall be available 
to pay any person who has not made or who does not make affidavit as to 
United States citizenship, such affidavit to be. considered prima facie evidence 
of such citizenship. 


The corresponding provision in section 2 of Joint Resolution of 
February 4, 1939, Public Resolution No. 1, 53 Stat. 508, provides: 


Sec. 2. Section 11 of the Emergency Relief Appropriation Act of 1938 is 
hereby amended to read as follows: 

“Sec. 11. No alien shall be given employment or continued in employment 
on any project prosecuted under the appropriations contained in the Emergency 
Relief Appropriation Act of 1938 or this joint resolution: Provided, That no 
part of the money herein appropriated shall be available to pay any person 
thirty days after the approval of this joint resolution who does not make 
affidavit as to United States citizenship, such affidavit to be considered prima 
facie evidence of such citizenship: * * *” 


In decision of February 16, 1939, 18 Comp. Gen. 668, this office 
held as follows (quoting from the syllabus) : 


The proviso in section 2 of the joint resolution of February 4, 1989, Public 
Resolution No. 1, “that no part of the money herein appropriated shall be 
available to pay any person 30 days after the approval of this joint resolution 
who does not make affidavit as to United States citizenship,” is to be construed 
in accordance with the evident legislative intent and the rule of statutory con- 
struction that a proviso is, unless otherwise clearly shown, to be given no 
wider application than the enacting clause to which appended, and accordingly 


is for application only to persons employed on projects and not to administrative 
employees. 


It was solely on the basis that the last portion of the section appear- 
ing in the earlier law prohibiting the employment of aliens was in 
the form of a proviso that the statutory provision could be limited 
in its application to project employees and regarded as having no 
application to administrative employees. See, also, 18 Comp. Gen. 766. 
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In the current relief statute, the clause prohibiting the use of the 
money appropriated in the act for payment of the salary of any person 
who has not made the affidavit as to citizenship is not in the form of a 
proviso but is preceded by the word “and” instead of the word “pro- 
vided.” Hence, the rule of statutory construction applied in the 
interpretation of the earlier law is not applicable in the interpretation 
of the current provision. There has been noted the statement in House 
Report No. 833 on H. J. Res. 326, which became the Emergency Relief 
Appropriation Act of 1939, to the effect that the provision prohibiting 
the employment of aliens was continued substantially unchanged. 
But the terms of the current statute are plain and unambiguous, 
thereby precluding any reference to the legislative history of the 
enactment in determining its effect or purpose. 

While it appears that the last part of the section is broad enough to 
have made the first part unnecessary, there is no repugnance or incon- 
sistency between the two portions of the section. Furthermore, if the 
provision in question be given the effect which its plain language 
implies it will be more nearly in accord with the legislative policy as 
indicated by similar inhibitions against the use of various regular 
appropriations to pay salaries or compensation of persons who are not 
citizens of the United States. 

As the statute is in plain terms I have no alternative but to conclude 


that no part of the money appropriated by the Emergency Relief 
Appropriation Act of 1939 may be used to pay any person—whether 
project worker or administrative employee—who has not or who does 
not make affidavit as to United States citizenship. The specific 
question presented is answered in the negative. 


(A-81857) 


EXCHANGE—LOSS BY— OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—PAYMENT IN FOREIGN CURRENCY AND AT DATES 
SUBSEQUENT TO DATE OF PAY AND ALLOWANCE ACCRUALS 


Officers and employees of the United States being entitled to payment in United 
States dollars only, if paid in foreign currency by a Government disbursing 
officer they are entitled only to the amount of such foreign currency actually 
procurable for the dollars at the time and place of payment, and as exchange 
losses of such officers and employees in foreign countries are for determina- 
tion in United States currency considering only the basic rate as fixed by 
Executive order and the rate prevailing when the right to the payment 
accrued, such employees may not be paid on the basis of foreign currency 
obtained by the Government in advance of the date of accrual at a more 
unfavorable rate to the Government than that existing when the right to the 
payment accrued. 

The holding in 16 Comp. Gen. 664 that “Exchange losses incurred ‘by officers, 
enlisted men and employees of the United States while in service in foreign 
countries due to the appreciation of foreign currencies in their relation to 
the American dollar’ are for determination in United States currency con- 
sidering only the basic rate as fixed by Executive order and the rate prevail- 
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ing when the right to the payment accrued, and when the amount in American 
dollars has been so ascertained, no further computation to convert these 
dollars back into foreign currency is required,” does not authorize recom- 
putation for exchange loss purposes at the rate prevailing on the date of 
payment when payment is delayed and made on a subsequent date, whether 
the payment be by Government check or in foreign currency. 


Acting Comptroller General Elliott to the Secretary of State August 3, 1939: 
I have your letter of June 23, 1939, as follows: 


Reference is made to Notices of Exception on the following vouchers: 


Voucher No. Disbursing officer Period of account Amount 


C. M. P. Cross._......| December 1937 . 17 
February 1938 . 69 

d . 16 

. 73 

. 80 

. 30 

. 23 

. 38 

. 06 

. 35 


In 16 Comp. Gen. 664 it is stated that there have been two methods of com- 
puting currency appreciation loss used, as follows: 

“One method used in determining the loss consists in first ascertaining the dif- 
ference between the amount in foreign currency an employee would have received 
prior to the appreciation of foreign currencies in their relation to the American 
dollar on the basis of the basic rate fixed in Executive orders and the amount 
he could receive at the rate in effect on the date the right to payment accrued, 
and, after ascertaining the loss on such basis, to convert back such loss into 
United States currency by using the rate in effect on the date payment is actually 
made by the United States, which is frequently a considerable time subsequent 
to the accrual period. 

“The other method consists in the main of taking the difference between the 
cost rate at time of accrual and the basic rate fixed by Executive orders, and after 
fixing such difference upon a percentage basis (for purpose of expediency only), 
the loss is ascertained by multiplying the employee’s pay by the percentage so 
found, which loss is then added to the employee’s basic pay and payment made 
accordingly for the entire amount in American dollars.” 

In conclusion it is held in that decision as follows: 

“It is not believed that the use of the first method of computing appreciation 
losses, hereinabove referred to, has done any substantial injustice—either to the 
Government or to the employees—because until recently, the fluctuatious in ex- 
change rates between dates of accrual and dates of actual payment have been 
somewhat limited—the small loss to the employee for 1 month because of the 
higher selling rate of the American dollar at date of payment having frequently 
been offset by a small gain the following month because of a lower selling rate 
for the American dollar at date of payment. Where, however, the change in rate 
is due to a revaluation of a foreign currency, as in the case of the French france 
on September 26, 1936, and in cases of delay in payment when there has been a 
wide fluctuation in rates between time of right to payment and date of actual 
payment, the use of that method will not in fact reimburse the employee for the 
loss contemporaneously sustained by the employee due to the appreciation of the 
foreign currency in relation to the American dollar as contemplated by the basic 
statute and the Executive order. 

“In view of the facts and circumstances stated herein and in order that there 
may be uniformity in the application of the statute and Executive orders, it is 
held that the method of computation of appreciation losses first above described 
is not the proper method and that the second method is the proper one for 
application. * * *” 
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‘ 


This part of the decision establishes a procedure for the computation and pay- 
ment of currency appreciation loss which is just and fair to the Government 
and its officers and employees and simplifies the accounting for such losses. 

However, in this decision it is further stated: 

“That is to say, the loss is to be determined in United States currency con- 
sidering only the basic rate and the rate prevailing when the right to the pay- 
ment accrued, and when the amount in American dollars has been so ascertained, 
no further computation to convert these dollars back into foreign currency is 
required.” 

In the audit of accounts it has been stated as follows: (Notice of Exception on 
Voucher No. 19464 in the April 1938 accounts of Cecil M. P. Cross, District Ac- 
counting and Disbursing Officer, Paris, France.) 

“When on a given accrual date for such salaries and allowances it has been 
determined that a definite loss has occurred on that day by reason of the appre- 
ciation of foreign currencies pursuant to the act of March 26, 1934, and regula- 
tions thereunder, such loss in terms of United States currency is payable in 
dollars. If for the sake of convenience the employee prefers to be paid in for- 
eign currency then on hand in the disbursing office there is no objection to pay- 
ment in that medium, provided however, the value of units of such foreign cur- 
rency so disbursed at the proper rate does not exceed the amount due in United 
States currency.” 

It is argued that the ruling to the effect that when the amount in American 
dollars has been so ascertained no further computation to convert these dollars 
back into foreign currency is required if applied as is being interpreted in the 
audit of accounts, will in many instances cause injustices either to the Govern- 
ment or to the payees if payment is not actually made in the currency of the 
United States, and that this situation needs further correction. 

The Department’s interpretation of the sentence in question, as compared to 
that of the Audit Division of the General Accounting Office, is that when the 
currency appreciation loss payable has been computed on the percentage basis as 
outlined in the decision by use of the bank’s selling rate of exchange on the 
date of accrual, it becomes an obligation fixed and stated in United States dollars 
(except for the payment of any additional loss due to appreciation of foreign 
currency as contemplated by the act of March 26, 1934, 48 Stat. 466) and is 
for payment primarily in the currency of the United States, and if United States 
currency is not available payment may be made in foreign currency in an 
amount equivalent to the amount due in United States at the bank’s selling rate 
for sight drafts on New York prevailing on the date of payment, and not the 
rate at which a cash advance check was cashed in a fiscal district or the rate 
at which a draft was negotiated at an office which is not located within a fiscal 
district. The cash advance rate will in many instances have been determined 
by the negotiation of a draft or check one or more days previous to the actual 
date of payment of the fixed dollar obligation. 

In 3 Comp. Gen. 571, and others, and in subsequent audits made thereunder, 
the obligation of the United States with respect to the payment of salaries 
and other items which are fixed and payable in United States dollars is limited 
to payment in dollars, and if payment is not so made then in the sum of 
foreign currency which will on the day of payment at the commercial, as 
distinguished from the par, rate of exchange equal the number of dollars due. 

In case payment of a loss due to the appreciation of foreign currencies, which 
has been properly computed as a dollar obligation, is deferred until a later 
date for the convenience of either the Government or the officer it is logical 
to presume that on the actual date of payment the payee is entitled to receive 
the dollar amount of such loss, and that if payment is not actually made in 
United States currency, the payee is entitled to receive the equivalent of such 
dollar amount in foreign currency at the commercial rate of exchange in 
order that he may, if desired, convert the foreign currency and obtain the 
dollars which he is entitled to on the date of payment. 

If the procedure for the payment of currency appreciation losses as outlined 
in the audit should be held to be the correct one it will cause injustices either 
to the officers or to the Government similar to those intended to be corrected 
by this decision. For instance, if for July 1938 a certain officer was entitled 
to receive currency appreciation loss on his salary and allowances amounting to 
a total of $100 in United States currency, he is entitled to be paid that sum 
in such currency on July 31 or any later date, but under the audit application 
of the decision cited above he would probably not be paid a sum in foreign 





DECISIONS OF THE COMPTROLLER GENERAL 147 


eurrency with which he could obtain $100, as he would be paid $100 at the 
cash advance rate or the rate at which the draft or check was negotiated 
on that or some other date, rather than the commercial or bank’s selling rate 
prevailing on the date of payment as required in 3 Comp. Gen. 571. 

Under the practice objected to herein, in case the foreign currency used for 
making a payment was obtained prior to a revaluation of such foreign currency 
it would be possible for the officer to receive only a small fraction of the 
number of foreign units necessary for him to obtain the dollars to which 
he is entitled; or likewise, a considerably larger number of foreign units might 
be paid to him at the cash advance rate than would be necessary for the pur- 
chase by him of the dollars due on account of such currency appreciation loss. 
This would result in an injustice either to the officer or to the Government. 

I therefore respectfully request a reconsideration and clarification of the 
statement contained in the decision to the effect that “* * * when the 
amount in American dollars has been so ascertained, no further computation 
to convert those dollars back into foreign currency is required” since it seems 
equitable to all concerned that a further computation is necessary where pay- 
ment of the loss is effected in its equivalent in foreign currency and since the 
dollar amount of currency appreciation loss chargeable to and allowable from 
the appropriation remains the same regardless of which method of payment is 
followed. The difference between the cost of the foreign currency at the 
cash advance rate and the bank’s selling rate on the date of payment of the 
dollar obligation would be chargeable to the appropriation for Contingent 
Expenses, Foreign Service, as loss by exchange if a loss occurred, or credited 
in the account as gain by exchange if a gain resulted, in the same manner 
as other similar transactions are ordinarily handled. 


The record indicates that after payment of salary and allowances, 
the vouchers referred to were issued to cover payment of losses 
accruing under the act of March 26, 1934, 48 Stat. 466, on such salaries 
and allowances to officers and employees of the United States in serv- 
ice in foreign countries, the amount of the individual payment in 


each case being determined by the cost of foreign currency secured 
by the disbursing officer by negotiation of a draft or check in advance 
of the accrual date to pay the United States dollar value of the loss 
properly due at the bank selling rate in effect at the time and place 
of payment. The rate in effect at the time and place of negotiation 
for the foreign currency being less favorable to the Government than 
the rate prevailing for such currency at the time and place of actual 
payment, the use of the funds so obtained resulted, in the instant 
cases, in additional expense to the Government, in view of which 
credit was disallowed in the audit for payments in foreign currency 
exceeding the equivalent of the United States dollar value computed 
on the basic rate and the rate prevailing on the accrual date. 

It is now urged that the payment of exchange losses in fluctuating 
foreign currencies requires further computation to avoid injustice 
either to the officers or to the Government and that the dollar amount 
charged to the appropriation provided for the payment of currency 
appreciation losses remains the same regardless of the method of 
payment followed since the difference between the cost of the foreign: 
currency at the cash advance rate and the bank’s selling rate on the 
date of payment of the dollar obligation would be chargeable to the 
appropriation for Contingent Expenses, Foreign Service, as a loss. 
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by exchange, if a loss occurred, or credited in the account as gain 
by exchange if a gain resulted. 

Losses accruing under the provisions of the act of March 26, 1934, 
supra, become and are a part of the salary and allowances due and 
payable and when the amount of such losses has been determined, the 
payment thereof is required in accordance with rules and principles 
governing the payment of salaries and allowances. Loss by exchange 
incurred by a disbursing officer in the negotiation of a draft or check 
to secure foreign currency necessary to make disbursements payable 
in foreign currency is chargeable to the appropriation provided for 
that purpose, and is a matter separate and apart from that covered 
by the provisions of the cited 1934 statute. It is settled, however, 
that officers and employees are entitled to payment in United States 
dollars only, and if they be paid in a foreign currency by a Govern- 
ment disbursing officer, only the amount of such foreign currency 
actually procurable for the dollars at the time and place of payment, 
i. e., at the selling rate for sight drafts on New York, is authorized 
to be paid in lieu of payment in dollars. A-31044, June 19, 1930; 3 
Comp. Gen. 571, 574; 22 Comp. Dec. 341, 344; Hill v. United States, 
62 Ct. Cls. 412. 

The district accounting and disbursing officer in Paris appears to 
have been provided with official checks to draw on the Treasurer of 
the United States for such amounts as may have been placed to his 
official credit and afforded the use of all facilities of the Treasury 
Department to assure the prompt payment thereof. It has been uni- 
formly held that when an officer or employee of the Government has 
been paid by a Government check drawn by a disbursing officer pur- 
suant to section 3620, Revised Statutes, such officer or employee has 
received his salary in the manner provided by law and the expense 
incurred by the payee, if any, in cashing such check is not a proper 
charge against the Government. 6 Comp. Gen. 295; 11 id. 213. The 
practice followed with respect to the vouchers listed would place the 
burden of such expense upon the United States. See, also, 4 Comp. 
Gen. 856; 16 Op. Atty. Gen. 381. The necessity requiring the nego- 
tiation of checks or drafts for foreign currency prior to the date of 
payment is not apparent, nor has there been set forth any reason why 
payment of salary and allowances (with exchange losses) may not 
be made by the usual Government check. 

One of the benefits to be derived from the use of the method pre- 
scribed in decision published in 16 Comp. Gen. 664, is the ability to 
state an account to include salaries and/or allowances and losses, and 
effect the settlement thereof by the issuance of a single check. If 
preparation of the checks in Paris is deferred to the date of accrual 
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of such salaries or allowances by reason of the necessity for the rate 
prevailing on that date, it is not perceived how the delay, if any, in 
the delivery of the checks to the involved. payees incident thereto 
would, in any particular, affect their rights under the rule stated. 
Accordingly, upon the basis of the present record the action of the 
audit in disallowing the questioned items is sustained. 

It is noted, however, that exceptions were stated only with respect 
to payments made to Foreign Service officers, whereas all payments 
on each pay roll involved were affected. Accordingly, the exceptions 
on each voucher will be revised to show the total overpayment made 
as to each such voucher and the disbursing officer will determine the 
amount of the overpayment made to the individual payee and effect 
collection of the overpayment accordingly. 


(B-5117) 


COMPENSATION—SALARY CHANGES—TRANSFERRED PERSONNEL— 
OTHER THAN REORGANIZATION PLAN AGENCIES 


Section 10 (b) of the Reorganization Act of April 3, 1939, 53 Stat. 563, pro- 
hibiting change in classification or compensation as specified therein in any 
transfer of personnel under title I of the act is not applicable to the transfer 
of employees between departments and establishments of the Government 
after July 1, 1989, having no connection with the requirements of the 
Reorganization Act, and an employee whose transfer from an agency in- 
cluded in a reorganization plan to an agency not so included was initiated 
prior to July 1, 1989, may be transferred to that agency subsequent to July 
1, 1989, at an increase in salary. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 3, 
1939: 


I have your letter of July 22, 1939, as follows: 


In accordance with the Reorganization Act of April 3, 1939, and the Presi- 
dent’s Reorganization Plan No. I, approved April 25, 1939, the Branch of 
Buildings Management in the National Park Service of this Department was 
transferred on July 1 to the Federal Works Agency. Prior to the transfer of 
the Branch action had been initiated to transfer an employee of that unit 
from the position of fireman-guard at $1,200 per annum to the position of 
assistant engineer at $1,680 per annum in the Indian Service. Final action on 
the proposed transfer was completed too late to receive approval before July 1. 

Section 10 (b) of the Reorganization Act reads as follows: 

“Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 
adjustment of classification or compensation to conform to the duties to which 
such transferred personnel may be assigned.” 

Your opinion is respectfully requested whether the transfer above-mentioned 
at the increased rate would be prohibited by the quoted provision of the 
Reorganization Act, should the Federal Works Agency consent to the release 
of the employee. 


Section 10 (b) of the Reorganization Act of April 3, 1989, Public, 
No. 19, 53 Stat. 563, is made applicable only to “any transfer of per- 
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sonnel undér this title” (title 1 of the act). Said section has no 
application to the transfer of employees between the departments or 
establishments of the Government after July 1, 1939, having no 
connection with the requirements of the Reorganization Act. 
The specific question presented is answered in the negative. 



























(B-5157) 


GENERAL ACCOUNTING OFFICE—DECISIONS—REQUESTS BY DIREC- 
TION OF DEPARTMENT OR AGENCY HEADS 





While there is no objection to the procedure proposed by the Federal Works 
Administrator that requests for decisions under section 8 of the act of 
July 31, 1894, 28 Stat. 207, as amended, as to matters arising in the Public 
Buildings Administration of that Agency, be signed by the Commissioner 
of Public Buildings “By direction of the Federal Works Administrator,” 
nevertheless such requests will be considered as submitted by the Adminis- 
trator and decision rendered to the Administrator rather than to the 
Commissioner of Public Buildings. 


Acting Comptroller General Elliott to the Federal Works Administrator, 
August 3, 1939: 


I have your letter of July 24, 1939, as follows: 


The matter of the procedure to be followed in this agency in submitting 
requests to you for decisions under section 8 of the act of July 31, 1894, 28 Stat. 
207, as amended by section 304 of the act of June 10, 1921, 42 Stat. 24 (U. 8. C., 
tit. 31, sec. 74), has received consideration, and it is believed that the business 
of both this agency and the General Accounting Office can be expedited as to 
decisions desired on matters arising in the Public Buildings Administration of 
this Agency if the Commissioner of Public Buildings can be authorized to sign 
requests for decisions on matters arising in his office “By direction of the 
Federal Works Administrator.” In this respect the Commissioner would be 
exercising functions performed by the Administrative Assistant to the Secretary 
of the Treasury prior to July 1, 1939, as to requests for decisions arising out of 
the business of the Public Buildings Branch of the Procurement Division. 

If the procedure suggested above meets with your approval, you may treat this 
letter as authority for the Commissioner to submit requests for decisions 
concerning matters arising in the Public Buildings Administration. 


The procedure you suggest will be acceptable to this office and 
your letter will be considered as authorizing the Commissioner of 
Public Buildings to sign “By direction of the Federal Works Admin- 
istrator” requests for decisions by this office concerning matters 
relating to the Public Buildings Administration. However, such 
requests will be considered as submissions by you as head of the 
establishment—the Federal Works Agency—of which the Public Build- 
ings Administration is a part, and, in accordance with the provisions 
of section 8 of the act of July 31, 1894, as amended, the decisions 
based on such submissions will be rendered to you rather than to the 
Commissioner of Public Buildings. 
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TRANSPORTATION—PICK-UP AND DELIVERY ALLOWANCES—LOADING 
IN TRAP-CAR SERVICE v. DELIVERY BY GOVERNMENT AT CARRIER’S 
DEPOT 


Where a tariff requires, in addition to other pertinent provisions, delivery of 
shipments to carrier's freight depot by the consignor as a condition prece- 
dent to the deduction by the carrier of the pick-up allowance, there is no 
sufficient basis for said deduction from transportation charges on shipments 
handled in trap-car service at a Government warehouse rather than deliv- 
ered by the Government to the carrier at its freight depot, but the matter 
may require, if administratively so determined, the reporting to the Inter- 
state Commerce Commission of the carrier’s lack of adequate facilities for 
handling less-than-carioad shipments at its depot with a view to amendment 
of the pick-up allowance provisions to require such allowances upon the 
loading of such shipments in trap-car service at the Government warehouse. 


Assistant Comptroller General Elliott to the Secretary of War, August 3, 1939: 


The Finance Office, Transportation Branch, under file No. 554.4- 
TB, dated December 17, 1938, submitted to this office Cincinnati, 
New Orleans, and Texas Pacific Railway Company’s supplemental 
bill No, 5-37—F-189-—A, and thirteen others, all of which involve the 
question of the right of the United States to allowance as for “pick- 
up” service at Fort Oglethorpe, Ga., in connection with shipments of 
less-than-carload freight from that station. 

Central of Georgia Railway Tariff, I. C. C. No. 2969, publishes 
rules, charges, and allowances governing the pick-up and/or delivery 
of less-than-carload freight at stations on the Central of Georgia 
Railway Company, named in tariff, and provides: 

Item 10: 


* * * on shipments of freight moving under less-than-carload or any quan- 
tity rates the following will apply: 

Pick-up service as defined in item 20 will be performed * * * without 
additional charge above the tariff rate * * *, or in lieu thereof an allow- 
ance as provided in item 180 will be made to consignor who elects to make his 
own arrangements for delivery of shipments to carrier’s freight depot. 

Item 20: 

The term “Pick-Up Service,” as used in this tariff, refers to the service of the 
carrier involved in calling for and collecting freight, and receipting therefor, 
from dock, platform, or doorway directly accessible to highway vehicles, at 
consignor’s warehouse, factory, store, or similar place of business; and includes 
transportation therefrom to the premises of the carrier's freight depot. 

* * * - ~ a” * 

The term “Carrier’s freight depot” means the freight depot or freight station 
located on and served by the tracks of the participating carrier and at which 
less-than-carload freight is ordinarily loaded in or on or unloaded from railway 
cars. 

Item 180: 

When the consignor elects to make his own arrangements for the Pick-Up 
Service authorized herein, an allowance of 5 cents per 100 pounds will be made 
to such consignor for such service * * *. Said allowance will be made only 
on shipments which are delivered and unloaded by the consignor on carrier’s 
freight depot platform or in carrier’s freight depot, and receipted for by the 
carrier at the freight depot located on or served by the tracks of said carrier. 

Item 155 of supplement No. 6: 

In instances where consignors and/or consignees have side-track facilities 
the carrier may use in lieu of vehicles for pick-up and/or delivery service freight 

246222™—40 12 












152 DECISIONS OF THE COMPTROLLER GENERAL 


cars, but whén freight cars are used, loading, and/or unloading of cars at 
shipper’s or consignee’s place of business shall be performed by the shipper or 
consignee. 


The carrier’s bill, referred to above, bears the typed statement: 


Trap-car service at Fort Oglethorpe, Ga. Pick-up charge 5¢ cwt. on 11,641 
lbs. allowed in error. 


The file of correspondence submitted to this office by the Finance 
Office with its letter of December 17, 1938, shows that under date of 
July 12, 1938, file No. 318/28-G, the chief traffic officer of the Central 
of Georgia Railway addressed Lt. Col. R. J. Marshall, Quartermaster 
Corps assistant, War Department, as follows: 


Referring to your letter July 6, QM 554.4 T-CT (Cincinnati, New Orleans & 
Texas Pacific F-1584-38), in which you ask if we will not make pick-up allow- 
ance of five cents per 100 pounds on less-than-carload shipments loaded into a 
trap or ferry car at Government warehouse at Fort Oglethorpe, Ga. 

The situation at Fort Oglethorpe is not different from that existing at a 
number of other stations on our line where commercial shipments are loaded by 
shippers in cars placed at their warehouses and on which we have been asked to 
make the pick-up allowance on the plea that such handling was a convenience to 
us and more economical than handling through our freight depots. All of these 
requests have had to be declined because our published tariff does not authorize 
such payments. While the tariff could be departed from in the case of Govern- 
ment shipments, I do not feel that such a departure would be proper or con- 
sistent and therefore find it necessary to decline your request. 


Under date of September 26, 1938, seventh indorsement, file QM 
554.4 T-CT (Cincinnati, New Orleans, and Texas Pacific F-158—4- 
38) the Office of the Quartermaster General advised the Finance 
Officer as follows: 
2. It is recommended that any supplemental bills for allowances previously 
made under the circumstances be referred to the General Accounting Office for 
settlement, that record be made of bills of lading involved, that information be 
obtained as to final disposition of the matter by the General Accounting Office, 
and that this office be informed concerning such disposition. 

8. Under present circumstances this office has no alternative, due to practical 
necessity of expediting settlements, and accordingly further recommends that 
bills other than those referred to above be paid without deduction of allowances 


wherever the bills of lading bear the appropriate notation that pick-up or 
delivery service was not by the Government. 


Also, in letter dated September 29, 1938, from the Office of the 
Quartermaster General to the Quartermaster, Fourth Corps Area, 
Atlanta, Ga., requesting “report and recommendation as to the desir- 
able mode of handling less-than-carload shipments considering the 
following modes: 

a. Truck pick-up and delivery by carrier ; 

b. Pick-up and delivery by Government truck; 

c. Carriers’ trap car service as now rendered. 
it being indicated that “If developed circumstances warrant, submis- 
sion of the matter to the Interstate Commerce Commission is con- 
templated,” there appeared the following relative to the rights of the 
Government to the pick-up allowance on shipments handled in trap 
car service at Fort Oglethorpe: 
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In third indorsement June 22d the Headquarters District “C,” C. C. C., Fort 
Oglethorpe requests advice as to proper notation on bills of lading. As pre- 
viously indicated in communication referred to therein, prior to submission of 
this case for consideration, he was advised that where trap car service was ren- 
dered, the Government could not claim the allowance and, accordingly, under 
present circumstances, bills of lading should be annotated pick-up service at 
origin was not by the Government. 


However, by eighth indorsement of October 1, 1938, the Finance 
Office made recommendation to the Chief of Finance, as follows: 


1. Because of the conditions existing at Fort Oglethorpe, Georgia, in connec- 
tion with pick-up service and the doubt as to whether or not the Government 
was entitled to an allowance because of the carrier's lack of facilities to permit 
the Government to make delivery at the station platform at its option as pro- 
vided in published tariffs, this office deducted the pick-up allowance in paying 
the carrier’s bills on all shipments originating at Fort Oglethorpe, Georgia, 
where the carriers did not perform any drayage service. Delivery of such ship- 
ments was made by various carriers in the southeast and where the Central of 
Georgia Railway Company declined to allow the pick-up charges in interline 
settlement the delivering carriers submitted supplemental bills to this office for 
the amounts deducted. Approximately 150 of these supplemental bills are now 
being held in this office pending the outcome of the correspondence initiated by 
basic letter hereto. 

2. In view of the fact that no agreement has been reached between the Quar- 
termaster General, as Traffic Manager for the War Department, and the repre- 
sentatives of the carriers, and as this office cannot consistently agree to the 
diverse course of procedure recommended in paragraphs 2 and 3 of the 7th 
indorsement, the matter is submitted to your office for administrative considera- 
tion and advice with the recommendation thet this office be authorized to con- 
tinue making deductions for the pick-up allowance pending final determination 
of the matter and to sumbit all supplemental bills now on hand and subsequently 
received to the General Accounting Office for settlement as disputed accounts. 


The recommendation so made was approved by the Office Chief of 
Finance in ninth indorsement, dated October 7, 1938, as follows: 


Pending definite agreement between the Quartermaster General as Traffic 
Manager for the War Department and the representatives of the carriers recom- 


mendation as contained in paragraph 2, 8th indorsement, is approved by this 
office. 


In addition to the foregoing, the file contains a copy of a second 
indorsement, dated October 15, 1938, file 554.4-CCC, from Headquar- 
ters District “C,” C. C. C., 4th C. A., Fort Oglethorpe, Ga., signed by 
Howell M. Estes, Lieutenant Colonel, Cavalry, to the Commanding 
General, Fourth Corps Area, Atlanta, Ga., as follows: 


1. In compliance with instructions contained in basic communication, the fol- 
lowing information is furnished : 

a. Carrier has no facilities on hand for pick-up and delivery service via car- 
rier truck. Further, the capacity of the carrier to handle freight shipments at 
this station is limited to the following: One Agent is present regularly, assisted 
from the first day of each month to the seventh day by a clerk who helps bill 
out the ration shipments which leave approximately on the 2nd, 4th, and 6th; 
these shipments are normally about eleven cars each. The freight house, which 
lays at the dead end of the track, is too small for handling such shipments, being 
24 feet wide and 29 feet long. Adjoining the freight house is an uncovered plat- 
form, 29 feet long and 32 feet wide. The freight house is served by a single 
track, on which only two cars could be placed for loading. 

b. The resultant practice developed at this station of placing trap cars at 
Government warehouse where the labor of loading and unloading was performed 
by Government labor is due to the incapacity of the carrier at this station to 
function in that way. Such services performed by the Government saved the 
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earrier increased overhead in labor and equipment, and at the same time re- 
quired no extra movement of freight cars, since the siding along the Govern- 
ment warehouse adjoins the track leading to the carrier’s freight station. 
Therefore, because of the saving accruing to the carrier as a result of the Gov- 
ernment’s service as noted above and in 3rd indorsement, file 554.4-T-CCC 
CNO & TP F-158-4-38 attached hereto, it is the opinion of this office that the 
Government has a just claim for the allowance of five cents (.05) per cwt., and 
such claim is not in conflict with item 155 of Supplement 13 to Central of 
Georgia Tariff I. C. C. 2969, since the latter is believed to have been written to 
protect the interests of the carrier, where the placing of that carrier's freight 
cars at the shippers warehouse involves added expense to the carrier. 

c. If pick-up and delivery service to carrier freight house by Government 
truck were effected, it would require each shipment be marked, thereby entailing 
additional Government labor over the present system of trap car service. 

d. Present system of trap car service has proven most satisfactory, and it is 
believed by this office to be the most efficient method of handling less than car- 
load traffic to and from this post, since it places no special requirements beyond 
facilities at hand upon the carrier and requires a minimum of labor upon the 
Government.” 


As the record also showed that the question here concerned had 
been the subject of correspondence between the War Department and 
the Interstate Commerce Commission in September 1938, this office 
by letter of May 11, 1939, addressed the Interstate Commerce Com- 


mission in that connection and received reply of May 25, 1939, as 
follows: 














The receipt is acknowledged of your letter of May 11, 1939, File 
1—LIW-C1-648301-—A.—D, in which you make reference to our letter of September 
20 (apparently should be September 19, 1938) under the above file, addressed to 
Major Wilbur S. Elliott, office of the Quartermaster General, War Department, 
relative to the matter of allowance for pick-up service on less-than-carload 
freight at Fort Oglethorpe, Ga., as published in Item 180 of Central of Georgia 
Tariff I. C. C. No. 2969. 

You attach copies of letter of February 9, 1939, addressed to you by Mr. W. 
MeN. Knapp, Chief Traffic Officer of this carrier, and a communication of 
October 15, 1938, captioned “2nd Ind.” from Lt. Colonel Howell M. Estes, 
discussing the situation from the respective standpoints of the carrier and the 
War Department. The correspondence has been carefully reviewed but we find 
there is little that can be added to the statements contained in our previous 
letter of September 19. As is of course well understood, the pick-up and de- 
livery services were inaugurated by the carriers to combat truck competition 
and to give less-than-carload shippers by railroad the same advantages in 
pick-up and delivery as accrue to shippers by truck. The correspondence in- 
dicates that the freight depot facilities of the railroad at Fort Oglethorpe are 
not sufficient to accommodate the Government shipments in the volume tendered 
at certain periods of the month. Furthermore, it is pointed out that the loading 
and handling are performed by the Government under the trap car urrange- 
ment, thus saving the carriers certain expenses in labor and equipment, 
and no extra movement of the cars is required, due to the convenient 
location of the Government warehouse. Under such circumstances Lt. Colonel 
Estes reaches the conclusion that the United States should be allowed 5 cents 
per 100 pounds for the pick-up service in connection with less-than-carload 
freight loaded in cars placed at the Government warehouse at Fort Oglethorpe. 

Under the tariff mentioned the carrier holds itself out to perform certain 
pick-up and delivery services on less-than-carload freight and item 155 provides 
that where side track facilities are available the carrier may use freight cars 
in lieu of vehicles and when such cars are used loading and unloading at the 
places of business shall be performed by the shipper or consignee. Item 180 of 
the tariff, according to our present understanding thereof, purports to authorize 
allowance to the consignor or consignee who makes his own arrangements for 
the pick-up and delivery service authorized in the tariff; that is to say, the 
allowance accrues to those who perform services which would otherwise devolve 
under the tariff upon the carrier. Inasmuch as the cars are placed at the 
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Government warehouse at Fort Oglethorpe under Item 155 we see no basis for 
any allowance to the Government as consignor under the present language 
of the tariff cited. 

In view of the tariff provision requiring delivery of shipments 
to the carrier’s freight depot by the consignor, as a condition prece- 
dent to payment by the carrier of the pick-up allowance, it does 
not appear that there is any sufficient basis to sustain a disallow- 
ance of carrier’s claims for pick-up allowances deducted from its 
bills for transportation charges on shipments handled in trap car 
service rather than delivered by the consignor to the carrier at 
its freight depot or freight depot platform, and, accordingly, the 
carrier’s claims in which the facts are shown to be as indicated in 
the above correspondence will be certified for allowance, if other- 
wise correct. 

In view, however, of the expressed desire on the part of both the 
Finance Office and the Office of the Quartermaster General to be 
informed as to the action taken by this office upon the claims in 
question it has been deemed proper to bring the matter to your 
attention, and to state that any question as to whether less-than- 
carload shipments by the War Department from Fort Oglethorpe 
should be delivered to the carrier at its freight depot or loaded 
upon trap cars at Government warehouses would appear to be a 
matter for administrative determination, but that where the election 
is to use the trap-car service this office has found no authoritative 
basis for disallowing the carriers’ claims for amounts deducted, as 
for pick-up allowance, from charges otherwise due. 

Also the question whether the carrier’s facilities for handling less- 
than-carload shipments at its depot at Fort Oglethorpe are reason- 
ably adequate, or whether, by reason of any inadequacy thereof, any 
amendment of the tariff to require payment of pick-up allowances 
upon loading less-than-carload shipments upon cars at the Govern- 
ment warehouses would appear to be matters for determination by 
the Interstate Commerce Commission, in event it should be con- 
cluded administratively that the circumstances require or justify 
proceeding to that end. 


(B-5349) 


CORONADO EXPLORATIONS CELEBRATION—FEDERAL FUND ALLO- 
CATIONS—INCONSISTENT CORPORATION DESIGNATIONS, AND FUND 
EXPENDITURES OUTSIDE THE STATE 


Funds appropriated to carry out the provisions of the act of July 17, 1939, 
Public, No. 186, 53 Stat. 1047, authorizing the United States to participate 
in the celebration of the 400th anniversary of the explorations of Francisco 
Vasquez de Coronado, may be allocated to the Coronado Cuarto Centennial 
Commission notwithstanding the authorizing act designated the Coronado 





156 DECISIONS OF THE COMPTROLLER GENERAL 


Cuatro Centennial Commission, there being no doubt that the Congress 
intended to designate the Cuarto Commission. 

Whether the Coronado celebration corporation created by the State of New 
Mexico may lawfully operate outside the State is a matter for determina- 
tion by the local authorities of the respective States and not by the General 
Accounting Office, but allocations of United States funds to the Corpora- 
tion, if otherwise proper, will not be questioned solely because some part 
of the funds allocated were intended for expenditure for purposes of the 
exposition outside the State of New Mexico. 


Acting Comptroller General Elliott to the Managing Director of the United 
States Coronado Exposition Commission, August 3, 1939: 

Your letter of August 2, 1939, received by reference from Hon. 
Carl A. Hatch, calls attention to the fact that in connection with 
the celebration of the four-hundredth anniversary of the explora- 
tions of Francisco Vasquez de Coronado, in which celebration the 
United States is authorized to participate by the act of July 17, 
1939, Public, No. 186, 53 Stat. 1047, the legislature of the State of 
New Mexico established a corporation by the name of the New Mex- 
ico Fourth Centennial Coronado Corporation; that the members of 
the corporation adopted the name of the “Coronado Cuarto Centen- 
nial Commission” by which name it was afterwards designated in 
an appropriation made by the State legislature; that the act of July 
17, 1939, Public, No. 186, refers to said corporation by the name of 
the Coronado Cuatro Centennial Commission. You state that the 
difference between the Spanish words Cuarto and Cuatro is the dif- 
ference between fourth and four. In the light of the above facts 
you request decision upon the following questions: 

(1) Can the allocation be made to the Coronado Cuarto Centennial Commis- 
sion, or to the New Mexico Fourth Centennial Coronado Corporation, or to 
either, since there is no Coronado Cuatro Centennial Commission that has any 
legal existence. 

(2) The terms of Public 186 of the Seventy-Sixth Congress provide for 
activities in the States of New Mexico, Arizona, Colorado, Texas, Oklahoma, 
and Kansas, and the Coronado Cuarto Centennial Commission can be entrusted 
with parts of the program which will involve activities in all these States. 
Under the terms of chapter 26 of the 1935 Session Laws of New Mexico, pro- 
vided the General Accounting Office rules that allocation of funds can be made 
to the Coronado Cuarto Centennial Commission or to the New Mexico Fourth 
Centennial Corporation or to either, can the Coronado Cuarto Centennial Com- 
mission or the Fourth Centennial Coronado Corporation carry on the program 
and expend its funds in States other than New Mexico, in view of the authority 
granted to it by the New Mexico Legislature. 

As there can be no doubt but that the Congress, in enacting the 
provision in section 5 of the act of July 17, 1939, authorizing the 
United States Coronado Exposition Commission “to allocate such 
sums to the said Coronado Cuatro Centennial Commission for expen- 
diture as the Commission deems necessary and proper in carrying 
out the purposes of this act” intended to designate the corporation 
established by the State of New Mexico, I have to advise that funds 
appropriated by the Congress to carry out the provisions of the said 
act of July 17, 1939, may be allocated, subject to the provisions and 
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conditions of that act, to the Coronado Cuarto Centennial Commis- 
sion, the same as though the title or name of the corporation had 
been correctly stated in said act. Your first question is answered 
accordingly. 

As to your second question, since the corporation was created by 
the legislature of the State of New Mexico and is not an agency of 
the Federal Government it is not for this office to determine whether 
it can lawfully operate outside the boundaries of that State. That 
would appear to be a matter more properly for determination by the 
local authorities of the States in which it may undertake to operate. 
However, it is noted that in section 4 of the New Mexico statute of 
February 14, 1935, establishing the corporation, specific authority is 
given for the corporation to maintain offices either at Albuquerque 
or Santa Fe, N. Mex., and “at such other place or places in the 
United States as shall be decided upon by the board of directors of 
such corporation,” and there appears nothing in the act of July 17, 
1939, requiring that the Federal funds allocated to the corporation be 
expended within the State of New Mexico, only. Accordingly, this 
office would not question otherwise proper allocation to the corpora- 
tion solely on the ground that some part of the funds allocated were 
intended to be expended for purposes of the exposition outside of 
the State of New Mexico. 


(B-5103) 


COMPENSATION — SALARY CHANGES— PERSONNEL TRANSFERRED 
WITHIN A DEPARTMENT UNDER REORGANIZATION PLAN 


Section 10 (b) of the Reorganization Act of April 3, 1939, 53 Stat. 563, pro- 
hibiting change in classification or compensation as specified therein in any 
transfer of personnel under title I of the act, is not limited in its applica- 
tion to personnel transferred from one executive department or independent 
establishment to another, but is equally applicable to the personnel of 
agencies, or personnel used in the administration of functions, transferred 
under section 402 of Reorganization Plan No. II within a department or 
independent establishment, and, accordingly, applies to personnel of the 
National Bituminous Coal Commission, and the office of Consumers’ 
Counsel of said Commission, used in the administration of functions trans- 
ferred from said agencies to the Secretary of the Interior, and the office 
of the Solicitor of the Department of the Interior, respectively, by section 
4 of Reorganization Plan No. II, notwithstanding the Commission and the 
office of Consumers’ Counsel had been “established in the Department of 
the Interior” by section 2 of the act of April 26, 1937, 50 Stat. 72. 


fang, Semnetnenier General Elliott to the Secretary of the Interior, August 4, 


I have your letter of July 22, 1989, as follows: 


Under section 4 of Reorganization Plan No. II the National Bituminous Coal 
Commission is abolished and the functions transferred to the Secretary of the 
Interior; and the Office of the Consumers’ Counsel is abolished and the 
functions transferred to the Office of the Solicitor of the Department of the 
Interior, under the direction and supervision of the Secretary of the Interior. 
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The National Bituminous Coal Commission and the Office of the Consumers’ 
Counsel were established “in the Department of the Interior” by the act of 
April 26, 1937, and the question here presented is whether section 10 (b) of 
the Reorganization Act of 1989 (Public, No. 19, 76th Congress), relating specifi- 
cally to “any transfer of personnel,” has application to the personnel of the 
former National Bituminous Coal Commission and the Office of the Consumers’ 
Counsel involved in the reorganization. It would seem that there is a reorgan- 
ization of functions within the Department of the Interior rather than a 
transfer of personnel, as contemplated in section 10 (b) of the Reorganization 
Act of 1939. 


Sections 2 (a), 2(b) (1), and 2(b) (3) of the act of April 26, 
1937, 50 Stat. 72, 74, provide, in part, as follows: 


Sec. 2 (a). There is hereby established in the Department of the Interior a 
National Bituminous Coal Commission (herein referred to as Commission), 
which shall be composed of seven members appointed by the President, by and 
with the advice and consent of the Senate, for a term of four years. * * * 
The Commission is authorized to appoint and fix the compensation and duties 
of a secretary and necessary professional, clerical, and other assistants. * * * 

* * * # * * * 


(b) (1) There is hereby established an office in the Department of the 
Interior to be known as the office of the consumers’ counsel of the National 
Bituminous Coal Commission. The office shall be in charge of a counsel to be 
appointed by the President, by and with the advice and consent of the 
Senate. * * * 


* * x * * a * 


(3) The counsel is authorized to appoint and fix the compensation and duties 
of necessary professional, clerical, and other assistants. * * 


Section 4 of the Reorganization Plan No. II provides, in part, 
as follows: 


Sec. 4. Department of the Interior.—Transfers, consolidations, and abolitions 
relating to the Department of the Interior are hereby effected as follows: 

(a) Functions of the National Bituminous Coal Comission transferred.— 
The functions of the National Bituminous Coal Commission (including the 
functions of the members of the Commission) are hereby transferred to the 
Secretary of the Interior to be administered under his direction and supervision 
by such division, bureau, or office in the Department of the Interior as the 
Secretary shall determine. 

(b) National Bituminous Coal Commission abolished.—The National Bi- 
tuminous Coal Commission and the offices of the members thereof are hereby 
abolished and the outstanding affairs of the Commission shall be wound up 
by the Secretary of the Interior. 

(c) Office of Consumers’ Counsel abolished and functions transferred.—The 
office of Consumers’ Counsel of the National Bituminous Coal Commission is 
hereby abolished and its functions are transferred to, and shall be administered 
in, the office of the Solicitor of the Department of the Interior under the 
direction and supervision of the Secretary of the Interior. 


Section 402 of the same Reorganization Plan, under the heading 
“Transfer of records, property, and personnel,” contains the follow- 
ing general provision: 


* * * all the personnel used in the administration of such agencies and 
functions (including officers whose chief duties relate to such administration) 
are hereby transferred to the respective departments or agencies concerned, 
for use in the administration of the agencies and functions transferred by this 
ec ce oe 


Section 10 (b) of the Reorganization Act of April 3, 1939, 53 Stat. 
563, is as follows: 





DECISIONS OF THE COMPTROLLER GENERAL 159 


Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 
adjustment of classification or compensation to conform to the duties to which 
such transferred personnel may be assigned. 

The Reorganization Plans were made effective July 1, 1989. Public 
Resolution No. 20 dated June 7, 1939, 53 Stat. 813. 

Section 4 of Reorganization Plan No. II abolished the National 
Bituminous Coal Commission, the offices of the members thereof, and 
the Office of the Consumers’ Counsel of the National Bituminous Coal 
Commission, but the functions of the Commission and of its members 
were transferred to the Secretary of the Interior, and the functions 
of the office of the Consumers’ Counsel were transferred to the office 
of the Solicitor of the Department of the Interior under the direction 
and supervision of the Secretary of the Interior. Ordinarily, the 
abolishment of an agency of the Government abolishes, also, all posi- 
tions thereunder and automatically terminates the services of all per- 
sonnel thereof. 14 Comp. Gen. 738; 17 id. 376. However, in the in- 
stant case, section 402 of Reorganization Plan No. II, above quoted, 
specifically transfers not only the personnel used in the administra- 
tion of an agency transferred, but, also, the personnel used in the 
administration of a function transferred even though the agency 
performing such function prior to July 1, 1939, has been abolished. 

Accordingly, all of the personnel of the National Bituminous Coal 
Commission, other than the members of the Commission whose offices 
were specifically abolished, were transferred to and became employees 
of the Secretary of the Interior effective July 1, 1939, and all of the 
personnel of the office of Consumers’ Counsel of the National Bitu- 
minous Coal Commission, other than the Consumers’ Counsel, whose 
office was abolished, were transferred to the Office of the Solicitor of 
the Department of the Interior effective July 1, 1939, and likewise 
became employees of the Secretary of the Interior. 

There is nothing in the wording of section 10 (b) of the Reorgani- 
zation Act, supra, which can be construed as limiting its application, 
as urged, to personnel transferred from one executive department 
or independent establishment to another. Said section is equally 
applicable to the personnel of agencies, or personnel used in the 
administration of functions, transferred under section 402 of Reor- 
ganization Plan No. II within a department or independent establish- 
ment. The term “agency” is defined in section 2 of the Reorganiza- 
tion Act of 1939, 53 Stat. 561, as follows: 

When used in this title, the term “agency” means any executive department, 
commission, independent establishment, corporation owned or controlled by the 


United States, board, bureau, division, service, office, authority, or administra- 
tion, in the executive branch of the Government. 
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Accordingly, it must be held, in answer to the question presented, 
that section 10 (b) of the Reorganization Act is applicable to the 
personnel of the National Bituminous Coal Commission and of the 
office of the Consumers’ Counsel the functions of which were trans- 
ferred under subsections (a) and (c), respectively, of section 4 of 
Reorganization Plan No. II. Cf. B-4464, dated June 24, 1939. 


(B-5004) 


CLASSIFICATION—FIELD SERVICE—COAST AND GEODETIC SURVEY— 
CIVIL SERVICE RULE EXEMPTED POSITIONS OF VARIOUS TYPES, 
ETC, 


Whether various type positions in the field service of the Coast and Geodetic 
Survey, appointments to which are authorized by the Civil Service Com- 
mission under Executive Order No. 8043, dated January 31, 1939, with- 
out examination or with noncompetitive examination, are exempt from 
the Classification Act of 1923, as amended, is not for affirmative determina- 
tion—that is, that they are exempt from classification—merely because 
they are civil service rule exempted positions, or temporary positions, or 
mixed classification exempt and nonexempt positions, or that they are in 
the field service, but is for determination on the basis of whether exempted 
from classification by statute, and the interpretations in the numerous cited 
decisions. 


Acting Comptroller General Elliott to the Secretary of Commerce, August 5, 
1939: 


I have your letter of July 18, 1939, as follows: 


Under date of May 15, 1939, the Civil Service Commission advised this 
Department that appointments to the following positions in the Field Service 
of the Coast and Geodetic Survey may be made under Executive Order No. 
8043 of January 31, 1939, without reference to the Civil Service Commission’s 
registers of eligibles: 

Appointments to positions of seismograph tender and tide observers, under 
schedule A, subdivision I, paragraph 6, where the compensation in each case 
does not exceed $540 per annum. 

Appointments to the following positions under schedule A, subdivision XI, 
paragraph 7, for short periods during the conduct of seasonal surveying opera- 
tions, the appointees in no case to serve more than six months in any one 
calendar year: 

“Bench-mark setters, cooks, hands, helmsmen, hydrographic observers, launch 
engineers, loadsmen, lightkeepers, mechanics, radiomen, recorders, rodmen, 
signal builder, steel haulers, truck drivers, umbrellamen, and watchmen.” 

Accordingly, the Department will be pleased to receive your decision as to 
whether the Classification Act of 1923, as amended, has any application in con- 
nection with making such appointments. 


Executive Order No. 8043, dated January 31, 1939, announced 
schedules A and B of Civil Service rules comprising exempted posi- 
tions, appointments to which may be made without examination or 
with noncompetitive examination. 

The Civil Service laws and regulations, having to do with ap- 
pointments, and the Classification Act of 1923, having to do with the 
fixing of salary rates, are separate and distinct with entirely dif- 
ferent scopes and purposes. 17 Comp. Gen. 578; 18 id. 796. The 
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fact that appointments to the positions listed in your letter are 
exempted from competitive examination does not exempt the posi- 
tions from the Classification Act. 4 Comp. Gen. 827; 18 id. 223. 

In decision of July 7, 1939, B-4565, 19 Comp. Gen. 20, it was 
stated : 

* * * the settled rule has been that if a statute authorizing the employ- 
ment of personal services does not expressly provide that salary rates may be 
fixed without regard to the Classification Act, the terms of the Classification 
Act require its application. The rule is stated in decision of June 24, 1937, 16 
Comp. Gen. 1107, 1109, as follows: 

* * Accordingly, there was adopted the general rule that, in the ab- 
sence of statutory exemption, the salary rates of personnel of all Federal 
agencies, both in the departmental and field services, are required to be fixed 
in accordance with the schedules or rates prescribed in the classification act, 
as amended. See 14 Comp. Gen. 420; id. 762; decision of November 4, 1936, 
A-80878; decision of October 20, 1936, A-80867; and decision of October 15, 
1936, A-80021.” 

See, also, 17, Comp. Gen. 578. 


Nothing appears in the wording of the appropriation items for 
the Coast and Geodetic Survey, act of June 29, 1939, 53 Stat. 885, 
914, exempting any civilian position from the terms of the Classi- 
fication Act. As the positions listed in your letter are field posi- 
tions, there is for consideration in determining whether salary rates 
of the positions must be fixed in accordance with the Classification 
Act, as amended, section 2 of the Brookhart Salary Act, dated July 
3, 1930, 46 Stat. 1005, which provides as follows: 

The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be 
practicable, to the rates established by the act of May 28, 1928 (U. S. C., Supp. 3, 


title 5, sec. 673), and by this act for positions in the departmental services in 
the District of Columbia: * * * 


In a decision dated January 6, 1932, to the Secretary of War, 11 
Comp. Gen. 259, it was held as follows, quoting from the first 
paragraph of the syllabus: 


The test for determining whether a field position is subject to the principles 
of classification under the terms of section 2 of the Brookhart Salary Act of 
July 3, 1930, 46 Stat. 1005, is the action taken by the Personnel Classification 
Board as to the same or similar position in the departmental service in the 
District of Columbia. 


See, also, 14 Comp. Gen. 420; id. 763; 15 td. 128; 16 id. 1107; 17 id. 
578; 18 id. 887. 


Section 5 of the original Classification Act of 1923, approved 
March 4, 1923, 42 Stat. 1489, contains a provision as follows: 


That the compensation schedules shall apply only to civilian employees in 
the departments within the District of Columbia and shall not apply to em- 
ployees in positions the duties of which are to perform or assist in apprentice, 
helper, or journeyman work in a recognized trade or craft and skilled and 
semiskilled laborers, except such as are under the direction and control of the 
custodian of a public building or perform work which is subordinate, 
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incidental, or preparatory to work of a professional, scientific, or technical 
cearacter. * * ® 

As to the application of this provision in the field service, see decision 
of April 18, 1939, 18 Comp. Gen. 796. 

The fact that a position may be temporary does not exempt it 
from the Classification Act if the duties thereof otherwise bring it 
within the scope thereof. 4 Comp. Gen. 296; id. 743; id. 851. The 
rule regarding positions with mixed duties partly within and partly 
without the scope of the Classification Act is stated in decision of 
May 20, 1925, 4 Comp. Gen. 959. 

You do not state whether any of the positions involved are required 
to be filled by “vessel employees” affected by the act of February 
26, 1931, 46 Stat. 1421, providing as follows: 

That the Secretary of Commerce is authorized, in his discretion, to continue 
the system of pay and allowances, including allowances for longevity, for officers 
and men on vessels of the Department of Commerce, that was in operation as 
of July 1, 1929, until such time as legislation shall be enacted pursuant to 
section 2 of the act approved May 28, 1928 (45 Stat. 785), or similar legisla- 


tion affecting the classification of vessel employees in the field service of the 
Government. 


In the absence of a description of the duties and responsibilities in- 
volved, this office cannot advise you as to whether any or all of the 
positions listed in your letter are within or without the purview of 
the Classification Act, as amended. However, it may be stated gen- 


erally that if there be no similar positions in the departmental serv- 
ice within the purview of the Classification Act, under the general 
rules stated in the cited decisions, this office will not be required to 
object to the fixing of the salary rates of the positions in question 
without regard to the Classification Act, as amended. 


(B-5045) 


PUBLIC HEALTH SERVICE— MEDICAL OFFICERS DETAILED WITH 
COAST AND GEODETIC SURVEY—REIMBURSABLE EXPENDITURES 
APPROPRIATION AVAILABILITY 


Traveling expense, and transportation of household effects, reimbursable expend- 
itures in connection with Public Health Service medical officers detailed 
for duty on vessels of the Coast and Geodetic Survey under act of April 
26, 1939, Public, No. 48, 53 Stat. 620, may be reimbursed to the Public 
Health Service from the fiscal year 1940 appropriations for “Traveling ex- 
penses, Department of Commerce,” and “Coastal surveys, Coast and 
Geodetic Survey,” respectively. 

y and allowance expenditures in connection with Public Health Service 
medical officers detailed for duty on vessels of the Coast and Geodetic 
Survey under act of April 26, 1939, Public, No. 48, 53 Stat. 620, are for 
reimbursement to the Public Health Service from the fiscal year 1940 
Coast and Geodetic Survey appropriation for “Pay of officers and men on 
vessels” rather than “Pay, commissioned officers,” it appearing that the 
latter appropriation is made for Coast and Geodetic Survey officers and 
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that the former appropriation is the one which will receive the benefit 
from the services to be performed by the detailed officers. 


Acting Comptroller General Elliott to the Secretary of Commerce, August 5, 
1939: 


I have your letter of July 20, 1939, as follows: 


The President of the United States on April 26, 1939, approved an act to 
provide for the assignment of medical officers of the Public Health Service for 
duty on vessels of the Coast and Geodetic Survey, and for other purposes—H. R. 
1776—Public—No. 48—76th Congress, the first paragraph of which reads: 

“Be it enacted by the Senate and House of Representatives of the United 
States of American in Congress assembled, That upon the request of the Secretary 
of Commerce, the Secretary of the Treasury may detail medical officers of the 
United States Public Health Service for duty on vessels of the United States 
Coast and Geodetic Survey and when so detailed the pay, allowances, and travel- 
ing expenses of these officers shall be reimbursed to applicable Public Health 
Service appropriations.” 

It is respectfully requested that the Department be advised if the pay and 
allowances of these medical officers while on duty on vessels of the Coast and 
Geodetic Survey may be reimbursed to the Public Health Service from the appro- 
priation “Pay of officers and men on vessels, Coast and Geodetic Survey,” the 
transportation of their household effects on permanent change of station from the 
appropriation “Coastal surveys, Coast and Geodetic Survey.” and their traveling 
expenses from the appropriation “Traveling expenses, Department of Commerce.” 


The appropriation for, “Traveling expenses, Department of Com- 
merce” 1940, act of June 29, 1939, Public, No. 156, 53 Stat. 908, pro- 
vides specifically, “For all necessary traveling expenses under the 
Department of Commerce, including all bureaus and divisions there- 
under except the Bureau of the Census * * *.” The appropriations 


for the Coast and Geodetic Survey in the same act, 53 Stat. 914, 915, 
and 916, are made specifically— 


For every expenditure requisite for and incident to the work of the Coast and 
Geodetic Survey, including * * * packing, crating, and transporting personal 
household effects of commissioned oilticers, when transferred from one official 
station to another for permanent duty * * * to be expended in accordance 
with the regulations relating to the Coast and Geodetic Survey subscribed by 
the Secretary of Commerce, and under the following heads: 

Field expenses, coastal surveys: For surveys and necessary resurveys of coasts 
on the Atlantic and Pacific Oceans and the Gulf of Mexico under the jurisdic- 
tion of the United States; continuing researches in physical hydrography re- 
lating to harbors and bars, and for tidal and current observations on the coasts 
ef the United States or other coasts under the jurisdiction of the United 
States; compilation of the Coast Pilot, including the employment of pilots 
and nautical experts; the preparation or purchase of plans and specifications 
of vessels and the employment of hull draftsmen; the reimbursement, under 
rules prescribed by the Secretary of Commerce, of officers of the Coast and 
Geodetic Survey for food, clothing, medicines, and other supplies furnished for 
the temporary relief of distressed persons in remote localities and to ship- 
wrecked persons temporarily provided for by them, not to exceed a total of $500; 
actual necessary expenses of officers of the field force temporarily ordered to 
the office in the District of Columbia for consultation with the director, and not 
exceeding $3,000 for special surveys that may be required by the Bureau of 
Lighthouses or other proper authority, $348,000, of which amount not more than 
$21,200 may be expended for personal services in the District of Columbia. 

> + - . > > >. 


Pay of officers and men on vessels: For all necessary employees to man and 
equip the vessels, including professional seamen serving as mates on vessels of 


the Survey, to execute the work of the Survey herein provided for and authorized 
by law, $589,000, 
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Pay, commissioned officers: For pay and allowances prescribed by law for 
commissioned officers on sea duty and other duty, holding relative rank with 
officers of the Navy, including one director, six hydrographic and geodetic engi- 
neers with relative rank of captain, ten hydrographic and geodetic engineers 
with relative rank of commander, seventeen hydrographic and geodetic engineers 
with relative rank of lieutenant commander, forty-seven hydrographic and 
geodetic engineers with relative rank of lieutenant, sixty-one junior hydrographic 
and geodetic engineers with relative rank of lieutenant (junior grade), twenty- 
nine aides with relative rank of ensign, and including officers retired in accordance 
with existing law, $825,000: Provided, That the Secretary of Commerce may 
designate one of the hydrographic and geodetic engineers to act as assistant 


director, 

In view of the fact that the appropriation for travel expenses of 
the Department is specifically available for travel of all employees 
of the Department, including the bureaus and divisions thereof, that 
appropriation appears to be the only one available for reimbursing 
the travel expenses of medical officers of the Public Health Service 
when detailed to Coast and Geodetic Survey vessels. Also, reim- 
bursement of the cost of the authorized transportation of their house- 
hold effects may be made from the appropriation for “Coastal surveys.” 

The appropriation to be used for reimbursement of the pay and 
allowances of the Public Health Service medical officers is not so 
clear as such detailed officers would doubtless be commissioned officers 
of the Public Health Service and, as indicated above, there is a 
specific appropriation under the Coast and Geodetic Survey for 
“Pay, commissioned officers.” However, that appropriation appears 
to be made specifically for the pay and allowances of the officers of 
the Coast and Geodetic Survey therein designated and in addition 
it would appear that the services rendered by the detailed officers 
are services which but for the detail would be for procurement under 
the appropriation “Pay of officers and men on vessels.” Therefore, 
since this latter appropriation is the one which will receive the benefit 
of the detail it should be charged with the amounts reimbursed to 
the Public Health Service for the pay and allowances of medical 
officers of the Public Health Service detailed for duty on vessels of 
the Coast and Geodetic Survey under the act of April 26, 1939, 
Public, No. 48, 53 Stat. 620. 


(B-5056) 


SALARY CHANGES AND RECLASSIFICATION—TRANSFERRED PER- 
SONNEL — REORGANIZATION ACT PROHIBITIONS —AUTOMATIC 
PROMOTIONS 


As section 10 (b) of the Reorganization Act of April 3, 1939, 58 Stat. 563, 
prohibits not only a change in rates of compensation, but also in classifica- 
tion, during the fiscal year 1940, of positions of employees transferred under 
the provisions of Reorganization Plans Nos. I and II, Foreign Commerce 
officers and Foreign Agricultural officers transferred, effective July 1, 1939, 
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to the Foreign Service of the State Department, and appointed Foreign 
Service officers of classes and at salaries corresponding to the compensation 
they received prior to the transfer, may not be considered as having been 
reclassified effective July 1, 1939, for purposes of counting service during 
the fiscal year 1940 for automatic promotion after completion of 1 year’s 
service under the provisions of section 33 of the State Department Foreign 
Service Act of February 23, 1931, as amended, any reclassification of such 
employees, irrespective of when made, being effective under the prohibition 
of the Reorganization Act, only on July 1, 1940. 13 Comp. Gen. 481, 
distinguished. 


Acting Comptroller General Elliott to the Secretary of State, August 7, 1939: 
I have your letter of July 21, 1939, as follows: 


Reorganization Plan No. II, submitted by the President to the Congress on 
May 9, 1939, under the provisions of the Reorganization Act of 1939, approved 
April 3, 1939, provided for the transfer of the Foreign Commerce Service of the 
United States and its functions in the Bureau of Foreign and Domestic 
Commerce and of the Foreign Agricultural Service of the United States and 
its functions in the Department of Agriculture to the Department of State and 
their consolidation with the Foreign Service of the United States. 

These transfers were made on July 1, 1939, and the consolidation of the 
former Foreign Commerce and Foreign Agricultural Services with the Foreign 
Service of the United States is being proceeded with as rapidly as legal, bud- 
getary, and administrative considerations permit. As a major step in that 
direction Foreign Commerce Officers and Foreign Agricultural Officers in those 
Services on June 30, 1939, have been appointed by the President, by and with 
the advice and consent of the Senate, to be Foreign Service officers of classes 
and at salaries corresponding to the compensation they received prior to the 
transfer. These appointments to the Foreign Service of the United States were 
made effective as of July 1, 1939, and the officers concerned therefore became 
entitled to the rights and privileges of Foreign Service officers as of that date. 

Section 10 (b) of the Reorganization Act of 1939 provides: 

“Any transfer of personnel under this title shall be without change in 
classification or compensation, except that this requirement shall not operate 
after the end of the fiscal year during which the transfer is made to prevent 
the adjustment of classification or compensation to conform to the duties to 
which such transferred personnel may be assigned.” 

Since this provision effectively prevents the promotion of any of the officers 
here under consideration during the entire fiscal year 1940, all of them who 
have been appointed to classified grades and who are still in the Foreign Serv- 
ice on July 1, 1941, whose ratings are satisfactory or better, will be entitled to 
automatic promotions on that date under the provisions of section 33 of the 
act of February 23, 1931, as amended, the pertinent portion of which reads: 

“Notwithstanding the provisions of section 10 of this act all Foreign Service 
officers having a rating of satisfactory or better who shall have been in 
classes 5, 6, 7, and 8 for a continuous period of nine months or more, shall, 
on the first day of each fiscal year receive an increase in salary of $100, except 
that no officer shall receive a salary above the maximum for his class and all 
such officers in classes 1, 2, 3, and 4 shall in the same circumstances receive an 
increase of $200. * * *” 

It is the view of this Department that the bar to increases in compensation 
for these officers during the fiscal year in which they were transferred to the 
Department of State (1939), raised by section 10 (b) of the Reorganization 
Act of 1939, does not operate to deprive them of such automatic promotions 
as they may be entitled to on the first day of the subsequent fiscal year (1940). 
In other words, the fact that they may not be promoted during 1939 does not 
deprive them of credit toward promotion in 1940 for satisfactory service in 1939. 

As the Department is now preparing its budget estimates for 1940 on the 
foregoing basis a statement of your concurrence in its interpretation will be 
appreciated. 

While I find no previous decisions of your office bearing directly on this 
question, the situation considered in your predecessor’s decision A-—55877, June 
29, 1934 (13 Comp. Gen. 481), appears to be analogous. 
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It is assumed the fiscal years referred to as 1939 and 1940 in the 
antepenultimate paragraph of your letter are intended as referring 
to the fiscal years 1940 and 1941, respectively, and the matter will 
be considered on that basis. Also, in ‘the penultimate paragraph the 
reference to budget estimates apparently is with respect to the fiscal 
year 1941 rather than with respect to the fiscal year 1940 as stated. 

Section 10 (b) of the Reorganization Act of 1939, approved April 
3, 1939, Public, No. 19, 58 Stat. 563, quoted in your letter, prohibits 
not only a change in the rates of compensation but also a change in 
the classification, during the fiscal year 1940, of positions of em- 
ployees transferred from one agency to another under the provisions 
of Reorganization Plans Nos. I and II. For that reason, regardless 
of any administrative action which may be required, as a result of 
the reorganization plan to which you refer, to place the personnel in 
question in a proper status under the Department of State, it must 
be held that if such action involves a reclassification of the employees 
such reclassification, irrespective of when made, must be considered 
as not becoming effective until July 1, 1940. That being the case, 
the provisions of section 33 of the act of February 23, 1931, as 
amended, quoted in your letter, could have no application to the 
personnel affected by the reorganization plan for any service per- 
formed during the fiscal year 1940. 

You refer to a decision of the former Comptroller General of the 
United States dated June 29, 1934, 13 Comp. Gen. 481, involving 
application of the provisions of the Economy Act suspending auto- 
matic promotions during the period July 1, 1932, to June 30, 1934. 
But the statute here involved is not in the same terms as the statutes 
involved in that decision. Even if the terms of section 10 (b) of the 
Reorganization Act might be regarded as somewhat analagous to the 
terms of section 201 of the Economy Act of June 30, 1932, 47 Stat. 
403, suspending automatic promotions prior to the amendatory acts 
restoring the right to automatic promotions, it is for noting that it 
was not until the Congress by the act of June 27, 1934, specifically 
so provided, that the former Comptroller General authorized the 
counting of service during the period automatic promotions were 
suspended in fixing the rates of compensation effective after the 
period of suspension. See 13 Comp. Gen. 384; id. 399, the latter 
involving Foreign Service officers. There is nothing in the decisions 
of this office applying the Economy Act which could be regarded 
as supporting the view that the personnel of the former Foreign 
Commerce Service and Foreign Agricultural Service transferred to 
the Foreign Service of the United States under section 402 of Re- 
organization Plan No. II may be classified as Foreign Service officers 
for pay purposes during the fiscal year 1940. 
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(B-5234) 


APPROPRIATION AVAILABILITY—PURCHASE, MAINTENANCE, AND 
OPERATION OF PASSENGER-CARRYING VEHICLES—CIVIL AERO- 
NAUTICS AUTHORITY 


Were the appropriation “Establishment of air navigation facilities 1940” as 
made by the act of March 16, 1989, Public, No. 8, 53 Stat. 527, the only 
appropriation for the Civil Aeronautics Authority to carry out the pro- 
visions of the Civil Aeronautics Act of 1938, the absence therein of specific 
authority of law for the purchase, operation, or maintenance of passenger- 
carrying vehicles as required by section 5 of the act of July 16, 1914, 38 Stat. 
508, and aircraft would not necessarily prohibit expenditures for such 
purposes in view of the general authority for such expenditures granted 
in section 204 (a) of the Civil Aeronautics Act of 1938, 52 Stat. 983, but, 
as the same appropriation act, under the title “Salaries and Expenses, 
Civil Aeronautics Authority, 1940” makes specific provision for such ex- 
penditures therefrom, the appropriation “Establishment of air navigation 
facilities 1940” is not available for such purposes. 16 Comp. Gen. 1773, 
distinguished. 


Acting Comptroller General Elliott to the Administrator, Civil Aeronautics 
Authority, August 7, 1939: 


I have your letter of July 26, 1939, as follows: 


The Civil Aeronautics Act of 1938 (Pub. No. 706, 75th Congress, 3rd session) 
in section 204-A “General Authority” provides that “The Authority is em- 
powered to make such expenditures at the seat of Government and elsewhere 
as may be necessary for the exercise and performance of the powers and duties 
vested in and imposed upon the Authority, the Administrator and Air Safety 
Board by law * * * including expenditures for * * * (8) acquisition 
(including exchange), operation, and maintenance of passenger-carrying auto- 
mobiles and aircraft * * *.” Section 302—A of the above act, “Power and 
Duties of Administrator,” provides that “The Administrator is empowered to 
designate and establish civil airways and * * * to acquire, establish, 
operate, and maintain along such airways all necessary air navigation facili- 
hes. 7% A RE 

The language of the appropriation for Establishment of Air Navigation 
Facilities for the fiscal year 1940 (Public, No. 8, 76th Congress, Chapt. 11, 1st 
session) does not specifically provide for the purchase, operation, and mainte- 
nance of passenger-carryiug automobiles and aircraft, but it is believed that 
expenditures from this appropriation for such purchase, operation, and mainte- 
nance is “authorized by law” within the meaning of that phrase as appearing 
in See. 5 of the act of July 16, 1914 (38 Stat. 508), such authorization being 
found in the above-quoted provisions of the Civil Aeronautics Act of June 23, 
1938. This view is based on your decision of February 18, 1937 (16-CG-773), 
there being in the language of the appropriation of funds for the establishment 
of air navigation facilities, fiscal year 1940, no specific mention of classes of 
expenditures other than the purchase, operation, and maintenance of passenger- 
carrying automobiles and aircraft, so that there is not for application the rule 
of construction—expressio unius est exciusio alterius. 

Your advice as to whether the appropriation “Establishment of Air Navigation 
Facilities 1940” is available for the purchase, operation, and maintenance of 
passenger-carrying automobiles and aircraft is requested. 


Were the appropriation “Establishment of Air Navigation Facili- 
ties 1940” as made by the act of March 16, 1939, Public, No. 8, 53 
Stat. 527, the only appropriation for the Civil Aeronautics Authority 
to carry out the provisions of the Civil Aeronautics Act of 1938 
there might be some basis for applying the rule set forth in the 
decision 16 Comp. Gen. 773, but it is noted the same act of March 
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16, 1939, contained another appropriation under the title “Salaries —_ 
and Expenses, Civil Aeronautics Authority, 1940” which provides in atel: 
: pan, 
pert: cont 
* * * For salaries and expenses of the Civil Aeronautics Authority, in- hh 
cluding the expenses of operation, maintenance, and upkeep of air navigation Jun 
facilities, in carrying out the duties, powers, and functions devolving upon it fro1 
pursuant to the authority contained in the Civil Aeronautics Act of 1938 (52 = 
Stat. 973), including * * * purchase and exchange (not to exceed $400,000), hav 
operation, maintenance, repair, and overhaul of aircraft, aircraft power plants, foll 
propellers and equipment, and spare parts therefor; purchase and exchange (not 
to exceed $45,000), hire, maintenance, repair, and operation of passenger-carry- I 
ing automobiles, including two automobiles for use in the District of Colum- Ke 
biat, % & 9 a t 
' , sant fi iis ' Ar: 
In view of the specific provisions in such appropriation relating tra 
to the purchase, exchange, hire, maintenance and operation of passen- pon 
ger-carrying automobiles and aircraft for the carrying out.the pro- . 
visions of the said Civil Aeronautics Act of 1938, 52 Stat. 973, it eo 
must be held that the appropriation “Establishment of Air Naviga- re 
tion Facilities 1940” not containing specific provisions therefor is by 
not available for such purposes. Your question is answered in the tt 
: yu 
negative. 
Ki: 
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(B-4968 ) oa 
w 
CONTRACTS—MISTAKES—BIDS—BIDDER’S RELIANCE ON SUPPLIER’S h 
ERRONEOUS QUOTATION z 
Where after award the contractor alleged error in bid in that it had quoted a 
on the basis of the price erroneously furnished by its supplier, but the 
amount of the bid submitted by the bidder-contractor to the Government 
was the amount that was intended to be bid, and there is no evidence that : 
the contracting officer attempted to take an unfair advantage in the ac- 
ceptance of the bid notwithstanding the range in the bid prices received, d 
and no basis for assuming that such advantage was taken because of 
the character of the equipment contracted for, and the fact that the con- 
tractor, a regular dealer in machinery, did not question the quotation of c 
its supplier, there is no legal authority for granting the contractor any ( 
relief, a mere inadequacy of the consideration, where not such as to demon- 
strate some gross imposition or undue influence, or unanticipated expense < 
in the performance, not being a sufficient ground for avoiding a contract, 
even in equity, and no officer of the Government having any authority to ; 


give away or surrender the right vested in or acquired by the Government 
under said contract. 


Acting Comptroller General Elliott to the Secretary of War, August 9, 1939: 


There was received your letter of July 14, 1939, as follows: 


On May 31, 1939, bids were opened at Picatinny Arsenal in response to 
Invitation No. 672-39-770. The bids received are as follows: 


Henry Prentiss and Company, Inc,.......-....-__...___ t 
Kemp Machinery Company-......._..........._..-____. 2,953.65 
Kingsbury Machine Tool Corp...__........-..--.--.-... 11,291.00 


The lowest bid being that of the Kemp Machinery Company, the commanding 
officer, Picatinny Arsenal, awarded a contract to that firm. Contract num- 
bered W-672-ord-1956 was forwarded and signed by the contractor. After 
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receipt of contract, the contractor, Kemp Machinery Company, placed an order 
with its source of supply, the W. K. Millholland Machinery Company. Immedi- 
ately thereafter the contractor was notified by the Millholland Machinery Com- 
pany that an error had been made in quoting a price on this machine to the 
contractor. The price quoted was $2,063.00 instead of $20,063.00. 

In view of this error the contractor has requested by letter dated 
June 22, 1939, inclosed herewith, to be relieved of the contract. It is apparent 
from the correspondence inclosed herewith that the bid as accepted by the 
commanding officer, Picatinny Arsenal was as intended by the bidder, the error 
having been made by its source of supply. There are inclosed herewith the 
following papers: 

* « * * * *” * 

From the above, it will be noted that the Arsenal made the award to the 
Kemp Machinery Company for the drilling machine with power indexing at 
a total of $2,953.65 as the lowest evaluated bid in accordance with Picatinny 
Arsenal Tentative Spec. PED-1215 and that the contractor executed the con- 
tractor section on page 5 of the contract and that the alleged error was not 
discovered until after the contractor had ordered the drilling machine from 
the manufacturer. 

A recheck of the matter indicates that the Millholland Machine is worth a 
great deal more than the price at which it was offered. Should the Kemp Ma- 
chinery Company be permitted to correct its bid, such bid would be the highest 
received and not for consideration in making the award. The machine offered 
by the Kingsbury Machine Tool Corporation, at a total cost of $12,133.00, 
including power indexing, will then be the lowest evaluated bid and would meet 
the requirements of the Picatinny Arsenal. On an evaluated basis the Kings- 
bury Machine is 5.66, while the Henry Prentiss and Company machine is 10.74. 

All facts here presented clearly indicate that the bid as submitted by the 
Kemp Machinery Company was the bid intended for consideration. On the 
other hand, the bid submitted was a repetitive error resulting from a misquo- 
tation of price furnished the Kemp Company .by the manufacturer of the equip- 
ment under consideration. The disclosure of this latter error was not made 
until after the contract had been signed. In view of the fact that the contract 
has already been awarded and entered into, it is considered that the War 
Department is without authority to cancel it and that, if any relief is to be 
afforded, it should be based on claim submitted to your office by the contractor 
after completion of the contract. 

The drilling machine is urgently needed at Picatinny Arsenal for the conduct 
of work now being performed. Accordingly an early decision as to whether 
the Kemp Machinery Company will be required to adhere to the terms of its 
bid is requested. All of the inclosed papers should be returned with your 
decision. 


The invitation referred to in your letter requested bids to be 
opened May 31, 1939, for one motor-driven drilling machine, in ac- 
cordance with Picatinny Arsenal Tentative Specification PED-1215, 
dated April 11, 19389. After award to the Kemp Machinery Co. on 
the basis of its bid in the amount of $2,953.65 for a power indexing 
Millholland drilling machine, and execution of the formal contract 
by said company, the contractor advised in letter of June 20, 1939, 
as follows: 


We refer to Contract 70-672-Ord.—1956 calling for a special drilling machine. 
We are advised by our manufacturers, the W. K. Millholland Machinery Co., 
that in submitting their quotation to us they made an error of $18,731.70 by 
misplacing of the decimal point which made the figure read in thousands 
instead of ten thousands. This would make it impossible for us to supply 
the machine at the price in our bid which resulted from this obvious error, 
and we request that you relieve us of the contract. 


In reply to a request of the Picatinny Arsenal for further details, 
the contractor stated in letter of June 22, 1939, as follows: 
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In response to your telegram of this date in re subject contract, we enclose 
herewith two letters of the W. K. Millholland Machinery Co., our manufac- 
turers, dated May 27th, and have indicated by red pencil arrows on these 
photostat copies the quotation which is addressed to you and accompanied the 
letter addressed to us on the same date and one which our quotation to you 
was based. Also copy of our order #4300 to the W. K. Millholland Machinery 
Co., a copy of telegram from the W. K. Millholland Machinery Co. to us dated 
June 17th, and their letter also to us dated June 19th is enclosed. You will 
note from the latter two communications our manufacturer’s statement with 
respect to the error. 

We pray your release of us from the contract which would be ruinous to 
us to execute. 

We regret exceedingly being placed in the position we are as we exercise 
more than usual care in trying to have our quotations to you correct and 
accurate, and we make several thousand quotations yearly to various Govern- 
ment institutions. The error is obvious when the complexity and number of 
units involved in the machine is considered as indicated in our manufacturer's 
letter of June 19th, and also considering the amount of tooling involved. 
When we made our bid to you, we were not conversant with the probable cost 
of the machine as we would have been had the machine been of standard type 
and construction. Consequently, we were without knowledge with which to 
check our manufacturer’s quotation. 


The letter of the W. K. Millholland Machinery Co., dated June 
19, 1939, referred to in the contractor’s letter of June 22, 1939, is 
as follows: 


We have your letter of June 16th together with your order #4300 covering 
account No. 18924, contract 70-672—Ord.-1956 covering One Millholland Com- 
bination Vertical & Horizontal Station Type Indexing Machine, price $2,813.00. 

We wired you immediately upon receipt of your letter as follows: 

REORDER PICATINNY ARSENAL PRICE TYPOGRAPHICAL ERROR 
SHOULD READ $20,813.00. PLEASE ACKNOWLEDGE. 

We checked up our quotation of May 27th subject to proposal 672-39-770 
and find that in making quotation we made a typographical error on page 2 
and left out one naught in the quotation. The quotation should read: “The 
price of the machine complete with motors f. o. b. cars Picatinny, including 
service of a demonstrator for two weeks is $20,063.00 (Twenty Thousand and 
Sixty-Three Dollars).” 

Extra for power indexing table in place of hand indexing table including 
motor and push button is $750.00 (Seven Hundred and Fifty Dollars). 

We are extremely sorry that we did not catch this error before and we are 
returning your order so that you may cancel same. We trust that you have 
notified the Government. 

This machine is quite complicated and has eleven individual motor-driven 
units, each equipped with a 2-spindle multiple head besides fixtures and ete. 
We estimated that the small tools alone would cost $1,200.00 so you can readily 
appreciate the impossibility of the price. 

Please acknowledge receipt of this letter. 


The established rule is that to authorize relief from a bid on the 
basis of a mistake alleged after acceptance, the evidence must be 
such as to show conclusively that a mistake was made and that it 
was mutual or so apparent that it must be presumed the contracting 
officer, at the time of acceptance, knew of the mistake and sought 
to take advantage thereof. 26 Comp. Dec. 286; 6 Comp. Gen. 526; 
8 id. 362. 

There is nothing on the face of the bid of the Kemp Machinery 
Co. to indicate that the amount thereof is other than that intended 
by the bidder. In fact, it appears that there was no mistake in the 
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bid submitted. In other words, the bid was exactly as intended by 
the bidder and the acceptance was as intended by the contracting 
officer, and there was no misunderstanding on the part of either party 
to the contract as to the equipment to be furnished or the price to be 
paid therefor. The fact that the contractor relied in the preparation 
of its bid on a quotation furnished by its supplier, which quotation 
later proved to be erroneous, is not sufficient to authorize relief from 
the obligations of the contract voluntarily entered into with the Gov- 
ernment. See 6 Comp. Gen. 504; 18 id. 28; see, also, Steinmeyer et al. 
v. Schroeppel, 226 Ill. 9, 80 N. E. 564, 10 L. R. A. (N. S.) 114; Z'etum 
v. Coast Lumber Co., 16 Idaho 471, 101 Pac. 957, 23 L. R. A. (N.S.) 
1109. 

There is no evidence that the contracting officer attempted to take 
unfair advantage of the contractor in accepting its bid, and in view 
of the range in the bids received, the character of the equipment con- 
tracted for, and the fact that the contractor, a regular dealer in 
machinery, did not question the quotation of its supplier, there would 
appear no basis for assuming that the contracting officer took any 
such unfair advantage. Neither a mere inadequacy of the consid- 
eration, where not such as to demonstrate some gross imposition or 
some undue influence, nor an unanticipated expense in the perform- 
ance, is a sufficient ground for avoiding a contract, even in equity. 
See Lyre v. Potter, 15 How. (U. 8.) 42, 59; Columbus Railway and 
Power Company v. Columbus, 249 U. S. 399. 

In view of the facts of record, it must be held that a valid and 
binding contract was created by acceptance of the bid of the Kemp 
Machinery Co., and that no officer of the Government has authority 
to give away or surrender the right thus vested in or acquired by 
the Government under said contract. See decision of June 19, 1939, 
18 Comp. Gen. 942, to you, and cases therein cited. 

Accordingly, the Kemp Machinery Co. should be instructed to 
perform in accordance with the terms of its contract or to pay to 
the Government any damages resulting from its failure or refusal 
to render such performance. 

The papers are returned herewith. 


(B-5147) 


CLAIMS—AGAINST THE UNITED STATES—NONRECOGNITION OF 
ASSIGNMENTS 


While section 3477, Revised Statutes, regarding the manner of making, and 
other requirements in connection with, assignments of claims against the 
United States, was enacted for the benefit and protection of the Govern- 
ment and may be waived by the United States in a proper case, an assign- 
ment will not be recognized where it does not meet the conditions pre- 
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scribed in the statute, even though the Government might have a good 
acquittance thereunder for payments made, where the assignment is solely 
for the benefit and convenience of the assignor, for an object or purpose 
in which the United States has no concern and where there are no cir- 
cumstances making the assignment necessary, desirable, or convenient from 
the standpoint of the Government, particularly where the assignment of 
future payments of the attorney’s fees under court veterans’ insurance 
judgments might possibly result in confusion, complication, or doubt in the 
event of death of the attorney, the trustee, or the beneficiary. 17 comp. 
Gen. 4, distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 9, 1939: 


I have your letter of July 21, 1939, as follows: 


Mr. Volney P. Mooney, Jr., of Los Angeles, California, was the attorney of 
record in certain cases involving War Risk Insurance, hereinafter listed, in 
which on behalf of his respective clients this attorney has filed suit and pre- 
vailed against the United States Government. In each one of the cases an 
attorney's fee was allowed by the court. Mr. Mooney in correspondence with 
the Veterans’ Administration has stated that he wished if possible to make 
arrangements by which the remaining fee installments under said judgments 
may go into a fund for the benefit of his minor daughter to be administered 
by her mother as trustee. After an exchange of correspondence the attorney 
was advised by the Veterans’ Administration that he should execute and 
deliver to the proposed trustee such an instrument as he deemed appropriate to 
eifectuate his intent, and forward an executed duplicate thereof to the 
Veterans’ Administration requesting that payment be made accordingly. Care 
was taken not to pass upon the acceptability of this instrument unless and 
until it had been executed and presented for consideration and study. The 
suggestion was made that in any draft there should be inserted a provision 
to hold the United States free of any liability for any payments made 
thereunder. 

The documents submitted by Mr. Mooney in response to the foregoing request 
are here quoted: 


“DECLARATION OF TRUST 
“ADDENDA I 


“Know all men by these presents: 


“That Mary L. Mooney of the City of and County of Los Angeles, State of 
California, hereinafter called ‘Trustee’ does hereby admit, certify, and deciare 
that she is the Trustee of, in, and to that certain Deed of Trust executed 
November 11th, 1936, Mary Joan Mooney, beneficiary. 

“That pursuant to article III of said trust, the trustor, Volney P. Mooney, Jr., 
reserved unto himself the right to add to and increase the principal of said 
trust from time to time at his option, said additions and increases to be 
governed in all ways by the conditions of the original declaration of trust. 

“That the trustor above named has this 1st day of May 1939, exercised 
such right and Mary L. Mooney as Trustee does hereby certify, admit, and 
declare that she has received and accepted from Volney P. Mooney, Jr., an 
assignment conveying, granting, and assigning to her in trust and for the 
express uses and under the same terms as the original Deed of Trust herein- 
above referred to, the following described properties: 

“All that certain interest that Trustor now has in and to those particular 
insurance policies issued by the United States Government insuring the lives 
of the hereinafter named beneficiaries. For the purposes of clarity, such 
interest of trustor develops and exists by virtue of and by reason of his 
serving as jegal counsel for such beneficiaries in the prosecution of their legal 
rights based on said policies, the amounts to be paid into said trust repre- 
senting that ten per centum attorneys fees the running and continuing interest 
in and to said policies—that she will receive these payments in monthly 
installments henceforth until terminated by law or otherwise: 
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Veterans’ | Amount 
i 


Adminis- | Veteran insured monthly 
tration No. | payment 


849626 | Fred P. Tucker 

124047 | Myron J. Clifford 

eee) eeeene abet ols. ese 2k. ees Se 
230442 | John O. Barton 

258202 | Walter Woodall 

258679 | John J. Tuso 

766021 | Orv Garman 

258967 | 
223827 
228782 
262885 | 
262886 
218676 | 
160541 | 
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“Dated this 1st day of May, 1939. “(S) Mary L. Mooney. 
“Mary L. Mooney, Trustee. 
“I hereby covenant that the United States of America shall be held free of 
liability and indemnified against all liability arising by reason of payments 
to the assignee as in this instrument provided, and in the event of any future 
claim by, through, or under me, or by any creditor or other person against me, 
this covenant shall be a complete defense thereto to the extent that payments 
shall be made to the assignee herein and the United States of America shall 
be entitled to defend, set-off, or counterclaim in any such suit in order to 
make effective the protection to the United-States of America contemplated 
thereby. “(S)  Volney P. Mooney, Jr. 
“VoLNEY P. MOONEY, Jr., 
“Trustor and Assignor. 





“ASSIGNMENT 
“Know all men by these presents: 

“That I, Votnry P. Mooney, Jr., of Los Angeles, California, in consideration 
of the terms and conditions of that certain declaration of trust made and 
executed November 11th, 1936, with myself as trustor, Mary L. Mooney, as 
trustee, and Mary Joan Mooney, as beneficiary, do hereby convey, assign, 
transfer, and set over to Mary L. Mooney in her trustee’s capacity all of my 
right, title, and interest in and to those certain monthly payments of insurance, 
due me and payable to me by virtue of the following policies of insurance 
and the judgments thereon that I may now or may hereafter have, together 
with all sums which are now or may at any time hereafter become due by 
virtue of such court judgments which alloted to me a ten per centum interest 
as attorney fees: 


Veteran’s : Amount 
Adminis- Veteran insured monthly 
tration No. payment 


0 OO BE I ites re annem bank ants ti wisn eedendieGee Was 
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600641 | Robert Bjork 
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258202 | Walter Woodall 
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766021 | Orv Garman 
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228782 | Samuel Crystal 

262885 | Fred K. Tinder 

262886 |_....do.-- 
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“IN WITNESS WHEREOF, I have hereunto affixed my hand and seal this 1st day 
of May 1939. 
(S) Volney P. Mooney Jr. 
VotnrEY P. Mooney, 
Assignor.” 


The numbers appearing before the names of the veterans listed are insurance 
numbers of the respective veterans. The claim numbers, however, are given 
in the following list: 


Se __C-8, 445 Patten, Ernest L_...... C-1, 490, 834 
Clifford, Myron J_------- C-1, 391, 657 Licursi, Samuel_____---.- C-1, 269, 134 
iitek  Benwitecs scan C-—276, 587 Crystal, Samuel____._-_---- C-246, 000 
I a etme C-224, 631 Tinder, Fred K--.---~.~.-.- ©-296, 997 
Woodall, Walter____.---- .__C—484, 061 Tinder, Fred K_--~~---.-~.. C-296, 997 
SN, SONI i i cai aetainad heanee C-188, 612 Peters, James I_........... C-306, 513 
NN MI  ceniatinccas C—460, 401 O’Brien, Thos, L_--.-----~-- C427, 242 


Article III of the Declaration of Trust, referred to in the foregoing instrument, 
reads: 

“Said trustee does hereby consent, as one of the terms of this trust, to the right 
and privilege reserved in said trustor at any time, or from time to time hereafter, 
to pay or deliver to said trustee other and additional sums of money and/or 
real or personal property, and upon the receipt and acceptance of the same by 
said trustee, such money and/or such real or personal property shall thereupon 
become a part of the principal of the trust estate herein provided, and shall 
by said trustee be invested, handled, managed, and the income thereon and the 
principal thereof disposed of, and in all other respects be subject to the same 
terms and trust as hereinbefore set forth, with like effect and intent as if such 
monies and/or real and personal property were part of the original trust estate 
hereinbefore described.” 

On July 6, 1937, the Acting Comptroller General in Decision A-27645, dealing 
with the Barnes, Smith, and Chandler cases, held that since the Administrator 
of Veterans’ Affairs must assume full responsibility for determinations within 
the purview of section 5 of the World War Veterans Act, 1924, as amended, the 
Comptroller General’s Office would not object to assignment of attorney fees 
involved in the Barnes, Smith, and Chandler cases if in the administration of 
the World War Veterans’ Act the Administrator of Veterans’ Affairs should find 
that recognition of the assignment was necessary to give effect to the purpose 
of the insurance statute. The facts of the present case do not seem to fall 
clearly within the scope of the cited decision of your Office of July 6, 1937. 

In view of a doubt as to the application of your decision of July 6, 1937, to 
the present case and to the pending request from this attorney, I have the honor 
to request your decision whether it will be proper to recognize the trustee 
agreement and the attempted assignment, the purpose of which is to permit the 
payment of the remaining fees under the judgments in the cases listed to a 


trustee for the minor daughter of the attorney of record and for the benefit of 
that minor. 


Section 3477, Revised Statutes, provides: 


All transfers and assignments made of any claim upon the United States, 
or any part or share thereof, or interest therein, whether absolute or conditional, 
and whatever may be the consideration therefor, and all powers of attorney, 
orders, or other authorities for receiving payment of any such claim, or of any 
part or share thereof, shall be absolutely null and void, unless they are freely 
made and executed in the presence of at least two attesting witnesses, after the 
allowance of such a claim, the ascertainment of the amount due, and the issuing 
of a warrant for the payment thereof. Such transfers, assignments, and powers 
of attorney, must recite the warrant for payment, and must be acknowledged by 
the person making them, before an officer having authority to take acknowledg- 
ments of deeds, and shall be certified by the officer; and it must appear by the 
certificate that the officer, at the time of the acknowledgment, read and fully 


explained the transfer, assignment, or warrant of attorney to the person 
acknowledging the same. 


The claim of the attorney, Volney P. Mooney, Jr., for the remaining 
fee installments is a claim against the United States within the mean- 
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ing of the statute and may be assigned only under the conditions pre- 
scribed therein. The attempted assignment by Mr. Mooney, Jr., has 
not met those conditions. While the said statute was enacted for the 
benefit and protection of the Government, and may be waived by the 
United States in a proper case, the circumstances presently appearing 
are not sufficient to authorize a recognition of the assignment in 
disregard of the provisions of the statute. 

The facts in the present case are unlike those considered in the 
referred to decision of July 6, 1937, A-27645 (17 Comp. Gen. 4). 
The assignment here involved is desired solely for the benefit and 
convenience of the attorney, for an object or purpose in which the 
United States has no concern, and there are no circumstances mak- 
ing the assignment necessary, desirable or convenient from the stand- 
point of the Government in the matter of effecting payment of the 
fees as required by the judgments. While payment of the install- 
ment fees under such an assignment might give the Government a 
good acquittance (Martin v. National Surety Company, 300 U. S. 
588), recognition of the assignment would not result in a benefit or 
convenience to the United States but, on the contrary, might possibly, 
at some future time, result in confusion, complication or doubt, in 
the event of the death of the attorney, the trustee, or the beneficiary. 

Your question presented is answered in the negative. 


(B-5152) 


INDIAN AFFAIRS—SCHOOLS—PURCHASE OF LAND FROM TRIBAL, ETC. 
FUNDS 


Land for use in connection with the Seneca Indian School may be purchased 
by the Secretary of the Interior from the fund “Indian moneys, proceeds 
of labor, Seneca School”—subject to the limitation in the appropriation act 
for 1940, 53 Stat. 704, upon expenditures from tribal and school revenues— 
in view of the broad discretionary authority granted the Secretary by the 
act of May 17, 1926, 44 Stat. 560, and that the prohibition of section 3736, 
Revised Statutes, against the purchase of land “on account of the United 
States, except under a law authorizing such purchase” is not applicable to 


such purchase which, even though titled in the United States, is held in 
trust for the school. 


Antes, Sopa General Elliott to the Secretary of the Interior, August 9, 


I have your letter of July 22, 1939, as follows: 


A tract of 120 acres of land is needed at the Seneca Indian School, Quapaw 
Agency, Oklahoma, for raising feed for the school livestock and for pasture, 
and for use in connection with vocational training in agriculture. 

The cost of the additional land will be $2,850. There is available ample 
Indian moneys, proceeds of labor, Seneca School, largely proceeds of the school 
farm, which the Indian Service wishes to use to buy the additional farm land. 
Title to the present school land is in the United States. 

In handling the vocational instruction program the Indian Service is endeavor- 
ing to give students an understanding of the business end of the vocational, 
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trade, and agricultural courses they pursue. To this end there has been stated 
a general policy that receipts from school farms, shops, or other departments 
shall first be used for upkeep and maintenance of the department where the 
funds accrued and that only additional amounts which may be regarded in 
the light of profit may be used for general school purposes. The schools 
endeavor to make all of these matters clear to the students as having educa- 
tional value, and every effort is being made to make the profits from the farms 
visible in terms which the students will understand. Use of receipts from the 
Seneca School farm for purchase of additional farm land is regarded as dis- 
tinctly along this line and as demonstrating the necessity for planning to 
increase property holdings. I therefore prefer to purchase the land from Indian 
moneys, proceeds of labor, rather than from the appropriated fund, lndian 
school buildings, 1940. As the school farms are becoming increasingly pro- 
ductive, it is hoped, if a favorable decision is given in this case, to be able 
to buy additional tracts from Indian moneys, proceeds of labor, at other schools 
where more land can be used to advantage in raising products for the schools 
and providing agricultural instruction for students. 

The act of May 17, 1926 (44 Stat. 560), provides: 

“That hereafter all miscellaneous revenues derived from Indian reservations, 
agencies, and schools, which are not required by existing law to be otherwise 
disposed of, shall be covered into the Treasury of the United States under 
the caption ‘Indian moneys, proceeds of labor,’ and are hereby made ayail- 
able for expenditure, in the discretion of the Secretary of the Interior, for 
the benefit of the Indian tribes, agencies, and schools on whose behalf they 
are collected, subject, however, to the limitations as to tribal funds, imposed 
by section 27 of the act of May 18, 1916 (Thirty-ninth Statutes at Large, 
page 159). * * ™ 

Attention is also called to the act of November 2, 1921 (42 Stat. 208), 
authorizing appropriations and expenditures for the administration of Indian 
affairs, and for other purposes, item 5 of which provides “For the enlarge- 
ment, extension, improvement, and repair of the buildings and grounds of 
existing plants and projects.” 

The appropriation act for the Interior Department for the fiscal year 1940 
authorizes the use of tribal funds and school revenues under the act of May 
17, 1926, above referred to, and reads in part as follows: 

“Support of Indian schools from tribal funds: For the support of Indian 
schools, and for other educational purposes, including care of Indian children 
of school age attending public and private schools, tuition and other assist- 
ance for Indian pupils attending public schools, and support and education 
of deaf and dumb or blind, physically handicapped, or mentally deficient Indian 
children, there may be expended from Indian tribal funds and from school 
revenues arising under the act of May 17, 1926 (25 U. 8. C. 155), not more than 
$305,250, * * +.” 

In view of the foregoing, I request a decision whether the purchase of additional 
land for the Seneca School may be made from’the fund “Indian moneys, proceeds 
of labor, Seneca School.” 


It is provided in section 3736, Revised Statutes, as follows: 


No land shall be purchased on account of the United States, except under a 
law authorizing such purchase. 

In 5 Comp. Gen. 661, it was held by this office that said section of 
the Revised Statutes was not applicable when the lands were not 
purchased for the account of the United States and that the appro- 
priation from tribal funds for the support and civilization of the 
Indians might be used for the purchase of grave sites for the In- 
dians. See, also, 6 Comp. Gen. 73. 

With respect to the present matter it is understood that while 
the title to the land purchased would be vested in the United States 
said land would be held in trust for the Seneca Indian School. 
Accordingly, and in view of the discretion vested in the Secretary 








LE 


Su 


81 


'Qee 


aS wr Ter lUcaeSlULSTlhCUD 


DECISIONS OF THE COMPTROLLER GENERAL 177 


of the Interior with respect to Indian school funds by the act of 
May 17, 1926, 44 Stat. 560, there appears to be no legal objection 
to the use of the fund, “Indian moneys, proceeds of labor, Seneca 
School,” for the purchase of the additional land contemplated for 
the benefit of that school provided the limitation of $305,250 im- 
posed in the Appropriation Act for 1940, 53 Stat. 704, upon expendi- 
tures from tribal and school revenues for the support of Indian 
schools, etc., be not exceeded. 


(B-5235) 


LEAVES OF ABSENCE—ANNUAL, SICK AND MILITARY—SUBSTITUTE 
POSTAL EMPLOYEES 


Substitutes in the Postal Service are required by section 4 of the act of July 18, 
1939, 58 Stat. 1062, to have served 2,448 hours before being entitled to the 
annual and sick leave benefits of the act, and although the hours of serv- 
ice so required need not necessarily have been served after the date of the 
act, the right to earn leave accrues only as to such substitute service, other 
than the preliminary required service, as is performed after the date of 
the act. 

Substitutes in the Postal Service who are required to have served 2,448 hours 
before being entitled to the not “more than 15 days’ annual and 10 days’ 
sick leave” granted by the act of July 18, 1989, 53 Stat. 1062, may be granted 
after July 18, 1939, proportionate annual and sick leave benefits for each 
204 hours of service if the required hours of preliminary service have been 
performed prior to the date of the act, or, if not already performed, then 
after the completion of 2,448 hours of actual service. 

Annual and sick leave granted substitutes in the Postal Service by the act of 
July 18, 1939, 53 Stat. 1062, is cumulative subject to the same provisions 
now applicable to regular employees, and the plain provisions of the said 
act of July 18, 1939. 

Substitutes in the Postal Service are entitled, under the act of July 18, 1939, 
53 Stat. 1062, to sick leave only for an illness or disability incurred while 
on active duty or on annual leave, and not for an illness which occurred 
when available for duty but not actually assigned thereto, or for an illness 
incurred during a nonpay period when the substitute has been excused 
from reporting for service. 

Service of substitutes in the Postal Service in excess of 2,448 hours in one 
fiscal or leave year may not be credited to the employee under the act of 
July 18, 1939, 53 Stat. 1062, to make up a total of 2,448 hours of service 
for leave purposes in a subsequent fiscal or leave year. 


Saturdays, Sundays, and holidays occurring within a period of annual or sick 
leave granted to substitutes in the Postal Service under the act of July 18, 
1939, 53 Stat. 1062, should be excluded from the annual and sick leave 
charges against such employees, and there is no authority for such em- 
ployees to acquire a pay status for such days occurring within a period 
of annual or sick leave solely because they may have been absent on such 
leave with pay immediately prior and/or subsequent thereto, even though 
they might have worked on such days if not absent from duty. 


Substitutes in the Postal Service who receive credit under section 104, title 39, 
U. S. Code for “actual time served” in determining the grade to which 
regular appointment is made, may not be credited for said purpose with 
time granted and compensated for as annual and sick leave under the act 
of July 18, 1939, 58 Stat. 1062. 

Substitutes in the Postal Service who are appointed as regular employees may, 
after such appointment, take annual and sick leave accumulated as sub- 
stitutes under the act of July 18, 1939, 58 Stat. 1062, if such be the rule 
as to regular employees promoted from one salary rate to another, not- 
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withstanding the rate of pay for regular employees is higher than that for 
substitutes. 

The act of July 18, 1939, 53 Stat. 1062, granting annual and sick leave to sub- 
stitutes in the Postal Service, neither expressly nor impliedly authorizes 
the granting of military leave of absence to substitute postal employees. 

As substitute service of all postal employees for leave purposes is required by 
the act of July 18, 1939, 58 Stat. 1062, to be credited on an hourly basis 
regardless of the basis on which their compensation is paid or the day on 
which the service is performed, a substitute who is performing service on 
Saturday in a 40-hour week railway-mail service position should be credited 
with the actual time served on that day for leave purposes. 

Substitutes in the Postal Service who perform service on lines in the railway- 
mail service where reguiar employees get the benefit of the 40-hour week 
by working shorter hours per day (6 hours and 40 minutes) with an allow- 
ance of 1 hour and 20 minutes per day for home duties, leaving not in 
excess of 5 hours and 20 minutes of actual service required each day, are 
entitled to service for leave purposes under the act of July 18, 1939, 53 
Stat. 1062, only on the basis of 5 hours and 20 minutes a day, leave credit 
under the act being based upon the period of actual employment. 


Acting Comptroller General Elliott to the Postmaster General, August 9, 1939: 
I have your letter of July 26, 1939, as follows: 


It will be necessary for this Department at an early date to issue regulations 
and adopt a plan for administering the provisions of the act approved July 18, 
1939 (Public, 194). To this end your decision is requested upon the following 
questions arising under the act: 

1. Do substitutes who had performed 2,448 hours of service or a lesser 
amount of service receive the benefits of the act for such service or does the 
act contemplate leave privileges only upon the basis of hours of service per- 
formed subsequent to the date of the passage of the act? 

2. If your decision be that credit is permissible only for service performed 
subsequent to July 18, 1939, may credit be currently allowed at the rate of 14 
days annual leave for each 204 hours of employment and !%e2 of a day sick 
leave be allowed for each 204 hours of employment, or must 2,448 hours of 
service be performed before any annual or sick leave may be taken by 
substitutes? 

3. Is annual leave and sick leave for substitutes cumulative subject to the 
same provisions now applicable to regular employees? 

4. The final sentence of section 1 of the act reads: “Sick leave shall be 
computed on the basis of illness or disability incurred during the period of 
actual employment in the Postal Service.” Is sick leave allowable to substi- 
tutes who would be otherwise available for duty or must the sickness occur 
during a period of assignment to duty? Also, if a substitute becomes sick 
during a period when he has been excused from reporting for duty for a 
definite period of absence, would he be entitled to sick leave? 

5. Section 3 of the act provides that: “In no event shall a substitute employee 
be granted more than fifteen days’ annual and ten days’ sick leave allowed by 
existing law to regular employees.” If a substitute performs more than 2,448 
hours during a given fiscal year, can the excess of service performed be 
credited to the following fiscal year as a basis for leave allowance in such 
following year? 

6. Inasmuch as substitutes will not be in a pay status on Saturdays, Sundays, 
or lega) holidays, may they be granted annual or sick leave on these days? 

7a. Under the provisions of section 104 of title 39, United States Code, sub- 
stitutes appointed as regulars receive credit for actual time served in determin- 
ing the grade to which regular appointment is made. Will time granted and 
compensated for as annual and sick leave be credited to substitutes as “actual 
time served as a substitute” in determining the grade to which regular appoint- 
ment is to be made? 

b. In the case of substitute clerks in first- and second-class post offices and 
substitute letter carriers in the city delivery service time served as special- 
delivery messengers is also credited. Does your answer to “7a” also apply to 
service performed as special delivery messengers? 
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8. In cases where substitutes who have been appointed regulars have to their 
credit accumulated annual and sick leave, may such accumulated leave be 
taken after the employee has changed to the status of a regular? As you are 
aware, the rate of pay for regular employees is higher than that for substitutes. 

9. Will substitutes who are members of the National Guard, Officers’ Reserve, 
Naval and Marine Reserve be entitled to military leave with pay in accordance 
with the laws now applicable to regular employees? If the answer is in the 
affirmative, inasmuch as most substitutes do not have a regular schedule of 
hours of employment on what basis would they be paid? 

The following additional questions arise in the administration of the railway 
mail service: 

10. In the railway mail service the 40-hour week is effectuated for certain 
employees by compensatory time for service performed on Saturdays, and in 
some assignments clerks work Monday to Friday with Saturday and Sunday 
off, but are paid for a full week of 48 hours, or 6 days including Saturday. 
What will be the status of Saturday for substitutes performing service in 
such assignments with respect to credit for leave purposes? 

11. Clerks in offices, terminals, and transfer offices of the railway-mail 
service work 8 hours for 5 days in each 48-hour week, but on lines they get the 
benefits of the 40-hour week by working shorter hours per day (6 hours and 
40 minutes) with an allowance of one hour and 20 minutes per day on Class B 
lines for home duties, leaving not in excess of 5 hours and 20 minutes of actual 
service required per day. What credit for leave purposes will be allowed for 
one of these road days of 5 hours and 20 minutes actual service?” 

The act of July 18, 1939, Public, No. 194, 53 Stat. 1062, provides 
as follows: 

That hereafter substitutes in the Postal Service shall be rated as employees 
and each substitute postal employee in the classified civil service shall be 
granted the same rights and benefits with respect to annual and sick leave 
that accrue to regular employees in proportion to the time actually employed. 
Sick leave shall be computed on the basis of illness or disability incurred dur- 
ing the period of actual employment in the Postal Service. 

Sec. 2. No substitute shall be entitled to sick leave for an illness or disability 
incurred while such substitute is not on active duty or on annual leave. 

Sec. 3. In no event shall a substitute employee be granted more than fifteen 
days’ annual and ten days’ sick leave allowed by existing law to regular 
employees. 

Sec. 4. No substitute shall be entitled to the benefits of this act until he has 
served two thousand four hundred and forty-eight hours. 

Sec. 5. The Postmaster General is authorized and directed to prescribe such 
rules and regulations as may be necessary or appropriate to carry out the 
provisions of this act. 

QUESTION NO. 1 


In view of the word, “hereafter,” appearing in section 1, the act, 
obviously, is effective from and after July 12, 1939. That is to say, 
only service as a substitute performed after July 18, 1939, may be 
credited in computing annual and sick leave of absence, but under 
section 4 of the act a substitute must have served 2,448 hours before 
becoming entitled to the benefits of the act, There is no purpose 
or intention shown to postpone operation of the act with respect to 
all substitute employees until 2,448 hours are served after July 18, 
1939. The right to earn leave accrues upon completion of 2,448 
hours’ service on or after July 19, 1939, but the amount of leave is 
governed by the amount of service performed after July 18, 1989, 
For example, a substitute who had completed 2,448 hours of service 
on or before July 18, 1939, may begin to earn leave for all substitute 
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service actually performed on or after July 19, 1939, and a sub- 
stitute who completes 2,448 hours of service on August 31, 1939, 
may begin to earn leave for all substitute service performed on and 
after September 1, 1939. It is believed this answers your question 
numbered 1. 


QUESTION NO. 2 


It is understood that 2,448 hours of substitute service is equivalent 
to 1 year’s service of regular employees (306 days of 8 hours each, 
sec. 104, title 39, U. S. Code) and that one-twelfth or 204 hours of 
substitute service is equivalent to one month’s service of regular 
employees. Section 1 of the act provides that substitutes “shall be 
granted the same rights and benefits with respect to annual and sick 
leave that accrues to regular employees in proportion to the time 
actually employed.” Accordingly, if regular postal employees are 
credited with annual leave at the rate of 114 days and sick leave at 
the rate of ten-twelfths of a day for each month of service, annual 
leave may be credited to substitute postal employees at the rate of 
114 days and sick leave at the rate of ten-twelfths of a day for each 
204 hours of substitute service actually rendered after July 18, 1939, 
or after the completion of 2,448 hours of actual service whichever is 
the later. Hence, the first alternative in question 2 is answered in 
the affirmative, subject to the rules stated in answer to question 1. 


QUESTION NO. 3 


This question is answered in the affirmative, subject, of course, to 
the other rules herein stated and the plain provisions of the said 
act of July 18, 1939. 


QUESTION NO, 4 


Considering together the last sentence of section 1 and section 2 
of the act of July 18, 1939, the intent is shown to be that sick leave 
may be allowed to substitute postal employees only for an illness or 
a,disability incurred while on active duty or on annual leave. Hence, 
sick leave is not authorized for an illness which occurred when the 
substitute was available for duty but had not actually been assigned 
to duty. Referring to the last part of the question, if the period 
during which the substitute has been excused from reporting for 
duty was not granted as annual leave this part of the question is 
answered in the negative. That is, a substitute is not entitled to 
sick leave for a disability or illness incurred during a nonpay period 
when he was neither on active duty nor on annual leave of absence 
with pay. 
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QUESTION NO. 5 


The leave year for substitute postal employees is required to be 
the fiscal year, the same as for regular postal employees. To entitle a 
substitute postal employee to 15 days annual and 10 days sick leave for 
a fiscal or leave year, he must have served a minimum of 2,448 hours 
during that fiscal or leave year. There is no authority for regular 
postal employees to credit overtime service in 1 year to make up 
time lost in another year for purposes of crediting leave, and the 
plain purpose of section 3 of the act of July 18, 1939, was to pre- 
clude a substitute from doing so. Accordingly, substitute service in 
excess of 2,448 hours in one fiscal or leave year may not be credited 
to the employee to make up a total of 2,448 hours of service in a 
subsequent fiscal or leave year. Question 5 is answered in the 
negative. 


QUESTION NO. 6 


As Saturdays, Sundays, and holidays have been excluded from an- 
nual and sick leave charged to regular employees, such days likewise 
should be excluded if occurring within a period of annual or sick 
leave granted to substitute employees. _There is nothing in the act 
of July 18, 1939, authorizing payment of compensation to substitute 
postal employees for Saturdays, Sundays, or holidays on which no 
work is performed. In other words, a substitute may not acquire a 
pay status for Saturdays, Sundays, or holidays occurring within a 
period of annual or sick leave solely because he may have been absent 
on annual or sick leave of absence with pay immediately prior and/or 
subsequent to a Saturday, Sunday, or holiday, even though he might 
have worked on such days if not absent from duty. See 17 Comp. 
Gen. 906, 908. In other words, a substitute is not entitled to pay for 
a Saturday, Sunday, or holiday unless he actually works on such 
days. Question 6 is, therefore, answered in the negative. 


QUESTION NO. 7A 


The first paragraph of section 104, title 39, U. S. Code, provides 
as follows: 


Substitute clerks in first and second class post offices and substitute letter 
carriers in the City Delivery Service when appointed regular clerks or carriers 
shall have credit for actual time served, including time served as special- 
delivery messengers, on a basis of one year for each three hundred and six 
days of eight hours served as substitute or messenger, and shall be appointed 
to the grade to which such clerk or carrier would have progressed had his 
original appointment as substitute been to grade 1. Any fractional part of a 
year’s substitute service will be included with his service as a regular clerk or 
carrier in the City Delivery Service in determining eligibility for promotion to 
the next higher grade following appointment to a regular position. 
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There is nothing in the act of July 18, 1939, which could be con- 
strued as modifying the above quoted provision for crediting only 
“actual time served.” The fact that the act of July 18, 1939, grants 
leave on the basis of time actually employed—or in other words grants 
pay for a certain number of days in addition to the days on which 
actually employed—does not authorize construing the phrase “actual 
time served,” as used in the above quoted provision, as “actual time 
paid for.” Question 7a is answered in the negative. 


QUESTION NO. 7B 


This question would appear to be answered by the answer to ques- 
tion No. 7a. It may be added, however, that the act of July 18, 1939, 
does not require or authorize any change whatever in the construc- 
tion or application of the above quoted provision of section 104, 


Title 39, U. S. Code. 


QUESTION NO. 8 


While there appears to be no administrative regulation specifically 
so providing, it is understood that regular postal employees who are 
promoted automatically or selectively from one salary rate to a 
higher salary rate are granted the leave earned prior to the promo- 
tion and paid at the rate of compensation earned when the leave is 
taken. If such be the rule for regular employees, section 1 of the 
act of July 18, 1939, would require a similar rule for substitute postal 
employees promoted to regular employees. 


QUESTION NO. 9 


In decision of August 30, 1923, 3 Comp. Gen. 112, it was held as 
follows (quoting from the syllabus) : 


Substitute railway postal employees are not entitled to leave of absence with 
pay for the purpose of attending Reserve Officers’ Training Camps or National 
Guard Training Camps. 


Both the title and the body of the act of July 18, 1939, specifically 
limit the application of the act to annual and sick leave with pay of 
substitute postal employees. There is nothing in the act expressed 
or implied which reasonably may be construed as granting military 
leave of absence with pay to substitute postal employees. Question 9 
is answered in the negative. 


QUESTION NO, 10 


Substitute service of all postal employees for leave purposes is re- 
quired by the act of July 18, 1939, to be credited on an hourly basis 
regardless of the basis on which their compensation is paid or the day 
on which the service is performed. Accordingly, the actual time 
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served on Saturday by the substitute should be credited to him for 
leave purposes. 


QUESTION NO. 11 


The service credited for leave purposes would be 5 hours and 20 
minutes—the leave credit under the act being based upon the period 
of actual employment. 


(B-4702) 


QUARTERS AND SUBSISTENCE ALLOWANCES—NAVY ENLISTED 
MEN—CHANGE OF STATION 


The allowances provided by Tables I and II of Executive Order 7293, February 
14, 1986, for subsistence and quarters to enlisted men under varying condi- 
tions are not cumulative but exclusive one of the other, and when the 
conditions of one table are applicable there is no intent or purpose to 
allow at the same time allowances under the other table. 

Where a Navy enlisted man, upon permanent change of station, departs from 
his old station before 6 p. m., and reports to his new station on the 
same day, no station quarters allowance is payable at the old station 
under the provisions of section 11 of the act of June 10, 1922, 42 Stat. 630, 
and Executive Order 7293, February 14, 1936, as for the day of departure 
but if no quarters were furnished at the new station, the quarters allowance 
may be paid for that day as the date of arrival at the new station. 

Where a Navy enlisted man departs from his permanent station before 6 p. m.. 
upon permanent change of station, and Pullman accommodation or lodging 
is furnished at Government expense for the night of the day of departure 
from the old station, no station quarters allowance is payable for said 
day under section 11 of the act of June 10, 1922, 42 Stat. 680, and Execu- 
tive Order 7293, February 14, 1936, a travel status being involved and 
allowance credits being subject to Table No. ITA of the Executive order, 
but as the Pullman accommodations furnished would pertain to the day 
preceding the day of arrival at the new station, station quarters allowance 
may be paid for the date of arrival at the new station. 

Where a Navy enlisted man, upon permanent change of station, reports at 
his new station on the day of departure from the old station and quarters 
were furnished at the old station, station quarters allowance may be paid 
for the day of arrival at the new station under the provisions of section 
11 of the act of June 10, 1922, 42 Stat. 630, and Executive Order 7293, 
February 14, 1936. 


Comptroller General Brown to the Secretary of the Navy, August 11, 1939: 
There has been received your letter of June 30, 1939, as follows: 


Section 11 of the act approved June 10, 1922 (42 Stat. 630; 37 U. S. Code, 
19), provides for allowances for quarters and subsistence for enlisted men 
not furnished quarters or rations in kind under such regulations as the 
President may prescribe, but not to exceed $4 per day. 

Pursuant to said section 11, regulations were issued in Executive Order 
No. 3694 of June 19, 1922, providing for allowances for men on duty where 
quarters or rations in kind were not furnished and for men traveling on duty 
where cooked or travel rations were not furnished for the journey, with the 
provision that the basis for computation of the allowances for subsistence 
would be the number of hours of the day during which the man is on duty at 
the station or in a travel status, and with the further provision that in deter- 
mining the allowance for quarters a fractional part of a day would be computed 
as a whole day, the day to begin at midnight and, in the case of men traveling 
on duty, that no allowance would be paid for the first day of a journey which 
begins after 6 o’clock p. m. 
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The provisions-of Executive Order No. 9694, supra, were repeated in Execu- 
tive Order No. 4728 of September 29, 1927, and now appear in the current 
Executive order on the subject, namely, Executive Order No. 7293, dated 
February 14, 1936, as amended. 

The provision in the current regulations embodied in Executive Order No. 
7293 of February 14, 1936, as amended, to the effect that a fractional part 
of a day will be computed as a whole day in the computation of the allow- 
ance for quarters, is interpreted by the Navy Department to mean that the 
station allowance may be paid for the initial day and final day of the period 
during which quarters in kind are not furnished, without regard to the time 
of day on which the change in status occurs. Under this circumstance, there 
may be a duplication of payment of the allowance for quarters for the day 
on: which the change in status occurs, However, since the man under such 
conditions also may be subjected to greater expenses for the procurement of 
quarters than if there had been no change in his status, by reason of the 
necessity of procuring quarters at both the old and the new stations for 
the same day, it is considered that he would be entitled to the duplicate 
payment in this event, so long as the total amount of the daily allowance paid 
does not exceed the amounts specified in Executive Order No. 7293 of February 
14, 1936. 

The Navy Department’s views in this matter find support in the fact that 
the act of June 20, 1936 (49 Stat. 1545; 34 U. 8S. Code, sup. IV, sec. 914), 
authorizes continuation of the payment of the allowance for quarters while 
men are absent from their permanent duty stations in a pay status. In the 
absence of administrative instructions by the Navy Department to carry out 
the requirements of said Executive Order No. 7293, it is believed that the 
amounts specified therein and under the conditions enumerated would govern 
in the payment of such allowances. 

In connection with the foregoing, it now appears that the interpretation of 
the provisions of the above cited Executive orders by the General Accounting 
Office differs from that of the Navy Department, as evidenced by suspensions 
of payments made on the above basis in the accounts of Navy fiscal officers. 

In order that appropriate administrative instructions may be issued for 
the purpose of carrying out the requirements of Executive Order No. 7293 of 
February 14, 1936, with particular reference to the proper methods of compu- 
tation of the allowances in question under certain conditions, your decision 
is requested on the following questions: 

(1) What is the basis for computing the station allowance for quarters 
authorized by Executive Order No. 7293 of Februury 14, 1936, for the day of 
departure from permanent station, upon permanent change of station, 

(a4) When man is able to report at new permanent station on the day of 
departure from the old station? 

(b) When Puliman accommodation or lodging is furnished at Government 
expense for the night of the day of departure from the old station? 

(2) What is the basis for computing the station allowance for quarters 
authorized by Executive Order No. 7293 of February 14, 1936, for the day of 
arrival at a new permanent station, upon permanent change of station, 

(a) When man reports on the day of departure from the old station and no 
quarters were furnished thereat? 

(b) When man reports on the day of departure from the old station and 
quarters were furnished thereat? 

(c) When Pullman accommodation or lodging was furnished at Government 
expense for the night preceding the day of reporting at new permanent station? 


Section 11 of the act of June 10, 1922, 42 Stat. 630, provides, in 
part, as follows: 

* * * To each enlisted man not furnished quarters or rations in kind 
there shall be granted, under such regulations as the President may prescribe, 
an allowance for quarters and subsistence, the value of which shall depend 
on the conditions under which the duty of the man is being performed, and 
Shall not exceed $4 per day. These regulations shall be uniform for all the 
services mentioned in the title of thisact. * * * 
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Table No. I of the Executive Order No. 7293, dated February 14, 
1936, contains a schedule of rates for allowances of subsistence and 
quarters authorized to be paid to enlisted men not in a travel status 
where not furnished quarters and subsistence in kind, and Table No. 
II contains rates for allowances for enlisted men while in a travel 
status. As to quarters, table No. I, under note No. 2, provides: 


In determining the allowance for quarters a fractional part of a day will 
be computed as a whole day, the day to begin at midnight. 


The corresponding note No. 2 to table No. II provides: 


In determining the allowance for quarters a fractional part of a day will 
be computed as a whole day, the day to begin at midnight. No allowance 
shall be paid for the first day of a journey which begins after 6 o'clock p. m. 


The provisions contained in the Executive Order No. 7293, insofar 
as the question of quarters allowance is concerned, applicable either 
to a travel or nontravel status, are identical to the provisions of the 
first Executive order issued pursuant to section 11 of the act of June 
10, 1922 (No. 3694, dated June 19, 1922), and with reference thereto 
it was stated in decision A-18027, dated August 30, 1927, 7 Comp. 
Gen. 159, as follows (p. 164): 


2. What is the basis for computing the allowances for the day of departure 
from a station on the first day of a journey, and for the day of arrival at 
station on the completion of a journey, no allowances in kind being furnished 
either at the station or while in a travel status? 

* s ~ * * . 


As to the quarters allowance note 2, under table I provides: 

“In determining the allowance for quarters a fractional part of a day will 
be computed as a whole day, the day to begin at midnight.” 

Note 2 under table II provides the same, and in addition: 

“* * * No allowance will be paid for the first day of a journey which 
begins after six o'clock p. m.” 

The Executive order is silent on this question, except as to the provision 
that no quarters allowance as in a travel status will be paid for the first day 
of a journey which begins after 6 o'clock p. m. 

Army Regulations 35-1340, paragraph 14, seems to divide the total per diem 
allowance, subsistence, and quarters, in accordance with the hour of arrival 
at and departure from the station. I find no specific regulation of the Navy 
in regard to the matter, but understand the practice is to allow the station 
allowance for quarters for the day of arrival at the station. It has been the 
practice for years, based on 7 Comp. Dec. 338, to consider the cost of lodging 
in claims for reimbursement of travel expenses as pertaining to the day in 
which the night began for which the lodging was procured. 

Under the circumstances, and in the absence of a more specific regulation 
on the subject, it is concluded that for the first day of a journey, if the 
departure is prior to 6 o'clock p.m., the travel-quarters allowance may be 
allowed and if the departure is after 6 o’clock p.m. no allowauce may be 
made, as provided in the order. For the day of arrival at station, the station 
allowance for quarters may be allowed. 


It appears evident that the allowances provided in and under the 
conditions of the respective tables of the Executive order are intended 
to be exclusive one of the other and that when conditions of one 
table are applicable there is no intent or purpose to allow at the 
same time allowances under the other table. The two tables in the 
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Executive order do not confer cumulative benefits but merely pro- 
vide different rates under different conditions, consequently, there 
could properly be no more than one payment of quarters allowance 
without exceeding the amounts specified in the Executive order. 

It would require a most specific provision before the view could 
be accepted that duplicate payments are authorized. Certainly the 
act of June 20, 1936, 49 Stat. 1545, cited in your letter, which 
authorizes continuation of the payment of the station quarters allow- 
ance to enlisted men while temporarily absent from their permanent 
station, while sick in hospital, or absent from their permanent duty 
station, may not be given a broader application than the specific 
provisions of that statute reasonably permits. The necessary and 
only reasonable effect of the provision of the act of June 20, 1936, 
is that upon change of permanent station the act no longer applies. 

Answering your questions specifically and giving effect to the re- 
spective provisions of the Executive Order No. 7293, you are 
informed, as follows: 

1. (a) No station quarters allowance is payable on the date of 
departure from old station if the departure is prior to 6 p. m. 

(b) No station allowance is payable if departure is prior to 6 p. m. 
A travel status is involved and Table IIA of the Executive order 
applies. 

2. (a) Station quarters allowance payable for the day of arrival 
at station. 

(b) Station quarters allowance may be paid. See 7 Comp. 
Gen. 159. 

(c) Pullman accommodations furnished would pertain to preceding 
day. Station quarters allowance may be paid. 


(B-4985) 


MILEAGE—ARMY OFFICERS—TRAVEL VIA GOVERNMENT CONVOY IN 
CONNECTION WITH THE RESERVE OFFICERS’ TRAINING CORPS 


Where an Army officer traveled under orders directing him and several enlisted 
men to proceed via Government motor convoy and upon arrival at destina- 
tion to deliver the convoy to the commanding general for use in connection 
with the Reserve Officers’ Training Corps Camp at that station, the officer 
is not entitled to mileage under section 12, act of June 10, 1922, 42 Stat. 631, 
providing that officers shall be paid mileage “when traveling under com- 
petent orders without troops,” the travel clearly having been in connection 
with a movement overland of a detachment by transportation belonging 
to the United States and within the provisions of Army Regulations defining 
travel with troops. 


Assistant Comptroller General Elliott to Second Lieutenant L. B. Howson, 
United States Army Reserves, August 11, 1939: 


There has been received your letter of June 28, 1989, requesting 
decision whether payment is authorized on a voucher transmitted 
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therewith stated in favor of Capt. Charles W. Cowles, Field Artil- 
lery, United States Army, for payment under appropriation “Re- 
serve Officers’ Training Corps, 1939” in the amount of $12.35, cover- 
ing mileage for travel by convoy June 6, 1939, from Columbus, Ohio, 
to Fort Knox, Ky. You state you are in doubt whether this jour- 
ney overland may be regarded as travel without troops as defined 
in paragraph 3-b, A. R. 35-4820. 

Paragraph 10, Special Orders No. 121, Headquarters Fifth Corps 
Area, Fort Hayes, Columbus, Ohio, dated May 24, 1939, is as follows: 


10. The following named officer and enlisted men, Detached Enlisted Men’s 
List (R.O.T.C.), Ohio State University, Columbus, Ohio, will proceed on or 
about June 6, 1939, via Government motor convoy, to Fort Knox, Kentucky, re 
porting and delivering the convoy to the Commanding General thereof for use in 
connection with the 1989 Reserve Officers’ Training Corps Training Camp. The 
officer and each enlisted man concerned will report in person to the Com- 
manding General for temporary duty in connection with the Reserve Officers’ 
Training Corps Training Camp to be held at that station: 


Captain Charles W. Cowles, Field Artillery 


Staff Sergeant Robert L. Giddens, 6312409. PFC Willie O. Lanford, 6345729. 
PFC William EB. Berry, 6656176. PFC Roy M. Putman, 6657258. 
PFC Charles E. Cantley, 6260429. PFC Edward B. Raber, 6843896. 
PFC Guy Jackson, R-1045075. PFC Emit Taylor, 6649869. 


Upon completion of this duty on or about July 30, 1939, the officer and each 
enlisted man concerned will return via Government motor transportation to 
his permanent station. The travel directed is necessary in the military service. 
It being impracticable for the Government to furnish cooking facilities for 
rations, the Finance Department will pay the monetary travel allowance pre 
scribed in Table II, Par. 2 a, AR 35-4520, at the rate of $2.25 per day for 
rations for each enlisted man for one-third (44) of a day, both ways, while 
traveling to and from camp. FD 445 P 7-0620, 7-0623, A 1605-9 and FD 375 
P 7-0620, 7-0623 A 1605-0 (R. O. T. C.). 


The act of June 11, 1938, 52 Stat. 665, making appropriations for 
the Military Establishment for the fiscal year ending June 30, 1939, 
under the heading “Reserve Officers’ Training Corps,” provides: 


* * * for mileage * * * as authorized by law, for officers * * * 
of the Regular Army traveling on duty pertaining to or on detail to or relief 
from duty with the Reserve Officers’ Training Corps; * * * 


Section 12, act of June 10, 1922, 42 Stat. 631, provides that officers 
“when traveling under competent crders without troops” shall be 
paid mileage, and the act of June 12, 1906, 34 Stat. 246, further 
provides that the Secretary of War may determine what shall con- 
stitute travel “without troops,” within the meaning of the laws 
governing the payment of mileage to officers of the Army. 

Paragraph 3, Army Regulations 35-4820, August 4, 1987, de- 
fines and determines travel with and without troops, under subpara- 
graphs a and 3, as follows: 

* * * -a, With troops.-—Traveling with troops will be regarded as cover- 
ing all cases of travel included— 


(1) Under orders for movement, in whatever manner, of the officers’ appro- 
priate commands. 
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(2) Under orders for movement of detachments, escorts, or stores, where 
the movement is made by marches or by transportation belonging to or 
especially hired for the purpose by the United States. 

(3) Under orders directing officers to accompany troops. 

b. Without troops——Traveling without troops will be regarded as covering 
cases of — 

(1) Officers included in the movement, by railroad, stage, or like established 
lines of conveyauces, except by air, of detachments of less than 10 armed or 
unarmed men (exclusive of officers), such as guards and nurses for disabled 
or insane officers or soldiers, and escorts for inspectors, quartermasters, and 
others, and guards for public funds or property in their charge (examples 
shown are illustrative, not inclusive); and of officers with recruiting parties 
of less than 10 men (excluding officers), when it is necessary to be absent 
from their regular station for more than 24 hours, whether the travel be per- 
formed by such established lines of conveyances or by transportation belonging 
to or especially hired for the purpose by the United States. It will also include 
cases of officers traveling in charge of a detachment of recruits, whatever the 
size of such detachment. 

(2) Travel by air under circumstances which render it impracticable to 
carry facilities for messing and sheltering. 

(3) Travel under circumstances especially determined by the Secretary of 
War in each case. 


Captain Cowles’ orders directed him to proceed from Ohio State 
University, Columbus, Ohio, via Government motor convoy to Fort 
Knox, Ky., and upon arrival to deliver the convoy to the command- 
ing general for use in connection with the 1939 Reserve Officers’ 
Training Corps Training Camp. Clearly this was a movement over- 
land of a detachment by transportation belonging to the United 
States, and is within the conditions set out in the cited provisions 


of AR 35-4820, paragraph 3a (2) defining travel with troops. 

You are advised, therefore, that upon the facts appearing, this 
officer was traveling with troops, within the meaning of the regula- 
tions and is not entitled to mileage. Accordingly, payment is not 
authorized on the voucher, which will be retained in this office. 


(B-5459) 


APPROPRIATIONS — AVAILABILITY — VESSEL CHARTERING, COMMIS- 
SIONING, MAINTENANCE, ETC., EXPENSE—ANTARCTIC SURVEY 


The Interior Department appropriation “Expenses, Division of Territories and 
Island Possessions,” as made by the act of June 30, 1989 (Public, No. 160, 
53 Stat. 986), having been made available by statute only for the charging 
of the expense of “chartering and commissioning the steamship Bear as 
a vessel of the United States Navy for the purposes of the survey of the 
Antarctic regions,” any expenses incident to maintenance, operation, and 
repairs after the vessel has been commissioned are chargeable to the 
appropriations ordinarily available under the Navy Department for like 
expenses with respect to other Navy vessels. 


Comptroller General Brown to the Secretary of the Navy, August 11, 1939: 
I have your letter of August 9, 1939, as follows: 


Amendment No, 47 to the Third Deficiency Bill, as set forth on page 15506 
of the Congressional Record of August 5, 1939, reads as follows: 

“For expenditure, in the discretion of the Secretary of the Navy, for char- 
tering and commissioning the steamship Bear as a vessel of the United States 
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Navy for the purposes of the survey of the Antarctic regions to be made by 
the United States Antarctic Service as authorized by the Urgent Delticiency 
and Supplemental Appropriation Act, fiscal years 1939 and 1940, approved 
June 30, 1939, Public, Numbered 160, Seventy-sixth Congress: Provided, That 
such expenditure shall be made from the amounts appropriated for this purpose 
for the Department of the Interior under the head of “Expenses, Division of 
Territories and Island Possessions” in the Second Deficiency Appropriation Act, 
fiscal year 1939, approved May 2, 1939, and the Urgent Deficiency and Supple- 
mental Appropriation Act, fiscal years 1939 and 1940, approved June 30, 1939.” 

The “Statement” on the part of the Managers of the House of Representatives, 
in explanation of the above quoted Amendment No. 47, as set forth on page 
15507 of the Congressional Record of August 5, 1939, is as follows: 

“* * * makes previous appropriations for the United States Antarctic 
Service available on account of chartering and commissioning the steamship 
Beur, instead of charging such expenditures to naval appropriations, as proposed 
by the Senate: * * *” 

It will be observed that under the terms of the above quoted Amendment No. 
47 to the Third Deficiency Bill, the steamship Bear is authorized to be char- 
tered and commissioned “as a vessel of the United States Navy for the pur- 
poses of the survey of the Antarctic regions to be made by the United States 
Antarctic Service as authorized by the Urgent Deticiency and Supplemental 
Appropriation Act, fiscal years 1939 and 1940, approved June 30, 1939” (Pub- 
lic, No. 160—76th Congress); and further, that the “expenditure” for “char- 
tering and commissioning” such vessel shall be borne by appropriations total- 
ing $350,000 made available for expenses of the Division of Territories and 
Island Possessions of the Department of the Interior. 

Since, under the terms of Amendment No. 47, the steamship Bear will be 
chartered and commissioned “as a vessel of the United States Navy,” the ques- 
tion immediately arises as to whether, after so commissioning, such vessel may 
be maintained, operated, and repaired under reguiar naval appropriations as are 
other vessels of the United States Navy. Your decision on this question is 
requested. 

In view of the short time available in which to get this Antarctic Expedition 
ready, it is requested that your decision in this matter be expedited as much 
as possible. 


The appropriation made by the act of June 30, 1939, Public, No. 
160, 53 Stat. 986, as referred to in Amendment 47, and in your let- 
ter, provides as follows; 


Division of Territories and Island Possessions: For an additional amount 
for expenses of the Division of Territories and Island Possessions in the investi- 
gation and survey of natural resources of the land and sea areas of the Antare- 
tic regions, including personal services in the District of Columbia and else- 
where without regard to the civil-service laws or the Classification Act of 1923, 
as amended, or by contract, if deemed necessary, without regard to the provi- 
sions of section 3709 of the Revised Statutes, rent, traveling expenses, purchase 
of necessary books, documents, newspapers and periodicals, stationery, hire of 
automobiles, purchase of equipment, supplies, and provisions, and all other 
necessary expenses, fiscal year 1939, to remain available until June 30, 1940, 
$540,000: Provided, That fuel, repairs, and emergency supplies may be contracted 
for in foreign ports. 


From the legislative history of the Senate amendment here in- 
volved it appears that as originally proposed and approved by the 
Senate the expenditures incident to the chartering and commission- 
ing of the steamship Bear were to be charged to applicable appropri- 
ations of the Navy, said amendment as it appeared in the bill as 
passed by the Senate providing as follows: 

The applicable appropriations provided for the naval establishment for the 


fiscal year 1940 are hereby made available for expenditure, in the discretion 
of the Secretary of the Navy, for chartering and commissioning the steamship 
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Bear as a vessel of the United States Navy for the purposes of the survey of 
the Antarctic regions to be made by the United States Antarctic Service as 
authorized by the Urgent Deficiency and Supplemental! Appropriation Act, fiscal 
years 1939 and 1940, approved June 30, 1939, Public, Numbered 160, Seventy- 
sixth Congress: Provided, That such expenditures shall be in addition to the 
amounts appropriated for this purpose for the Department of the Interior under 
the head of “Expenses, Division of Territories and Isiand Possessions” in the 
Second Deficiency Appropriation Act, fiscal year 1939, approved May 2, 1939, 
and the Urgent Deficiency and Supplemental Appropriation Act, fiscal years 
1939 and 1940, approved June 30, 1939. 

In explanation of the item it is stated in letter of August 2, 1939, 
from the Director of the Bureau of the Budget to the President that: 

The purpose of this provision is to enable the Navy Department to make 
the necessary expenditures to condition and operate the steamship Bear dur- 
ing the survey of the Antarctic regions to be made by the United States Antarc- 
tic Service. It will be necessary for the Navy Department to charter said ves- 
sel and place it in operating condition and maintain it in such condition during 
the period of the charter. The expenses of placing this vessel in commission 
are estimated at $20,000, and the expenses incident to its operation cannot be 
estimated at this time. Under this proposed provision all such expenses will be 
paid from the applicable naval appropriations for the fiscal year 1940, 

While the item itself refers only to “chartering and commission- 
ing” the explanation appears to refer to “expenditures to condition 
and operate” the vessel, and when later adopted in the modified form 
quoted in your letter as it now appears in the Third Deficiency Ap- 
propriation Act, fiscal year 1939, approved August 9, 1939, Public, 
No. 361, 53 Stat. 1301, the item refers only to expenses “for chartering 
and commissioning the steamship Bear.” It would appear clear 
under the item as it became law that any expenditures “in the discre- 
tion of the Secretary of the Navy” as may be required to charter 
and commission the steamship Bear “as a vessel of the United States 
Navy” are to be charged to the appropriation under the head “Ex- 
penses, Division of Territories and Island Possessions,” as made by 
-the act of June 30, 1939, but the provision being so limited there 
would appear to be no authority for charging to such appropriation 
any expenses incident to maintenance, operation, and repairs after 
the vessel has been commissioned as a vessel of the United States 
Navy. Whether that was the intent of the Congress is not disclosed 
by the legislative history of the item or by its provisions. It would 
seem apparent, however, that under the original amendment which, 
as later amended, became the provision of law here in question, it 
was contemplated the applicable Navy appropriations were to bear, 
as a matter of course, the expenses of maintenance, operation, and 
repairs of the vessel after it became a commissioned vessel of the 
United States Navy—congressional authority apparently being re- 
quired only for chartering and commissioning the vessel as such. 
Taking into consideration the fact that there is nothing in the appro- 
priation as made by the act of June 30, 1939, herein quoted, providing 
either in specific terms or by necessary implication for the expenses of 
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maintaining, operating, and repairing a vessel or vessels of the United 
States Navy used on any expedition undertaken under said appropri- 
ation it must be concluded that the appropriations available for the 
maintenance, operation, and repairs of a vessel such as the steam- 
ship Bear after it has been commissioned as a vessel of the United 
States Navy, are those ordinarily available under the Navy Depart- 
ment for such expenses with respect to other United States Navy 
vessels. 


(A-91513) 


COMPENSATION—DOUBLE—RETIRED PAY AND CIVILIAN EMPLOYEE 
COMPENSATION — UNITED STATES NAVAL ACADEMY LAUNDRY 
PERSONNEL 


As the act of August 5, 1939, Public, No. 284, 53 Stat. 1210, definitely defines the 
United States Naval Academy laundry collections as “public moneys,” and 
all employees of the laundry as “Government employees”—a question con- 
cerning which there had been disagreement between the General Accounting 
Office and the Navy Department—refund of any part of the retired pay or 
salary paid to the manager of the laundry—a retired naval officer—need 
not be required for the period prior to March 31, 1988, the date of receipt of 
decision of this office of March 29, 1988, 17 Comp. Gen. 786, holding such 
employees to be “Government employees” and such funds to be “public 
moneys,” but the dual payment of retired pay and civilian compensation for 
the period beginning April 1, 1938, should be adjusted within the dual com- 
pensation receipt limitation of $3,000 per annum prescribed by section 212 
of the Economy Act. 


Comptroller General Brown to the Secretary of the Navy, August 12, 1939: 
There has been considered your letter of May 5, 1939, as follows: 


Reference is made to the Acting Comptroller General's letter of March 
29, 1938, A-91513, with which was enclosed a copy of the Acting Comptroller 
General’s decision of the same date and number to the President, U. S. Civil 
Service Commission, concluding that the Midshipmen’s Laundry Fund, United 
States Naval Academy, is equivalent to an appropriated fund and that the 
employees of the laundry paid therefrom are employees of the Government. 

The Acting Comptroller General’s letter of March 29, 1938, calls attention 
to the dual payment being made to Lieutenant (j.g.) William G. Sullivan, 
U. S. Navy, Retired, of retired pay and compensation as manager of the 
Naval Academy laundry and, in connection therewith, points out that the 
combined rate of such payment greatly exceeds $3,000 per annum, the limita- 
tion prescribed by section 212 of the Economy Act approved June 30, 1932 
(47 Stat. 406; 5 U. S. Code, sec. 59a). 

The official records in the case of Lieutenant (j.g.) Sullivan disclose that he 
was retired from active service on December 27, 1921, under the provisions 
of section 1453, Revised Statutes (34 U. S. Code, sec. 417), and not because of 
disability “incurred in combat with an enemy of the United States,” within 
the meaning of the quoted words as contained in the proviso to section 212 (b) 
of the cited act of June 30, 1932, making an exception to the requirements 
of said section 212 as to officers so retired. 

Since the Acting Comptroller General’s decision of March 29, 1938, no pay- 
ments on account of retired pay have been made to Lieutenant (j.g.) Sullivan. 
However, his Government insurance allotment of $8.56 a month has been 
continued in effect. Up to and including March 31, 1938, Lieutenant (j.g.) 
Sullivan has been paid retired pay at the rate of $2,160 per annum, less 
monthly checkage of $8.56 for Government insurance allotment and 20c per 
month for hospital fund. This payment was in addition to the salary he 
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received as manager of the Naval Academy laundry. On the basis of salary 
paid by the Naval Academy laundry to Lieutenant (j.g.) Sullivan, as reported 
by that officer for the period July 1, 1932, to March 31, 1938, he would have 
forfeited under the provisions of section 212 of the cited act of June 30, 1932, 
the total amount of $8,868.51. 

No adjustment of checkage has been made in the retired pay accounts of 
Lieutenant (j.g.) Sullivan on account of the stated payment of $8,868.31 nor 
has any notice of exception or disallowance on account of such payment been 
received by the disbursing officer carrying his retired pay accounts. Prior to 
the Acting Comptroller General's decision of March 29, 1938, the Navy Depart- 
ment considered the circumstances under which Lieutenant (j.g.) Sullivan was 
employed as manager of the Naval Academy laundry as not constituting this 
retired officer as a Government employee while employed in such capacity, 
for the reason that his salary was paid entirely from the Midshipmen’s Laundry 
Fund and not from appropriated money, as more fully appears from corre- 
spondence had between the Navy Department and the Civil Service Commission, 
copies of which were furnished your office by the Civil Service Commission and 
to which your attention is invited. 

An extreme hardship obviously would be imposed on Lieutenant (j.g.) Sulli- 
van if he is now required to refund the amount of the stated overpayment of 
$8,868.31. Furthermore, since his employment as manager of the Naval Acad- 
emy laundry during the period invoived was with the full sanction and approval 
of the Navy Department and with tne understanding that while so employed 
he would be entitled to receive both his retired pay and compensation as 
manager of the Naval Academy laundry without violating the provisions of 
section 212 of the cited Economy Act of June 30, 1932, or any other provision 
of law, it would appear manifestly unfair to now call upon this retired officer 
to refund said amount of $8,868.31. 

Commencing in 1932 the chief laundryman’s salary at the Naval Academy 
was paid from the Midshipmen’s Laundry Fund instead of from appropriated 
money as theretofore. With reference to this change in the source from which 
the salary of the manager of the Naval Academy laundry was paid, it is stated 
in the Acting Comptroller General's letter of March 29, 1988: “In fact, since 
the adjustment in the source from which his salary is paid from appropriated 
funds to deductions from the midshipmen’s pay and/or allowances was coin- 
cident with the passage of the Economy Act, it might appear that such adjust- 
ment was made purposely to evade the limitations of the Economy Act.” 

In connection with the quoted statement, you are advised that the initial 
classification of the position of chief laundryman at the Naval Academy laundry 
was brought into the Classified Service in 1921 by a change from the Midship- 
men’s Mess Fund to appropriated funds of the Navy Department. The Naval 
Appropriation Act for the fiscal year 1921 and subsequent years appropriated 
certain funds for defraying the estimated cost of labor to be employed at the 
*Naval Academy laundry. These funds were insufficient to meet completely the 
cost of operating the laundry because labor was only one item of expense, and 
only the cost of labor was provided for in the appropriations. 

From 1921 until July 1932, the cost of labor was paid from funds made avail- 
able by the annual naval appropriation acts and from funds received from 
officers in payment of their laundry bills. However, the Naval Academy was 
forced to depart from this practice by the drastic reduction in funds, from 
$58,500 to $28,719, made available for this purpose and appropriated for the 
fiscal year 1933, thereby making it imperative that the number of persons paid 
on the Government rolls be correspondingly reduced. One of the positions thus 
affected was that of chief laundryman, which position has been left vacant 
since June 806, 1932. 

The action thus taken with respect to the position of chief lanndryman at the 
Naval Academy shows clearly it was due to the reduction in appropriated 
moneys. On June 29, 1982, the Navy Department, on recommendation of the 
Superintendent, U. S. Naval Academy, notified Mr. Sullivan that he was “fur- 
loughed without pay on account of lack of funds as chief laundryman—$2.000 
per annum commissary department, Naval Academy, to take effect July 1, 1932,” 
and on April 21, 1983, for the same reason Mr. Sullivan was discharged from his 
position in the Classified Civil Service, chargeable to the appropriation “Pay, 
Naval Academy.” The adjustment in Mr. Sullivan’s position at the laundry, 
under which he was subsequently paid from the Naval Academy laundry fund 
obviously was not for the purpose of evading the limitations of the Economy Act 
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of June 30, 1932, incident to his status as a retired commissioned officer, but 
was due solely to reductions in the appropriation “Pay, Naval Academy.” 

In the concluding paragraph of his letter to the Secretary of the Navy, the 
Acting Comptroller General refers to the case of Ensign Raymond D, Lewis, 
U. S. Navy, Retired, covered by his decisions A-88569 of February 21 and March 
22, 1938, respectively, copies of which formed enclosures to the above-mentioned 
letter. 

It will be noted that the Navy Department pursuant to section 212(a) of the 
Economy Act of June 30, 1932 (47 Stat. 406), withheld the retired pay of said 
Lewis from March 16, 1934, to June 30, 1937, because during said period he was 
employed as a disbursing officer of the Federal Relief Corporation and its suc- 
cessor, the Federal Surplus Commodities Corporation at a salary of $3,600 per 
annum, which was in excess of $3,000 limitation imposed by the section of the 
Economy Act mentioned. 

In disallowing the claim for the retired pay so withheld the Comptroller 
General in his decisions held that the corporations named were from their 
inception, “an agency of the United States” and that claimant’s position as dis- 
bursing officer of the corporation was a civilian office or position under the 
U. S. Government within the purview of the cited section of the Economy Act. 

In a bulletin issued by the United States Information Service entitled “Digest 
of the purposes of current Federal Agencies,” the Federal Surplus Commodities 
Corporation is shown to have been created for the purpose of assisting the Agri- 
cultural Adjustment Administration in its program for the disposition of surplus 
farm commodities. It also shows the authority for its creation to have been 
derived from the Agricultural Adjustment Appropriation Act of May 12, 1933 
(48 Stat. 55), and amendments thereto. The original act provided a direct 
appropriation of $100,000,000 in addition to proceeds derived from certain taxes 
which were expressly appropriated for various purposes including administrative 
expenses. The administrative expenses were stated in the act to include per- 
sonal services. 

As indicative of the control exercised by the Government over the use of funds 
of such corporation, it might be noted by Executive Order No. 7150, issued 
August 19, 1935, the President directed that the Federal Surplus Relief Adminis- 
tration submit to the Bureau of the Budget pursuant to the Budget and Account- 
ing Act of 1921 estimates of appropriations for administrative expenses. 

By section 7 (b) of the First Deficiency Appropriation Act, fiscal year 1936, 
approved June 22, 1986 (49 Stat. 1647), the Federal Surplus Commodities Cor- 
poration was expressly prohibited from incurring after June 30, 1937, any 
obligations for administrative expenses “except pursuant to an annual appro- 
priation specifically therefor.” In conformity with such requirement, the Budget 
for 1988, page 94, contains estimates of appropriations for this agency in the 
same manner as for other activities. A note on this page of the Budget is to the 
effect that the corporation is “Financed by funds contributed by State relief 
administrations.” In referring to certain of the funds thus obtained, the Comp- 
troller General in decision of June 14, 1937 (16 Comp. Gen. 1072, 1075), said: 

“While the funds in the special deposit account, Federal Surplus Commodi- 
ties Corporation, were not appropriated directly to your corporation, they 
nevertheless were initially federally appropriated funds and were granted to 
the various States for specific purposes of relief. In turning such funds over 
to your Corporation the States did not and could not enlarge the purposes for 
which they were originally granted.” 

It is considered that the facts on which the action in the Lewis case was 
based are not analogous to those existing in the Sullivan case. The funds from 
which Mr. Sullivan is paid, as above noted, are not appropriated by the Congress 
for such purpose, but are derived from moneys received from officers and 
civilian instructors and from checkages against the individual accounts of 
midshipmen from their pay, which checkages are merely a means of accounting 
convenience and are not made in pursuance of any statute or direction of the 
Congress. Furthermore, estimates covering the pay of Mr. Sullivan as manager 
of the Naval Academy laundry are not required to be submitted through the 
Bureau of the Budget as are those for personal services of the corporation 
involved in the Lewis case. The Navy Department according!y considered that 
the decision in the Lewis case was not properly applicable to the Sullivan case. 

After careful consideration of all the facts and circumstances disclosed in 
the case of Lieutenant (j. g.) Sullivan, as above set forth, the Navy Depart- 
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ment strongly récommends that he be not required to refund any amount 
received by him prior to April 1, 1938, as retired pay or as salary for services 
actually performed as manager of the Naval Academy laundry. 

In connection with the foregoing, you are advised that under date of May 2, 
1939, the Navy Department transmitted a draft of a proposed bill to Congress 
entitled “To establish the status of funds and employees of the United States 
Naval Academy laundry.” You will observe that under the terms of this bill, 
copy enclosed, the employees of the laundry at the Naval Academy may receive 
full civil-service status and at the same time be paid for their services from 
funds received from the operation of the Naval Academy laundry, which funds 
shall be accounted for as public moneys. In other words, this proposed legis- 
lation will clearly define the character of the funds in question as well as the 
status of the employees concerned. 


In decision of March 29, 1938, to the President, United States Civil 
Service Commission, 17 Comp. Gen. 786, it was held as follows 
(quoting from the syllabus) : 


Positions and employees in the laundry of the United States Naval Academy, 
paid from the “laundry fund” created by charges or deductions from the pay 
and/or allowances of midshipmen using the laundry service, are Government 
positions and employees, and the fact that the laundry deductions are deposited 
in a private bank instead of in the Treasury in supplement of the direct 
appropriation for the laundry, does not remove them from the control of the 
Government or render them nonaccountabile funds. 


On the same day there was addressed to you a letter concluding 
as follows: 


There is another matter which I believe should be brought to your attention— 
the dual payment being made to Lieutenant William G. Sullivan, retired, U. 8. 
Navy, of retired pay and compensation as manager of the Naval Academy 
laundry, the combined rate greatly exceeding $3,000 per annum, the limitation 
prescribed by section 212 of the Economy Act. It appears that Lieutenant 
Sullivan was retired for disability, incident to the service, December 27, 1921, 
under the provisions of section 1453, Revised Statutes, but it is not disclosed 
from any information in this office whether the disability was “incurred in 
combat with an enemy of the United States” (quoting from the proviso making 
an exception to section 212 of the Economy Act). The position of manager 
of the Naval Academy laundry—unquestionably a governmental facility— 
appears to be a civilian position “under the United States Government” within 
the meaning of section 212 of the Economy Act, and unless Lieutenant Sullivan 
comes within the exception, proper administrative action should be taken to 
limit his combined rate of retired pay and civilian compensation to $3,000 per 
annum. In fact, since the adjustment in the source from which his salary 
is paid from appropriated funds to deductions from the midshipmen’s pay 
and/or allowances was coincident with the passage of the Economy Act, it 
might appear that such adjustment was made purposely to evade the limita- 
tions of the Economy Act. Your early administrative consideration and report 
in the matter are requested, and it is suggested that there be considered in 
connection with this case the action of the Navy Department in withholding 
retired pay from Raymond D. Lewis, U. S. Navy, retired, for the period March 
16, 1984, to June 30, 1937, while he held the position of disbursing officer of 
the Federal Surplus Relief Corporation and its successor, the Federal Surplus 
Commodities Corporation. Copies of the two decisions of this office in that 
case dated February 21 and March 22, 1938, A-88569, are inclosed. 


As a result of that letter, it is understood that all payments of 
retired pay to Lieutenant Sullivan were discontinued effective March 
81, 1938, except that he has since been credited with $8.56 per month 
of retired pay toward insurance premiums, and that he has since been 
paid only his salary as manager of the Naval Academy laundry. It 
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appears that his retired pay was at the rate of $2,160 and that his 
salary as manager of the laundry was at the rate of $2,450, or more, 
per annum. 

The limitation on current payments of retired pay and compensa- 
tion appearing in section 212 of the Economy Act of June 30, 1932, 
47 Stat. 406, is specifically made applicable to a retired officer holding 
“a civilian office or position, appointive or elective, under the United 
States Government.” 

The act of August 5, 1939, Public, No. 284, 53 Stat. 1210, provides: 

That all funds collected from the operation of the laundry at the United 
States Naval Academy for the benefit of Naval Academy activities and per- 
sonnel, including midshipmen, are appropriated for the purpose of providing 
and maintaining the necessary laundry service and shall hereafter be accounted 
for as public moneys. 

Src. 2. All employees of such laundry, whether heretofore paid from appropri- 
ated moneys or from receipts of the laundry, shall hereafter be deemed to be 
Government employees entitled to all benefits and subject to all restrictions 
arising under the laws of the United States applicable to employees of their 
grade and class. 

Prior to the decision of March 29, 1938, the record clearly shows 
that the status of the laundry funds from which the salary of the 
manager was paid was regarded administratively to be other than 
Federal funds and that not only the position of manager, but all 
subordinate positions at the laundry the salaries of which were paid 
from said funds, were regarded as other than civilian positions 
under the United States Government and as not subject to the civil 
service and retirement laws. This administrative view was supported 
by an opinion of the Judge Advocate General of the Navy. In view 
thereof, and since the act of August 5, 1939, supra, definitely defines 
the laundry fund as “public moneys” and all employees of the laundry 
as “Government employees,” thereby setting at rest for the future 
the question as to the status of these employees concerning which 
there had been disagreement between this office and the Navy De- 
partment, I am not disposed to question further the administrative 
action in this case prior to the date of receipt of the decision of the 
Acting Comptroller General, to wit, March 31, 1938. Accordingly, 
Lieutenant Sullivan will not be required to refund any part of the 
retired pay or salary paid to him for the period July 1, 1932, to 
March 31, 1938, but the dual payment of retired pay and civilian 
compensation to him for the period beginning April 1, 1938, should 
be adjusted within the limitation of $3,000 per annum prescribed by 
section 212 of the Economy Act. In making such adjustment there 
should be charged to him, of course, the amount of any retired pay 
for the period since March 31, 1938, that may have been credited 
against insurance premiums due from him. 
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(B-5229) 


WORDS AND PHRASES—“FURNITURE” AND “FURNISHINGS” — NON- 
INCLUSIVE OF BOOKS—PURCHASES FOR OFFICIAL RESIDENCES OF 
UNITED STATES REPRESENTATIVE IN THE PHILIPPINES 


Legally defined, the terms “furniture” and “furnishings” do not include books 
generally or libraries of books, and, in the absence of evidence that those 
words as used in the appropriation act for the “Construction of buildings 
for United States representative in the Philippine Islands,” 49 Stat. 595, 
and the general authorizing act of June 24, 1935, 49 Stat. 394, are to be 
given a special meaning, the said appropriation is not available for the 
purchase of works of standard literature and fiction for the libraries of 
the official residences of the said representative. 

Comptroller General Brown to the Secretary of the Interior, August 12, 1939: 

I have your letter of July 26, 1939, as follows: 

The Second Deficiency Appropriation Act, fiscal year 1935 (Public, No. 260, 
74th Congress, approved August 12, 1935), under War Department nonmilitary 
activities, contains the following provision: 

“Construction of buildings for United States representative in the Philippine 
Islands: For the necessary housing for office and residence purposes for the 
establishment of the United States representative in the Philippine Islands, 
including the acquisition of land, the purchase, construction, and reconstruc- 
tion of buildings, and the procurement of furniture, furnishings, and equipment, 
as authorized by the act approved June 24, 1935, to remain available until 
expended, $750,000.” 

Pursuant to the above authority construction of a residence for the High 
Commissioner in Manila and a summer residence in Baguio is now under way 
and the High Commissioner is proceeding with the purchase of furnishings and 
equipment. This Department has received from him by radio a request for in- 
formation as to whether it is considered that the purchase of standard literature 
and fiction for the libraries of these two residences would be considered an 
appropriate expenditure under the above authority. 

I would appreciate your opinion on this point in order that appropriate in- 
structions may be transmitted to the High Commissioner for his guidance. 


As a matter of legal definition the terms “furniture” and “furnish- 
ings” do not include books generally or libraries of books. See 27 
C. J. 932-8; 2 Bouvier 1326 (1914). While, of course, words as used 
in a statute may have a special meaning to be derived from all the 
circumstances (1 Comp. Gen. 372, 373), no evidence has been sub- 
mitted to indicate that those words as used in the appropriation act 
here involved, or in the act of June 24, 1935, 49 Stat. 394, were in- 
tended to cover any items other than those ordinarily included in the 
meaning of such terms. Accordingly, it must be held that the ap- 
propriation referred to is not available for the purchase of works of 
standard literature and fiction for the libraries of the official resi- 
dences of the United States representative in the Philippine Islands. 


(B-1250) 


RENT, ETC.—ADVERSE TITLE CLAIMS—LAND USED BY UNITED 
STATES WITH PERMISSION OF A STATE UNDER STATE’S CLAIM 
OF TITLE 


Where claim for rental for use and occupancy, etc., of land as a Civilian Con- 
servation Corps camp site was disallowed, among other reasons, because 
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the records show the United States entered into possession of the land by 
permission of a State under the State’s representation of title thereto, made 
with the aid of an abstract of title, and, subject only to a doubtful tax claim 
by the claimant, payment of the claim may not be authorized upon review 
of the settlement on the basis of another abstract of title furnished by the 
claimant showing subsequent entries of transfers purporting to establish 
in claimant absolute title to the land in question, there being no jurisdiction 
in the General Accounting Office to adjudicate the title upon facts presented 
by only one of the interested parties, or to adjudicate on any basis, an issue 
of title such as here involved. 


Comptroller General Brown to Knudson and Burry, August 14, 1939: 

There has been received your undated letter, with enclosures, 
requesting review of settlement dated June 21, 1938, which dis- 
allowed the claim of William F. Paulson for rental at the rate of 
$1,500 per annum from September 3, 1935, for use and occupancy 
by the Government of lands described as lot 3 and the NEY 
of the SW of section 36, township 136, range 28, Crow Wing 
County, Minn., as a camp site for the Civilian Conservation Corps. 

The claim was disallowed for the reason that the records show 
the United States entered into possession of the land by permission 
of the State of Minnesota under the State’s representation of title 
thereto; that no circumstances were present establishing existence 
of a relationship under which there would arise an implied con- 
tract to pay rental to the claimant; and that in the absence of the 
establishment of title paramount to that of the State of Minnesota, 
under which the Government held possession, claimant did not appear 
otherwise legally entitled to any part of the amount claimed. 

The claim was administratively disapproved by the War Depart- 
ment in accordance with an adverse finding by a board of officers 
convened for the purpose of investigating the claims, the board’s 
findings being based upon a written opinion of an attorney of the 
office of the Attorney General, State of Minnesota, to the effect that 
title to the land was in the State of Minnesota, subject to a doubt- 
ful tax claim by the present claimant. Said opinion was made with 
the aid of an abstract of title attached to the file. 

In support of the request for review there has now been submitted 
another abstract of title including subsequent entries of transfers 
purporting to establish in claimant absolute title to the land in ques- 
tion. Also, the claim has been modified, the claim for rental being 
now made on the basis of $30 per month from September 1, 1935, 
to September 1, 1938, with an additional claim for $860, of which 
$500 is cluimed for damage to the property by removal of trees, 
the balance of $360 being claimed as the value of trees as firewood, 
which trees, it is alleged, were also appropriated and made unavail- 
able to the claimant. 

Since the United States entered into possession of the property 
as the tenant of the State of Minnesota there would be no legal 
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basis for this office to approve or even consider the claim of any 
person claiming rental of these premises or damages thereto under 
2, title antagonistic to the State of Minnesota, regardless of when, 
where, and how such title is alleged to have been acquired and re- 
gardless of how perfect such title may appear on an ex parte 
consideration. 

In fact, title may not be adjudicated upon the consideration of 
the facts presented by only one of the interested parties and this 
office has no jurisdiction to adjudicate on any basis an issue of title 
such as apparently is presented here. Accordingly, upon review, the 
settlement of June 21, 1938, must be, and is, sustained. 


(B-4697) 


CLAIMS—DOUBTFUL QUESTIONS OF FACT AND LAW—DISBURSING 
OFFICER PAYMENT VERSUS GENERAL ACCOUNTING OFFICE DIRECT 
SETTLEMENT; CONTRACTS—ARTICLES LOST IN TRANSIT—GOVERN- 
MENT LIABILITY TO VENDOR 


A claim for payment for an article purchased by the Government concerning 
which no evidence of the receipt of the goods by the United States was 
obtainable, is a matter for direct settlement by the General Accounting 
Office as a claim involving doubtful questions of fact and law under the 
procedure outlined in 5 Comp. Gen. 1058, and not for payment by a 
disbursing officer. 

Where purchase order required delivery of an article prepaid “to the forest 
ranger, Moran, Michigan,” the mode of delivery being left for the vendor's 
determination, and the Sales Act as enacted in both jurisdictions involved 
requires, as is the general rule, actual delivery prior to passing of title 
where the contract requires delivery to the buyer, the alleged action of 
the carrier, as agent of the vendor, in leaving the shipment without notice, 
unguarded and unaccounted for at the railway station, does not constitute 
the delivery required under the contract, and as the title therefore did 
not pass to the Government, and the loss occurred while the transportation 
was still in progress, the vendor is not entitled to payment, particularly 
where the vendor was directly in fault by. reason of the selection of a 
carrier which had no agent at the railway station of delivery for custody 
or delivery purposes, when there were available other means—both rail- 
way express and parcel post—providing a greater measure of safety in 
delivery and at no greater cost than by freight. 3 Comp. Gen. 602 involv- 
ing delivery f. 0. b. point of shipment, and 15 Comp. Dec. 880 where the 
purchase order specified the mode of transportation to be used, 
distinguished. 


Comptroller General Brown to Lt. Col. M. T. Legg, United States Army, 
August 14, 1939: 


Reference is made to your letter of May 1, 1939, transmitted to 
this office by the office of the Chief of Finance, War Department, 
in which you request review of the audit action disallowing credit 
for the amount of $23.63 paid by Lt. Col. A. J. Maxwell, F. D. 
(whose accounts are in your custody), on voucher No. 50 in his 
August 1937 account, representing the agreed price for an Alemite 
volume grease gun, with fittings, which was ordered from the 
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Alemite Co. of Milwaukee, Wis., for “Prepaid delivery” to the “U. S. 
Forest Ranger, Moran, Michigan,” but which was not received by 
the United States. 

The record discloses that the equipment was shipped by the vendor 
on commercial bill of lading dated July 10, 1936, of the Chicago and 
North Western Railway Company, routed via Ishpeming and the 
Duluth, South Shore, and Atlantic Railway, and consigned to the 
Forest Supervisor, United States Forest Service, Moran, Mich. 
Moran is understood to be a “nonagency” or “prepaid” station on 
the line of the latter road, that is, a stopping point where no freight 
agent is in attendance. It is certified by a conductor of that line 
that the consignment in question was actually unloaded by him at 
Moran on July 15, 1936. With respect to the efforts made by the 
Forest Service to pick up the shipment, it is stated that a truck from 
the camp ordinarily called at the station each day for this purpose, 
but that on July 15 the train was ahead of its usual schedule and 
the truck did not arrive until several hours after the train had left. 
In the meantime, apparently, the grease gun disappeared, and sub- 
sequent inquiry at the local hardware and other places was unsuccess- 
ful in locating it. 

Over a year later, notwithstanding the fact that no evidence of 
the receipt of the goods had been or could be obtained the disbursing 
officer paid the item instead of forwarding the voucher to this office 
for direct settlement as a claim against the United States involving 
doubtful questions of fact and law. See in this connection General 
Accounting Office General Regulations No. 50, 5 Comp. Gen. 1058. 
In justification of the payment it is stated that both the vendor and 
the carrier completely executed their respective obligations by de- 
positing the goods on the station platform at Moran; that the risk 
of loss thereafter was on the Government as the purchaser; and 
that, accordingly, the purchase price was properly paid to the vendor. 
No authority of law, however, is cited in support of such statements, 
the case not being one in which order and acceptance provided for 
delivery f. o. b. the point of shipment, Milwaukee (3 Comp. Gen. 602), 
nor one in which the purchase order specified the mode of trans- 
portation to be used (15 Comp. Dec. 880). The purchase order in 
this case required delivery prepaid to the forest ranger, Moran, 
Mich., the mode of delivery being left for the vendor’s determination. 

Under the Sales Act (sec. 19-5) as enacted in both jurisdictions 
here concerned, title does not pass where the contract requires de- 
livery to the buyer, until such delivery has actually taken place. 
(Fisher v. Super Motor Sales Co. (1929), 247 Mich. 485; Allen v. 
Wolf River Lumber Co. (1919), 169 Wis. 253, 9 A. L. R. 271), and 
this accords with the general rule (Louisville & Nashville Railroad 
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Co. v. United States, 267 U. S. 395). As to what constitutes such 
delivery, it is held that the receipt of the goods by an agent of the 
carrier at the destination point is not enough, at least in the absence 
of special circumstances. Physical delivery to the consignee or his 
agent is required (Fifth Avenue Library Society v. Gates, 162 Mich. 
667). See in this connection 18 Comp. Gen. 909; id. 938, and 
A-86679, September 9, 1937, restating the rule that Government 
purchases for delivery “f. o. b.” the requisitioning bureau or office 
at a specified city and State contemplate actual delivery to the office 
named, not merely to the nearest freight station, and the expense of 
unloading and hauling from the depot is for charging to the vendor. 
As said in 18 Comp. Gen. 909, “It seems clear that if delivery at a 
freight siding in Tucson, Ariz., had been intended the contract 
clause would have read simply ‘f. o. b. Tucson, Arizona.’” (There 
the invitation to bid read, “f. o. b. Federal Prison Camp No. 10, 
Tucson, Arizona.”) Such rule applies equally where the order 
specifies, as here, “Prepaid delivery, U. S. Forest Ranger, Moran, 
Michigan,” and it must be held that the alleged action of the carrier, 
as agent of the vendor, in leaving the shipment without notice, un- 
guarded and unaccounted for at the railway station, does not con- 
stitute a delivery to the forest ranger as required by the order. 

It must follow that title did not pass to the Government, and, the 
loss occurring while the transportation was still in progress, the 
vendor was not entitled to payment. See Garvan v. New York Cen- 
tral & Hudson Railroad Co., 210 Mass. 275, 96 N. E. 717; Williston 

on Sales (2d Ed.), section 280; 16 Comp Gen. 338; A-76593, July 8, 
1936. This rule is particularly for application in the present case 
where the vendor was directly at fault in connection with the loss 
which occurred by reason of the selection by the vendor of a carrier 

‘which had no agent at Moran to keep the shipment in custody or 
arrange for its local delivery. This office is informed that there is 
at Moran a local representative of the Railway Express Agency, and, 
also, that the shipment could have been made by parcel post. It is 
understood that shipment either by express or by parcel post could 
have insured safe delivery and at no greater cost than by freight. 
Under such circumstances, it is not apparent why the vendor elected 
to make the shipment by freight when other and more advantageous 
modes were available, but, in any event, since a loss occurred as a 
result of such election, manifestly it must be borne by the party at 
fault. See A-30224, May 29, 1930. 

For the reasons stated herein the disallowance in the accounts of 

Lieutenant Colonel Maxwell is sustained and the amount should be 

deposited without delay. 
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(B-5259) 


TRAVELING AND SUBSISTENCE EXPENSES — WITNESSES — RELATED 
DUTIES OF GOVERNMENT EMPLOYEES 


Where investigators of the Division of Investigations of the Office of Personnel 
of the Department of Agriculture obtain information regarding violations 
of general criminal statutes, and violations of statutes which are admin- 
istered by the Department, in the normal course of their activities as 
employees of the Department, the payment of their travel and subsistence 
expenses when requested or subpoenaed to appear as witnesses before 
Federal grand juries and at the cases when they come to trial, should be 
made from the appropriation under which the authorized expenses of other 
official travel by said employees of the Department are made, in the 
absence of special statutory provision to the contrary, and not from the 
Department of Justice appropriations for “Fees of jurors and witnesses,” 
and this is so even if only a portion of the investigation was conducted 
by them and the case referred to the Federal Bureau of Investigation for 
completion of investigation and prosecution, or if the investigation was in 
cooperation with the United States Secret Service and the report trans- 
mitted to that service for use in prosecution. 


Comptroller General Brown to the Secretary of Agriculture, August 14, 1939: 


I have your letter of July 27, 1939, as follows: 


A problem has arisen in this Department with respect to the appropriation 
available for payment of traveling and subsistence expenses of investigators 
of the Division of Investigations of the Office of Personnel of this Department 
when these employees are requested or subpoenaed to appear as witnesses 
before Federal grand juries and at trials im criminal cases. The defendants 
in these cases are usually employees of this Department who have falsified 
vouchers or who have embezzled or misappropriated Government funds or 
property. 

The problem is whether the appropriation available to this Department for 
payment of traveling expenses should be used to pay the expenses of the inves- 
tigators under the circumstances described above, or whether these investi- 
gators should be reimbursed from funds appropriated in the Department of 
Justice appropriation acts for “Fees of jurors and witnesses.” 

Investigators of the Division of Investigations of this Department are em- 
ployed for the purpose of investigating any matter referred to the Division of 
Investigations by the Secretary, the Director of Personnel, and the various 
bureaus of the Department, and specifically to conduct periodic inspections of 
field stations and offices of the Department. Such an inspection covers am 
examination of the business operations of the field station or office, including 
pay roll and purchase vouchers, time reports, property records, and records. 
relating to the disposal of surplus property and products and the funds received 
from such sources. In connection with their work, the investigators frequently 
investigate the disappearance of salary checks and other Government checks, 
the embezzlement of Government funds, the misappropriation of Government 
funds and property, the theft of Government property, and cases involving 
padded pay rolls, false or irregular purchase vouchers, and irregular travel 
expense accounts. Their reports in appropriate cases, in addition to being 
referred to the General Accounting Office, are referred to the Attorney Genera! 
of the United States by the Solicitor of the Department. It is frequently 
shown that the acts of the offending employees have transgressed Federal 
statutes relating to fraud, conspiracy, false claims, embezzlement, and forgery. 

These investigators also, when called upon, investigate cases involving fraud 
and forgery of Government checks in connection with the work of the Agri- 
cultural Adjustment Administration of this Department, and cases involving 
indemnity payments to owners of cattle in connection with the eradication of 
bovine tuberculosis and Bang’s disease in accordance with laws administered 
by the Bureau of Animal Industry of this Department, some of which cases 
show fraud on the part of alleged owners of cattle who have filed claims 
for payment by the Government. Normally, the investigators are assigned to 
eases which involve violations of general criminal statutes. However, as indi- 
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cated above, on occasion they investigate cases involving violations of statutes 
which are administered by this Department. 

The following four situations are presented for your consideration and your 
advice is requested as to whether appropriations of this Department or the 
appropriations for “Fees of jurors and witnesses” are available for the pay- 
ment of the traveling and subsistence expenses of the investigators when 
appearing under the conditions presented: 

1. The investigator who conducted the investigation is subpoenaed to appear 
before the grand jury as a witness. 

2. The investigator who conducted the investigation is subpoenaed to appear 
as a witness when the case comes to trial. 

8. The investigator is subpoenaed to appear as a witness before a grand jury 
or at a trial in a case where a portion of the investigation was conducted by 
him, following which the case was referred to the Federal Bureau of Investi- 
gation for completion of the investigation and prosecution. 

4. The investigator is subpoenaed to appear as a witness before a grand 
jury or at a trial in a case which he investigated in cooperation with the 
United States Secret Service, following which the report of investigation was 
transmitted to the Secret Service for use in connection with the prosecution. 

Your early consideration of this letter will be appreciated. 


Where travel is performed by employees or officials of the United 
States for the purpose of testifying to facts officially ascertained or 
investigated by them, reimbursement of necessary traveling and sub- 
sistence expenses thus incurred should be paid, in the absence of a 
special statutory provision to the contrary (see, for example, the 
appropriation provisions relating to the Secret Service Division, 
Treasury Department, 52 Stat. 132), from the regular departmental 
appropriation under which ordinary travel and subsistence expenses 
of said employees are paid. As stated by former Comptroller Gen- 
eral McCar! in a decision respecting a similar matter (5 Comp. Gen. 
677, 678) : 

The established rule is that the appropriation “Fees of Witnesses, U. S. 
Courts” is not chargeable with expenses of Government employees who appear 
as witnesses in United States courts where it is the official duty of the officer, 
employee, or agent, who is called upon as a witness in a case before a com- 
missioner, or grand jury, or in court, to investigate and find out the facts 
upon which the case is predicated, where he appears in such case in his 
official capacity to give evidence of the facts so acquired, and when there is 
an appropriation under the control of the bureau or department where such 


witness is regularly employed applicable to the payment of expenses. See 15 
Comp. Dec. 298; 16 Comp. Dec. 412. * * * 


See, also, 27 Comp. Dec. 1039; 16 Comp. Gen. 101; 18 id. 26. 
There are for noting in this connection the provisions of paragraph 


543 of Department of Justice Instructions to United States Marshals, 
as follows: 


Actual expenses, however, are not payable by the marshal from the appro- 
priation “Fees of jurors and witnesses” if it was the official duty of the officer, 
employee, or agent to investigate the facts upon which the proceedings are 
based and to appear in his official capacity to testify as to the facts so acquired, 
unless there is no appropriation controlled by the department under whom the 
officer or employee serves, applicable to the payment of his expenses. (See 5 
Comp. Gen. 677.) 


It is understood from your letter that the investigators to whom 
reference is made therein obtain the information with respect to 





DECISIONS OF THE COMPTROLLER GENERAL 2038 


which their testimony is given in the normal course of their activities 
as employees of the Division of Investigations of your Department. 
This being the case, I have to advise that in each of the four sit- 
uations listed in your letter the payment of travel and subsistence 
expenses should be made from the appropriation under which the 
authorized expenses of other official travel by said employees of your 
Department are made. 


(A-84336) 


NAMES—PAY ROLLS—MARRIED WOMEN EMPLOYEES 


The Government has the right to designate a married woman by the surname 
of her husband on pay rolls and checks covering compensation for services 
rendered by her, whether or not she elects to use her husband’s surname, 
unless and until the name acquired by marriage be changed by appropriate 
court action, and there appears no impelling reason for changing the long 
established general rule that, when a woman employee of the Government 
marries, the surname of her husband is to be used on the pay roll instead 
of her maiden surname, but the General Accounting Office will not object 
to the continuance of the use of her maiden name where an employee 
continued its use after her marriage for practically all purposes, and the 
administrative office desires the continued use of her maiden name on the 
pay rolls. 4 Comp. Gen. 165, amplified. 


Comptroller General Brown to the Chairman, Social Security Board, August 15, 
1939: 


Reference is made to your letter of April 20, 1939, as follows: 


On January 30, 1939, we wrote the Acting Comptroller General as follows: 

“From time to time women in the employ of the Board who marry make 
objection to the requirement that the records be changed to carry them on the 
pay rolls, not under their maiden names, but in the names of their respective 
husbands. This is so in an increasing number of cases since the repeal of 
section 213 of the Economy Act of 1932. You may recall having written the 
former executive director of the Board under date of March 15, 1987, that 
said section 213 would appear to indicate a reason why the pay rolls should 
show the change in name of a woman who marries while in the service, although 
a woman who at the time of appointment is married and using her maiden 
name may be carried on the pay rolls in such maiden name. 

“In view of the removal of the indicated reason, referred to in your letter 
of March 15, 1987, said section 213 having since been repealed, we submit 
again the question whether or not pay rolls should show the change in name 
of a woman who marries while in the service. 

“We are attaching a memorandum discussion in support of the right claimed 
by interested parties to retain their maiden names.” 

To the above submittal letter the Acting Comptroller General on March 
10, 1989, replied by a letter which said, among other things: 

“Proper audit and accounting of pay rolls and vouchers require that there 
be proper identification of the payee or payees. Customarily, if not by com- 
pelling legal requirements, a married woman takes the surname of her husband 
upon marriage. Identification by such name is simple and that is the purpose 
of the requirement. Therefore, no change will be made in the rules stated in 
4 Comp. Gen. 165 and in the decision of March 15, 1987. Whether an exception 
might be made in the case of a woman in the Government service who, 
notwithstanding her marriage, should elect, for good and sufficient reasons, to 
retain her maiden name for all purposes—identification and otherwise—and 
not to assume or use her husband's surname for any purpose, is not involved 
in the present submission and need not be considered at this time.” 

One of our employees affected by the above ruling, Miss Doris Carlton, has 
asked for a reconsideration of the question and for a special ruling as to 
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whether an exception might be made, on the basis of her election to retain 
her maiden name for all purposes. The factual reasons upon which she bases 
the request are set forth in the attached copy of a memorandum from her 
dated March 28, 1939. 

Two questions are therefore submitted to you, 

ist, whether, on reconsideration, the prior ruling on the general question 
may be reversed, and 


2nd, if the general question is not reconsidered and reversed, if an exception 
might be made in the case of Miss Carlton. 

Your letter presents nothing new for consideration relative to the 
general question involved, and while, as requested, the matter has 
received further consideration, there appear no impelling reasons 
for changing the rule or practice which now has been in effect for 
over 14 years. Notwithstanding any right a married woman may 
have to continue to use and be known by her maiden name, I assume 
it would not be questioned that a woman upon her marriage legally 
acquires the surname of her husband regardless of whether she does 
or does not elect to use it. And unless and until the name thus 
acquired be changed by appropriate court action, there would appear 
to be no room for reasonable doubt as to the right of the Government 
to designate her by that name on pay rolls and checks covering com- 
pensation for services rendered by her. Accordingly, your first 
question is answered in the negative. 

With reference to your second question, a copy of the employee’s 
memorandum of March 28, 1939, referred to in your letter, is in 
pertinent part as follows: 

In my case the statement that “Identification by such name is simple” would 
be incorrect since I use my maiden name not only at work but also for banking 


and other financial purposes, in connection with my professional activities as 
a lawyer, and for social purposes. 

The Comptroller General states that the question of a married woman who 
elects for good and sufficient reasons to retain her maiden name for all pur- 
poses “is not involved in the present submission and need not be considered at 
this time.” I should like to have this question presented to the Comptroller 
Geneial tor his consideration, since I use my maiden name for all purposes. 
As I stated in my memorandum of November 4, 1938, since my marriage (which 
occurred on August 10, 1987) I have been employed under my maiden name, 
Doris Carlton, I have graduated from law school, I have been admitted to 
practice before the District Court of the United States for the District of 
Columbia and the United States Court of Appeals, I have purchased a house, 
I have been admitted to membership in the Augustana Evangelical Lutheran 
Church of Washington, I have given the name of Doris Carlton as the mother 
of my child in her baptismal records, I have paid premiums on life insurance 
policies, I have taken out fire insurance and other policies, I have maintained 
a checking account and savings accounts, I have voted—and all these activities 
have been carried on in my maiden name. 


The quoted statement “Identification by such name is simple” in 
the employee’s memorandum is quoted from the decision of March 
10, 1939, and refers to identification of a married woman by her 
married surname. While, as stated in that decision, reported cases 
may be found in which under certain circumstances the use after 
marriage of the maiden name of a woman has been upheld, there are 
authorities which hold that the correct and legal name of a married 
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woman is that of her husband—also, as stated in said decision, 
customarily, if not by compelling legal requirements, a married 
woman takes the surname of her husband upon marriage. It is, 
therefore, not understood how identification of a married woman 
by her married surname could in anywise be considered “incorrect,” 
even though she may be accustomed to use her maiden surname for 
business and social purposes. However, if, as indicated in the above 
quoted memorandum of March 28, 1939, this employee has continued 
to use her maiden name rather than the surname of her husband for 
practically all purposes since her marriage in August 1937, and if it 
be the desire of your Board that her name continue to be shown on the 
pay rolls as Doris Carlton, this office will not object thereto. 


(B-5191) 
PAY—RETIRED—REAR ADMIRAL OF THE NAVAL RESERVE 


An officer appointed to the grade of rear admiral in the Naval Reserve is en- 
titled upon transfer to the honorary retired list created by section 309 of 
the Naval Reserve Act of 1938, 52 Stat. 1183, to retired pay computed under 
section 310 of the said act and “at the rate of 50 per centum” of the 
active-duty pay of a rear admiral of the lower half if otherwise within the 
requirements of section 310 of the said act. 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 15, 
1939: 


There has been received your letter of July 25, 1939, as follows: 


In the Acting Comptroller General’s decision of June 19, 1939, B-3084, it was 
held that the pay of the one officer of the grade or rank of rear admiral 
allowed in time of peace in the U. S. Naval Reserve, in accordance with 
section 306 of the Naval Reserve Act of 1938 (52 Stat. 1182; 34 U. S. Code, 
Sup. IV, sec. 855e), was “limited to that of a commodore or real [rear] ad- 
miral of the lower half.” 

The above-mentioned decision raises the further question as to whether the 
officer appointed to the grade of rear admiral in the U. S. Naval Reserve in 
time of peace will, upon transfer in such grade to the honorary retired list 
established by section 309 of the Naval Reserve Act of 1988, be deprived of 
retired pay as provided in section 310 of said Act, to which retired pay he 
would have been entitled if serving in the grade of captain at the time of 
such transfer, 

Section 310 of the Naval Reserve Act of 19388 provides for payment of re- 
tired pay to certain officers on the honorary retired list “at the rate of 50 
per centum of their active duty rate of pay as prescribed in section 7, title I, 
of this act.” 

However, the first paragraph on page 6 and the last paragraph on page 7 
of the decision of June 19, 1939, raise a doubt as to whether section 7 of the 
Naval Reserve Act of 1988 makes any provision for the pay of a Naval Reserve 
officer in the grade of rear admiral, since the determination therein that a 
Naval Reserve rear admiral is entitled to a certain rate of pay appears to be 
based on other sections of said act and provisions of prior laws. 

In view of the foregoing, your decision is requested as to whether an officer 
appointed to the grade of rear admiral in the U. S. Naval Reserve, pursuant 
to the terms of section 306 of the Naval Reserve Act of 1988, will, upon transfer 
to the honorary retired list of the U. S. Naval Reserve and assuming that he 
otherwise comes within the active service requirements to entitle him to receive 
retired pay as provided in section 310 of said act, be entitled to retired pay on 
the honorary retired list of the U. 8. Naval Reserve “at the rate of 50 per 
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centum” of the active duty pay of a rear admiral of the lower half. If this 
question is answered in the negative, your further decision is requested as to 
what pay, if any, such officer would be entitled to receive while on the honorary 
retired list of the U. S. Naval Reserve in the grade or rank of rear admiral. 


The decision of June 19, 1939, held that the rear admiral allowed 
in the Naval Reserve in time of peace by section 306 of the Naval 
Reserve Act of 1938, 52 Stat. 1182, was entitled to have his pay com- 
puted under section 8 of the act of June 10, 1922, 42 Stat. 629, as of 
the lower half and the basis therefor was that no other conclusion 
could give proper effect to sections 305 and 306. 

Section 310 of the Naval Reserve Act of 1938, 52 Stat. 1183, 
provides : 
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Officers and men of the honorary retired list created by section 309 of this 
title, who have performed a total of not less than thirty years’ active service 
in the Army, Navy, Marine Corps, Coast Guard, Naval Auxiliary Service, Naval 
Reserve Force, Naval Militia in Federal status, National Naval Volunteers, 
Naval Reserve, Marine Corps Reserve Force, and Marine Corps Reserve, or 
who have had not less than twenty years’ such active service, the last ten years 
of which shall have been performed during the eleven years immediately preced- 
ing their transfer to the Honorary Retired List of the Naval Reserve created by 
section 309 of this title or to the honorary retired list in existence on the date 
of approval of this act, shall, except while on active duty, be entitled to pay at 
the rate of 50 per centum of their active-duty rate of pay as prescribed in sec- 
tion 7, title I, of this act: Provided, That the pay of members of the honorary 
retired list prescribed by this section shall be paid from the appropriations 
made for the maintenance of the Naval Reserve. 


While section 310 provides that retired pay of officers coming 
within its provisions shall be computed on a per centum of the rates 


of pay prescribed in section 7 of the act, such provision is no more ° 


applicable to a rear admiral on the honorary retired list than to a 
rear admiral on the active list of the Naval Reserve. It seems clear 
that the limiting provision in section 306 authorizing one rear 
admiral in the Naval Reserve in time of peace has reference only to 
the active list and does not require such officer when and if retired to 
revert to a lower grade to make room for a successor on the active list 
in the same grade, and there is nothing in the act to indicate that the 
rear admiral on the honorary retired list is to receive retired pay 
computed upon a grade lower than that held by him at the time of 
retirement. It will be noted that section 310 provides that they shall 
be entitled to 50 per centum of their active-duty rate of pay, which 
has been held to be pay of a rear admiral of the lower half of the 
Navy. B-3084 dated June 19, 1939. 

Answering your question specifically you are informed that an 
officer appointed to the grade of rear admiral in the Naval Reserve 
would be entitled upon transfer to the honorary retired list to receive 
retired pay computed at the rate of 50 per centum of the active-duty 
pay of a rear admiral of the lower half if otherwise within the 
requirements of section 310 of the Naval Reserve Act of 1938. 
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(B-5285) 


CONTRACTS—MISTAKES—BIDS—TELEGRAPHIC PRICE TRANSMISSION 
ERROR 


Where a procurement officer requested verification of a bid and the bidder 
alleged error in that it quoted the identical price erroneously transmitted 
to it by the telegraph company as the price suggested by the supplier, the 
bidder may not be allowed to change or withdraw its bid, the bid having 
been as intended and there having been no mistake in the bid as submitted ; 
the bidder—a regular dealer in the supplies involved—not having ques- 
tioned the correctness of the quotation of its supplier; and the difference 
between said bid and the next lowest bid not being so great as to make 
unconscionable a contract based on the acceptance of the low bid. 


Comptroller General Brown to the Secretary of Agriculture, August 16, 1939: 
There has been received your letter of July 28, 1939, as follows: 


There are enclosed all bids received in response to Forest Service Bid Invita- 
tion No. R-4-733, which was issued by the Regional Forester at Ogden, Utah. 

As will be noted, the Salt Lake Hardware Company submitted the lowest 
bid. At the time bids were opened on July 11, it appeared to the procurement 
officer that the price quoted was in error and verbal request was made of the 
representative of the company present for verification of the quotation. In re- 
sponse to this request, the company has furnished their letter of July 12, to 
which are attached copies of three telegrams. From these telegrams it appears 
that an error was made in transmission of the first telegram from the American 
Chain and Cable Company at San Francisco, California, to Salt Lake, Utah. 
Information is requested as to whether the bid of the Salt Lake Hardware 
Company may be withdrawn. 


The invitation referred to in your letter requested bids for furnish- 
ing 75 log chains described as follows: “Chains, log, 3¢’’, straight 
link with swivel in center; round hook on one end, with grab hook 
on the other; 16-ft. long.” Examination of the bids submitted with 
your letter shows that the low bid of the Salt Lake Hardware Co. 
is in the amount of $1.72 each and that 16 other bids were received in 
amounts from $2.19 to $3.10 each. 

The Salt Lake Hardware Co., upon being requested to verify its 
bid, advised in letter of July 12, 1939, as follows: 

Kindly refer to our quotation dated July 10, 1939, your bid No. R-4—733 which 
opened July 11, 1989, at 10:00 a. m. calling for 75 only log chains. 

We would like to protest this bid as we have discovered that there was an 
error made by Western Union in transmitting a telegraphic quotation from our 
factory to us. Our factory quoted us $2.72 each but we based our price on 
their telegram to us which read $1.72 each. 

We are enclosing copies of telegrams which will explain how such an error 
occurred and which we think is justification of the withdrawal of our bid as 
this error was made by neither us nor our factory and was unavoidable so 
far as we are concerned. 

It appears from the copies of telegrams referred to in the bidder’s 
letter that its bid of $1.72 each was based on a telegram received by 
the bidder July 10, 1939, from the American Chain & Cable Co., Inc., 
San Francisco, Calif., as follows: 

ANSWERING LETTER SEVENTH FOREST SERVICE INQUIRY 75 LOG 


CHAINS SUGGEST YOU BID $1.72 EACH DELIVERED OGDEN 18 DAYS 
STOP WILL EXTEND YOU FIVE PERCENT COMMISSION. 
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However, upon’investigation of the matter it was found that the cor- 
rect quotation of the American Chain & Cable Co., Inc., was $2.72 but 
that through an error by the telegraph company in its San Francisco 
offices the quotation was transmitted and received by the bidder as 
$1.72 each. 

The Standardized Government Instructions to Bidders, to which 
the attention of the bidders was invited, provide, in paragraphs 14 
and 19, as follows: 

14. Withdrawal of bids.—Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

19. Errors in bid.—Bidders or their authorized agents are expected to examine 
the maps, drawings, specifications, circulars, schedule, and all other instruc- 
tions pertaining to the work, which will be open to their inspection. Failure to 
do so will be at the bidder’s own risk, and he cannot secure relief on the plea 
of error in the bid. In case of error in the extension of prices the unit price 
will govern. 

It is clear from the facts of record that there was no mistake in 
the bid of the Salt Lake Hardware Co. as submitted. That is to 
say, the bid was as intended by the bidder and relief is now sought on 
the ground of an error in transmission of its supplier’s quotation 
on which it based its bid. Furthermore, it appears that the bidder 
is a regular dealer in hardware supplies, but notwithstanding this, 
it did not question the correctness of the quotation of $1.72. The 
difference between the low bid of $1.72 and the next lowest bid in 
the amount of $2.19 is not so great as to make unconscionable a 
contract based on the acceptance of the low bid, and if the low 
bidder chose to rely in the preparation of its bid on a telegraphic 
quotation from its supplier, now alleged to have been erroneously 
modified in transmission, it must bear the consequences thereof. Cf. 

-6 Comp. Gen. 504; 18 éd. 28. 

Accordingly, the Salt Lake Hardware ‘Co. may not be allowed 
to change or withdraw its bid. 

The papers are returned herewith. 


(B-5383) 
CONTRACTS—TERMINATION—BITUMINOUS COAL ACT VIOLATIONS 


Where the National Bituminous Coal Commission has determined, apparently 
in strict conformity with procedure contemplated by statute, that a bitu- 
minous coal contractor is in violation of the employee organizing and 
bargaining provisions of section 9 (a) of the Bituminous Coal Act of 1937, 
50 Stat. 87, and the findings of the Commission have been duly certified to 
the department concerned, the fact that the contract for purchase of coal 
by the Government was awarded prior to the date of determination of 
said violation would appear to have no bearing on the statutory require- 
ment that the contract be cancelled and terminated, but payments may be 
made thereunder for any deliveries effected prior to date of termination. 
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Comptroller General Brown to the Postmaster General, August 16, 1939: 
There has been received your letter of August 3, 1939, as follows: 


There is attached for your information copy of letter dated July 15, 1939, 
addressed to this Department by the Director of the Bituminous Coal Division 
of the Department of the Interior, regarding a contract for coal entered into 
between this Department and the West Kentucky Coal Company under date 
of June 1, 1939, under which orders have already been placed and some 
deliveries accomplished. 

In view of the fact that the contract was awarded prior to June 28, 1939, 
the date of the Commission’s Findings, will you please furnish me with a 
decision as to whether the Department should continue to abide by the contract. 

An early reply will be appreciated as several orders are now outstanding 
and payments for deliveries already accomplished are being withheld pending 
your decision. 


The letter of July 15, 1939, from the Director, Bituminous Coal 
Division, as mentioned in your submission, is in part as follows: 


I am attaching herewith copy of a letter received from A, D. Lewis, Assistant 
to the President of the United Mine Workers of America, and a copy of a tele- 
gram to Mr. Lewis from Ed J. Morgan, President of District No. 23 of that 
same organization. 

These documents charge that the West Kentucky Coal Company recently 
received a contract to supply coal for post offices, in violation of section 9 (b) 
of the Bituminous Coal Act of 1987. * * * 

. 7 * = * . « 


On June 28, 1939, the Bituminous Coal Commission found that the West 
Kentucky Coal Company was in violation of section 9 (a) of the act, at the 
times and in the manner specified in those findings. The findings were certified 
to your department by the then Secretary of the Bituminous Coal Commission, 
under date of June 29, 1939. 

You will notice from the attached letter that Mr. Lewis requests this Division 
to investigate this matter. In the opinion of the General Counsel of this Divi- 
sion, section 9 (c) of the act provides that, if any department or agency of 
the United States Government shall have entered into a contract to purchase 
coal despite the prohibition of section 9 (b), such contract must be cancelled 
and terminated, in the event that this Division finds that the producer of such 
coal is not complying with section 9 (a) and certifies such findings to the 
department or agency concerned. 

Will you kindly advise me of the facts relating to the alleged contracts and 
shipments of coal? We are especially interested in the date the contract was 
awarded, the dates of delivery, and the tonnages involved, as well as in ascer- 
taining whether your department proposes to make any investigation or to take 
any action with respect to this matter in light of the provisions of section 9 (b) 
of the act. 


Section 9 of the Bituminous Coal Act of 1937, 50 Stat. 87, provides, 
in part, as follows: 


Sec. 9. (a) It is hereby declared to be the public policy of the United States 
that— 

(1) Employees of producers of coal shall have the right to organize and te 
bargain collectively with respect to their hours of labor, wages, and working 
conditions through representatives of their own choosing, without restraint, 
coercion, or interference on the part of the producers. 

~ + . . * . > 

(b) No coal (except coal with respect to which no bid is required by law 
prior to purchase thereof) shall be purchased by the United States, or by any 
department or agency thereof, produced at any mine where the producer failed 
at the time of the production of such coal to accord to his or its employees the 
rights set forth in subsection (a) of this section. 

(c) On the complaint of any employee of a producer of coal, or other inter- 
ested party, the Commission may hold a hearing to determine whether any 
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producer supplying coal for the use of the United States or any agency thereof, 
is complying with the provisions of subsection (a) of this section. If the 
Commission shall find that such producer is not complying with such provisions, 
it shall certify its findings to the department or agency concerned. Such de- 
partment or agency shall thereupon declare the contract for the supply of the 
coal of such producer to be canceled and terminated. 


Under date of June 28, 1939, the Secretary of the National Bitumi- 
nous Coal Commission issued a certificate as follows: 


I hereby certify that I, F. W. McCullough, secretary of the National Bitu- 
minous Coal Commission, custodian of its dockets, orders, decisions, records, and 
files; that on the 28th day of June 1939, the Commission adopted an order and 
findings and conclusions in the matter of the West Kentucky Coal Company— 
Complaint of the United Mine Workers of America, District No. 23, alleging 
violation of section 9 of the Bituminous Coal Act of 1937, Docket No. 602-FD, 
determining that West Kentucky Coal Company is in violation of section 9 
of said act; and that the attached copies of the Order and the Findings and 
Conclusion of the Commission are true and correct copies. 

In witness hereof I have hereunto set my hand, and caused the seal of the 
National Bituminous Coal Commission to be affixed, in the city of Washington, 
District of Columbia, on this 28th day of June 1939. 

The requirements of subsection (b) of section 9 of the Bituminous 
Coal Act of 1937, supra, are clear that no coal to be procured under 
conditions such as are here involved shall be purchased by any de- 
partment of the Government from a mine where “ the producer failed 
at the time of the production of such coal to accord to his or its 
employees the rights set forth in subsection (a) of this section.” 
Under the procedure stipulated in subsection (c), the Commission is 
authorized to hold a hearing to determine whether said “producer” 
is complying with the provisions of subsection (a), supra. Upon a 
finding by the Commission that said producer is not complying with 
such provisions and a certification thereof to the department con- 
cerned, it is a mandatory requirement of the act that “Such depart- 
ment or agency shall thereupon declare the contract for the supply 
. of the coal of such producer to be canceled and terminated.” 

The evidence now of record establishes that the National Bitumi- 
nous Coal Commission determined under date of June 28, 1939, and 
apparently in strict conformity with procedure contemplated by 
statute, that the West Kentucky Coal Co. is in violation of section 9, 
supra. Also, it appears that the findings of the Commission were 
duly certified to your department. The fact that the contract was 
awarded June 1, 1939, which was prior to date of determination of 
said violation, would appear to have no bearing on the statutory re- 
quirement that the contract be canceled and terminated. 

Accordingly, you are advised that in conformity with the terms of 
the quoted statute the necessary steps should be taken to terminate 
the contract in question. However, payments may be made there- 
under for any deliveries effected prior to date of termination. 
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(B-5414) 


INSURANCE—CONTRACTS ON A NATION-WIDE BASIS WITHOUT AD- 
VERTISING—GOVERNMENT POLICY RE INSURANCE GENERALLY 


Where, in addition to objections such as possible failure to obtain the best 
price, ete., the administratively contemplated Nation-wide extension of an 
insurance agreement covering Farm Security Administration properties in 
a particular State involves the placing of the Nation-wide business in the 
hands of a single company—a condition which previously had been ad- 
vanced administratively as justifying rejection of the low bid of a single 
company and the award to a substantially higher bidder composed of 17 
companies on the basis that award to the one company would not offer the 
financial stability or services of the 17 companies—such extension, without 
advertising, is unauthorized, the advertising to be on both a local as well 
as a Nation-wide basis, and there would appear to be for consideration also 
whether, notwithstanding the administrative authority to contract for in- 
surance conferred by statute, the Government should not carry its own 
risks in this matter in view of its long established general policy not to 
carry insurance, with its probable less cost than procurement of insurance 
from private sources. 


Comptroller General Brown to the Secretary of Agriculture, August 16, 1939: 
I have your letter of August 2, 1939, as follows: 


Since October 20, 1936, the Farm Security Administration of this Department 
has been obtaining insurance against loss by fire and other related hazards 
pursuant to an agreement to insure between the Resettlement Administration, 
predecessor to the Farm Security Administration, and the National Mutual 
Association. This agreement to insure is on file in your office under the 
number ER-RA-3890. 

In addition to the foregoing agreement to insure, which covers the insurance 
needs of the Farm Security Administration on a national basis, the Farm 
Security Administration has, since August 1938, been obtaining appropriate in- 
surance coverage in the State of Alabama under an insurance agreement, dated 
August 3, 1938, with the Eureka-Security Fire and Marine Insurance Com- 
pany. Said insurance agreement is likewise on file in your office under the 
number ER A-5-fsa-445. 

The insurance requirements of the Farm Security Administration have, to 
date, been very satisfactorily and advantageously provided under both of the 
foregoing contracts. However, under date of June 26, 1939, the Administrator 
of the Farm Security Administration was notified, in writing, by the National 
Mutual Association that, effective December 31, 1939, the agreement to insure 
(contract ER—-RA-3890) will be cancelled. (A copy of said notice is attached.) 
While such cancellation does not necessarily involve the cancellation of certifi- 
eates of insurance covering specific properties which have been issued by the 
National Mutual Association under said agreement, the Farm Security Admin- 
istration has been informally advised that the National Mutual Association con- 
templates terminating all such certificates of insurance when the cancellation 
of the agreement to insure becomes effective at the end of the year. 

Accordingly, it becomes necessary for the Farm Security Administration to 
make new arrangements to provide for its insurance needs, and obtain appro- 
priate coverage for all its properties prior to the time cancellation of the agree- 
ment to insure with the National Mutual Association becomes effective. 

Under date of July 3, 1939, a proposal was received by the Farm Security 
Administration from Leedy-Glover, Inc., on behalf of the Eureka-Security Fire 
and Marine Insurance Company, to amend the existing contract (ER A—5-fsa- 
445) with said company, which is now limited in its application to the State 
of Alabama, to cover projects throughout the United States and its territories, 
on substantially the same basis as it now provides insurance coverage in the 
State of Alabama. (A copy of said proposal is attached.) 

Before proceeding to negotiate a new Nation-wide contract with the Eureka- 
Security Fire and Marine Insurance Company, which would supersede the 
agreement to insure with the National Mutual Association when the can- 
celation thereof becomes effective, I desire to submit for your determination 
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the question as to whether your office will be required to object to the amend- 
ment of the existing Eureka agreement without further negotiations with 
other insurance companies or groups of companies. 

In this connection, I wish to refer you to Standard Form 1036, dated March 
26, 1937, which was filed in your office in support of the agreement to insure 
with the National Mutual Association (Contract No. ER-RA-3890); Standard 
Form 1036, dated November 3, 1938, which was filed in your office in support 
of the insurance agreement with the Eureka-Security Fire and Marine In- 
surance Company (Contract No. ER A-5-fsa-445) ; and the letter from Terry 
J. McAdams, Chief, Purchase Section, Business Management Division, Farm 
Security Administration, dated April 5, 1939, to the Contract Examining Sec- 
tion, Audit Division, of your office, in reply to a letter from that Division dated 
March 21, 1989 (A-JFK-CE). From the foregoing, it will readily be observed 
that the problem of the Farm Security Administration, in providing itself 
with appropriate insurance coverage under advantageous terms, has been an 
extremely difficult and unusual one. It will also be noted from the foregoing 
to what extent negotiations were conducted by the Farm Security Administra- 
tion and its predecessor with various insurance organizations and companies 
before the two existing agreements were entered into. 

I am advised that since the submission of the foregoing, numerous inquiries 
have continued to be received by the Farm Security Administration from other 
mutual and stock insurance companies and organizations as to the insurance 
requirements of that Administration. In every case where the inquirer was 
advised that, due to the special needs of the Farm Security Administration, 
any agreement for insurance would have to be made upon terms which would 
be at least as advantageous as those of the existing agreements with the Na- 
tional Mutual Association or the Eureka-Security Fire and Marine Insurance 
Company, no further attempt was made by such companies or organizations to 
negotiate a contract. 

In view of all of the foregoing, I am advised by the Farm Security Adminis- 
tration that the Eureka-Security Fire and Marine Insurance Company is the 
only insurance company that is willing to provide it with such insurance 
coverage as it requires on the advantageous terms that have heretofore been 
provided by the National Mutual Association elsewhere than in Alabama, and 
by the Eureka Company, itself, in that State. 

Should it be concluded by your oflice that the Farm Security Administration 
may negotiate an amendment of the contract with the Eureka-Security Fire 
and Marine Insurance Company in accordance with its proposal of July 3, 
it is proposed to provide that such contract remain in effect for a fixed period 
of time, unless cancelation or modification thereof should be mutually agreed 
upon between the Government and the company. Such a provision would be 
extremely desirable from an administrative standpoint and fair to the insurance 
company which, when the contract is awarded, will be required to establish 
offices in Washington and provide elaborate machinery for carrying out its 
obligations thereunder. ' 

Due to the absolute necessity for concluding a new agreement prior to the 
time cancelation of the agreement with the National Mutual Association 
becomes effective, it would be greatly appreciated if your reply to this letter 
could be expedited. 


The record shows that when the Nation-wide contract of October 
20, 1936, was awarded the National Mutual Association, comprised of 
17 individual companies, the rejection of a substantially lower offer 
by the Pacific National Fire Insurance Co. was administratively 
justified on the basis that an award to that company would place 
the insurance in the hands of 1 company which did not offer the 
financial stability of 17 companies or offer the services that 17 com- 
panies have available. When the contract of August 3, 1938, for the 
State of Alabama was made with the Eureka-Security Fire & Marine 
Insurance Co, without prior advertising it was administratively 
explained that although Alabama was covered by the existing Nation- 
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wide contract the placing of insurance thereunder was optional, that 
the Eureka company offered terms and rates equal to and possibly 
more advantageous than those in the Nation-wide contract, that the 
Eureka company was “acceptable” to the Farm Security Administra- 
tion, and that considerable correspondence with insurance companies 
and brokers had failed to elicit any other offers meeting the terms of 
the existing Nation-wide contract. It is now proposed, without prior 
advertising, to expand the Eureka contract for Alabama into a 
Nation-wide contract, upon the cancelation of the existing Nation- 
wide contract with the 17 companies, thus placing the Nation-wide 
business in the hands of this 1 company, although a substantially 
lower offer previously was rejected on the ground that placing the 
Nation-wide business in the hands of a single company would not be 
in the Government’s interest. 

There appears to be no authority to take such action without prior 
advertising. Where supplies or services are possibly available from 
various sources on a competitive basis, the only way to determine 
what results may be obtained by advertising for bids is to advertise, 
and that is the procedure required by law. In this connection there 
may be repeated what was said in part in decision of June 7, 1939, 
to the Secretary of Commerce, as follows: 

As has been pointed out in numerous decisions of the accounting officers and 
the courts, section 3709, Revised Statutes, requires that, subject to exceptions, 
specified therein, all purchases and contracts for supplies or services for the 
Government shall be made after advertising a suflicient time previously for 
proposals concerning the same. See Purcell Envelope Company v. United States, 
51 Ct. Cls. 211, 214, affirmed 249 U. S. 313; Schneider v. United States, 19 Ct. Cls. 
547. See, also, 15 Comp. Gen. 1095; 18 Comp. Gen. 579. No mere assumption, 
belief, opinion, or conclusion of a contracting officer or agency that some other 
method of acquisition would be more desirable or in the interest of the Govern- 
ment in a particular case is sufficient to justify disregard of the positive mandate 
of the statute, regardless of the possibility or even probability that 1 bidder, by 
reason of a special relation to the subject matter of the purchase or service, 
either as manufacturer of the product or as possessing superior equipment or 
facilities for performance of the service, or otherwise, may occupy an advan- 
tageous position in the bidding. The only authorized, definite, and legal method 
of determining such a question is by advertising upon specifications adequately 
setting forth and describing the service to be rendered or the articles, materials, 
supplies, or equipment to be furnished, affording all qualified persons opportunity 
to compete upon terms of equality, with acceptance of the low responsible bid. 
Scott. v. United States, 44 Ct, Cls. 524; O’Brien v. Carney, 6 Fed. Supp. 761, 762. 
If it be conceded that in isolated instances advertising is a mere formality, it is, 
nevertheless, a formality enjoined by statute and not to be administratively 
negated by predecision that another way is best. 

Respecting the objections to advertising and awarding contracts to 
an individual firm for Nation-wide services where possibly the serv- 
ices could be obtained locally as required, or by districts, States, or 
groups of States, on terms more advantageous to the Government, 
see decisions of September 16, 1936, and January 21, 1937, 16 Comp. 
Gen. 258; 7d, 670, It is understood that the properties here proposed 
to be insured are located in many, if not all, of the States throughout 
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the Nation, and as insurance risks, rates, laws, and State regulation 
of insurance companies vary substantially from State to State, there 
would appear no means to determine whether better terms can be 
obtained on a Nation-wide basis than by a number of State or area 
contracts except to advertise for bids on the latter basis as well as on 
a Nation-wide basis, and it is concluded, therefore, that to confine the 
bidding to a Nation-wide basis under such circumstances would be 
unduly restrictive of the competition contemplated by the statute. 

While section 3 of the act of June 29, 1936, 49 Stat. 2036, provides 
that receipts derived from the operation of certain resettlement proj- 
ects or rural rehabilitation projects, in addition to the moneys appro- 
priated or allocated for such projects, shall be available for 
“expenditures for operation and maintenance (including insurance) 
of such projects,” and, accordingly, there is not questioned the admin- 
istrative authority to contract for insurance within the terms of the 
act, it may be remarked that while the statute authorizes, it does not 
direct or require that such insurance be obtained and that it has been 
the long established policy of the Government not to carry insurance. 
The magnitude of its resources obviously makes it more advantageous 
for the Government to carry its own risks than to shift them to 
private insurers at rates sufficient to cover all losses, to pay their 
operating expenses, including agency or brokers’ commissions, and to 
leave such insurers a profit. The insurance contracts here involved 
provide, in effect, that to the extent any of the insured properties are 
damaged by fire, tornado, etc., the insurer will restore them. It is 
difficult to conceive that the Government cannot make its own repairs 
as required much cheaper than paying an insurance company pre- 
miums sufficient to cover all risks of such repairs, plus overhead, com- 
missions, and profit. 

It is noted that the two contracts heretofore made do not contain 
the stipulations required by section 3741, Revised Statutes, as 
amended, 41 U. S. C. 22. 

You are advised accordingly. 


(B-5483) 


CONTRACTS—AWARDS—MISLEADING SPECIFICATIONS—CON- 
TRACTOR’S LIABILITY 


Where the alternate item of an invitation for bids omitted some of the major 
items of equipment which were listed in the first item, there is justification 
for a bidder's belief that the alternate did not include all of the equipment 
specified in the first item even though the specifications to which reference 
is made in both items describe in detail not only the items of the alternate 
but also the items omitted therefrom and state that “all parts, whether 
mentioned or not, which are necessary to make a complete system * * 
are to be supplied under these specifications,” and, as the acceptance of 
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the alternate bid was on the basis of supplying the items enumerated in 
the first item of the bid but at the price specified by the bidder for the 
alternate item, no contract resulted requiring the furnishing of all of the 
said items, and the two alternate bids received in response to the specifi- 
cations not having been on a competitive basis—one apparently including 
more equipment than the other—the entire matter should be readvertised. 


Comptroller General Brown to the Secretary of Agriculture, August 16, 1939: 
I have your letter of August 7, 1939, as follows: 


Enclosed herewith are two bids received by this Department in response to 
solicitation under U. S. D. A. No. 6476, opened June 23, 1939, for furnishing 
one low pressure steam boiler with hot water heater, oil burner, oil storage 
tank, hot water storage tank, and controls, for use by the Bureau of Plant 
Industry of this Department at the U. 8S. Field Laboratory for Tung Investi- 
gations, Gainesville, Florida. The award in this instance was made to G, A. 
Herlihy, Gainesville, Florida, under his alternate bid in the amount of $706.18, 
2%—20 days, including freight to be paid by the successful bidder. 

In writing up the letter of acceptance and in forwarding to the successful 
bidder covering purchase order Number 85213-P, all of the equipment men- 
tioned in the first paragraph of the specifications was called for; however, 
upon receipt of this purchase order G. A. Herlihy immediately contacted our 
representative at Gainesville, Florida, and called attention to the fact that our 
specification under the alternate bid called only for the steam boiler, oil burner, 
and controls, and further, that the price submitted by him under such alternate 
bid included only the three items specifically called for in this part of our 
specification. The omission from that part of the specification, covered by 
the alternate bid, of the hot water heater, oil storage tank, and hot water 
tank was due to an oversight in writing the specifications and such alternate 
bid should have included these items, together with the one low pressure steam 
boiler, oil burner, and controls. 

Attention is drawn to letter of June 21, received from G. A. Herlihy, which 
was made a part of his bid, in which he calls attention to the face of his bid 
wherein he indicates a lump sum of $37.70 to cover freight to Gainesville. 
This amount of freight, added to the price bid for the material under the 
alternate bid makes a total of $706.18, or $165.44 less than his bid for all 
material delivered to Gainesville, Florida. From this it is apparent that the 
bidder, in quoting a price under the alternate bid, did not include therein the 
hot water heater, oil storage tank, and hot water storage tank, and bid only 
on the items specified under the alternate bid, that is, low pressure steam 
boiler, oil burner, and controls. 

The other bidder in this case, the University City Plumbing and Heating 
Company, Gainesville, Florida, apparently bid on all the equipment required, 
both under the delivered price and the alternate shipping point price. This 
assumption, however, has not been verified. 

Immediately upon receipt of advice from our field representative regarding 
the discrepancy in our specifications, we telegraphed G. A, Herlihy, Gaines- 
ville, Florida, under date of July 29, to withhold delivery of any material in 
this case until receipt of further notice. 

In view of the foregoing, advice is requested as to whether we may proceed 
with having G. A. Herlihy furnish the items specifically mentioned under the 
alternate bid, namely, one low pressure steam boiler, oil burner, and controls, 
which, of course, would require readvertising for the items not included in 
the alternate specifications. 

Immediate attention in this case will be appreciated, inasmuch as the equip- 
ment mentioned is urgently needed in connection with experimental work. 


The invitation to bid listed the items on which bids were desired 
as follows: 


For furnishing one low pressure steam boiler with hot water heater, oil 
burner, oil storage tank, hot water storage tank, and controls, in accordance 
with the following specifications and requirements, delivered, all charges pre- 
paid, to Doctor F. 8. Lagasse, U. 8S. Field Laboratory for Tung Investigations, 
Gainesville, Florida. 


246222"—40——16 
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ALTERNATE BID 


For furnishing low pressure steam boiler, oil burner, and controls, in accord- 
ance with the following specifications and requirements, f. o. b. bidder’s shipping 
point. [Italics supplied.] 


In response to the invitation gross bids were received as follows: 


Basic bid Alternate bid 
f. 0. b. destination f. 0. b. shipping point 
ts 2 a iealnneintbem $871. 62 


$668. 48 
37.70 freight 
University City Plumbing & Heating Company 852. 00 844. 00 
It appears the alternate bid of G. A. Herlihy was accepted on June 
28, 1939, the acceptance reading as follows: 


Your proposal of $706.18 less 2%—10, 20 days dated June 20, 1939, and 
letter dated June 21, 1939, for furnishing one low pressure steam boiler with 
hot water heater, oil burner, oil storage tam [tank], hot water storage tank, 
and controls, as per specifications, delivered to Doctor F. S. Lagasse, U. S. 
Field Laboratory for Tung Investigations, Gainesville, Florida, Bureau of Plant 
Industry, is hereby accepted. [Italics supplied.] 

It further appears from the facts reported in your letter that 
immediately upon receipt of the acceptance and purchase order the 
bidder, G. A. Herlihy, called attention to the fact that his alternate 
bid was based on furnishing only the boiler, burner and controls, 
as specifically called for under the alternate bid, whereas the ac- 
ceptance called for delivery of those items and, in addition, a hot- 
water heater, an oil-storage tank and a hot water storage tank, 
which equipment was specifically included in the basic bid. Under 
those circumstances you request advice as to whether G. A. Herlihy 
may be permitted to furnish the boiler, burner and controls, for 
the alternate bid price, in which event it would be necessary that 
there be readvertisement for the heater and tanks. 

The specifications to which reference is made in both items of 
the invitation to bid describe in detail not only the boiler, burner 
and controls but, also, the heater and tanks, and it is stated therein 
that “all parts, whether mentioned or not, which are necessary to 
make a complete system * * * are to be supplied under these 
specifications” and that the contract to be awarded would be “in 
the aggregate” for the equipment described, all of which was “re- 
quired for one installation.” Under these circumstances the alternate 
bid, standing alone, clearly would have required delivery of all the 
equipment, including the heater and tanks. However, such require- 
ment is not so clear when considered in the light of the first item 
of the invitation, which listed all of the major items of equipment. 
Without a reference to the specifications it is apparent that the first 
item, on a delivered basis, is more inclusive than the item on which 
alternate bids were invited. If both items had either omitted or 
included a reference to the heater and tanks the present situation 
probably would not have resulted. However, the Government spe- 
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cifically listed all of the major parts of equipment in the basic 
item and omitted some of those parts in the alternate. Consequently, 
there is justification for the contractor’s belief that the alternate 
did not include all of the equipment specified in the first item, other- 
wise there would appear to have been no reason for changing the 
description of the items except with respect to point of delivery. 

Furthermore, it is noted that the acceptance of the alternate bid 
described the equipment exactly as it was described in the basic item, 
and that such acceptance required delivery to destination for a price 
of $706.18. In other words, although the bidder quoted a price of 
$871.62 for delivering to destination the equipment specifically called 
for in the first item, the acceptance of the alternate bid purported to 
obligate the contractor to deliver the same equipment to the same 
destination for $706.18, a difference of $165.44. Needless to say, the 
bidder would not have quoted prices of $871.62 and $706.18 for deliv- 
ery of identical equipment to one destination and this should have 
been obvious to the contracting officer at the time the bids were 
considered. 

In view of the foregoing there can be no doubt that the contractor’s 
explanation correctly accounts for the difference in bid prices, that 
the price quoted as an alternate bid was due to a misunderstanding 
induced by the misleading invitation to bid issued by the Govern- 
ment, and that the contracting officer should have been on notice of 
some irregularity, misunderstanding, or mistake, at the time the bid 
was accepted. Under the circumstances the acceptance of the con- 
tractor’s bid—which acceptance was not in accordance with the terms 
of the bid—did not result in the formation of a contract obligating 
the contractor to deliver all of the equipment included in the detailed 
specifications. 

Since the two alternate bids received in response to the subject 
invitation to bid were not on a competitive basis, one apparently 
including more equipment than the other, G. A. Herlihy should not 
be permitted to deliver the boiler, burner and controls for his bid 
price of $706.18, but the entire matter should be readvertised. 

The papers transmitted with your letter are returned herewith. 


(B-3884) 


MILEAGE AND TRANSPORTATION FOR DEPENDENTS—NAVAL OFFI- 
CER’S CHANGE OF STATION ORDERS MODIFIED WHILE ON LEAVE 
OF ABSENCE 


Decision involves mileage and transportation of dependents of Navy officer 
on permanent change of station where orders are received while on author- 
ized leave of absence designating another permanent station, and permits 
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payment of niileage to the officer from the place of detachment to the final 
permanent station via the intermediate station notwithstanding the officer 
was detached from said intermediate station on the date of arrival, but 
holds that the intermediate station must be considered only a temporary 
duty station for transportation of dependents reimbursement purposes and 
reimbursement of said cost restricted to the cost from place of original 
detachment to place of ultimate station direct and not via the intermediate 
station, 8 Comp. Gen. 524; 9 id. 315; A-25049, August 20, 1929, A-61287, 
April 26, 1935, distinguished. 


Assistant Comptroller General Elliott to Captain W. L. Ainsworth, United 
States Navy, August 17, 1939: 

There has been considered your request of February 16, 1939—for- 
warded through the office of the Chief of the Bureau of Navigation 
and transmitted here by direction of the Secretary of the Navy—for 
review of settlement dated February 10, 1939, claim No. 0153796, 
which disallowed your claim for the commercial cost of transportation 
of dependents from Bremerton, Wash., to Charleston, S. C., thence 
to New Orleans, La., less the cost of their transportation paid from 
Bremerton, Wash., to New Orleans, La., and finding you indebted 
to the United States in the amount of $50.56 as excess mileage paid 
you for travel under orders of February 7, 1938, and June 10, 1938. 

Bureau of Navigation orders dated February 7, 1938, provided as 
follows: 

1. When relieved on or about May 31, 1938, you will regard yourself detached 
from duty on board U. S. S. Mississippi and from such other duty as may have 
been assigned you; will proceed and report to the Commandant, Sixth Naval 
District, Charleston, 8. C., for duty as Captain of the Yard, Navy Yard, Charles- 
ton, 8. C. 

2. Report also to the Commandant, Sixth, Seventh, and Highth Naval Dis- 
tricts for additional duty as chief of staff and aide. 

3. The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 

4. You are hereby authorized to delay until June 28, 1938, in reporting in 
obedience to these orders. 

5. Keep the Bureau of Navigation and your new station advised of your 
address. 

6. This delay will count as leave. Upon the commencement of the leave you 
will immediately inform this bureau of the exact date and upon the expiration 
thereof you will return the attached form, giving the dates of commencement 
and expiration. 

It appears that you were detached from the U. S. S. Mississippi 
May 31, 1938, and that taking advantage of the leave granted under 
the orders you proceeded with your dependents by privately owned 
automobile to New York and thence to Washington, D. C., where you 
arrived on June 20, 1938. 

Bureau of Navigation orders of June 10, 1938, addressed to you as 
Captain of the Yard, Navy Yard, Charleston, S. C., were worded 
as follows: 

1. When directed by the Commandant, Sixth Naval District, in June 1938, 


you will regard yourself detached from duty as Captain of the Yard, Navy 
Yard, Charleston, 8. C., and from such other duty as may have been assigned 
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you; will proceed to Atlanta, Ga., and report to the Professor of Naval Science 
and Tactics, Georgia School of Technology, for temporary duty. 

2. Report also by letter to the Commandant, Sixth Naval District, for this 
wT ates the completion of this temporary duty, you will regard yourself 
detached; will proceed to New Orleans, La., and report to the President of 
Tulane University for duty as Professor of Naval Science and Tactics in 
connection with the Naval Reserve Officers’ Training Corps Unit at that 
university. 

4. Report also by letter to the Commandant, Eighth Naval District, for this 
ae he Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 

6. You are hereby authorized to delay until July 11, 1938, in reporting at 
New Orleans, La., in obedience to these orders. 

It is reported that a copy of the orders of June 10, 1938, was 
received by you as a matter of information on or about June 19, 1938, 
while in New York with your dependents, and that, because of the 
directions contained in such orders, your dependents did not accom- 
pany you to Charleston, S. C. It further appears that you reported 
at Charleston, S. C., June 28, 1938; were detached the same day; 
reported for temporary duty at the Georgia School of Technology, 
Atlanta, Ga., July 5; detached therefrom July 8, and arrived at the 
Tulane University, New Orleans, La., July 11, 1938, in accordance 
with paragraph 3 of the orders of June 10, 1938, for duty as Pro- 
fessor of Naval Science and Tactics, Naval Reserve Officers’ Train- 
ing Corps, at that institution. It is noted that your dependents are 
reported to have arrived at Charleston, 8. C., August 4, 1938—over a 
month after you had been detached from that station—in connection 
with which it is stated that “this additional travel was performed 
by my dependents for the purpose of making my claim for reimburse- 
ment legally correct and just.” 

You were paid mileage from Bremerton, Wash., to the Navy Yard, 
Charleston, S. C., thence to Atlanta, Ga., thence to New Orleans, La., 
in the amount of $286.56, and, in addition, you were paid commercial 
cost of transportation for your dependents from Bremerton, Wash., 
to New Orleans, La., in the amount of $199.66. 

With reference to mileage, the established rule is that where an 
officer is directed to make a change of station and is granted leave 
en route and while on such leave he receives orders changing his 
ultimate new station, he is limited to mileage from the old station 
to the new station designated in the modified orders as if the original 
orders had directed such travel. 8 Comp. Gen. 524; 9 td. 315. It 
was under this rule that, in the settlement of February 10, 1939, your 
authorized allowance of mileage under the series of orders was found 
to be $236 computed over the official route, Bremerton, Wash., to 
Atlanta, Ga., to New Orleans, La. 

It is contended that the orders of June 10, 1938, did not in any 
manner lessen the official necessity of compliance with the orders of 
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February 7, 1988, insofar as requiring your reporting at Charleston, 
S. C.; that the furnishing you with a copy of the order of June 
10, 1938, while on leave in New York on or about June 19, was 
merely informatory and did not affect your duty to report at 
Charleston as enjoined and directed in the earlier order; that upon 
reporting at Charleston a permanent change of station was effected 
entitling you not only to the mileage as paid but, also, to the com- 
mercial cost of transportation for your dependents from Bremerton, 
Wash., to Charleston, S. C., thence to New Orleans, La. 

With reference to the purpose of the orders as hereinabove quoted, 
the Chief of the Bureau of Navigation, Navy Department, in first 
indorsement dated March 13, 1939, to the Judge Advocate General of 
the Navy, reported as follows: 


1. Forwarded. On February 7, 1938, this Bureau issued orders to Commander 
Ainsworth detaching him from duty on board the U. 8S. S. Mississippi when 
relieved on or about May 31, 1938, and directing him to proceed and report for 
duty at the Navy Yard, Charleston, S. C., with permission to delay until June 
28, 1938, in reporting. Commander Ainsworth was detached at the Puget Sound 
Navy Yard on May 31, 1938, and reported at Charleston, 8S. C., in obedience to 
these orders on June 28, 1938. The travel thus performed was strictly in 
obedience to orders, and at no time were the orders of February 7, 1938, modi- 
fied by this Bureau or by any other competent authority. 

2. In June it appeared to this Bureau that the Navy personnel bill then under 
consideration in Congress might be passed. There was at Charleston, 8S. C., an 
officer who under prior legislation would have been involuntarily retired, but 
who would be retained on active duty if the contemplated legislation were 
passed. Should this officer remain on duty, the Bureau intended to keep him at 
Charleston. Should the legislation not be passed the officer would have been 
relieved by Commander Ainsworth upon his arrival at Charleston. 

3. Since definite action could not be taken until after the approval of the 
personnel bill, and since it appeared that the time for such action might be very 
short, the Bureau attempted to anticipate either situation by ordering Com- 
mander Ainsworth to Charleston and issuing a second set of orders for him 
which would become effective only after Commander Ainsworth had arrived at 
Charleston. Accordingly on June 10, 1938, orders were issued addressed to 
Commander Ainsworth at the Navy Yard, Charleston, providing for his detach- 
ment from that yard when directed by the Commandant, to proceed to Atlanta, 
Ga,. for temporary duty, thence to New Orleans, La., for permanent duty. Had 
the personnel bill approved June 23, 1938, not become law, the Commandant 
would have been requested to return these orders for cancelation, and Com- 
mander Ainsworth would have remained at Charleston for duty. The fact that 
Commander Ainsworth while at New York received a copy of the orders of 
June 10, 1938, did not relieve him of the obligation of reporting at Charleston, 
as directed in orders of February 7, 1938, and the orders of June 10 did not 
cancel the orders of February 7, as stated by the General Accounting Office in 
reference (c), 

4. When Commander Ainsworth reported at Charleston on June 28, 1938, as 
directed in his orders, the personnel bill had been approved. The Commandant, 
therefore, detached him on June 28, 1938, and directed him to carry out the 
Bureau’s orders of June 10, 1938, In obedience to these orders Commander 
Ainsworth proceeded to Atlanta, Ga., on temporary duty, thence to New Orleans 
for permanent duty. 


The legislative history, briefly, of H. R. 9997, 75th Congress, 3d 
session, is as follows: 

Introduced in the House of Representatives, March 28, 1938; 
reported April 12; passed the House of Representatives April 25; 
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referred to committee in the Senate April 26; reported June 10; 
passed the Senate June 13; conference requested June 14; conference 
report agreed to June 15; signed by the Speaker of the House of 
Representatives and the Vice President and presented to the Presi- 
dent of the United States June 16; approved by the President June 
23, 1938, becoming Public, No. 703, 52 Stat. 944. You state you came 
to Washington June 21, 1938, and reported to the Bureau of Naviga- 
tion with reference to your orders. 

It thus appears that on May 31, 1938, the date of your detachment 
from the U. S. S. Mississippi, the bill had passed one of the Houses 
of Congress and on June 16, the bill, after conference agreement, had 
been sent to the President for his approval, from which it appears 
more or less apparent that you were acquainted with the fact that 
the bill had become law before you reported at the Navy Yard, 
Charleston, S. C., June 28, 1938. 

It has been held that the facts and not mere recitations in orders 
determine an officer’s right to mileage, MacCauley v. United States, 
50 Ct. Cls. 105, and that where orders formally direct an officer to 
report at a station for duty, but the facts show that assignment of 
the officer to duty thereat was not contemplated or intended, such 
reporting being for the purpose of receiving further orders assigning 
the officer to duty elsewhere, he is not entitled to mileage for so 
reporting. A-25049, dated August 20, 1929; A-61287, dated April 
26, 1935. However, in the instant case, when the orders of June 10, 
1938, were issued, H. R. 9997, although having passed the House of 
Representatives, had not passed the Senate and the orders of that 
date were, therefore, still contingent upon the enactment of legisla- 
tion which would eliminate the potential or contemplated vacancy 
at Charleston Navy Yard which you were to fill. Hence, said orders 
did not change your previous orders directing you to travel to 
Charleston. On June 20, when you were in Washington, D. C., the 
bill had been sent to the President 4 days previously and there was 
reasonable likelihood of a knowledge of its then present status by the 
Navy Department officials interested in the outcome of the legisla- 
tion, but your specific orders to report to Charleston June 28 were not 
changed or canceled. The record does not definitely show when you 
commenced travel from Washington, D. C., towards Charleston, 8. C., 
but according to the reported facts, you did not arrive at Charleston, 
5. C., until June 28, 1938. While it appears clear that at the time 
you proceeded from Washington nothing more than a temporary 
duty assignment at Charleston, 8. C., was contemplated, in view of 
the administrative determination that the orders of June 10, 1988 
were to become effective only after you had arrived at Charleston, 
S. C., the necessity for the travel to Charleston will not be further 


’ 
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questioned in this office. However, in contemplation of laws relating 
to mileage and transportation of dependents, and the fact that the 
act of June 23, 1938, had been signed 5 days prior to your reporting 
at Charleston, S. C., such reporting must be considered as enjoining 
only a temporary duty thereat. 

Accordingly, the charge of $50.56 raised in settlement of February 
10, 1939, will be removed. Otherwise the settlement is sustained. 
Your original orders are returned herewith. 


(B-4481) 


LEASES—HOLDING OVER, AND CONVEYANCE OF LAND TO LESSEE— 
RENT PAYABLE, AND EFFECTIVE DATE OF THE DEED 


A so-called lease entered into long after the end of the period purported to be 
covered thereby cannot be viewed as imposing on the Government an 
obligation greater than otherwise existed, and as there existed a lease 
covering the same property and purposes for a period immediately prior 
to the period of the so-called lease and as the general rule is that if a 
tenant holds over after the expiration of his lease with the express or 
implied consent of the landlord, but without any new agreement, the law 
implies a continuance of the tenancy upon the same terms as in the original 
agreement, payments for the period subsequent to the original lease are 
for computation on the basis of the original and not the so-called 
subsequently executed lease. 

As it is well settled that when land is held by the United States under a lease 
and title thereto is acquired by the United States, the Government is not 
liable for the payment of any rent which did not become due and payable 
prior to the effective date of the deed conveying title to the United States, 
no rent is payable for any part of the month of the effective date of the 
deed where the rental under the lease was payable monthly in arrears 
and the lease does not provide for the apportionment of rent and the date 
of the deed is a date prior to the end of the month. 

It is essential to the validity of a deed as conveying the title that there be 
a delivery of the deed and an acceptance of the instrument by the grantee. 

Where in connection with the exchange of privately owned lands for the 
benefit of the Indians under authority of the act of March 3, 1921, 41 
Stat. 1239, the deed of conveyance is considered as a part of the applica- 
tion and not as a conveyance until there is administrative approval of the 
contemplated exchange, the rule that when land is held by the United 
States under a lease and title thereto is acquired by the United States, 
the Government is not liable for the payment of any rent which did not 
become due and payable prior to the effective date of the deed conveying 
title to the United States, is applicable only as of the date of final approval 
of the exchange. 


Comptroller General Brown to the Secretary of the Interior, August 17, 1939: 
There has been considered your letter of June 19, 1939, as follows: 


Reference is made to an exception taken by the Audit Division of the General 
Accounting Office to voucher No. 5, in the July 1935 accounts of Ivan F. 
Albers, former special disbursing agent for the Navajo Agency, withholding 
credit for $1,410.95 paid to the Santa Fe Pacific Railroad Company. The 
voucher covers rental on 56,437.92 acres of land used by the Navajo Indians 
for the grazing of livestock during the period July 1, 1933 to June 30, 1934, 

In support of the exception, the Audit Division of the General Accounting 
Office cites 14 Comp. Dec, 312 and 26 Comp. Dec. 928, holding that where the 
United States is in possession of land under a lease and at the expiration 
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thereof purchases the land, and a deed is executed to the United States therefor, 
the relation of the parties is thereupon changed from landlord and tenant to 
that of vendor and vendee, and no implied contract to pay rent for use and 
occupancy of land during the time between the execution of the deed and the 
final consummation of the purchase can arise. 

This Department seriously questions whether the decisions cited are 
controlling on the facts in the instant case. 

The land had been leased by the United States for the use of the Navajo 
Indians for a number of years prior to the fiscal year 1934. Under a land 
consolidation program, established for the benefit of the said Indians, arrange- 
ments were made whereby the Santa Fe Pacific Railroad Company proposed 
to relinquish the land to the United States for the benefit of the Indians and 
take in lieu thereof other public lands suitated outside of the area to be con- 
solidated fer the Indians. Authority for the exchange thus proposed was 
contained in the Indian Appropriation Act of March 3, 1921 (41 Stat. 1225-1239) 
as follows: 

“The Secretary of the Interior is hereby authorized in his discretion, under 
rules and regulations to be prescribed by him, to accept reconveyances to the 
Government of privately owned and State school lands, and relinquishments of 
valid homestead entries or other filings, including Indian allotment selections, 
within any township of the public domain in San Juan, McKinley, and Valencia 
Counties, New Mexico, and to permit lieu selections by those surrendering their 
rights so that the holdings of any claimant within any township wherein such 
reconveyances or relinquishments are made may be consolidated and held in 
solid areas; Provided, That the title or claim of any person who refuses to 
reconvey to the Government shall not be hereby affected.” 

Regulations were issued by this Department on September 19, 1922 (49 L. D. 
281), and amended March 6, 1930 (53 IL. D. 54), governing the exchanges 
authorized by the foregoing provision. The regulations required among other 
things that (49 L. D. 284): 

“There should also accompany the application a warranty deed duly exe- 
euted according to the laws of New Mexico by the proponent conveying to 
the United States the land to be given in exchange, but such deed need not 
be recorded. An abstract of title brought down to show good title in the 
proponent, free from all incumbrances, must also be filed. Such abstract of 
title must be authenticated by the proper State and Federal officers and show 
that the land is free from all judgments, claims, or liens, including taxes, or 
such abstract may be authenticated by an abstractor or abstract company as 
provided by General Land Office Circular No. 726 of October 13, 1920 (unpub- 
lished). If the exchange is authorized the deed will be returned for recording 
and the abstract to be brought down to show such recordation, whereupon 
patent will be issued in the regular order of business.” 

The Santa Fe Pacific Railroad Company filed its exchange application offering 
the above-mentioned 56,437.92 acres of land for certain other public lands, 
There was also filed by the company a deed, acknowledged February 14, 1933, 
covering the offered land. No formal leases were entered into with the rail- 
road company for the period beginning July 1, 1933, because of the fact that 
this exchange application was pending and it was expected that the exchange 
would proceed rapidly to com,letion. The many problems encountered and the 
necessary routine incident to the exchange of this large area of land occa- 
sioned more delay than was at first anticipated. The exchange was finally 
approved May 25, 1935. 

Here, it is true, the railroad company had executed a deed covering lands 
proposed eventually to be conveyed to the United States. That deed, however, 
was not regarded by either of the parties to the exchange as operative to effect 
a conveyance of the land at that time. It was a deed executed pursuant to the 
regulations and submitted with the exchange application, together with the 
abstract of title, for examination here to determine the sufficiency of title to 
the lands offered, solely as a preliminary step in a determination by this De- 
partment of whether it would be possible, under the law, finally to approve 
the exchange. Before such a determination could be made it was necessary 
to examine the lands to ascertain whether the offered and selected lands were 
of approximately equal value. It was necessary to determine whether there 
were mineral deposits in either the offered or selected lands which should be 
taken into consideration in arriving at the values. It was necessary to examine 
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the public land records to determine whether the selected lands were in fact 
available for selection. It was necessary to determine whether the exchange 
would in fact accomplish a consolidation of lands within the purview of the 
law authorizing the exchange. All of these matters, including the submission 
of the deed and abstract for examination, were preliminary to the approval of 
the exchange and necessarily consumed time. 

It was not the intention that the Santa Fe Pacific Railroad Company should 
be deprived of the use of this offered land or of the income therefrom during 
the time that these preliminary matters were under consideration. The lands 
were required for the grazing of livestock of the Navajo Indians and it was 
the intention that payment be made for the use of the lands until such time 
as the exchange might be approved. Payment of rentals was continued in 
accordance with the understanding of the parties. In confirmation of that 
understanding formal contracts have now been executed by the railroad com- 
pany and the Superintendent of the Navajo Agency covering the period of time 
in question. A copy of the contract covering the period July 1, 1933, to June 
30, 1934, is enclosed. 

The exchange was finally approved by this Department May 25, 1935, and 
thereafter on June 10, 1935, the deed to the United States was recorded. With 
certain minor exceptions the case then proceeded to completion in due course 
and patents were issued by the United States for the selected lands. 

In view of the fact that the deed executed by the Santa Fe Pacific Railroad 
Company on February 14, 1933, was not, in this case, regarded as a conveyance 
of the land until the date of approval of the exchange, and in view of the clear 
intent that rental be paid for the use of the lands by the Navajo Indians prior 
to the date of approval of the exchange, I respectfully recommend that the 
exception be removed. 

There is transmitted for settlement in connection with the foregoing matter 
a voucher in the sum of $1,928.80 in favor of the Santa Fe Pacific Railroad 
Company, covering rental on certain lands leased to the United States of 
America under Contract No. 1-49-ind-2857 for the months of September, Octo- 
ber, November, and December 1938. If your decision sustains the disallow- 
ance of the Audit Division, it is requested that the sum of $1,410.95 be de- 
ducted from the settlement of the enclosed voucher. 


The copy of the lease transmitted with your letter purporting to 
cover the period from July 1, 1933, to June 30, 1934, shows that the 
so-called lease was entered into on November 23, 1938, or more than 
4 years after the end of the period purported to be covered thereby. 
Hence, the so-called lease cannot be viewed as imposing on the Gov- 
ernment an obligation greater than otherwise existed. However, 
there is on file in this office a lease, numbered I-64-ind—1425, entered 
into on July 1, 1932, between the United States by the Superintend- 
ent, Southern Navajo Agency, and the Santa Fe Pacific Railroad 
Company, covering 261,652.33 acres of land in Apache and McKinley 
Counties (including the 56,437.92 acres covered by the so-called lease 
dated November 23, 1938), “for grazing purposes only; used by 
Navajo Indians for their sheep” for the term beginning July 1, 1932, 
and ending June 30, 1933 (without renewal option), at an annual 
rental of $0.25 per acre. 

The general] rule is that if a tenant holds over after the expiration 
of his lease with the express or implied consent of the landlord, but 
without any new agreement, the law implies a continuance of the 
tenancy upon the same terms and subject to the same covenants as 
in the original agreement. See 7 Comp. Gen. 191. 
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Also, it is well settled that when land is held by the United States 
under a lease and title thereto is acquired by the United States, the 
Government is not liable for the payment of any rent which did not 
become due and payable prior to the effective date of the deed 
conveying the title to the United States. 4 Comp. Gen. 622; 
9 id. 259; Cumming et al. v. United States, 57 Ct. Cls. 551; 58 id. 651. 

However, it is essential to the validity of a deed as conveying the 
title that there be a delivery of the deed and an acceptance of the 
instrument by the grantee. 18 C. J. 196 and éd, 212. As stated in 
the letter of June 19, 1939, in the present case the delivery of the 
deed was not regarded by either of the parties as conveying title at 
the time of delivery and the deed was not accepted by the representa- 
tives of the Government as a conveyance until there was an adminis- 
trative determination that the exchange “is authorized.” Hence, the 
deed did not become effective as a conveyance of title in this case 
so as to terminate the relation of landlord and tenant until the ex- 
change was finally approved on May 25, 1935. 

Under the terms of the lease I-64~ind-1425, rental was payable 
monthly in arrears and, accordingly, the railroad company is en- 
titled to rental to and including the period ending April 30, 1935. 
The rent for the period from May 1, to May 25, 1935, is not author- 
ized since the lease does not provide for the apportionment of rent in 
the event of termination between rent days. See Cumming et al. v. 
United States, 57 Ct. Cls. 551. 

In view of the foregoing credit will be allowed for the payment of 
$1,410.95 made on voucher No. 5 covering the period from July 1, 
1933, to June 30, 1934, but there was an overpayment of $95.99 on 
voucher No. 2334, covering the period from July 1, 1934, to date of 
termination of the tenancy, which amount will be deducted from the 
amount otherwise found due on the voucher transmitted with your 
letter and which is being retained for direct settlement by this office. 
The necessary adjustments will be effected in the accounts of the pay- 
ing officer and the appropriations involved when the settlement is 
made. 





(B-4519) 


TRAVEL ALLOWANCE—TRANSFER TO FLEET RESERVE SOON AFTER 
EXTENSION OF ENLISTMENT 


Although the law entitles a Navy enlisted man to transfer to the Fleet Reserve 
at any time after becoming qualified for transfer, the law does not authorize 
travel allowance on transfer at other than expiration of enlistment as ex- 
tended where the man was qualified for transfer to the Fleet Reserve when 
the extension of enlistment became effective and the request for transfer 
is made so soon after the extension becomes effective as to suggest there 
was in fact no intention to serve a substantial portion of the extension. 
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Assistant Comptroller General Elliott to Blanchard Baldwin, August 17, 1939: 


There has been received your letter of May 25, 1939, requesting 
review of settlement disallowing your claim for travel allowance 
based upon your transfer to the Fleet Reserve on November 2, 1938. 

The records show that your extension of enlistment became effec- 
tive on September 6, 1938, and based upon that extension you were 
paid travel allowance in the amount of $145.10. On October 4, 
1938, less than 1 month from the effective date of your extension of 
enlistment, you applied for transfer to the Fleet Reserve and your 
application was approved to become effective not earlier than October 
28, 1938. Your transfer was accomplished on November 2, 1938. 
The settlement stated as reasons for disallowing your claim that 
your transfer to the Fleet Reserve was for your own convenience 
and by way of favor. You seem to contend that since you had a 
legal right to transfer to the Fleet Reserve at that time you are en- 
titied to travel allowance by reason thereof. Your right to trans- 
fer to the Fleet Reserve at that time is not questioned, but that fact 
does not determine your right to travel allowance based on the 
transfer. 

The act of September 22, 1922, 42 Stat. 1021, does not expressly 
provide that upon transfer to the Fleet Reserve an enlisted man shall 
be entitled to travel allowance. However, by reason of the fact that 
the transfer of an enlisted man at the expiration of his enlistment, 
if not continued on active duty, is the equivalent of a discharge 
upon the expiration of an enlistment travel allowance has been au- 
thorized. Also, right has been recognized to travel allowance at the 
time of transfer to the Fleet Reserve and release from active duty 
at. a time other than expiration of enlistment, providing conditions 
‘do not exist which would prohibit payment of travel allowance to 
men discharged from the Navy at other than expiration of enlist- 
ment. The regulations, Navy Travel Instructions, enumerate con- 
ditions in which travel allowance is not payable on discharge, one 
of which is a discharge “for the convenience of the man.” The 
records show you had completed 20 years’ service for purposes of 
transfer to the Fleet Reserve prior to the date the extension of your 
enlistment became effective. You agreed to extend your enlistment 
for 3 years from its expiration, September 5, 1938. Within 1 month 
after the extension became effective you requested a transfer to the 
Fleet Reserve, which request was approved and you were transferred 
on November 2, 1938, after only 57 days’ service in the extended 
enlistment. 

A man discharged prior to expiration of his enlistment for his 
own convenience is not entitled to travel allowance. The question 
whether a man is actually discharged for his own convenience is a 
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matter to be determined by the circumstances in each case. Since 
you were qualified for transfer to the Fleet Reserve on the date your 
enlistment expired, the fact that within 1 month after the extension 
became effective you requested transfer to the Fleet Reserve suggests 
rather strongly that the extension of enlistment was not bona fide. 
Although the law entitles a man to transfer to the Fleet Reserve at 
any time after becoming qualified for transfer, the law does not au- 
thorize travel allowance based on transfer at other than expiration 
of enlistment as extended where the man was qualified for transfer 
when the extension of enlistment became effective and the request for 
transfer is made so soon after the extension becomes effective as 
to suggest there was in fact no intention to serve a substantial por- 
tion of the extension. Upon review, the settlement is sustained. 


(B-4942) 


WORDS AND PHRASES—PERSONS—SCOPE GENERALLY, AND FOR 
PURPOSES OF 1937 SUGAR ACT 


As the meaning and scope of the term “person” as used in a statute depends 
upon the intention of the legislature using it, and this intention is to be 
ascertained by considering the entire context of the law and the circum- 
stances which attended its enactment, the term has in certain statutes been 
held to include municipal corporations, States, and counties, while in others 
it has been held that they are not included. 

The term “person” as used in the Sugar Act of 1937, 50 Stat. 903, when con- 
sidered in the light of the entire context of the statute and the purpose 
which the Congress was seeking to accomplish, may be considered as 
including State, county, and municipal agencies for payment purposes 
under the act. 


Comptroller General Brown to the Secretary of Agriculture, August 18, 1939: 
There has been considered your letter of July 14, 1939, as follows: 


In carrying out the 1937 sugar program under the Sugar Act of 1937, a 
number of payments were made to State, county, and municipal agencies 
which complied with the provisions of the program. The applications upon 
which such payments were based were preaudited by your office. Under 
date of November 15, 1938, this Department addressed a letter to you stating 
that, in the opinion of the Department, the Colorado State prison, a State 
agency, is not a “person” within the meaning of the act. It is our under- 
standing that since that date your office has suspended all applications for 
payment made by State, county, or municipal agencies, either incorporated or 
unincorporated. 

Recently, due to the establishment of marketing allotments for processors 
in the continental United States, pursuant to subsection (a) of section 205 
of the act, it became necessary to reexamine the question as to whether 
State, county, and municipal agencies were “persons” within the meaning of 
the act. A few such agencies have produced and marketed sugar over a period 
of years. Since subsection (j) of section 101 of the act, which defines the 
term “quota,” makes it clear that sugar may not be marketed from any area 
in excess of the quota therefor, it was not deemed to be in accord with the 
intent of the act to deny allotments to such agencies. Accordingly, allot- 
ments were made for the Louisiana Penitentiary Board and the Delgado- 
Albania Plantation Commission, a State and municipal agency, respectively. 
Furthermore, we were informed by the Treasury Department that these agencies 
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have paid a tax, ‘pursuant to title IV of the act, on all “manufactured sugar” 
(as defined in section (b) of section 401) sold by them. 

After a careful reconsideration of the question, it is the opinion of the 
Department that State, county, and municipal agencies, whether incorporated 
or unincorporated, are “persons” within the meaning of the act and are eli- 
gible for payments thereunder. In view of this opinion, it is assumed that 
your office will wish to change the procedure followed since our letter of 
November 15, 1938, and discontinue the suspension of applications made by 
State, county, and municipal agencies. Kindly inform us when this change 
in procedure has been made. 

The meaning and scope of the term “person” as used in a statute 
depends upon the intention of the legislature in using it, and this 
intention is to be ascertained by considering the entire context of 
the law and the circumstances which attended its enactment. Gulf 
States Steel Company v. United States, 287 U. S. 32, 45; Atlantic 
Cleaners and Dyers v. United States, 286 U. S. 427, 483; Norwegian 
Nitrogen Company v. United States, 288 U. S. 294, 317; Puerto Rico 
v. Shell Company, 302 U. S. 253, 258. Thus, in certain statutes “per- 
son” has been held to include municipal corporations, States, and 
counties. Jn re Western Implement Company, 166 F. 576, 582; 
Robertson v. Monroe County, 118 Miss. 520; Commonwealth v. Adams 
Express Company, 123 Ky. 720. In other cases it has been held that 
such entities are not “persons.” Scott v. Frazier, 258 F. 669, 671; 
Donahue v. City of Newburyport, 98 N. E. 1081, 1082; City of Dallas 
v. Halford, 210 S. W. 725, 726. 

In section 101 (a) of the Sugar Act of 1937, 50 Stat. 903, the 
word “person” is defined to mean “an individual, partnership, cor- 
poration, or association.” When this definition is considered in the 
light of the entire context of the statute and the purpose which 
Congress (as manifested in the legislative history thereof) was seek- 
ing to accomplish, the conclusion appears not unreasonable that State, 
county, and municipal agencies were intended to be included in the 
term “person.” This is indicated by the following: 

1. The President’s message to Congress recommending enactment 
of this legislation (Congressional Record, vol. 81, Pt. II, p. 1661) 
is phrased in broad terms and quite clearly indicates his intention 
that it should embrace the entire sugar-beet and sugarcane indus- 
tries. Thus he suggested, among other things, that provision should 
be made against child labor and low wages for the reason that “any 
industry which desires the protection afforded by a quota system 
or a tariff should be expected to guarantee that it will be a good 
employer.” Also, he recommended that provision be made “to pro- 
tect the right of both new and old producers of small acreages 
* * * to an equitable share of the benefits offered by the pro- 
gram.” There is no indication of intention that the term “producers” 
was used in other than an all-inclusive sense. 














DECISIONS OF THE COMPTROLLER GENERAL 229 


2. For the admitted purpose of carrying out the President’s rec- 
ommendation there was introduced H. R. 7667, and it is stated in 
the first paragraph thereof that the purpose of the bill is, among 
other things, “to protect the welfare of consumers of sugars and of 
those engaged in the domestic sugar-producing industry.” [Italics 
supplied.] This same statement of purpose is carried into the final 
enactment. 

3. Inthe House report upon the bill (H. Rept. No. 1179, 75th Cong., 
1st sess.) language is used which again indicates the intention that 
the legislation should reach and affect the entire sugar-beet and 
sugarcane industry, including all producers therein. It is stated, for 
example, that “Under the provisions of the bill domestic producers of 
sugar beets and sugarcane are assured adequate return through condi- 
tion payments to growers and continuance of the sugar-quota sys- 
tem.” [Italics supplied.] With respect to title III, it is stated in 
the report that the Secretary of Agriculture is authorized to make 
payments to “producers” who comply with the requirements of the 
act. It seems apparent that the committee had reference to all pro- 
ducers of whatever description. 

As previously observed, there is nothing in the use of the term 
“person” which is repugnant to the conception that State, county, 
and municipal agencies be included within the meaning thereof. 
Therefore, in accordance with your request, action is being taken to 
change the procedure of this office so that, hereafter, applications 
for payments under the act submitted by such agencies will be 
considered on their merits. 


(B-5467) 


ENLISTMENT ALLOWANCE—SUBSEQUENT TO JULY 1, 1939—EXTEN- 
SIONS OF ENLISTMENT PRIOR TO JULY 1, 1939, WITH DISCHARGE 
AFTER SAID DATE 


Mere suspension of a law for a limited period does not operate as a permanent 
repeal of the law. 

As it is clear that the intention of the Congress to annually suspend the 
operation of the permanent law as contained in the act of June 10, 1922, 
42 Stat. 629, for the payment of enlistment allowances extended only 
during the 6 fiscal years beginning July 1, 1933, and ending June 30, 1939, 
and the language of the appropriation “Marine Corps, Pay, Marine Corps,” 
as contained in the Navy appropriation act of May 25, 1939, Public, No. 90, 
53 Stat. 775, is similar to and as broad in effect as the analogous provision 
in the appropriation for the fiscal year ending just prior to the suspension, 
the appropriation for the fiscal year 1940 is available for payment of 
enlistment allowances to the extent otherwise provided for by the permanent 
law of 1922. 

All extensions of enlistments made prior to July 1, 1989, with discharge there- 
from after July 1, 1939, and reenlistment within 3 months of discharge, 
must be treated, for enlistment allowance purposes, as the enlisted period 
from which the enlisted man was last discharged, and no part of the 
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original enlistment which was extended prior to July 1, 1939, may: be 

added thereto for that purpose, except, that in the case of two successive 

1-year extensions, the period of service under one of which was entirely 
prior to July 1, 1939, the enlisted period is to be considered as though 
the first extension had been for a period of 2 years. 

A Marine Corps enlisted man in the first pay grade who enlisted for 4 years 
on August 5, 1934; extended his enlistment for 1 year; was discharged 
August 4, 1939; and reenlisted within 3 months, having served only 1 
year, for enlistment allowance purposes, in the enlistment period from 
which last discharged, is entitled to an enlistment allowance for 1 year 
or $50. 

A Marine Corps enlisted man in the first pay grade who enlisted for 4 years 
on August 5, 1933; extended his enlistment for 1 year; again extended 
his enlistment for 1 year; was discharged August 4, 1939; and reenlisted 
within 3 months, should be considered, for enlistment allowance purposes, 
as having extended his enlistment originally for 2 years, and as having 
served 2 years in the enlistment from which last discharged and therefore 
entitled to enlistment allowance for 2 years or $100. 





Assistant Comptroller General Elliott to the Secretary of the Navy, August 
18, 1939: 


There has been received your letter of August 9, 1939, requesting 
decision upon questions set forth in a letter from the Paymaster, 
United States Marine Corps, dated August 8, 1939, as follows: 


Subject: Resumption of payment of enlistment allowance. 


1. Congress has placed no restriction on the payment of enlistment allowance 
for the fiscal year beginning July 1, 1939. 

2. This office desires to issue instructions to the disbursing officers of the 
Paymaster’s Department of the Marine Corps to resume payments of the enlist- 
ment allowance authorized by section 9 of the act of June 10, 1922, 42 Stat. 629. 

3. The question arises as to what enlistment allowance is properly payable 
in the following cases: 

(a) An enlisted man in the first pay grade enlisted for four (4) years on 
August 5, 1934. He subsequently extended his enlistment for a period of one 
(1) year and was discharged August 4, 1939. Reenlists within three (3) 
months. . 

(b) An enlisted man in the first pay grade enlisted for four (4) years on 
August 5, 1933. He subsequently extended his enlistment for one (1) year 
and again extended his enlistment for a period of one (1) year, total exten- 
sions two (2) years. He was discharged August 4, 1939. Reenlisted within 
three months. 

4. It is recommended that an advance decision be requested of the Comp- 
troller General of the United States on the above-cited cases. 


The basic law providing for payment of the enlistment allowance 
to enlisted members of the Army and Marine Corps is contained in 
section 9 of the act of June 10, 1922, 42 Stat. 629, which provides, 
insofar as material, as follows: 


* * * On and after July 1, 1922, an enlistment allowance equal to $50, 
multiplied by the number of years served in the enlistment period from which 
he has last been discharged, shall be paid to every honorably discharged 
enlisted man of the first three grades who reenlists within a period of three 
months from the date of his discharge, and an enlistment allowance of $25, 
multiplied by the number of years served in the enlistment period from which 
he has last been discharged, shall be paid to every honorably discharged en- 
listed man of the other grades who reenlists within a period of three months 
from the date of his discharge. * * * 


Payment of the enlistment allowance authorized by section 9 of the 
act of June 10, 1922, was first suspended as one of the economy pro- 
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visions by section 18 of the Treasury-Post Office Appropriation Act 
for the fiscal year beginning July 1, 1933, approved March 3, 1933, 
47 Stat. 1519, which provided in part as follows: 


So much of sections 9 and 10 of the Act entitled “An Act to readjust the pay 
and allowances of the commissioned and enlisted personnel of the Army, 
Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service,” approved June 10, 1922 (U. 8S. C., title 37, secs. 13 and 16), as 
provides for the payment of enlistment allowance to enlisted men for re- 
enlistment within a period of three months from date of discharge is hereby 
— as to reenlistments made during the fiscal year ending June 30, 

The suspension was continued for the fiscal year 1935 by section 
24 of the Independent Offices Appropriation Act of March 28, 1934, 
48 Stat. 523; for the fiscal year 1936 in the Treasury-Post Office Ap- 
propriation Act under “Coast Guard,” approved May 14, 1935, 49 
Stat. 226; for the fiscal year 1937, under the same entitled act 
and heading, June 23, 1936, 49 Stat. 1837; for the fiscal year 1938, 
in the Second Deficiency Act for 1937, under Non-Military Activi- 
ties (of the War Department) subheaded “Corps of Engineers,” 
approved May 28, 1937, 50 Stat. 232; and for the fiscal year ending 
June 30, 1939, by a provision contained in section 402, Public Reso- 
lution No, 122, approved June 21, 1938, 52 Stat. 819. 

It is clear and seems to be recognized that the intention of the 
Congress to annually suspend the operation of the permanent law 
as contained in the act of June 10, 1922, for the payment of the 
enlistment. allowances extended only during the six fiscal years 
beginning July 1, 1933, and ending June 30, 1939, there appearing no 
implication that the Congress intended to repeal permanently the 
substantive law. Mere suspension of a law for a limited period does 
not operate as a permanent repeal of the law. 

The provision contained in the act of May 25, 1939, Public, No. 90, 
76th Congress, 53 Stat. 775, making appropriations for the Navy 
Department and the Naval Service for the fiscal year ending June 
30, 1940, under the heading “Marine Corps, Pay, Marine Corps,” is 
as follows: 


Pay of enlisted men, active list: For pay and allowances of noncommissioned 
officers, musicians, and privates, as prescribed by law, * * * in all 
$9,927,991 ; 

This language is similar to and as broad in effect as the analogous 
provision contained in the act of June 30, 1932, 47 Stat. 438, 439, 
making appropriation for the Marine Corps for the fiscal year ending 
June 30, 1933, which covered a period when there was no suspension 
of payments of enlistment allowances otherwise payable to enlisted 
members of the Marine Corps. It is clear, therefore, from the lan- 
guage contained in the appropriation act for the fiscal year ending 
June 30, 1940, that the appropriation is available for payment for the 
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enlistment allowances to members of the Marine Corps to the extent 
otherwise provided by the basic provision contained in section 9 of 
the act of June 10, 1922, hereinbefore quoted. 

The act of August 22, 1912, 37 Stat. 331 (see also act of April 25 
1917, 40 Stat. 38) (84 U.S. C. 184) provides: 


That the term of enlistment of any enlisted man in the Navy may, by his 
voluntary written agreement, under such regulations as may be prescribed by 
the Secretary of the Navy with the approval of the President, be extended for 
a period of either one, two, three, or four full years from the date of expiration 
of the then existing four-year term of enlistment, and subsequent to said date 
such enlisted men as extend the term of enlistment as authorized in this section 
shall be entitled to and shall receive the same pay and allowances in all respects 
as though regularly discharged and reenlisted immediately upon expiration of 
their term of enlistment, and such extension shall not operate to deprive them 
upon dischrge at the termination thereof of any right, privilege, or benefit to 
which they would be entitled at the expiration of a four-year term of enlistment. 


. 


Enlistment allowance is payable only for completed years of serv- 
ice. 2 Comp. Gen. 166. 

The former Comptroller General held in decision of February 23, 
1923, 18 MS. Comp. Gen. 1123, 1125 (see also 7 Comp. Gen. 439) that 
reenlistment allowance was payable on the extension of enlistment 
only if the extension equaled an enlistment period as authorized by 
law; that as section 7 of the act of June 4, 1920, 41 Stat. 836 (see 
also section 19, act of March 4, 1925, 43 Stat. 1276) authorized enlist- 
ments for 2, 3, or 4 years, an enlistment allowance was payable on 
extension for any of these periods as for discharge and reenlistment ; 
but that if the extension was for but 1 year, not the equivalent of a 
statutory enlistment period, no reenlistment allowance was payable 
but the year (if not further extended) was to be added to the enlist- 
ment so extended and upon discharge and reenlistment within 3 
months, reenlistment allowance was payable for the total years of 
service in the original enlistment and the 1-year extension. These 
decisions are not, however, for application here. The act of 1912 
provides that on extension of enlistment the enlisted man shall receive 
“the same pay and allowances in all] respects as though regularly dis- 
charged and reenlisted immediately upon expiration of their term of 
enlistment.” While the law providing payment of enlistment allow- 
ance was suspended, whether the man’s extension was for 1, 2, 3, or 4 
years, no reenlistment allowance was payable, as none was payable 
when the man was discharged and reenlisted within 3 months. To 
include a 1-year extension as a part of the enlistment extended would 
thus give a benefit which would not have accrued to the man had he 
been discharged and reenlisted within 3 months, and on extending his 
enlistment he is entitled only to what he would have received had he 
been regularly discharged and reenlisted immediately upon expira- 
tion of his term of enlistment. Obviously the revival of the law does 
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not give him a right to enlistment allowance for an enlistment 
extended (equivalent to a discharge for purposes of pay on reenlist- 
ment) when the law providing for payment of an enlistment allow- 
ance was suspended. Accordingly, for the purpose of the present 
consideration all extensions made prior to July 1, 1939, with dis- 
charge therefrom after July 1, 1939, and reenlistment within 3 
months of discharge must be treated as the enlisted period from 
which the enlisted man was last discharged, no part of the original 
enlistment which was exiended prior to July 1, 1939, being proper 
for adding thereto. Accordingly, the enlisted man referred to in 
your question (a) served 1 year in the enlistment period from which 
last. discharged and if of the first grade would be entitled to an 
enlistment allowance of 1 year or$50. Your question (b) is answered 
by saying that the two 1-year extensions are to be treated as though 
an original extension for 2 years and the man would be entitled to 
enlistment allowance as having served 2 years in the enlistment from 
which last discharged or $100 if of the first pay period. 


(B-2880) 


ADVERTISING—BIDS—EVALUATION—USE OF DOUBTFUL FREIGHT 
RATES 


As the use of a doubtful rate in evaluating bids f. o. b. destination, transporta- 
tion at Government expense, may result in the wrong contractor getting the 
business and a delivery cost in excess of that which would have been 
incurred if the award had been made to another bidder, the interests of 
both the Government, and competing bidders, require that there be used 
only the lowest rates which there is sound reason for believing will be 
obtainable by the Government in making the particular shipment, and the 
use, in connection with the audit and suspension of credit of paid trans- 
portation vouchers, of rates which, while not clearly applicable, are never- 
theless justified on the basis of resolving all reasonable doubts in favor of 
the Government, does not warrant the conclusion that those rates are 
available for bid evaluation purposes. 


Comptroller General Brown to the Secretary of War, August 19, 1939: 


With reference to previous correspondence, there is enclosed for 
your information a copy of my letter of today to King Bros. of 
Anniston, Ala., relative to their protest against the award of con- 
tracts under Invitation 58-39-6 for the construction of portable, 
demountable houses for the Civilian Conservation Corps. 

In view of the reference, in your report upon the matter, to sus- 
pensions of paid vouchers as involving the use by this office of ratings 
similar to those used in evaluating the bids, it seems proper to bring 
to attention that the purpose to be served in the audit of transporta- 
tion accounts may very well justify the use, in a suspension of credit, 
of rates which may be, nevertheless, not so clearly applicable as to 
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warrant the conclusion that they would be available for contemplated 
transportation service such as is involved in evaluating bids. As 
indicated in the attached copy of letter to King Bros., it is necessary 
in the proper audit of accounts that all reasonable doubts as to the 
applicability of rates be resolved in favor of the Government, there 
being for consideration, also, that the carriers may, under section 22 
of the Interstate Commerce Act, give the Government the benefit of 
rates not strictly applicable according to tariff. The fact, however, 
that such procedure may be proper and duly required in the audit 
of accounts involving payments made or to be made to carriers is not 
to be taken as establishing that such rates are properly for use in 
evaluating bids under invitations for furnishing materials and sup- 
plies. In making such evaluations there should be considered, of 
course, the fact that there are involved not only the rights of the 
Government, as shipper, and the railroad companies, as carriers, but, 
also, the rights of materially interested third parties, namely, bidders 
and prospective contractors. Also, there should be considered the 
fact that if there be used in the evaluation a rate which it may 
ultimately be found cannot be obtained on the shipment, the result 
may be that the wrong contractor would get the business and that 
the delivered cost to the Government will be greater than if the 
award had been made to another bidder. Consequently, the mere 
fact. that this office in audit of accounts of a disbursing officer or a 
carrier may have tentatively applied a certain rate or classification is 
not, alone, sufficient to warrant or justify the use of that rate or classi- 
fication in the evaluation of bids. On the contrary, it would seem 
that the interests of the Government as well as the interests of com- 
peting bidders would require that there be used in the evaluating 
of bids only the lowest rates which there is sound reason for believing 
will be obtainable by the Government in making the particular 
shipment involved. 


(B-5426) 


RETIREMENT—FOREIGN SERVICE—AMBASSADORS, MINISTERS, ETC., 
INCLUSION—VOLUNTARY CONTRIBUTIONS PRIOR TO REQUIRED 
PERIOD OF SERVICE 


Under the Act of July 19, 1939, Public, No. 197, 53 Stat. 1067, permitting 
ambassadors, ministers, and others to become entitled, after 20 years of 
service, to the benefits of the Foreign Service Retirement and Disability 
system upon paying into the related fund a special contribution for each 
year of such employment subsequent to July 1, 1924, with interest as 
therein specified, the 20 years of service should be considered a condition 
precedent and required actually to be performed before eligibility is 
attained or contribution authorized. 
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Comptroller General Brown to the Secretary of State, August 19, 1939: 
I have your letter of August 5, 1939, as follows: 


The Act of July 19, 1989, amending the act of February 23, 1931, contains 
in paragraph (1) the following provision: 

“(1) Any person who has served as ambassador or minister, or a person 
appointed to a position in the Department of State after serving as Ambassador 
Minister, or Foreign Service Officer, continuously or at different times for an 
aggregate period of twenty years or more, in which period may be included 
any periods of service in any of the capacities and as provided in paragraph 
(o) of this section, may become entitled to the benefits of this section as 
hereinafter provided by paying into the Foreign Service retirement and dis- 
ability fund a special contribution equal to 5 per centum of his annual salary 
for each year of such employment subsequent to July 1, 1924, with interest 
thereon to date of payment compounded annually at 4 per centum.” 


This provision appears to contemplate the payment of the special contribution 
equal to 5 per centum of annual salary for each year of service rendered 
subsequent to July 1, 1924, with interest to date of payment, when the person 
making it shall have served the actual period of twenty years or more and 
thus becomes eligible under the terms of the legislation to share in the benefits 
of the Foreign Service Retirement and Disability System. 

There are certain Ambassadors, Ministers, and officers of the Department who 
do not as yet have twenty years of service but may eventually serve the 
requisite period of time to qualify under the Act of July 19, 1939, copy of 
which is enclosed, and the question arises whether such officers may voluntarily 
begin to contribute 5 per centum of their salary before completion of the 
twenty-year service period prescribed; or if a minimum of twenty years of 
service should be considered a condition precedent and required actually to be 
performed before eligibility is attained and contributions may be made. 

Your prompt decision with respect to this matter will be much appreciated. 


The statute quoted in your letter (Public, No. 197) 53 Stat. 1067, 
provides for an additional class of beneficiaries but such persons are 
not entitled to the benefits provided thereunder until they shall have 
rendered service for at least 20 years. Unlike section 9 of the Civil 
Service Retirement Act, 46 Stat. 475, providing that “All employees 
who may hereafter be brought within the purview of this act may 
elect to make such deposits in installments during the continuance 
of their service in such amounts and under such conditions as may 
be determined in each instance * * *,” the statute here involved 
makes no provision for deposits in installments or otherwise during 
the continuance of their service. Had the Congress intended to 
authorize deposits before completion of the 20-year period, it must 
be presumed that the Congress would have so provided as it did in 
the Civil Service Retirement Act concerning cases in pari materia. 
Also, advance deposits in the class of cases here involved would 
involve certain accounting difficulties respecting interest on such 
deposits, withdrawals, etc., as to which the statute has made no 
express provision. 

It is concluded, therefore, that a minimum of 20 years of service 
should be considered a condition precedent and required actually to 
be performed before eligibility is attained or contribution authorized, 
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(B-5154) 


COMPENSATION—AFTER SEPARATION FROM SERVICE—NONWORK 
DAY INTERVENING BETWEEN SEPARATION AND REAPPOINTMENT 


Where an employee's resignation from one Government agency was accepted as 
effective on a Saturday and he did not enter on duty in another agency 
until the following Monday, he was not in the Government service on the 
intervening Sunday and the fact that he was authorized to transfer his 
leave credits on the basis that a period of separation from the service of 
nonwork days only does not constitute a “break in service” (17 Comp. Gen. 
414), has no effect to authorize payment of compensation for the nonwork 
day when he was out of the service, neither may the subsequent adminis- 
trative action to show the date of resignation as Sunday authorize pay- 
ment of compensation for that day, for, when the date of resignation is once 
fixed, no subsequent action can change that date. 


Comptroller General Brown to G. F. Allen, Chief Disbursing Officer, Treasury 
Department, August 22, 1939: 


There has been received your request dated May 11, 1939, for re- 
consideration of the action of this office in disallowing credit for 
$11.11 on voucher 162119 of your July 1936 accounts, representing 1 
day’s salary paid to Chalmers B. Yarley, chief counsel, State Office, 
Federal Emergency Administration of Public Works (now Public 
Works Administration) Columbia, S. C., for Sunday, July 26, 1936, 
after the effective date of his resignation July 25, 1936. 

You base your request for review upon the following administrative 
statement : 


Reconsideration of the exception raised against payment of salary to Chal- 
mers B. Yarley, chief counsel, for July 26, 1936, is requested due to the follow- 
ing facts: 

At the time of Mr. Yarley’s resignation from this Administration to accept 
a position with the Rural Electrification Administration it was his desire to 
make the transfer without a break in his Government service. He requested 
release as of the close of business on July 25, 1936, and reported to the Rural 
Electrification Administration on Monday, July 27. July 26 being a Sunday and 
a nonwork day Mr. Yarley was not aware that his resignation should show that 
date as the effective date of resignation and the matter was not adjusted in 
the Personnel Division, although the intent was evidenced by the fact Mr. 
Yarley was paid for Sunday, July 26. 

Section 5 of the annual leave regulations (Executive Order 7409) provides: 

“Employees transferred or reappointed without break in service from one 
permanent position to another permanent position within the same or a 
different governmental agency shall at the time of the transfer be credited 
with the accumulated leave and charged with unaccrned leave advanced.” 

In the instant case Mr. Yarley had 13 and %4 days accrued annual leave 
and this leave was transferred to the Rural Electrification Administration, as 
evidenced by the attached letter from the personnel director to the acting 
executive officer of this Administration. 

As there was involved only an interval of Sunday, a nonwork day, between 
termination of the service in this agency and the beginning of service in his 
new position and there was therefore no break in service within the meaning of 
the quoted leave regulations it would appear that payment of salary to Mr. 
Yarley for July 26, 1936, from the appropriation, “40-443/70676 NIR, Federal 
Emergency Administration of Public Works, 1933-37,” was properly made and 
the exception should be withdrawn. 


It appears from the facts in the case that Mr. Yarley’s resignation 
from the Federal Emergency Administration of Public Works was 
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accepted by order No. 1375-PW, as effective Saturday, July 25, 1936, 
and that he entered upon duty with the Rural Electrification Admin- 
istration on Monday, July 27, 1936. By order No. 38-18-PW, dated 
January 18, 1938, an attempt was made to change the effective date 
of the resignation to July 26, 1936, instead of July 25, 1936. How- 
ever, when a date of resignation is once fixed, no subsequent action, 
whether on the part of the employee or the employer, or both, can 
change that date (26 Comp. Dec. 448). 

Upon the facts stated Mr. Yarley was legally and effectively sepa- 
rated from the service by resignation July 25, 1936, and as he did not 
enter upon duty with the Rural Electrification Administration until 
July 27, 1936, he was not in the Government service on Sunday, July 
26, 1936, and, therefore, was not entitled to compensation for that 
day. 10 Comp. Gen. 11; 17 id. 138; 18 id. 951. 

The fact that Mr. Yarley was authorized to transfer his leave 
credits under the rule stated in decision of November 20, 1937, 17 
Comp. Gen. 414, on the basis that a period of separation from the 
service of nonwork days only does not constitute a “break in service,” 
has no effect to authorize payment of compensation for the nonwork 
day when he was out of the service. 

Accordingly, the action in disallowing credit in the amount of 
$11.11 was correct and is sustained. The amount should be remitted 
without undue delay. 


(B-5212) 


COMPENSATION AND CLASSIFICATION CHANGES—TRANSFERRED 
REORGANIZATION PLAN PERSONNEL—FEDERAL SECURITY AGENCY 


All officers and employees of the Federal Security Agency, including those of 
the Civilian Conservation Corps and the Social Security Board, who were 
in the service on June 30, 1939, in any of the agencies the functions of 
which were consolidated under the Federal Security Agency, must be 
regarded as transferred under the Reorganization Act of 1939, 58 Stat. 561, 
within the purview of section 10 (b) of the said act prohibiting, except 
as may be provided otherwise, for one year, or until July 1, 1940, any 
change in classification or compensation of personnel so transferred, and 
section 211 of Reorganization Plan No. I, regarding the disposition to be 
made of excess personnel. 

various pay statutes applicable to commissioned officers of the Public 
Health Service which was transferred to the Federal Security Agency by 
Reorganization Plan No. I, and the administrative regulations issued 
pursuant thereto which have the force and effect of law, which prescribe 
rates of pay and allowances based on rank, length of service, ete., con- 
tinue to operate because of section 8 (c) of the Reorganization Act of 1939, 
53 Stat. 563, which provides that all laws relating to any agency or func- 
tion transferred to, or consolidated with, any other agency under said act, 
shall, insofar as such laws are not inapplicable, remain in full force and 
effect, and the prohibitory personnel compensation and classification change 
provisions of section 10 (b) of the said act are for application only as 
affected by the provisions of the said section 8 (c). 

Commissioned officers in the regular corps of the Public Health Service whose 
promotions in rank are due during the fiscal year 1940 may be promoted 
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in grade, and paid the pay and allowances of the higher grade, notwith- 

standing the prohibitory personnel compensation and Classification change 

provisions of section 10 (b) of the Reorganization Act of 1939, 53 Stat. 563, 

if the promotions and pay increases are those authorized under the laws 
and regulations of the Public Health Service the provisions of which are 
continued in effect by section 8 (c) of the said act. 

The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 53 
Stat. 568, are not applicable to automatic increases in pay for length of 
service accruing to regular and reserve officers of the Public Health Service 
if said increases are those authorized under the laws and regulations of 
the Public Health Service the provisions of which are continued in effect 
by section 8 (c) of the said act. 

Since neither the applicable statutes nor administrative regulations appear to 
prescribe rules for terminating commissions in a lower grade, and recom- 
missioning in a higher rank, reserve officers of the Public Health Service, 
the fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 568, are for application in said respect to such officers. 

The fiscal year 1940 prehibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, do not operate to deny a Public Health Service officer, assigneu 
to leprosy duty, the 50% increase in pay provided by law for such duty. 

The fiseal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, do not operate to deny a Public Health Service officer in- 
creased allowance—such as rental allowance—where there is a change in 
the officer’s dependency status, or a vacating of government owned or 
leased quarters, during the year. 

A Public Health Service officer placed on “waiting orders” status during the 
period of the fiscal year 1940 prohibitory personnel compensation and clas- 
sification change provisions of section 10 (b) of the Reorganization Act 
of 1939, 53 Stat. 563, and who does not have his grade changed, may 
receive “waiting orders pay” at the rate and under the conditions stated 
in the applicable regulations. 

The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, do not prohibit the reduction in grade and compensation of 
Public Health Service officers for disciplinary reasons. 

As section 10 (b) of the Reorganization Act of 1989, 53 Stat. 563, is a prohibi- 
tion only against a change in classification or compensation during the 
fiscal year 1940 of an employee transferred under Title I of the act, a 
person who has a temporary or excepted status in an agency transferred 
by operation of the act may be probationally appointed to a vacant posi- 
tion, but the appointment must be to a position in the same classification 
grade as the position held June 30, 1939, and at the same compensation 
rate he received on said date, even though the rate is more or less than 
the entrance salary of the grade to which probationally appointed. 

The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, prohibit the filling, at an increase in salary and classification 
grade, of a position becoming vacant during the year by the separation 
of a person who was with one of the agencies transferred under the said 
act, by the promotion of a person who likewise was with the same agency 
at the time of said transfer, but for record purposes the employee may be 
assigned to the position, perform the duties thereof, etc., the change in 
grade and increase in compensation to become effective July 1, 1940. 

The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
58 Stat. 563, require that if an employee is transferred during the year 
from one agency to another, both of which were consolidated in the Federal 
Security Agency, the transfer must be at the grade and salary received on 
the effective date of the consolidation. 

The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1989, 
53 Stat. 563, do not prohibit a transfer from the Federal Works Agency 
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to the Federal Security Agency to fill a vacancy in a higher grade and 
adjustment of the salary to conform to the new duties under the higher 
classification. 

fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, would prohibit the making effective, both as to grade and 
salary, during the fiscal year 1940, of a reallocation of a position in the 
Federal Security Agency occupied at the time of the Agency’s creation. 
fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, do not prohibit the promotion of an employee from one grade 
to a higher grade to fill a newly created position, but the change in grade 
and compensation may not become effective until July 1, 1940. 

fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1989, 
53 Stat. 563, do not prohibit a substitution of the commuted value of allow- 
ances in kind where the allowances in kind which are part of the compen- 
sation are discontinued under proper administrative regulations. 

fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, do not prohibit the reduction in grade and compensation of 
civilian employees for disciplinary purposes. 

fiseal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
58 Stat. 568, would prohibit appointments of employees, involved in the 
transfer to the Federal Security Agency and on certification from the 
Civil Service Commission for positions in said Agency allocated to higher 
grades and paying higher salaries, to such higher grade and higher paying 
positions during the fiscal year 1940. 


As the date of notice of approval of a reallocation of a position by the Civil 


Service Commission, and not the date of approval of the qualifications 
of the incumbent of the position, determines the pay period effective date 
of the change in classification grade and compensation rate of the position, 
the fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of L939, 
53 Stat.-563, would not prohibit the higher grade and compensation change 
in a case where the approval of the reallocation was received prior to July 
1, 1989, notwithstanding the approval of the incumbent's qualifications was 
received thereafter. 


Where in connection with a number of grade changes, both upward and down- 


The 


ward, of field positions and departmental vacancies, the administrative 
office actually issued bona fide appointments effective June 30, 1939, and 
the appointments became effective on that date by actual entrance on duty 
in the new positions on or before June 30, 1939, the approval of the Civil 
Service Commission after July 1, 1939, of the qualifications of the appointees 
may be regarded as relating back to June 30, 1939, and the fiscal year 1940 
prohibitory personnel compensation and classification change provisions of 
section 10 (b) of the Reorganization Act of 1939, 53 Stat. 563, regarded 
as inapplicable to such changes. 

fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
58 Stat. 563, are not applicable to an employee initially appointed in the 
Federal Security Agency on or after July 1, 1939. 


If, in connection with Public Health Service cooperative projects, the employees 


occupy Federal positions the salary rates of which have been fixed pur- 
suant to Federal statute, the fiscal year 1940 prohibitory personnel com- 
pensation and classification change provisions of section 10 (b) of the 
Reorganization Act of 1989, 53 Stat. 563, would be applicable and no 
change in classification grade or compensation rate may be made during 
the fiscal year, but the said provisions would not prohibit an adjustment 
in the proportion of Federal funds and non-Federal funds contributed 
toward payment of the total salaries of the positions. 


If, in connection with Public Health Service cooperative projects, the em- 


ployees occupy State, county, or other non-Federal positions, the salary 
rates of which have not been fixed under Federal statute, the fiscal year 
1940 prohibitory personnel compensation and classification change provi- 
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sions of section 10 (b) of the Reorganization Act of 1939, 53 Stat. 563, 
have no application. 

Changes in amounts of traveling expenses paid as such to employees occupyiig 
positions on Public Health Service cooperative projects and in nowise 
having any bearing upon the rate of compensation paid, are not affected 
by the fiscal year 1940 prohibitory personnel compensation and classifica- 
tion change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563. 


Comptroller General Brown to the Federal Security Administrator, August 
22, 1939: 


I have your letter of July 24, 1939, as follows: 


In pursuance of the Reorganization Act of 1939 (Public, No. 19, 76th Cong.), 
the President, in Plan No. I, established the Federal Security Agency, to be 
composed of the following-named organizations: 


United States Employment Service, transferred from the Department of Labor 

= merged with the Bureau of Unemployment Compensation, Social Security 
oard ; 

Office of Education, transferred from the Department of the Interior; 

Public Health Service, transferred from the Department of the Treasury ; 

National Youth Administration, transferred from the Works Progress Adminis- 
tration; 

Social Security Board; 

Civilian Conservation Corps. 


All the above-named organizations are “consolidated” under the Federal 
Security Agency. 

Reorganization Plan No. II transfers to the Federal Security Agency the 
functions of the Radio Service and the United States Film Service of the 
National Emergency Council as well as certain functions of the Secretary of 
the Treasury with respect to the administration of the appropriations for the 
American Printing House for the Blind. 

The Reorganization Act, supra, contains, in section 10 (b), the following 
language with respect to the adjustment of classification or compensation during 
the present fiscal year: 

“Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 
adjustment of classification or compensation to conform to the duties to which 
such transferred personnel may be assigned.” 

Under the terms of Public Resolution No. 20, 76th Congress, approved June 
7, 1989, these reorganization plans became effective July 1, 1939. 

A question has arisen within this Agency as to the full meaning of this 
language and as to its effect on personnel administration. The principal ques- 
tion is whether the Federal Security Administrator is prohibited from effecting 
personnel changes in all the units of the Federal Security Agency during the 
present fiscal year. In this connection, it will be noted that the word “trans- 
ferred” is not used in Plan No. 1 in connection with the Civilian Conservation 
Corps and the Social Security Board. They, however, are “consolidated under 
one agency to be known as the Federal Security Agency.” 

With respect to commissioned officers (Regular and Reserve) of the Public 
Health Service who were with the Public Health Service on the effective date 
of consolidation : 

(a) Will section 10b permit the promotion in grade of commissioned officers 
in the regular corps whose promotions in rank are due during the fiscal year 
1940? 

(b) If the answer to (a) is affirmative, may the officers affected be paid 
the pay and allowances of the higher grade? 

(c) Will the prohibition apply to automatic increases for length of service 
accruing to officers both Regular and Reserve during the fiscal year 1940? 

(d) In the case of a Reserve officer whom the Public Health Service wishes 
to elevate to a higher grade during the fiscal year 1940—can the commission in 
the lower grade be terminated and the individual recommissioned in a higher 
rank as has been the policy heretofore? 
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(e) Whenever during the fiscal year 1940 an officer is assigned to duty at 
the leprosarium at Carville, Louisiana, or the leprosy investigation station at 
Honolulu, T. H., will he be denied the 50% increase in pay provided by law for 
such duty? 

(f) Will the prohibition apply in cases where an oflicer's dependency status 
changes during the year? For instance, when a single ofiicer marries or has 
a dependent mother claim allowed during the year, will he be denied increased 
allowance pay? 

(g) Lf an officer occupying Government owned or leased quarters at the be- 
ginning of the fiscal year is required for official reasons to vacate quarters, may 
he be paid the rental allowance? 

(hk) An officer placed on waiting orders during the fiscal year 1940 will not 
have his grade changed, but will he be entitled to receive the active duty pay 
of his grade? 

(4) May an officer be reduced in grade and compensation for disciplinary 
reasons? 

In this paragraph are included questions which are believed to be of general 
application to civilian employees who were with the various agencies on the 
effective date of consolidation: 

(a) Can a person who has a temporary or excepted status be probationally 
appointed to a vacant position? 

(b) If the answer to (a) is in the affirmative, must the salary rate received 
while in temporary or excepted status be continued throughout the fiscal 
year even though it is more or less than the entrance salary of the grade to 
which probationally appointed? 

(c) If a position becomes vacant during the fiscal year by the separation of 
a person who was with one of the agencies on the effective date of consolidation, 
can the vacancy be filled by promotion of a person who likewise was with the 
same agency on the effective date of consolidation, but in a lower grade? 

(d) if the answer to (c) is in the affirmative, will the individual promoted 
receive the salary of the grade to which promoted if it is greater than the salary 
received before the advance in grade? 

(e) If an employee is transferred from one agency to another, both agencies 
being consolidated with the Federal Security Agency, must the transfer be at 
the grade and salary received on the effective date of consolidation? 

(f) If an employee is transferred from the Federal Works Agency to the Fed- 
eral Security Agency to fill a vacancy in a higher grade, may his salary be ad- 
justed to conform to his new duties under the higher classification? 

(g) If the Civil Service Commission determines that a position should be 
allocated to a higher grade, can the reallocation be made effective, both as to 
grade and salary, during the fiscal year 1940 if the position was occupied at the 
time of consolidation? 

(h) Can an employee be promoted from one grade to a higher grade to fill 
a newly created position? 

(i) If a person who was with one of the agencies on the effective date of con- 
solidation is separated, can he be reinstated or reemployed in the same agency at 
any time during the fiscal year at a higher rate of compensation or to a posi- 
tion of higher grade? 

(j) May the individual considered in (i) be reinstated in another agency con- 
solidated with the Federal Security Administration to a position of higher grade 
and compensation than received in the agency from which separated? 

(k) If the answer to either (i) or (j) is in the negative, can reinstatement in 
either case be made to a lower grade and at a rate of compensation less than 
received on the effective date of consolidation? 

(1) If an employee was receiving allowances in kind as part of compensa- 
tion on the effective date of consolidation and for official reasons his allowance 
status is changed during the fiscal year and he thereafter does not receive one 
or more of the allowances in kind, shall he be paid the commuted value thereof? 

(m) Can an employee be demoted in grade or reduced in compensation for 
any cause during the fiscal year? 

(n) In the Bureau of Unemployment Compensation of the Social Security 
Isoard a number of employees are on certification from the Civil Service Com- 
mission for positions allocated to higher grades and paying higher salaries. 
May such appointments be made at this time? 

(o) If salaries and classification grades are not to be changed during the pres- 
ent fiscal year, there is » certain class of employees who deserve special con- 
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sideration. I refer to those whose job sheets for reclassifications were submit- 
ted to the Civil Service Commission during the past fiseal year and in whose 
cases such reclassifications were approved by the Commission and notices thereof 
received in the administrative office between June 16 and June 30, but the ap- 
proval by the Civil Service Commission of the qualifications of the individuals for 
the respective positions was not received until after June 30. Such cases in- 
volve two separate submissions to the Civil Service Commission, i. e., one being 
statements of duties for allocation of the positions under the Classification Act, 
and the other, statements of the qualifications of the individuals to determine 
their fitness for the respective positions. Ordinarily, these changes are required 
to be dated back to the beginning of the pay period current during which the 
notices of approval of the reallocations are received in the administrative office, 
but the action necessary to effect the changes is not taken until the receipt of 
the notice of the approval of the individuals’ qualifications. Can these changes 
be made effective June 16, 1939? 

(p) There were a number of grade changes, both upward and downward, 
that were made to be effective June 30, 1939, subject to the approval of the 
Civil Service Commission, but the approvals were not received until after June 
80. This is not a matter of classification, but a matter of the approval of the 
individuals’ qualifications for the positions, and the question of making them 
effective at the beginning of the pay period current is not involved because some 
are field positions and others are departmental vacancies. It is simply a ques- 
tion of whether the approval of the Civil Service Commission, received after 
June 30, may date back to June 30. In this instance there are 93 reallocations 
upward and 36 downward, and the Social Security Board approvals go back as 
far as June 21. Can these changes be allowed to become effective? 

(q) In the event that grade and salary changes cannot be made in the cases 
of employees transferred under title I of the Reorganization Act of 1930, 
supra, what is the status in this respect of employees appointed to the Federal 
Security Agency after June 30, 1939? 

Will section 10b prohibit the adjustment of compensation paid by the Public 
Health Service on cooperative projects financed in part by a State, county, or 
private institution? An example of such cases is in connection with the 
Division of Venereal Diseases of the Public Health Service, where because of a 
change in the cooperative plan the Public Health Service may agree to pay a 
greater share of the compensation of consultants, technicians, clerks, or other 
persons than in the previous year even though no increases in salaries of the 
individuals are involved. 

In the Public Health Service there are a number of persons employed in 
connection with the community sanitation and malaria control projects of the 
W. P. A., whose salaries and/or travel expenses are paid from funds appro- 
priated to the Public Health Service by section 6 of the Emergency Relief 
Appropriation Act of 1939. In the past the administrative expenses and tech- 
nical assistance necessary in the prosecution of these projects has been a cooper- 
ative undertaking of the various State health departments and the Public 
Health Service based on budgets or agreements indicating the share of the 
expense to be borne by the States and by the Public Health Service. In the 
division of the expense, the Public Health Service has undertaken to pay the 
salaries or travel expenses of certain persons, or both salary and travel. The 
revised budgets or agreements for the fiscal year 1940 which have been approved 
by the Surgeon General show in many cases increases in salaries and decreases 
in travel allowances payable from Public Health Service funds. Will it be 
aed to revise these agreements so that no increases in salaries will be 
paid? 


Section 201 of Reorganization Plan No. I, provides in part as 
follows: 


Federal Security Agency.—(a) The United States Employment Service in the 
Department of Labor and its functions and personnel are transferred from the 
Department of Labor; the Office of Education in the Department of the Inte- 
rior and its functions and personnel (including the Commissioner of Education) 
are transferred from the Department of the Interior; the Public Health Service 
in the Department of the Treasury and its functions and personnel (including 
the Surgeon General of the Public Health Service) are transferred from the 
Department of the Treasury; the National Youth Administration within the 
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Works Progress Administration and its functions and personnel (including its 
Administrator) are transferred from the Works Progress Administration; and 
these agencies and their functions, together with the Social Security Board and 
its functions, and the Civilian Conservation Corps and its functions, are hereby 
consolidated under one agency to be known as the Federal Security Agency, 
with a Federal Security Administrator at the head thereof. The Federal 
Security Administrator shall be appointed by the President, by and with the 
advice and consent of the Senate, and shall receive a salary at the rate of 
$12,000 per annum. He shall have general direction and supervision over the 
administration of the several agencies consolidated into the Federal Security 
Agency by this section and shall be responsible for the coordination of their 


functions and activities. 
- . . . a . . 


(d) The several agencies and functions consolidated by this section into the 
Federal Security Agency shall carry with them their personnel. 

While the word, “transferred,” is not used in Plan No. I in con- 
nection with the Civilian Conservation Corps and the Social Security 
Board, it would seem to be clear that subsection (d) has the effect 
of transferring the personnel of said agencies to the Federal Security 
Agency, and that the provisions of 10 (b) of the Reorganization 
Act of April 3, 1939, 53 Stat. 563, quoted in your letter, as well as the 
provisions of section 211 of Reorganization Plan No. I, are applicable 
to the personnel of said agencies. Therefore, all officers and employ- 
ees of the Federal Security Agency who were in the service on June 
30, 1939, in any of the agencies the functions of which were consoli- 
dated under the Federal Security Agency must be regarded as having 
been transferred under the Reorganization Act of 1939 within the 
purview of section 10 (b) of the Reorganization Act, which pro- 
hibits for one year, or until July 1, 1940, any change in classification 
or compensation of personnel so transferred. 

However, in the application of said section 10 (b) there may not 
be overlooked the provisions of section 8 (c) of the same act, 53 Stat. 
563, as follows: 

All laws relating to any agency or function transferred to, or consolidated 
with, any other agency or function under the provisions of this title, shall, 
insofar as such laws are not inapplicable, remain in full force and effect. 

The various pay statutes applicable to commissioned officers of the 
Public Health Service, and the administrative regulations issued 
pursuant thereto which have the force and effect of law (par. 
118 to 124 of the regulations, United States Public Health Serv- 
ice, 1931) prescribe a schedule of rates of pay and allowances for the 
commissioned personnel of the Public Health Service based on rank, 
length of service, etc., and, under the provisions of section 8 (c) of 
the Reorganization Act, such statutes and regulations continue to 
operate with respect to said commissioned personnel affected by the 
Reorganization Act and reorganization plans thereunder. 

In the light of the foregoing, therefore, the first series of questions, 
relating to the commissioned personnel of the Public Health Service, 
are answered as follows: 
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With the understanding that the promotions and pay increases re- 
ferred to in questions (a), (b), and (c) are those authorized under 
the laws and regulations of the Public Health Service the provisions 
of which are continued in effect by subsection 8 (c) of the Reorgani- 
zation Act, supra, (a) and (b) are answered in the affirmative and 
(c) in the negative. 

With reference to question (d) since neither the act of October 
27, 1918, 40 Stat. 1017, nor the administrative regulations appear to 
prescribe rules for making promotions in the case of reserve officers 
of the Public Health Service subsection 8 (c) is not for application, 
and, on the present showing the question is answered in the negative. 

Question (¢) is answered in the negative. (See paragraph 121 of 
the regulations). 

Question (f/) is answered in the negative, and question (g) in the 
affirmative. 

Assuming that the “active duty pay” referred to in question (A) 
means “waiting orders pay” at the rate and under the conditions 
stated in paragraphs 67 and 119 of the regulations, said question is 
answered in the affirmative. 

As to question (7), there appears nothing in the Reorganization 
Pian No. I, or in the Reorganization Act, requiring any changes in 
the practice in effect prior to July 1, 1939, in the matter of dis- 
ciplinary measures applicable to the commissioned personnel of the 
Public Health Service. 

In the light of the applicable statements hereinbefore made the 
second series of questions, relating to the civilian personnel who were 
with the various agencies consolidated under the Federal Security 
Agency, are answered in the order stated as follows: 

(a) Section 10 (b) of the Reorganization Act is a prohibition only 
against a change in classification or compensation during the fiscal 
year 1940 of an employee transferred under the provisions of title I 
of the act. Therefore, a person who has a temporary or excepted 
status in the agency transferred by operation of the act may be 
probationally appointed to a vacant position only if such position 
be in the same classification grade as the position held June 30, 1939, 
and at the same compensation rate he received on said date. This 
answers question (}), also. 

(c) In line with the answer to questions (a) and (}) the position 
could not be filled as proposed with a view to making the change in 
grade and the pay increase of the person involved effective during 
the fiscal year 1940. For record purposes, however, the employee 
referred to may be assigned to the position, perform the duties 
thereof, etc., the change in grade and the increase of compensation, 
if any, to become effective July 1, 1940. This answers question (d), 
also. 
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(e) This question is answered in the affirmative. Compare deci- 
sion B-5103, dated August 4, 1939, to the Secretary of the Interior. 

(f) This question is answered in the affirmative. See decision 
B-5117, dated August 3, 1939, to the Secretary of the Interior. 

(7) This would involve a change in the classification of the posi- 
tion which is prohibited by section 10 (b) of the Reorganization Act, 
and the question must be answered in the negative. 

(A) ‘this question is answered in the affirmative, subject to the 
condition that the change in grade and compensation shall not be- 
come effective until July 1, 1940. 

(7), (j), and (%) As these questions appear to be based upon sup- 
posed conditions which may not arise during the current fiscal year, 
they will not be answered at this time. 

(/) Section 3 of the act of March 5, 1928, 45 Stat. 193, provides as 
follows: 

The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations for the fiscal 
year 1929 and thereafter of the character heretofore used for such purposes are 
hereby made available therefor: Provided, That the reasonable value of such 


allowances shall be determined and considered as part of the compensation in 
fixing the salary rate of such civilians. 


Payment of the commuted value of allowances in kind which are dis- 
continued under proper administrative regulations would not cause 
a change in the classification or compensation of the position. The 
question is answered in the affirmative. 

(m) A demotion in grade or reduction in compensation would not 
appear to be prohibited where such action is required for disciplinary 
purposes, only. 

(n) Assuming that the employees involved were transferred to 
the Federal Security Agency by reason of Reorganization Plan No. I 
and that the proposed appointments are to positions in said Agency, 
the question is answered in the negative. 

(o) The rule of long standing has been that the change in classi- 
fication grade and compensation rate pursuant to the reallocation of 
a position approved by the Civil Service Commission is effective 
from the beginning of the pay period current when the notice of the 
approval of the reallocation by the Civil Service Commission is 
received in the administrative office. 4 Comp. Gen. 280; id. 395; 5 
id, 202; 6 id. 202; id. 355; id. 580; 8 id. 40; 9 id. 128; 10 id. 284; 11 id. 
395: and 18 id. 794. In none of these decisions was there fixed as a 
condition precedent to the taking effect of the new classification grade 
and compensation rate the approval of the Civil Service Commission 
of the qualifications of the incumbent of the position. Such ap- 
proval may be regarded as relating back to the effective date of the 
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change in classification grade and compensation rate if the employee 
then possessed the necessary qualifications, which in this case is un- 
derstood to have been June 16, 1939. This question is answered in 
the affirmative. 

(p) If the administrative office actually issued bona fide appoint- 
ments—as distinguished from changes in records for the express 
purposes of circumventing the application of the provisions of section 
10 (b)—effective June 30, 1939, to the employees involving a change 
in classification and/or compensation and the appointments became 
effective on that date by actual entrance on duty in the new posi- 
tions on or before June 30, 1939, the approval of the Civil Service 
Commission of the qualifications of the appointees may be regarded 
as relating back to June 30, 1939, and section 10 (b) of the Reor- 
ganization Act would not prohibit such changes. 

(qg) Section 10 (b) of the Reorganization Act is not applicable to 
an employee initially appointed in the Federal Security Agency on 
or after July 1, 1939. 

Referring to the penultimate paragraph of your letter, if the em- 
ployees occupy Federal positions the salary rates of which have 
been fixed pursuant to Federal statute, the classification grade and/or 
compensation rate may not be changed, but section 10 (b) of the 
Reorganization Act would not prohibit an adjustment in the pro- 
portion of Federal funds and non-Federal funds contributed toward 
payment of the total salaries of the positions. If the employees 
occupy State, county, or other non-Federal positions, the salary rates 
of which have not been fixed under Federal statute, section 10 (b) 
of the Reorganization Act has no application. This answer is 
equally applicable to the question presented in the concluding para- 
graph of your letter. That is to say, if the classification grades 
and/or compensation rates of Federal positions have been or will 
be changed effective on or after July 1, 1939, by the terms of the 
agreements, it will be necessary to revise the agreements so that 
no increase in salaries will be paid. Changes in the amount of 
traveling expenses paid as such during the fiscal year 1940, and in 
nowise having any bearing upon the rate of compensation paid, are 
not affected by the provisions of section 10 (b) of the Reorganization 
Act. 


(B-5238) 
RETIREMENT—CIVILIAN—ANNUITIES—COMPUTATION 


Annuities under the Civil Service Retirement Act, as amended, are made up 


of two parts, part one of which is the part paid or guaranteed by the 
Government and computed upon the length of service regardless of the 
amount to the credit of the employee in the retirement fund, and part two 
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of which is the part purchased by the employee’s deposits in the retirement 
fund computed without regard to length of service, and the mere failure 
of employees to deposit into the retirement fund the full amount needed 
to cover the period from August 1, 1920—the effective date of the original 
retirement act for salary deduction retirement fund purposes—to a subse- 
quent date when they were brought within the purview of the act, does not 
deprive them of either part one of the annuity computed on all service, in- 
cluding that for which no deposits are made, or so much of part two of the 
annuity as can be purchased by such deposits as are properly to the credit 
of the employee in the retirement fund. 


Comptroller General Brown to the President, United States Civil Service 
Commission, August 22, 1939: 


I have your letter of July 26, 1939, as follows: 


Section 9 of the Civil Service Retirement Act of May 29, 1930 reads as 
follows: 

“Beginning with the effective date of this act, all employees who may be 
brought then or thereafter within the purview of the act by legislative enact- 
ment, or by appointment, or through classification, or by transfer, or reinstate- 
ment, or Executive order, or otherwise, shall be required to deposit with the 
Treasurer of the United States to the credit of the ‘civil-service retirement and 
disability fund’ a sum equal to 2% per centum of the employee’s basic salary, 
pay, or compensation received for services rendered after July 31, 1920. and 
prior to July 1, 1926, and also 3% per centum of the basic salary, pay, or 
compensation for services rendered from and after July 1, 1926, together with 
interest computed at the rate of 4 per centum per annum compounded on 
June 80 of each fiscal year, but such interest shall not be included for any 
period during which the employee was separated from the service. All em- 
ployees who may hereafter be brought within the purview of this act may 
elect to make such deposits in installments during the continuance of their 
service in such amounts and under such conditions as may be determined in 
each instance by the Commissioner of Pensions (now Civil Service Commission). 
The amount so deposited, less $1 for each month, or major fraction thereof, 
of service after the effective date of this act, shall be credited to the employee's 
individual account, as provided in section 12 (a) hereof. Upon making such 
deposit the employee shall be entitled to credit for the period or periods of 
service involved: Provided, That failure to make such deposit shall not deprive 
the employee of credit for any past service rendered prior to August 1, 1920, 
to which he or she would otherwise be entitled.” 

Section 9 of the Act of July 3, 1926, was identical with the above, with the 
exception of the installment payment and tontine provisions. In interpreting 
the provisions of this section the Assistant Secretary of the Interior under 
date of September 8, 1926 (22 P. & R. D. 198) after quoting the corresponding 
Section of the original act of May 22, 1920, which permitted the purchase of 
a portion of such service, held: 

“The section of the original act next above quoted was construed to be merely 
permissive and not compulsory. It provided a condition upon which credit 
could be obtained at the election of the employee for past service. If he 
wanted credit for the service, he was required to deposit an amount equivalent 
to the deductions with interest which would have accrued if he had been 
subject to the operation of the act during the period involved, but if he 
did not seek credit for such past service when he was not subject to the act, 
he need not make the payment, and his failure to do so did not deprive 
him of credit for any service rendered prior to August 1, 1920, when dedue- 
tions under the act first became operative. He was not limited as to time 
of payment in order to obtain credit for such service rendered after August 1, 
1920, but payment had to be made before credit would be allowed. 21 P. and 
R. D. 77, 249. 

“Tt is further held that an employee could claim credit for any portion of 
such past service by paying for such portion and need not pay for the whole 
thereof unless he desired credit for the whole period. 

“The recent act of July 3, 1926, amended the prior law in many particulars, 
including section 10 above quoted. Some of the amendatory bills considered 
provided compulsory payment by all employees to cover any service rendered 
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after July 31, 1926, Prior to enactment the compulsory feature was eliminated, 
so that the new law is the same as the old in this respect. There is, however, 
a material amendment of section 10 of the original act, to wit: The omission 
from section 9 of the new act of the expression ‘or part thereof’ used in 
section 10 of the prior law, having reference to the period of past service. 

“By the omission of that provision it must be assumed that Congress in- 
tended to change the law in that respect so as to permit credit for the past 
service after July 31, 1920, as a unit of time upon proper payment, but not toe 
accord the privilege of payment for only a portion thereof such as might 
suit the convenience of the employee, as had been permitted under the old law. 

“The body of the section as amended positively requires payment of proper 
deductions with interest covering all past service after July 31, 1920, and 
allows credit for the full time upon making such payment, but this absolute 
form of requirement is modified by the proviso which recognizes a_ possible 
failure to make payment covering the time after July 31, 1920, and specifies 
that such failure shall not bar the right to credit for any past service rendered 
prior to August 1, 1920, to which the employee may be otherwise entitled. 
This is the only condition provided for receiving credit for past service or 
any portion thereof. There seems to be no justification under the law, as 
thus amended, for allowing a beneficiary to split the period of service and 
elect to pay for only a portion of it.” 

It is a well-established rule of law that every statute must be construed 
with reference to the object intended to be accomplished. In order to ascer- 
tain this object it is proper to consider the occasion and necessity of its 
enactment, the defects or evils in the former law, and the remedy provided by 
the new one; and the statute should be given that construction which is 
best calculated to advance its object, by suppressing the mischief and securing 
the benefits intended. It must be assumed that Congress recognized the defects 
and evils in the Act of May 22, 1920, and therefore the elimination of the 
words “or part thereof” in the Act of July 3, 1926, must be given the effect 
naturally presumed from such omission. 

The construction placed upon a statute by the officers whose duty it is 
to execute it is entitled to great consideration, especially if such construction 
has been made by the highest officers in the executive department of the 
Government, or has been observed and acted upon for many years, and such 
construction should not be disregarded or overturned unless it is clearly erro- 
neous. Furthermore, where a statute that has been construed by the courts 
is reenacted in the same or substantially the same terms, the legislature is 
presumed to have been familiar with its construction, and to have adopted 
it as a part of the law unless it expressly provides for a different construction. 
So where words or phrases employed in a new statute have been construed 
by.the courts to have been used in a particular sense in a previous statute 
on the same subject or one analogous to it, they are presumed, in the absence 
of a clearly expressed intent to the contrary, to be used in the same sense 
in the new statute as in the previous statute. These rules are also extended 
to statutes and parts of statutes that have been reenacted after having 
received a practical construction by the legislative or executive departments 
of the Government. 

This holding is supported by the Acting Comptroller General's decision of 
September 15, 1936 (16 Comp. Gen. 245) which, while referring particularly to 
redeposits of amounts previously refunded, would appear equally applicable to 
deposits covering service when the employees had no retirement status. This 
decision reads in part as follows: 

“It is to be noted, however, that said rule to the effect that the entire accredited 
service is to be considered as an entirety for the purpose of adjudicating claims 
for refund of retirement deductions, the character of the last separation only to 
be considered in determining whether the tontine is to be withheld or refunded, 
is made applicable only in those cases where there was no withdrawal from the 
retirement fund following the former separation or, if there was such with- 
drawal, where redeposit of the full amount withdrawn was made after reentry 
into the service. In such cases it is clear that the entire service, that is, the 
aggregate of the periods of service, must be considered as an entirety for pur- 
poses of retirement, and there appears nothing in the law to warrant the applica- 
tion of a different rule in adjudicating claims for refund of deductions.” 

The act of June 23, 1938, amended section 9 of the act of May 29, 1930, by 
allowing credit for optional service without deposit, but stipulated that unless 
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the employee elected to eliminate such service entirely from credit, failure to 
make deposit would operate to reduce his annuity by the amount such deposit 
would purchase if made. As this amendment makes no change in the require- 
ment for deposit to cover service rendered after July 31, 1920, but merely affects 
the penalty imposed for failure to make such deposit by denying only the annuity 
purchasable by the deposit instead of refusing any credit for the service, it 
would appear that the Interior Department ruling hereinbefore quoted is not 
altered thereby. If this be true, therefore, unless an employee elects to eliminate 
the optional service entirely from credit, the failure to make the total deposit 
covering same will have the effect of reducing the annuity otherwise allowable by 
the amount such total deposit would have purchased. 

This submission to your office involves the case of an employee who has 
deposited in the retirement fund approximately two-thirds of the amount re- 
quired to cover service from August 1, 1920, to date he secured a retirement 
status, thereby leaving about one-third of such sum unpaid, and has now been 
separated under conditions authorizing the aliowance of annuity under the act 
of May 29, 1930. He requests either the return of the partial payments already 
made with resultant election of reduced annuity under the act of June 23, 1938, 
or the use of such partial deposit in determining his annuity rate. The Com- 
mission has held in such cases that (1) the incomplete deposit may not be 
considered in the adjudication of the annuity claim and (2) none of the require- 
ments of section 12 of the act of May 29, 1930 (absolute separation from service 
prior to becoming eligible for retirement on annuity or transfer to a position not 
within the purview of the act) for title to any refund having been met, the partial 
deposit must be held in the retirement fund for payment upon the employee's 
death to his beneficiary or to his estate. However, in view of the apparent intent 
of Congress by the amendment of Section 9 of the Retirement Act on June 23, 
1938, to give credit for service in certain cases without purchase by the employee, 
it is believed equitable that the employee should receive some benefit therefrom 
either in the form of annuity or refund. 

In this connection two questions are presented for your consideration : 

(1) Can the amount of partial payments made in this and similar cases be used 
in computing the annuity rate? 

(2) If your answer to the above is in the negative, can partial payments be 
refunded to the employees upon application, and if so, may this be done during 
vemployment or at date of retirement? 

Your decision on these points is respectfully requested. 


The act of June 23, 1938, 52 Stat. 943, provides as follows: 


That section 9 of the Civil Service Retirement Act, approved May 29, 1930, is 
amended by striking out that portion of the section following the phrase “as 
provided in section 12 (a) hereof,” and inserting in lieu thereof the following: 
“Provided, That failure to make such deposit shall not deprive the employee of 
credit for any past service rendered prior to August 1, 1920, to which he or she 
would otherwise be entitled: And provided further, That, notwithstanding the 
failure of an employee to make such deposit, credit shall be allowed for the 
service rendered, but the annuity of such employee shall be reduced by the 
amount such deposit would purchase if made, unless the employee shall elect to 
eliminate such service entirely from credit under this Act.” 


Section 4 of the act of May 29, 1930, 46 Stat. 471, provides, in 
part, as follows: 


The annuity of an employee retired under the provisions of the preceding 
sections of this act shall be a life annuity, terminable upon the death of the 
annuitant and shall be composed of (1) a sum equal to $30 for each year of 
service not exceeding thirty: Provided, That such portion of the annuity shall 
not exceed three-fourths of the average annual basic salary, pay, or compen- 
sation received by the employee during any five consecutive years of allowable 
service at the option of the employee; and (2) the amount of annuity pur- 
chasable with the sum to the credit of the employee’s individual account as 
provided in section 12 (a) hereof, together with interest at 4 per centum per 
annum compounded on June 30 of each year, according to the experience of 
the civil-service retirement and disability fund as may from time to time be 
set forth in tables of annuity values by the Board of Actuaries: * * * 
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The above-quoted section was amended by section 2 of the act of 
August 4, 1939, Public No. 263, effective January 1, 1940, 53 Stat. 
1200, but the amendment does not appear to affect in any manner 
the question here presented. 

The retirement annuity consists of two separate and distinct parts, 
which may be referred to for the purpose of this decision as (1) 
the part paid or guaranteed by the Government at the rate of $38 
per year not to exceed 30 years’ of service with certain limitations, 
and (2) the part purchased by the employees’ deposits in the retire- 
ment fund. Part (1) is based on length of service and part (2) is 
based on the amount to the employees’ credit in the retirement fund. 
It is understood from your letter that in computing both parts of 
the annuity under laws in force prior to the act of June 23, 1938, 
supra, credit for past service subsequent to July 31, 1920, for which 
current deductions were not made was conditioned upon the em- 
ployees actually making the deposits covering all of the past service 
and that the administrative rule has been that the entire period of 
such past service was considered as one unit thus allowing no credit 
for any portion of such past service in computing either part of the 
annuity, unless deposits had been made covering the entire period. 

While there may have been justification for the conclusion reached 
in the cited opinion of the then Assistant Secretary of the Interior— 
opinion dated September 8, 1926 (22 P. & R. D. 198)—to the effect 
that an incomplete deposit involving a period during which no 
retirement deductions were made may not be considered in the adju- 
dication of the annuity claim, that conclusion would not now appear 
to be controlling in view of the apparent intent of Congress as shown 
by the act of June 23, 1938, swpra—enacted subsequent to the opinion 
referred to—to give credit for service in certain cases without pur- 
chase by the employee, there being for noting in this connection 
House of Representatives Report No. 2717, accompanying bill 
S. 3548, which later became the cited act of June 23, 1938, the 


pertinent part of which report is as follows: 

* * * The purpose of this bill is to permit such employees to receive 
the basic Government retirement allowance if they desire to do so without 
the requirement that they pay an additional deposit out of their own pockets 
for the additional allowance. Many of them are not financially able to pay 
the deposit, and unless they do so under present law they lose the basic Gov- 
ernment allowance of $30 per year from August 1, 1920, to the time they 
entered the retirement system. 

Under the second proviso to the act of June 23, 1938, the failure 
of an employee, who otherwise meets the requirement of the statute 
as to age, etc., to make deposits for past service for which current 
deductions were not made does not appear to deprive the employee 


of longevity credit for the service in computing part (1) of the an- 











DECISIONS OF THE COMPTROLLER GENERAL 951 


nuity, but, of course, the employee would not be entitled to have part 
(2) of the annuity computed on the basis of any amount he has not 
deposited in the retirement fund. Hence, under the existing law, 
part (1) of the annuity is computed upon the length of service re- 
gardless of the amount to the credit of the employee in the retirement 
fund, and part (2) upon the amount to the credit of the employee in 
the retirement fund regardless of length of service. 

As the law authorizes installment payments for past service during 
which current deductions were not made which are authorized to be 
credited to the employee in the retirement fund as made, and as part 
(2) of the annuity is now authorized to be computed on the actual 
amount to the credit of the employee in the retirement fund regard- 
less of length of service—provided, of course, that the employee has 
the required service to become eligible for an annuity—it is concluded 
that all deposits properly to the credit of an employee in the retire- 
ment fund legally may be considered in computing part (2) of the 
annuity notwithstanding that such deposits may not cover all of the 
involved past service. Accordingly, question (1) is answered in the 
affirmative, making it unnecessary to answer question (2). 


(B-4690) 
SUBSISTENCE—GUARDS—METHOD OF REIMBURSEMENT, RATES, ETC. 


The administrative change in the method of compensating traveling guards 
from one of reimbursement to the marshal or deputy to one of direct pay- 
ment to the guard, and providing for the employment of all such guards, 
whenever practicable, by direct designation by the marshal or, in his ab- 
sence, by the chief deputy, does not change or affect the status of the guards 
so as to make them Federal employees contrary to the rule of 11 Comp. 
Gen. 162, and entitle them to the benefits of the Subsistence Expense Act 
of 1926, but the applicable guard hiring statute does not preclude an ad- 
ministrative regulation fixing different rates of compensation for guard 
hire dependent upon the travel to be performed with a stipulation that 
no other payment or reimbursement on account of subsistence will be 
made to them, or the incorporation by the marshal or his chief deputy in 
the designation or contract of hire of a stipulation that they will be al- 
lowed a per diem in lieu of subsistence at a specified rate to be fixed by the 
Attorney General as a part of the consideration of the contract of hire 
and not under the Subsistence Expense Act of 1926, as amended, whichever 
plan is preferable. 


Comptroller General Brown to the Attorney General, August 23, 1939: 


Consideration has been given your letter of June 27, 1939, as 
follows: 


There is enclosed herewith a copy of Department Circular No. 3228, dated May 
8, 1939, under which the method of compensating traveling guards was changed 
from one of reimbursement to the marshal or deputy to one of direct payment 
to the guard. 

It will also be observed that, effective from the date of the circular, the 
employment of all such guards, whenever practicable, is to be made by «irect 
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designation by the marshal or, in his absence, by the chief deputy. This change 
of system was deemed necessary and advisable in view of evidence of the sub- 
mission of fraudulent receipts covering guard hire. The change was made 
with a view to protecting the interests of the Government. 

For the purpose of obviating the possibility of fraud in connection with the 
submission of vouchers covering the expense of subsistence of such guards, the 
Department is desirous of establishing a fair and reasonable per diem in lieu 
of subsistence for traveling guards. However, we have noted the ruling of 
former Comptroller General J. R. McCarl, Nos. A-44054 and A-38942, dated 
August 20, 1932, in which it is held that traveling guards are employees of the 
marshals rather than employees of the Government. Without considering at 
this time, the question of whether a person so employed and paid from ap- 
propriated funds was, under the practice then in force, an employee of the 
marshal rather than of the Government, it would seem that a change in status 
of such guards, under Department Circular No. 3228, supra, brings them within 
the category of employees of the Government and, as such, might properly be 
allowed a per diem in lieu of subsistence, within the statutory limitations, to 
be fixed by the Attorney General. 

The Department would greatly appreciate your early consideration of the 
question involved. 


The circular referred to provides as follows: 


1. Hereafter, whenever a guard is used by you or one of your deputies in 
transporting prisoners, the compensation of such guard should be vouchered on 
Form 746-08 and paid by your official check. In each such instance the voucher 
should be prepared, certified by the guard, and transmitted to your office for 
payment immediately after the completion of the guard’s services; the check in 
payment of the voucher should be drawn and mailed, or otherwise delivered to 
the payee with the utmost promptness; the voucher should be included without 
fail in the same account as that in which the travel and subsistence expenses of 
the guard appear; and reference should be made on the voucher covering the 
guard’s compensation to the voucher covering his expenses, and vice versa. 

2. Hereafter, in all cases where it is practicable to do so, guards will be 
designated, in advance of their employment, by the marshal or, in his absence, 
by the chief deputy ; and the fact of such advance designation or a statement of 
the circumstances making such advance designation impracticable should be 
certified by the marshal or chief deputy on the back of the voucher for the 
guard’s compensation. 

8. The use of Form 30 as a receipt to cover the guard’s compensation will be 
discontinued; however, either Form 30 or Form 11 should be executed and 
attached to the travel expense voucher of the marshal or deputy to support the 
expense charges incident to the transportation and subsistence of the guard. 


The authority for the hiring of guards in connection with the 
transportation of Federal prisoners is contained in sections 10 and 12 
of the act of May 28, 1896, 29 Stat. 182, 183, as follows: 


Sec. 10. * * * When any of such office deputies is engaged in the service 
or attempted service of any writ, process, subpoena, or other order of the court, 
or when necessarily absent from the place of his regular employment, on official 
business, he shall be allowed his actual traveling expenses only, and his neces- 
sary and actual expenses for lodging and subsistence, not to exceed two dollars 
per day, and the necessary actual expenses in transporting prisoners, including 
necessary guard hire; and he shall make and render accounts thereof as herein- 
after provided. 

* 7 * . o . = 

Sec. 12. That the marshal, when attending court at any place other than his 
official residence, and when engaged in the service or attempted service of any 
process, writ, or subpoena, and when otherwise necessarily absent from his 
official residence on official business, shall be allowed his necessary expenses for 
lodging and subsistence, not exceeding four dollars per day and his actual neces- 
sary traveling expenses. He shall also be allowed the actual necessary expenses 
in transporting prisoners, including necessary guard hire. * * 
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With respect to the status of guards employed by a marshal or a 
deputy to assist him in the performance of his duties, it was held, as 
follows, in decision of October 27, 1931, 11 Comp. Gen. 162, quoting 
from the syllabus: 

The hire and feeding of guards temporarily employed by United States mar- 
shals, or their deputies, in connection with the transportation of prisoners, are 
expenses of the marshal or his deputy. Such traveling guards cannot be con- 
sidered employees of an executive department or establishment within the 
purview of the subsistence expense act of 1926, and may not, therefore, be paid 
a commuted rate or a per diem in lieu of actual expenses of subsistence. 

The above-quoted circular changing the method of compensating 
traveling guards from one of reimbursement to the marshal or deputy 
to one of direct payment to the guard, and providing for the employ- 
ment of all such guards, whenever practicable, by direct designation 
by the marshal or, in his absence, by the chief deputy, does not change 
or affect the status of the guards theretofore obtaining. The statutes 
contemplate that such guards shall be solely in the service of the 
marshal or deputy, employed—not differently in this sense than 
porters or cab drivers—to aid him to the extent he deems them neces- 
sary, in carrying out his assigned duties. The fact that the employ- 
ment of such guards under the cited circular is by direct designation 
does not establish their status as Federal employees. It is the lan- 
guage of the statute which governs, and which here impels the con- 
clusion that no authority was intended to create a new class of 
Federal employees, entitling them by virtue of their status to the 
benefits of the Subsistence Expense Act of 1926, or any other per- 
quisites of such employment. 

However, the statute would not appear to preclude an adminis- 
trative regulation fixing different rates of compensation which might 
be allowed for guard hire—a lower rate for general duty in the 
vicinity and a higher rate for periods of travel away therefrom—it 
being stipulated that no other payment or reimbursement on account 
of subsistence expenses will be made to them. Such plan would pos- 
sibly achieve the result administratively proposed, and would appear 
to be entirely within the authorization of the statute as quoted, in 
part, above. 

Also, if preferable, there would appear to be no legal obstacle to 
having the marshal or his chief deputy incorporate in the designa- 
tion or contract covering the hire of guards a stipulation or definite 
understanding that they will be allowed a per diem in lieu of sub- 
sistence at a specified rate (to be fixed by the Attorney General) as 
a part of the consideration of the contract of hire and not under the 
Subsistence Act of 1926, as amended, since they are not to be 
regarded as Federal employees within the purview of said act. 
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RENTAL OF TYPEWRITER BY EMPLOYEE WHILE IN TRAVEL STATUS— 
LIABILITY FOR LOSS 


While paragraph 75 of the Standardized Government Travel Regulations 
authorizes the rental of typewriters under the circumstances outlined 
therein, and reimbursement of the employee for the charges for such 
rental, the rental of the typewriter under the said authority constitutes a 
contract between the employee and the company furnishing the typewriter, 
and the employee may not be reimbursed for any loss sustained by him 
through the payment to the company of the value of the machine because 
of its having been stolen while in his possession. 


Comptroller General Brown to Forest H. Hill, August 23, 1939: 


Reference is made to your letter of April 7, 1939, requesting review 
of that part of the settlement dated April 14, 1938, which disallowed 
your claim for $37.50 as reimbursement on account of the loss of a 
typewriter alleged to have been rented by you for use in connection 
with official business. The basis for the disallowance was that it 
did not appear from the evidence that the rental of the typewriter 
was administratively authorized or approved. 

You now allege that pursuant to an oral authorization issued in 
accordance with paragraph 75 of the Standardized Government 
Travel Regulations, by Harry R. Houston, former associate direc- 
tor, Federal Housing Administration, Virginia, you rented Under- 
wood portable typewriter No. 4F-658378 for use in connection with 
your official duties as field representative of the Federal Housing 
Administration; that while in your custody and during a field trip 
the typewriter was stolen; and that upon demand of the Typewriter 
Sales & Service Co., owners of the machine, you paid $37.50, repre- 
senting the value of the lost machine. 

Paragraph 75 of the Standardized Government Travel Regula- 
tions provides in part as follows: 

Charges for * * * rental of typewriting machines in connection with the 
preparation of reports or correspondence * * * will be allowed when 
authorized or approved by the administrative official. 

To establish your authority to rent the typewriter in question you 
submitted letter dated February 25, 1939, from Harry R. Houston, 
former associate director, Federal Housing Administration, Virginia, 
as follows: 

This is to certify that I authorized Mr. Forrest H. Hill to rent a portable 
typewriter until such a time one might be provided for him. There was none 
available at the time. It was regarded as necessary that Mr. Hill have a port- 
able typewriter to prosecute the class of field work he was doing at that time 
for the Federal Housing Administration. At the time referred to I was associate 


director of Virginia, under whom Mr. Hill was working and it was approved 
by the then director and also Mr. Moon, the auditor for the Virginia office. 


Assuming administrative authority to rent the said typewriter was 
properly issued, the rental of the typewriter under authority of para- 
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graph 75 of the travel regulations under the circumstances here in- 
volved constituted a contract between you and the Typewriter Sales & 
Service Co. 12 Comp. Gen. 111. Neither under said contract, how- 
ever, nor under the travel regulations, supra, was there imposed upon 
the Government any obligation other than to pay for the rental of the 
typewriter. In other words, there is nothing in the regulations or in 
your alleged authorization permitting you to procure property for 
use of the Government so as to contractually obligate the United 
States for any loss or damage to said property. No officer or employee 
of the United States has authority to impose a contractual obligation 
against public funds except in accordance with law and the authority 
vested in him. See, The Floyd Acceptances, 7 Wall. 666; Jacob Reed’s 
Sons v. United States, 273 U. S. 200. Thus, any loss sustained under 
your rental contract with the Typewriter Sales & Service Co. was 
properly for adjustment between you and that company, and is not 
loss properly chargeable to the Government. 

Accordingly, the settlement disallowing your claim must be, and is, 
sustained, 


(B-5451) 


CONTRACTS—PRICE—ADJUSTMENT—SUBSEQUENTLY IMPOSED STATE 
TAXES 


As the price under a contract normally becomes fixed as of the date of award 
the price may not be adjusted to include subsequently levied taxes in the 
absence of a specific provision therefor, and as the contracts entered into 
by the Government for the furnishing of tobacco products to patients at 
Veterans’ Administration Facilities provided that the contract price should 
include all Federal, State, county, and municipal taxes in effect when the 
offer was made, but the provision for increase or decrease in contract price 
due to changes in tax specified only “Federal taxes,” there is no authority 
for increasing the contract price to include subsequently imposed State 
taxes. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, August 
23, 1939: 


I have your letter of August 7, 1939, as follows: 


There are presented for your consideration and decision certain questions 
which have been raised as to the proper construction to be placed on the pro- 
visions of two contracts which involve the following circumstances and 
provisions: 

On March 13, 1939, the Veterans Administration, Northport, New York, adver- 
tised for bids for furnishing tobacco products, including cigarettes, during the 
period July 1, 1939, to June 30, 1940, to patients at the facility, payment therefor 
to be made from the patients’ personal funds. 

The proposals contained the following provisions: 

“Prices quoted on items listed in this invitation must include all applicable 
Federal, State, county, and municipal taxes. All items listed herein are for 
the use of individual beneficiaries and not for the exclusive use of the U. S. 
Government, and prices are therefore not subject to tax exemptions. 

“Prices bid herein include any Federal tax heretofore imposed by the Con- 
gress which is applicable to the material on this bid, If any sales tax, proe- 
essing tax, adjustment charge, or other taxes or charges are imposed or 
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changed by the Congress after the date set for the opening of this bid, and 
made applicable directly upon the production, manufacture, or sale of the 
supplies covered by this bid and are paid by the contractor on the articles 
or supplies herein contracted for, then the prices named in this bid will be in- 
creased or decreased accordingly, and any amount due the contractor as a 
result of such change will be charged to the Government and entered on 
vouchers (or invoices) as separate items.” 

Under date of March 31, 1939, contract VA108h-1782 was awarded to the 
Metropolitan Tobacco Company and contract VA1OSh-1783 was awarded to 
T. Miller & Son. Both of these awards covered various brands of cigarettes. 
These contracts are now on file in the General Accounting Office. 

On May 17, 1939, the State of New York enacted a cigarette tax law which be- 
came effective July 1, 1939, coincident with the effective date of the above con- 
tracts. The act reads in part as follows: 

“Imposition of tar.—There is hereby imposed and shall be paid a tax on all 
cigarettes possessed in the State by any person for sale on and after July first, 
nineteen hundred thirty-nine, and until and including June thirtieth, nine- 
teen hundred forty, except that no tax shall be imposed on cigarettes sold under 
such circumstances that this State is without power to impose such tax. Such 
tax to be at the rate of one cent for each ten cigarettes or fraction thereof. This 
tax is intended to be imposed upon only one sale of the same package of cig- 
arettes. It shall be presumed that all sales of cigarettes are subject to tax until 
the contrary is established, and the burden of proof that a sale is not taxable 
hereunder shall be upon the vender.” 

Under date of July 18, 1939, the Metropolitan Tobacco Company advised the 
Northport facility as follows: 

“Please note N. Y. State tax stamp charges have been added to recap sheets 
only @ rate of 1¢ for every 10 cigarettes or fraction thereof. 

“For example 1 package of 20 cigarettes require a 2¢ stamp.” 

The specific questions are: 

(1) Whether the provisions quoted above to the effect that the prices quoted 
include all applicable taxes shall be construed to mean all taxes applicable at the 
time the contracts were executed, or all taxes which may become applicable dur- 
ing the periods covered by the contracts. 

(2) If said provisions be construed to include only the taxes applicable at the 
time the contracts were executed, whether the second provision, quoted above, 
for an increase in price to cover any subsequently enacted Federal tax has the 
legal effect of prohibiting the allowance of an increase to cover any State tax 
levied subsequent to the dates of the execution of the contracts, under the rule 
that the expression in a contract of one or more things of a class implies the ex- 
clusion of all not expressed, although all would have been implied had none been 
expressed. (13 C. J., page 537, section 500). 

A copy of the above-cited act of the New York Legislature is attached for your 
information, with the request that it be returned to this Administration with 
your reply. 

It will be appreciated if your decision is expedited as much as possible. 


Tn view of the tax provisions quoted in your letter, and contained in 
the proposals, each bidder is presumed to have included in the price 
bid all applicable Federal, State, county, and municipal taxes which 
were in effect at the time the offer was made. Since the price under a 
contract of this character normally becomes fixed as of the date of the 
award it follows that if any subsequently levied taxes were to be in- 
cluded in the contract price a reservation to that effect had to be spe- 
cifically made. Such a reservation was made, but by its specific terms 
it only covered adjustments in the case of certain future tax changes 
or impositions Federal in nature. No provision whatever was made 
for any adjustment in contract price to cover new or additional State, 
county, or municipal taxes imposed after the contract was made. Thus 
the intention of the parties, as expressed in the clear words of the 
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agreement, was that the contract price should include all Federal, 
State, county, and municipal taxes in effect when the contract was 
made, and that the contract price should be thereafter increased only 
to take care of changes in “Federal taxes made applicable directly 
upon the production, manufacture or sale” of the supplies covered by 
the contract and paid by the contractor thereon. Consequently, there 
is no authority for increasing the stipulated price under the contracts 
cited in your letter to include additional State taxes assessed pursuant 
to the New York cigarette tax law of May 17, 1939. 


( B-5564) 


COMPENSATION AND CLASSIFICATION CHANGES—“CONSOLIDATED” 
REORGANIZATION PLAN PERSONNEL—FEDERAL WORKS AGENCY 


The words “consolidated” and “coordinated” as used in Reorganization Plan 
No. 1 in connection with the Federal Works Agency and the Federal Loan 
Agency, respectively, must be distinguished for the purposes of the fiscal 
year 1940 prohibitory personnel compensation and classification change 
provisions of section 10 (b) of the Reorganization Act of 1939, 53 Stat. 563, 
the term “consolidate” meaning, among other things, to “merge,” “com- 
bine,” and connoting a “transfer” of personnel for said compensation and 
classification change purpose, while the word “coordinate,” meaning to har- 
monize activities, and in nowise denoting a merger or fusing of activities, 
does net connote a “transfer” of personnel for said purpose, as was pre- 
viously decided in 18 Comp. Gen 976. 

Nothwithstanding the word “transferred” is not used as to the personnel of 
the Works Progress Administration and the Federal Emergency Adminis- 
tration of Public Works as was done in the case of the other organizations 
consolidated into the Federal Works Agency by Reorganization Plan No. 1, 
the effect of the plan with regard to the said agency, as indicated by its 
various provisions and the message of the President to the Congress in 
connection with the said plan, and the “consolidation” of the said agencies 
into the Federal Works Agency with its change of their names to Work 
Projects Administration and Public Works Administration, clearly indicates 
a transfer of personnel for purposes of the fiscal year 1940 prohibitory 
personnel compensation and classification change provisions of section 10 
(b) of the Reorganization Act of 1939, 53 Stat. 563. 

Adjustment in the classification of a position in the central office of the Work 
Projects Administration of the Federal Works Agency, during the fiscal 
year 1940, from an Executive order grade to a classification act grade, is 
not prohibited by the fiscal year 1940 prohibitory personnel compensation 
and classification change provisions of section 10 (b) of the Reorganiza- 
tion Act of 1939, 53 Stat. 563, if the change in allocation is to a classifica- 
tion act grade corresponding to the prior Executive order grade and the 
salary is not changed. 

A reduction in appropriations for the Work Projects Administration of the 
Federal Works Agency, and the administratively alleged resulting need 
for position and salary adjustments, do not authorize noncompliance with 
the fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1989, 53 
Stat. 563. 

Vacancies occurring in positions of the Work Projects Administration of the 
Federal Works Agency may be filled, during the fiscal year 1940, by assign- 
ment of employees from one position to another, but the fiscal year 1940 
prohibitory personnel compensation and classification change provisions of 
section 10 (b) of the Reorganization Act of 1989, 53 Stat. 563, require 
that any change in classification or compensation be not effective until 
July 1, 1940. 
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Adjustments in fhe classification of field positions of the Work Projects Admin- 
istration of the Federal Works Agency may be made during the fiscal year 
1940, but the fiscal year 1940 prohibitory personnel compensation and 
classification change provisions of section 10 (b) of the Reorganization 
Act of 1989, 53 Stat. 563, require that there be no change in salary or classi- 
fication because of the said adjustment during the said fiscal year. 
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Comptroller General Brown to the Federal Works Administrator, August 23, 
1939: 


I have your letter of August 14, 1939, as follows: 


The amount made available for administrative expenses of the Work Projects 
Administration for the current fiscal year is greatly decreased from that ex- 
pended for the same purpose during the past year. This decrease has made 
it necessary to effect drastic reductions in administrative costs. It is desired 
in many cases, where functions are being consolidated or abolished, to effect 
reductions in the salaries of administrative employees. In some eases it is 
also desired, where vacancies exist, to promote present employees to these 
vacancies and to pay them the established salary for the position. 

The Work Projects Administration is also in the process of developing a 
classification plan for all administrative positions which, if applied, will result 
in a more rational relationship between the salaries of its various employees 
based on their relative responsibilities and duties. 

The question has risen as to whether section 10 (b) of the Reorganization 
Act of 1939 (53 Stat. 561) prevents the Work Projects Administration from 
changing salaries of its administrative employees. 

Section 10 (b) of the Reorganization Act of 1939 (53 Stat. 561) provides: 

“Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 
adjustment of classification or compensation to conform to the duties to which 
such transferred personnel may be assigned.” 

Section 4 of the act provides that the President of the United States shall 
prepare a reorganization plan for the making of such transfers, consolidations, 
and abolitions as to which he has made findings, which plan shall include a 
provision for the transfer “or other disposition” of the personnel affected by 
such transfer, consolidation, or abolition. 

Section 7 of the act provides that any transfer, consolidation, abolition, desig- 
nation, disposition, or winding up of affairs, referred to in section 4(d) shall 
be deemed a reorganization. 

By reference to these two, as well as other sections of the Reorganization 
Act, it must be assumed that Congress definitely had in mind a distinction 
’ between “transfer” and “consolidation,” as well as “disposition,” and “designa- 
tion.” It is submitted that a distinction has been recognized in your decision 
of June 24, 1939 (B-4464), to the Administrator of the Federal Housing Ad- 
ministration, wherein you stated that that Administration and other agencies 
involved in section 402 of the President’s Reorganization Plan No. 1 “Are 
merely grouped and placed under the supervision of the Federal Loan Adminis- 
trator” and that, accordingly “section 10 (b) of the Reorganization Act, supra, 
which relates specifically to ‘Any transfer of personnel’ has no application to 
the personnel of the Federal Housing Administration, and, therefore, that said 
section will not preclude changes in salary rates of employees of the Federal 
Housing Administration during the fiscal year 1940.” 

Section 301. Reorganization Plan No. 1, provides for the transfer of the 
functions and personnel of the Bureau of Public Roads of the Department of 
Agriculture: Public Buildings Branch of the Procurement Division of the 
Treasury Department; the United States Housing Authority in the Department 
of Interior; and certain functions and personnel of the National Park Service, 
to a new agency—-The Federal Works Agency. The Public Works Adminis- 
tration and the Work Projects Administration (except the National Youth 
Administration) and their functions were ordered consoldated into the new 
agency. It is to be noted that no specific reference to the transfer of personnel 
of the Public Works Administration and the Work Projects Administration is 
made in Reorganization Plan No. 1. The “disposition” of the personnel of the 
Public Works Administration and of the Work Projects Administration is con- 
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tained in section 301 (d) of the plan which provides: “The several agencies 
and functions consolidated by this section in the Federal Works Agency shall 
carry with them their personnel.” 

It seems clear that a “transfer” involves the taking of functions or personnel 
from the jurisdiction of some agency and placing them in another agency. 
Employees of the Work Projects Administration and the Public Works. Admin- 
istration cannot therefore have been transferred since they are still employed 
in the same organizations as formerly. A sharp distinction can be drawn 
between this situation and the case of employees of certain other agencies in 
the Federal Works Agency who were formerly under the jurisdiction of, and 
were transferred from, executive departments of the Government. 

As the plan does not effect a transfer of personnel of the Work Projects 
Administration to the Federal Works Agency, a transfer for which provision 
has been made for personnel in other agencies involved in reorganization, it 
is the view of this Agency that section 10 (b), supra, having application only to 
transfers of personnel under the Reorganization Act of 1939, has no applica- 
tion to the Public Works Administration and the Work Projects Administration. 
In an act providing for the reorganization of the operations of the Govern- 
ment to increase efficiency, and to reduce expenditures, it is reasonable to 
assume that Congress did not intend to prevent the transfer or salary changes 
of personnel within an administration in the interests of efficiency, unless the 
plan of reorganization should specifically so provide. 

This view is reinforced by the report of the Senate Select Committee on 
Government Organization in submitting the Reorganization Bill to the Senate 
which stated in connection with Section 10 (b) as follows: 

“This provision was included in the Senate bill last year and provides 
against any changes in compensation and classification of personnel until there 
has been sufficient time to allocate to the proper grades the duties performed 
by the transferred personnel.” (Senate Report No. 169, 76th Cong., p. 3.) 

From this paragraph it seems clear that the section was inserted in the bill 
to take care of a situation where personnel from different agencies was 
physically consolidated and the duties changed in connection with a consolida- 
tion of functions with those of other agencies. The internal structures of both 
the Work Projects Administration and the Public Works Administration have 
not been affected as a result of the Reorganization Act. 

Your decision is therefore respectfully requested as to whether section 10 (b) 
of the Reorganization Act of 1939 applies to the Public Works Administration 
and to the Work Projects Administration. If you should not agree with the 
‘contention set forth above and your answer is in the affirmative, the following 
matters are submitted for decision. 

(1) Prior to December 29, 1938, all administrative employees of the Works 
Progress Administration had been paid in accordance with the classification 
established in Executive Order No, 6746, dated June 21, 1934. 

On December 29, 1938, the Works Progress Administrator in a letter to the 
Civil Service Commission elected to classify the employees of the Central office 
in Washington under the Classification Act of 1923, as amended. This election 
‘was made pursuant to Executive Order No. 7092, dated July 3, 1935. This 
order provides that heads of agencies operated from emergency funds, the 
compensation of the employees of which may be fixed without regard to the 
Classification Act of 1923, as amended, may elect to classify the positions and 
fix the rates of compensation therefor either in accordance with Executive 
‘Order No. 6746 or in accordance with the Classification Act of 1923, as amended. 
Pursuant to this election a reclassification of personnel in the Central office 
of the Work Projects Administration was in process prior to July 1, 1939. 
This survey is being completed and necessary adjustments of classification of 
positions to conform to duties performed by employees prior to July 1, 1939, 
have not been completely effected. 

May the Work Projects Administration make the necessary adjustments in 
classification and compensation provided that no change in classification, or 
salary, be effected to conform to duties assigned to employees after July 1, 1939? 

(2) As a result of a marked decrease in appropriations available for admin- 
istrative expenses, the Work Projects Administration is compelled to shift 
personnel in order to assure that the duties imposed upon it by law will be 
most effectively carried out. Such shifts of personnel and attendant changes 
in duties of employees will have no relation to the consolidation of the Work 
Projects Administration into the Federal Works Agency. 
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(a) In the efent that during such a shift of personnel, an employee is 
required to perform additional duties, may a reclassification of the position 
be effected? 

(b) In the event that during such a shift of personnel, an employee is 
required to perform duties of a less important nature, may a reclassification 
of the position be effected? 

(3) (a) In the event that vacancies occur in positions of the Work Projects 
Administration, and such vacancies are filled by promotions of employees within 
the Administration, will the employee be entitled to the salary commensurate 
with the position to which he is transferred? Transfers of such nature will be 
within the Work Projects Administration, resulting from the necessary intra- 
agency operation of functions imposed upon it by law, and not as a result of the 
consolidation of the Administration into the Federal Works Agency. For 
example, in the event a State Director of Finance resigns, and an assistant 
Director of Finance or other employee is chosen to fill the vacancy, may the 
person so appointed receive the salary previously established as commensurate 
with the position? 

(b) In the event that vacancies ocenr which are filled by persons employed 
within the Work Projects Administration holding positions of a higher classifica- 
tion, may a reduction in the compensation of such persons be effected? 

(4) The Work Projects Administration desires to undertake a reclassification 
of its administrative personnel employed in the field. This survey is deemed 
necessary at the present time in order to adjust the classification of employees 
to duties performed by such employees. 

(a) May the Administration make the necessary adjustments in classification 
and compensation provided that no change in classification, or salary, will be 
effected to conform to duties assigned to employees after July 1, 1939? 

(b) In the event that the survey indicates that an employee is performing 
duties essentially different from those to which he was assigned prior to July 1, 
1939, such different duties not resulting from the consolidation of the Work 
Projects Administration into the Federal Works Agency, may the Administration 
make the necessary adjustments in classification and compensation to conform 
to duties assigned to him at the time the proposed survey is made? 


Sections 301 to 306, inclusive, part 3, of the Reorganization Plan 
No. I, provide as follows: 


Federal Works Agency.—(a) The Bureau of Public Roads in the Department 
of Agriculture and its functions and personnel (including the Chief thereof) 
are transferred from the Department of Agriculture; the Public Buildings 
Branch of the Procurement Division in the Treasury Department and its func- 
tions and personnel are transferred from the Treasury Department; the Branch 
of Buildings Management of the National Park Service in the Department of the 
Interior and its functions and personnel (except those relating to monuments 
and memorials), and the functions of the National Park Service in the District 
of Columbia in connection with the general assignment of space, the selection of 
sites for public buildings, and the determination of the priority in which the 
construction or enlargement of public buildings shall be undertaken, and the 
personnel engaged exclusively in the administration of such functions, and the 
United States Housing Authority in the Department of the Interior and its 
functions and personnel (including the Administrator) are transferred from the 
Department of the Interior; and all of these agencies and functions, together 
with the Federal Emergency Administration of Public Works and its functions, 
and all of the Works Progress Administration and its functions (except the 
National Youth Administration and its functions) are hereby consolidated into 
one agency to be known as the Federal Works Agency, with a Federal Works 
Administrator at the head thereof. The Federal Works Administrator shall be 
appointed by the President, by and with the advice and consent of the Senate, 
and shall receive a salary at the rate of $12,000 per annum. He shall have 
general direction and supervision over the administration of the several agencies 
consolidated into the Federal Works Agency by this section and shall be respon- 
sible for the coordination of their functions. 

(b) The Federal Works Administrator shall appoint an Assistant Federal 
Works Administrator, who shall receive a salary at the rate of $9,000 per 
annum, and he may also appoint such other personnel and make such expendi- 
tures as may be necessary. 
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(c) The Assistant Administrator shall act as Administrator during the absence 
or disability of the Administrator, or in the event of a vacancy in that office, and 
shall perform such other duties as the Administrator shall direct. 

(d) The several agencies and functions consolidated by this section in the 
Federal Works Agency shall carry with them their personnel. 

Sec. 302. Public Roads Administration—(a) The Bureau of Public Roads 
and its functions shall be administered as the Public Roads Administration 
at the head of which shall be the Chief of the Bureau of Public Roads whose 
title shall be changed to Commissioner of Public Roads. Hereafter the Com- 
missioner of Public Roads shall be appointed by the Federal Works 
Administrator. 

(b) All functions of the Secretary of Agriculture relating to the adminis- 
tration of the Bureau of Public Roads are hereby transferred to, and shall be 
exercised by, the Federal Works Administrator. 

Sec. 303. Public Buildings Administration.—(a) The Public Buildings Branch 
of the Procurement Division and its functions, the Branch of Buildings Man- 
agement of the National Park Service and its functions (except those relating 
to monuments and memorials), and the functions of the National Park Service 
in the District of Columbia in connection with the general assignment of space, 
the selection of sites for public buildings, and the determination of the priority 
in which the construction or enlargement of public buildings shall be under- 
taken, ave hereby consolidated and shall be administered as the Public Buildings 
Administration, with a Commissioner of Public Buildings at the head thereof. 
The Commissioner of Public Buildings shall be appointed by the Federal Works 
Administrator and shall receive a salary at the rate of $9,000 per annuni. 
The Commissioner of Public Buildings shall act under the direction and super- 
vision of the Federal Works Administrator. - 

(b) All functions of the Secretary of the Treasury and the Director of 
Procurement relating to the Administration of the Public Buildings Branch of 
the Procurement Division and to the selection of location and sites for public 
buildings, and all functions of the Secretary of the Interior and the Director 
of the National Park Service relating to the administration of the functions of 
the Branch of Buildings Management and the functions of the National Park 
Service in the District of Columbia in connection with the general assignment 
of space, the selection of sites for public buildings, and the determination of 
the priority in which the construction or enlargement of public buildings shall 
be undertaken, are hereby transferred to, and shall be exercised by, the Federal 
Works Administrator. 

Sro, 304. United States Housing Authority—(a) The United States Housing 
Authority and its functions shall be administered by the United States Housing 
Administrator under the direction and supervision of the Federal Works 
Administrator. 

(b) All functions of the Secretary of the Interior relating to the adminis- 
tration of the United States Housing Authority are hereby transferred to, and 
shall be exercised by, the Federal Works Administrator. 

Sec. 305. Public Works Administration —The Federal Emergency Adminis- 
tration of Public Works and its functions shall be administered as the Public 
Works Administration with a Commissioner of Public Works at the head 
thereof. The Commissioner of Public Works shall be appointed by the Federal 
Works Administrator and shall receive a salary at the rate of $10.00 per 
annum. The Commissioner of Public Works shall act under the direction and’ 
supervision of the Federal Works Administrator. 

Sec. 306. Work Projects Administration.—The Works Progress Administration 
and its functions (except the National Youth Administration and its functions) 
shall be administered as the Work Projects Administration, with a Commis- 
sioner of Work Projects at the head thereof. The Commissioner shall be 
appointed by the Federal Works Administrator and shall receive a salary at 
the rate of $10,000 per annum. The Commissioner shall act under the direction 
and supervision of the Federal Works Administrator. 


While in section 301, supra, the word “transferred” is used with 
reference to all of the agencies involved except the two which there- 
tofore had existed as independent agencies, the reasonable signifi- 
cance to be attached to this is that the personnel and functions of a 
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subordinate unit of a department had to be “transferred from” or 
out of such department, whereas the personnel and functions of an 
agency which was independent prior to July 1, 1939, was not re- 
quired to be transferred from or out of a department or establish- 
ment. After providing with respect to the various subordinate 
units that they should be “transferred from” their respective depart- 
ments, it was provided that all of said agencies and the two former 
independent agencies and their functions “are hereby consolidated 
into one agency to be known as the Federal Works Agency.” Then, 
with respect to the personnel of all such agencies, section 301 (d) 
provides: 


The several agencies and functions consolidated by this section in the Federal 
Works Agency shall carry with them their personnel. 

In this connection it may be noted that the Federal Emergency 
Administration of Public Works authorized to be created as an inde- 
pendent agency by section 201 of the National Industrial Recovery 
Act of June 16, 1933, 48 Stat. 200, and the Works Progress Adminis- 
tration, established as an independent agency by Executive Order 
No. 7034 of May 6, 1935, are no longer in existence and, in lieu 
thereof, sections 305 and 306 of the Reorganization Plan, supra, pro- 
vide that such agencies and their functions “shall be administered” 
as the Public Works Administration and the Works Projects Admin- 
istration, respectively, with a Commissioner at the head of each who 
is to act under the direction and supervision of the head of the new 
agency—the Federal Works Administrator. Consequently, the two 
new subordinate units placed under the Federal Works Agency are 
no longer the same independent agencies which existed prior to the 
reorganization. They are but parts of a new and different agency 
and the relationship between each of them and that agency or its 
head is substantially the same as the relationship between each of the 
three other parts and that agency or its head. Each is to be adminis- 
tered under its designated title and with a Commissioner or an 
Administrator at the head thereof who, in each case, is to act under 
the direction and supervision of the Federal Works Administrator. 

The President issued Reorganization Plan No. I, under the Reor- 
ganization Act of April 3, 1939, and it must be presumed that the 
terms of the Plan were formulated in the light of the various pro- 
visions of the Reorganization Act. That the President intended to 
transfer the Federal Emergency Administration of Public Works 
and the Works Progress Administration to the Federal Works 
Agency is evident from the following appearing in his message to 
the Congress transmitting this Plan: 


The transfer of both the Public Works Administration and the Works 
Progress Administration to the new Federal Works Agency would provide for 
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both principal types of public works that have been carried on by the Federal 
Government directly or in cooperation with the State and local governments. 
I find that it will be possible to reduce administrative costs as well as to 
improve efficiency and to eliminate overlapping by bringing these different 
programs of public works under a common head. But, because of the differences 
that justified their separate operation in the past and differences that will con- 
tinue in the future to distinguish certain phases of major public works from 
work relief, I find it necessary to maintain them at least for the present as 
separate subordinate units of the Federal Works Agency. 


There is no indication from the above statement that the President 
intended that any distinction should be made between the “disposi- 
tion” of the personnel of the Federal Emergency Administration of 
Public Works and of the Works Progress Administration and the 
“disposition” of the personnel of the various agencies which were 
transferred out of the Agriculture, Interior, and Treasury Depart- 
ments and consolidated with those agencies to make up the new Fed- 
eral Works Agency. The law specifically provides that the several 
agencies consolidated “shall carry with them their personnel” and 
such carrying of the personnel must be regarded as a transfer of per- 
sonnel regardless of whether the personnel theretofore had been in 
an independent agency or in an agency within a department. 

Much emphasis is placed in the submission upon the fact that in 
some parts of the Reorganization Act the word “transfer” is used 
while in other parts the word “consolidation” is used and you urge 
that by reason of the use of such specific terms in different parts 
of the act it must be assumed the Congress definitely had in mind a 
distinction between “transfer” and “consolidation” and that such dis- 
tinction was recognized in the decision of the office dated June 24, 
1939, B-4464, 18 Comp. Gen. 976, with reference to the Federal Hous- 
ing Administration. The cited decision held as follows, quoting 
from the syllabus: 

The purpose of section 402 of the President’s Reorganization Plan No. I, 
made effective July 1, 1939, by act of Congress, being to effect a coordination 
rather than a transfer or consolidation of the functions and activities of the 
establishment, including the Federal Housing Administration, in the “Lending 
Agencies” placed under the supervision of the Federal Loan Administrator, 
the provisions of section 10 (b) of the Reorganization Act of April 3, 1939, 
53 Stat. 563, which relate specifically to “Any transfer of personnel” have no 
application to the personnel of the Federal Housing Administration, and said 
section will not preclude changes in salary rates of such personnel during the 
fiscal year 1940. 

The Federal Housing Administration is covered by part 4 of the 
President’s Reorganization Plan No. I. Under section 402 of that 
plan there is created a new agency known as the Federal Loan 
Agency headed by a new official known as the Federal Loan Adminis- 
trator. There is particularly for noting in that connection the fact 
that the only place the Federal Housing Administration is mentioned 
in the Plan is in section 402 (c) thereof, in which are defined the 
powers and duties of the Federal Loan Administrator as follows: 
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Powers and-duties of Administrator—The Administrator shall supervise the 
administration, and shall be responsible for the coordination of the functions 
and activities, of the following agencies: * * * Federal Housing Adminis- 
tration, © * © 

It will be observed that nowhere in section 402 do the terms 
“transfer” or “consolidate” appear and no indication can be found 
in the language used in part 4 of the plan to indicate an intent to 
transfer to the newly created Federal Loan Agency the personnel of 
the Federal Housing Administration, or of any of the other agencies 
specifically named in section 402 (c). The clear inference that it 
was not so intended to transfer said lending agencies to the newly 
created Federal Loan Agency is to be drawn from the fact that 
throughout plan I, and in numerous instances dealing with other 
agencies, the plan has expressly “transferred” or “consolidated” the 
functions and personnel—noticeably in sections 1, 2, 3, 4, 201, 211, 301, 
310, and 401. Such inference is strengthened, also by the fact that 
the President in his message to the Congress regarding part 4 of Re- 
organization Plan No. I used neither the word, “transfer,” nor the 
word, “consolidate,” in respect of the named lending agencies—the 
President having referred to such agencies as “to be grouped in the 
Federal Loan Agency.” 

However, with reference to the Works Progress Administration and 
the Federal Emergency Administration of Public Works there does 
not appear such clear indication or inference that the personnel of 
said Administrations was not transferred to the newly created agency, 
namely, the Federal Works Agency. While the word, “transferred,” 
is not used in Plan No. I in connection with the two named Adminis- 
trations it would seem clear that subsection (d) hereinbefore quoted 
has the effect of transferring the personnel of said Administrations to 
the Federal Works Agency and that the provisions of section 10 (b) 
of the Reorganization Act, 53 Stat. 563, quoted in your letter, as well 
as the provisions of section 310 of Reorganization Plan No. I, are ap- 
plicable to the personnel of said Administrations. This latter infer- 
ence is strengthened when viewed in the light of the fact that while 
the personnel of the agencies referred to in the first 17 lines of sec- 
tion 301 (a) of part 3 of Reorganization Plan No. I, was transferred 
from the involved executive departments, such personnel was not, as 
stated in paragraph 8 of your letter, transferred, in express terms, 
to the new agency, the Federal Works Agency, the transfer of such 
personnel to said agency being accomplished by section 301 (d). Not- 
withstanding that such affected agencies were not in specific terms 
transferred to the newly created agency, no contention has been ad- 
vanced—and it appears that none could seriously be advanced—that 
the personnel thereof are not embraced by the provisions of section 
10 (b) of the Reorganization Act. Yet, said agencies and functions 
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transferred from the named executive departments “together with 
the Federal Emergency Administration of Public Works and its 
functions, and all of the Works Progress Administration and its 
functions (except the National Youth Administration and its func- 
tions) are,” under the provisions of section 301 (a), “hereby consoli- 
dated into one agency to be known as the Federal Works Agency, 
with a Federal Works Administrator at the head thereof.” The word 
“consolidate” means, among other things, “merge,” “combine,” and 
such terms connote the presence of the things to be merged or com- 
bined and the presence in the instant matter is manifested through 
the necessary implication of transfer of the involved personnel. On 
the other hand, the word, “coordination,” used in connection with the 
lending agencies means the act of harmonizing the activities of said 
agencies and is in nowise connotative of merging or fusing of activi- 
ties requiring presence by any implication of transfer or otherwise. 

As previously stated, in the President’s message regarding the lend- 
ing agencies covered by part 4 of Reorganization Plan No. I, neither 
the word “transfer” nor “consolidate” was used, and the requirement 
in respect of the named lending agencies was that they were to be 
“grouped” in the Federal Loan Agency. There is for noting, how- 
ever, in contrast, the fact that in the President’s message regarding 
the Federal Works Agency covered by part 3 of Reorganization Plan 
No. I, the President stated, “The transfer of both the Public Works 
Administration and the Works Progress Administration to the new 
Federal Works Agency,” etc., and throughout this part of the mes- 
sage there is manifested the intent to consolidate the involved activi- 
ties and to transfer same and their personnel to the newly created 
Agency. 

Furthermore, it would seem most inconsistent to hold that the per- 
sonnel of the agencies which were transferred from or out of the 
named executive departments by section 301 (a) of Reorganization 
Plan No. I is subject to the provisions of section 10 (b) of the Reorgan- 
ization Act and, at the same time, to hold that the personnel of the 
former Works Progress Administration and the Federal Emergency 
Administration of Public Works is not subject thereto when by the 
very provisions of section 301 (a) of Reorganization Plan No. I all 
these agencies and their functions are consolidated into one agency, 
to wit, the Federal Works Agency. Obviously, no such incongruity 
among employees of the same agency is contemplated or required by 
the Reorganization Act or the Reorganization Plan No. I. 

Since the former Works Progress Administration and Federal 
Emergency Administration of Public Works and their functions, 
together with the agencies (and their functions) transferred from 
the involved executive departments are, by virtue of section 301 (a) 
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of Reorganization Plan No. I, “consolidated into one Agency to be 
known as the Federal Works Agency,” and since, also, section 301 (d) 
of the cited Plan provides that the several agencies and functions 
consolidated by this section “shall carry with them their personnel” — 
language decidedly different from that relating to the lending 
agencies—the conclusion appears inescapable that the “consolidation” 
provided for by section 301 of Reorganization Plan No. I requires 
the necessary implication of the transfer of the personnel involved 
in the consolidation of the named agencies and their functions to 
the newly created agency, the Federal Works Agency. Accordingly, 
all officers and employees who were in the service on June 30, 1939, 
in any of the agencies the functions of which were consolidated 
under the Federal Works Agency must be regarded as having been 
transferred under the Reorganization Act of 1939 within the purview 
of section 10 (b) of said act, 53 Stat. 563, which prohibits for 1 year, 
or until July 1, 1940, any change in classification or compensation 
of personnel so transferred. 

In the light of the foregoing, your specific questions are answered 
in the order stated in your letter as follows: 

(1) Executive Order No. 6746, dated June 21, 1934, requires the 
classification of emergency positions by administrative action on 
substantially the same basis as prescribed by the Classification Act, 
as ainended, and as required by the administrative offices with respect 
to the field service, and the schedule in the executive order prescribes 
maximum salary rates corresponding mostly with the minimum 
salary rates of corresponding Classification Act grades which appear 
opposite the salary rates in the Executive order schedule. This 
principle has been recognized in authorizing adjustments in salary 
rates of employees transferred or reappointed from emergency posi- 
tions classified under the Executive order to regular positions classi- 
fied under the Classification Act of 1923, as amended. 15 Comp. 
Gen. 102; id. 797. Section 10 (b) of the Reorganization Act is a 
prohibition only against a change in classification or compensation 
during the fiscal year 1940 of an employee transferred under the 
provisions of Title I of the act. Therefore, if the adjustment in 
the classification of a position from the Executive order grade to a 
Classification Act grade results in the allocation of the position in 
the Classification Act grade corresponding to the Executive order 
grade in which the position had previously been allocated and the 
salary is not changed, this question may be answered in the 
affirmative. 

(2) The fact that there has been a reduction in appropriations 
provided for the Work Projects Administration has no bearing upon 
the proper application of section 10 (b) of the Reorganization Act. 





DECISIONS OF THE COMPTROLLER GENERAL 267 


The classification or compensation of an employee transferred under 
the provisions of Title I of the act may not be changed during the 
fiscal year 1940. Both questions (a) and (b) are answered in the 
negative. 

(3) Changes in assignment of employees from one position to 
another may be made during the fiscal year 1940, but any change 
in classification or compensation will not become effective until July 1, 
1940. Accordingly, for the fiscal year 1940 both questions (a) and 
(b) are answered in the negative. 

(4) Question (a) is answered in the affirmative. See answer to 
question 1, above. Question (b) is answered in the negative. See 
answer to question (3), above. 


(B-4763) 


CONTRACTS—LABOR, ETC., STIPULATIONS—OVERLAPPING OF EIGHT- 
HOUR LAW AND WALSH-HEALEY ACT APPLICATION—NONINCLU- 
SION OF EIGHT-HOUR LAW PROVISIONS 


While the field of application of the labor, etc., provisions of the Walsh-Healey 
Act of June 30, 1936, 49 Stat. 2086, and the EKight-Hour Law of June 19, 
1912, 37 Stat. 187, is substantially different—the former relating to con- 
tracts involving the manufacturing or furnishing of supplies, articles, ete., 
while the latter relates to contracts for the performance of services; the 
construction, repair, etc., of public buildings; etc—where the field of appli- 
cation overlaps, and the provisions of the Walsh-Healey Act are clearly 
applicable to complete performance of the contract, the provisions of the 
earlier Eight-Hour Law should not be included in the contract. 


Comptroller General Brown to the Secretary of Labor, August 24, 1939: 


There has been received from the Administrator, Division of Pub- 
lic Contracts of your Department, a letter of June 28, 1939, as follows: 


A question has been presented to this office regarding the apparent conflict 
between the provisions of the Kight-Hour Law of June 19, 1912 (37 Stat. 137) 
and the Public Contracts Act (49 Stat. 2036). In accordance with the terms of 
the Eight-Hour Law, the War Department has included the stipulation of that 
law as well as the representations and stipulations required to be included under 
the terms of the Public Contracts Act in invitations for bids calling for bids for 
the manufacture and furnishing of certain equipment required by that Depart- 
ment in the national defense program. Several prospective contractors have 
refused to submit bids if the contracts must be subject to the provisions of the 
Eight-Hour Law. 

Although most contracts for materials, supplies, articles, or equipment that 
are subject to the Public Contracts Act are exempt from the EFight-Hour Law 
under the opinions of the Attorney General interpreting the scope and applica- 
tion of this act, there are, however, certain points of conflict between the two 
statutes, 

The Eight-Hour Law requires a strict observance of an eight-hour day, 
whereas the Public Contracts Act provides not only for the eight-hour day but 
also provides that “the Secretary of Labor may provide reasonable limitations 
and may make rules and regulations allowing reasonable variations, tolerances, 
and exemptions to and from any or all provisions of this act respecting minimum 
rates of pay and maximum hours of labor or the extent of the application of 
this act to contractors, as hereinbefore described. Whenever the Secretary of 
Labor shall permit an increase in the maximum hours of labor stipulated in the 
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contract, he shall set a rate of pay for any overtime, which rate shall he not less 
than one and one-half times the basic hourly rate received by any employees 
affected.” Under this express authorization of Congress, the Secretary of Labor 
has granted a blanket permission for overtime upon the payment of time and 


one-half the regular rate of pay (Regulations of the Secretary of Labor No. 504, 
Article 103). 


The general doctrine of law concerning the construction of statutes in conflict 
with each other has been well established. This doctrine is in brief that where 
two legislative acts are repugnant to each other, the one last passed, being the 
latest expression of the legislative will, although it contains no repealing clause, 
will govern, control, or prevail so as to supersede and impliedly repeal the 
earlier act to the extent of the repugnancy. In accordance with this rule of 
law, it is the opinion of this Department that the Public Contracts Act should be 
held to have superseded and repealed, by implication, the Eight-Hour Law. 
Consequentiy, any contract that is subject to the provisions of the Public Con- 
tracts Act should not be held to be subject to the Eight-Hour Law of 1912. 

It is requested that you consider the respective provisions of the two statutes 
and give your opinion as to whether the interpretation of this Department, which 
is in line with court decisions, can be followed in this and future cases. 

The Eight-Hour Law of June 19, 1912, 37 Stat. 137, provides gen- 
erally that laborers and mechanics shall neither be required nor 
permitted to work more than 8 hours in any 1 calendar day on Gov- 
ernment contract work, but there are specifically excepted from its 
terms contracts for the purchase of supplies for the Government, or 
for such materials or articles as may usually be purchased in the open 
market. In the construction of this act there have been exempted 
contracts for all classes and characters of supplies, articles, and 
materials, from twine and paper boxes to dynamos and locomotives. 
See 29 Op. Atty. Gen. 505; 30 id. 24; id. 31; id. 49. On the other 
hand, the provisions of the Walsh-Healey Act, 49 Stat. 2036, apply 
exclusively to contracts in excess of $10,000 in amount “for the manu- 
facture or furnishing of materials, supplies, articles, and equipment.” 
Thus, it will be seen that, as a general proposition, subject to certain 
exceptions, the two acts primarily relate to different classes of con- 
tracts; the one to contracts for the performance of services, the con- 
struction, repair, etc., of public buildings and public works, and those 
which require substantial employment of laborers and mechanics in 
addition to the furnishing of articles or equipment (18 Comp. Gen. 
672), while the other relates solely to manufacturing or furnishing 
supplies, articles, etc. 

In the Administrator’s letter of June 28, 1939, supra, it is stated 
that, although most contracts subject to the Walsh-Healey Act are 
exempt from the Eight-Hour Law, it is the opinion of the Depart- 
ment of Labor that the Walsh-Healey Act should be considered as 
having repealed the Eight-Hour Law in those cases where both acts 
apparently are applicable. The Administrator has not indicated the 
types of contracts as to which it is considered that the two acts are 
in conflict, or overlap, i. e., as to which both apparently apply if sep- 
arately construed. This situation might be presented, however, in 
the case of a contract exceeding $10,000 for delivery of articles or 
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materials not usually procurable in the open market. Under such 
circumstances, and to the extent that the two acts may be in conflict, 
or overlap, I am in accord with the view of the Department of Labor. 
Consequently, when the provisions of the Walsh-Healey Act are 
clearly applicable to complete performance of the contract, the pro- 
visions of the Eight-Hour Law should not be included in the contract, 
although, but for the enactment of the Walsh-Healey Act, the Eight- 
Hour Law would have been applicable. 

Whether the War Department’s invitation to bid, to which refer- 
ence is made in the above-quoted letter, contemplates a contract as to 
which one or the other of the two acts is applicable or inapplicable is 
a matter as to which I express no opinion since a copy of the invita- 
tion to bid has not been furnished and I have not been apprised of the 


bidding terms and conditions, or the nature and scope of the proposed 
contract. 


(B-4994) 


SUBSISTENCE—PER DIEMS—DELAYS IN ARMY OFFICERS’ TRAVEL BY 
AIR 


Where Army officers are ordered by basic orders to travel by air to a temporary 
place for duty, from that place of duty to another, and return to the first, 
the direction to proceed to the other place starts a new period of delay for 
per diem in lieu of actual and necessary traveling expense purposes within 
the meaning of the applicable continuous journey by air regulations desig- 
nating that “a delay of 15 days in a continuous journey by air may be 
authorized,” but local orders independently issued for flights away from the 
temporary duty station, or voluntary flights. by an officer, would not so 
operate, and basic orders directing the performance of duty at the temporary 
station during a specified period extending over 18 days, except for the 
intervening journey to the other place, are a sufficient compliance with the 
requirements of the regulations that the orders must provide for a delay in 
excess of 72 hours but not exceeding 15 days or the travel is not a continuous 
journey by air. 

An officer of the Army is not entitled to the payment of his expenses of sub- 
sistence except when in a travel status and if his air travel status in connec- 
tion with maneuvers or field exercises in cooperation with ground troops, that 
is, any ground troops including Regular Army troops alone, has terminated 
because of delay in excess of 15 days (where the order for travel provides 
for delay of 15 days) as set out in the per diem in lieu of actual expense 
limitation of the regulations regarding a continuous journey by air, and no 
other law authorizes such reimbursement, he would not be entitled to a per 
diem allowance or a per diem in lieu of subsistence. Special provisions for 
officers traveling by air to, but not in an air-travel status while on, duty in 
connection with the National Guard and Organized Reserves, and 14 Comp. 
Gen. 537, distinguished. 


Comptroller General Brown to Maj. L. W. Maddox, United States Army, August 
24, 1939: 

There has been received your letter of July 10, 1939, file reference 
245.7, requesting decision whether you are authorized to make pay- 
ment on two vouchers transmitted therewith, one in favor of Capt. 
Eugene H. Rice, Air Corps, United States Army, in the amount of 
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$43.08, and one in favor of First Lt. Arthur L. Logan, Air-Reserve, 
United States Army, in the same amount, covering per diem allow- 
ance of $6 while traveling by air from Fort Bragg, N. C., to Fort 
Barrancas, Fla., and return, and a per diem allowance of $2 while at 
Fort Barrancas, from April 2 to April 14, 1939, and April 16 to 
20, 1939. You state you are in doubt whether under the provisions 
of Circular 55, War Department, September 26, 1938, these officers 
are entitled to reimbursement of per diem authorized, their duty hav- 
ing required them to exceed the time limit of 15 days prescribed in 
paragraph 4, Army Regulations 35-4820. 

Paragraphs 3 and 4, Special Orders No. 47, Headquarters, Fort 
Bragg, N. C., dated March 31, 1939, are as follows: 


Pursuant to authority contained in 12th indorsement, 353—Cooperative Air Mis- 
sions, Hq. Fourth Corps Area, dated March 29, 1939, the following named officers 
and enlisted men will proceed, at the proper time, by air, in one airplane, from 
this station to Fort Barrancas, Florida, on temporary duty in connection with 
cooperative air missions at that place during the period April 3-19, 1939, -and 
upon completion of this duty they will return, by air, to Fort Bragg, N. C., their 
proper station: 


Captain Eugene H. Rice, Air Corps; 

Ist Lieut. Arthur L. Logan, Air-Res.; 

Staff Sergeant Charles B. Causey, 6728132, 16th Obsn. Sq., A. C.; 
Pvt. 1 cl. Eddie F. Rose, Jr., 6396591, 2nd Bin. Sq., A. C.; 
Private Joe F. Stroud, 6922219, 16th Obsn. Sq., A. C. 


Payment of six dollars ($6.00) per diem while traveling by air is authorized 
the officers and enlisted men, and two dollars ($2.00) per diem will be paid the 
officers while at Fort Barrancas, Florida. The enlisted men will be attached to 
an organization for rations and quarters while at Fort Barrancas, Florida. The 
travel directed is necessary in the military service: FD 1454 P 177-0620 A 0410-9, 
FD 1454 P 163-0621 A 0410-9, and FD 1454 P 190-0623 A 0410-9. 

Pursuant to authority contained in 12th indorsement, 353—Cooperative Air 
Missions, Hq. Fourth Corps Area, dated March 29, 1939, the following named 
officers and enlisted men will proceed, on or about April 15, 1939, by air, in one 
airplane, from Fort Barrancas, Florida, to Maxwell Field, Alabama, for the 
purpose of presenting B10 Airplane No. 33-140 for maintenance, inspection, 
and upon completion thereof they will return to Fort Barrancas, Florida: 


Captain Eugene H. Rice, Air Corps; 
Ist Lieut. Arthur L. Logan, Air-Res. ; 
Staff Sergeant Charles B. Causey, 6728132, 16th Obsn. Sq., A. C. 


Payment of six dollars ($6.00) per diem while traveling by air is authorized 
the officers and enlisted man, and two dollars ($2.00) per diem will be paid the 
officers while at Maxwell Field, Alabama. The enlisted man will be attached 
te an organization for rations and quarters while at Maxwell Field, Alabama. 
The travel directed is necessary in the military service: FD1454 P 177-0620 A 
0410-9, FD 1454 P 163-0621 A 0410-9, and FD 1454 P 190-0623 A 0410-9. 


Paragraph 7, Special Orders No. 53, same headquarters, directed 
that: 


So much of paragraph 3, Special Orders No. 47, this headquarters, ¢.s., order- 
ing Air Corps officers and enlisted men to Fort Barrancas, Fla., for temporary 
duty in connection with cooperative air missions at that place, as reads: “Dur- 


ing the period April 3-19, 1939,” is amended to read: “During the period April 
8-20, 1989.” 


It appears that pursuant to such orders the officers left Pope Field, 
Fort Bragg, N. C., at 10:50 a. m., April 2, 1939, and arrived at Fort 
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Barrancas, Fla., at 4:30 p. m., the same day; left Fort Barrancas at 
8:30 a. m., April 15, 1939, arrived at Maxwell Field, Ala., at 9:30 
a. m., departed thence at 12:40 p. m., and arrived at Fort Barrancas 
at 1:50 p. m.; left Fort Barrancas at 1:45 p. m., April 20, 1939, and 
arrived at Pope Field at 11:15 a. m., April 21, 1939. 

Section 12, act of June 10, 1922, 42 Stat. 631, as amended by section 
1, act of March 2, 1931, 46 Stat. 1461, provides: 


* * * That for travel by air under competent orders on duty without 
troops, under regulations to be prescribed respectively by the heads of the de- 
partments concerned, members (including officers, warrant officers, contract sur- 
geons, enlisted men, flying cadets, and members of the Nurse Corps) of the 
services mentioned in the title of this act, and of the legally constituted reserves 
of said services while on active duty, * * * shall, in lieu of mileage or 
other travel allowances, be allowed and paid their actual and necessary travel- 
ing expenses not to exceed $8 per day, or in lieu thereof, per diem allowances at 
rates not to exceed $6 per day. 


Section I, Circular No. 55, War Department, dated September 26, 
1938, provides: 


I—Payment of per diem to personnel traveling by air.—Paragraph 1, Circular 
No. 49, War Department, 1935, is rescinded and the following substituted 
therefor : 

1. a. Officers, warrant officers, and flying cadets when traveling by air in 
detachments of less than an Air Corps squadron, in connection with maneuvers 
and field exercises of ground troops, will be entitled to receive, subject to the 
availability of funds, a per diem of $2.00 in lieu of subsistence during any period 
they are temporarily at a military post, camp, or station. 

b. For actual periods of travel by air from home station to the point or points 
from which operations with the ground troops take place and return to perma- 
nent station, orders for officers, warrant officers, and flying cadets will prescribe 
a per diem as provided in paragraphs 1g, 3, 4, and 7, AR 35-4820. (See sec. I, 
Circular No. 86, W. D., 1938.) 

2. The provisions of paragraph 1 apply to enlisted men of the Regular Army 
except in the following cases: 

a. No per diem is authorized for periods when enlisted personnel are furnished 
both quarters and subsistence. (See par. 3.) 

b. Where either quarters or subsistence is furnished, deduction will be made 
in accordance with the provisions of paragraph 19%, AR 35-4520. 

3. Where quarters and subsistence are available to enlisted personnel, it is 
mandatory that such quarters and subsistence be furnished, and mandatory that 
the enlisted men accept them, except as provided in paragraph 5. Similar in- 
structions apply in cases where only one or the other, i. e., quarters or sub- 
sistence, is available. 

4. No per diem will be allowed, except for actual periods of travel by air from 
permanent station and return thereto as prescribed in paragraph 1b, when an 
Air Corps squadron or larger unit operates in a maneuver or field exercise with 
ground troops where quarters and messing facilities are available. 

5. If sufficient quarters and messing facilities are not available under any 
of the conditions mentioned herein which require lodging or messing away 
from the air unit’s permanent station, or it is administratively determined 
that it is impracticable for quarters and/or subsistence to be furnished enlisted 
men during periods of stop-overs, the local commanding officer will accomplish 
a certificate to that effect, in which case per diem for “continuous journey by 
air” will be paid under the provisions of the existing regulations. Deduction 
as indicated in paragraph 19%, AR 35-4520, will be made when required. 

6. “Continuous journeys” by air of individuals not members of a detachment 
of less than an Air Corps squadron, in connection with maneuvers and fleld 
exercises, will be handled as at present under the provisions of paragraph 4b. 
AR 35-4820. 
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Paragraph “4, Army Regulations 35-4820, August 4, 1937, is as 
follows: 




















4. Travel by air.—a. Defined.—The term “travel by air” is defined as a 
journey in an aircraft made by orders of competent authority and requiring 
one or more landings away from the starting point. 

b. Continuous journey by air—The term “continuous journey by air” is 
defined as any journey made in an aircraft by orders of competent authority 
from and return to the place of initial departure or to other final destination 
specified in the orders, which requires one or more landings, or stops, provided 
that the stop, except that due to necessary delay, in any one locality does not 
exceed 72 hours; provided further, that where it has been determined in 
advance by the officer issuing the order and he has so stated in the order, that 
the duties assigned en route are exceptional and will probably require more 
than 72 hours for their performance, a delay of 15 days in a continuous journey 
by air may be authorized. See 11 Comp. Gen. 487. 

c. Necessary delay.—The term “necessary delay” is defined as a delay inci- 
dent to one or more of the following conditions during a continuous journey 
by air: 


(1) Unfavorable weather conditions. 

(2) Necessary repairs to aerial equipment. 

Under the orders these officers had two distinct periods of delay 
at Fort Barrancas, Fla., the first from 4:30 p. m., April 2, 1939, to 
8:30 a. m., April 15, 1939, and the second from 1:50 p. m., April 15, 
to 1:45 p. m., April 20, 1939. The direction to proceed to Maxwell 
Field, Ala., started a new period of delay on return of the officers to 
Fort Barrancas. It is to be noted that local orders independently 
issued for flights away from the temporary duty station or volun- 
tary flights by an officer would not so operate. But where basic 
orders direct travel to a temporary place for duty, from that tem- 
porary place of duty to another, and return to the first, it is the 
same as a direction to proceed to three successive places for temporary 
duty and the delay period will apply as to each stop and not to the 
total of the delay at a particular temporary duty station. The 
orders directed the performance of duty at Fort Barrancas during 
the inclusive period April 3 to 20 (except for the journey to Maxwell 
Field and return) and that is a sufficient compliance with the re- 
quirements of the regulations that the orders must provide for a 
delay in excess of 72 hours but not exceeding 15 days, or the travel 
is not a continuous journey by air. 

The papers contain an administrative determination by The Adju- 
tant General—fifth indorsement, June 5, 1939, to the Chief of 
Finance (AG 245.6 (4-25-39) D)—that under the provisions of 
Circular 55, War Department, September 26, 1938, it was contem- 
plated that the 15-day limitation prescribed in paragraph 4 of 
AR 35-4820 would not apply to military personnel traveling by air 
on temporary duty in connection with maneuvers or field exercises 
in cooperation with ground troops, that is, any ground troops includ- 
ing Regular Army troops alone. An officer of the Army is not 
entitled to the payment of his expenses of subsistence except when 
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in a travel status and if the air travel status has terminated because 
of delay in excess of 15 days (where the order so provides) and no 
other law is applicable to the situation, the officer would not be 
entitled to a per diem allowance or a per diem in lieu of subsistence. 
There may have arisen some confusion in this respect because of the 
special provisions for officers traveling on duty in connection with 
the National Guard (sec. 67, National Defense Act) or on duty in 
connection with the Organized Reserves; as to the latter a specific 
provision is made in the annual appropriation acts under “Organ- 
ized Reserves” for actual expenses or per diem in lieu of subsistence 
as authorized by law for officers of the Regular Army traveling on 
duty in connection with the Organized Reserves. See 14 Comp. Gen. 
537, decision to the Secretary of War, January 14, 1935, where the 
officer, assigned to duty as instructor at a Reserve Officers’ Training 
Camp, traveled by air to and from the camp, his air travel status 
ceased upon arrival and did not revive until departure, but per diem 
as prescribed in his orders was authorized under the provision of 
the appropriation act for actual expenses or per diem in lieu of 
subsistence for officers traveling on duty in connection with the 
Organized Reserves, the view being that the use of an airplane in 
traveling to and from the training. camp did not deprive him of 
the travel expenses (that is, per diem) at the camp, although not 
in an, air travel status at the camp. He was in a travel status the 
same as officers who had proceeded to the camp by rail. As payment 
of expenses of subsistence or per diem allowance for travel by air 
are payable only during a continuous journey by air and that has 
been defined for many years as not including indefinite delays (see 
11 Comp. Gen. 437), the administrative interpretation of War Depart- 
ment Circular 55 of September 26, 1938, would seem to contemplate 
payments that in some circumstances would be open to question if 
the air travel status of the officer terminated by delay in excess of 
the period fixed by regulations and his orders, and no other pro- 
vision of law authorizing travel expenses was applicable, as, for 
example, duty exclusively with Regular Army troops. 

The vouchers are returned herewith and if otherwise correct may 


be paid. 


(A-90520) 


LUNACY PROCEEDINGS—COAST GUARD BOARD INQUIRY STATUS 
AND NOTICE REQUIREMENTS GENERALLY 


The proceedings of a Coast Guard Retiring Board inquiry held primarily for 
the purpose of determining whether a coast guardsman’s mental condition 
was sufficiently serious to incapacitate him for active service and to deter- 
mine his future status as to retired pay and hospitalization at Government 
expense obviously were not “lunacy proceedings” within the legal mean- 
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ing of that term which contemplates proceedings judicial in character con- 
ducted by a court of competent jurisdiction which makes its decision upon 
expert and other admissable testimony or upon the findings and recom- 
mendations of a commission de lunatico inquirendo appointed by the court 
for the purpose of the inquiry. eis 

The action of a local Philippine court presuming to adjudge insane a coast 
guardsman who was retired after a Coast Guard Retiring Board inquiry 
and confined in St. Elizabeths Hospital for the Insane, and to appoint a 
guardian of his person and estate, without compliance with the necessary 
requisites of personal service, is a nullity insofar as requiring the United 
States to pay such guardian the accumulated and recurring installments 
of retired pay due the alleged incompetent, but payments of retired pay 
made by a disbursing officer to the guardian so appointed, in exact accord- 
ance with the entries as they appear on the payrolls, may be passed to 
credit in his accounts, since he had no knowledge of the facts and cir- 
cumstances connected with the guardianship proceedings, an appropriate 
charge to be stated against the certifying officer involved. 


Comptroller General Brown to the Secretary of the Treasury, August 25, 1939: 
There has been considered your letter of June 30, 1939, as follows: 


Reference is made to General Accounting Office Notices of Exception dated 
May 11, 1939, on Disbursing Office vouchers No. 90253, July, 1987; No. 266770, 
August, 1937; No. 422749, September, 1987; and No. 596193, October, 1937, all 
in accounts of G. F. Allen, chief disbursing officer, symbo! 101-100. Reference 
is also made to claims for back pay in favor of Paula Escovido, as guardian 
of Domingo Bscovido, officers’ steward, first class (retired), United States 
Coast Guard, for the period September 1, 1932, to June 30, 1935, inclusive, in 
the amount of $2,186.32, and the period July 1, 1935, to June 30, 19387, in the 
amount of $1,663.20. 

The above exceptions are apparently predicated on the ground that the Court 
of First Instance of Iloilo, Philippine Islands, was without jurisdiction to 
appoint a guardian of the person and property of Domingo Escovido because 
the incompetent was not domiciled within the Philippine Islands. In General 
Accounting Office Settlement Certificate addressed to Paula Bscovido under 
date of March 30, 1938, it is stated that: “The domicile of the incompetent 
having been and remaining in the United States, he is not within the jurisdic- 
tion of the Philippine court, personal service was not had upon him and under 
your appointment as guardian in such proceedings you cannot give a proper 
acquaintance [sic] to United States for the amount due Domingo Escovido.” 

This Department is of the opinion that the Philippine court did have juris- 
diction in the appointment of a guardian for Domingo Escovido. It is pointed 
out that real property belonging to the incompetent was located within the ter- 
ritorial jurisdiction of the Court, and service by. publication was had in accord- 
ance with the Philippine law. It is a settled rule that a court may appoint a 
guardian of the property of a nonresident if assets are located within its 
territorial jurisdiction, 

This Department also is of the opinion that available information is insuffi- 
cient to establish that the incompetent changed his domicile from the Philippine 
Islands to a particular State in the United States or the District of Columbia. 
Domingo Escovido left the Philippine Islands with the intention of enlisting in 
the U. 8. Navy. He did enlist in the United States Coast Guard on December 
27, 1924, and remained in that Service until his retirement November 1, 1931. 
He was committed to St. Elizabeth’s Hospital, Washington, D. C., on July 18, 
1931, at the recommendation of the Public Health Service. Domicile is not lost 
by a prolonged temporary residence abroad. The Venus, 12 U. S. 253; Mitchell 
v. U. 8., 88 U. 8. 350; Petition of Oganesoff, 20 F. (2nd) 978; Harris v. Harris, 
215 N. W. 661; Ez parte Cunningham, 13 Q. B. D. 418. 

It likewise appears well established that the United States may settle its 
obligations by making payments to a legal representative appointed by a court 
of competent jurisdiction whether such jurisdiction was based on domicile or 
the presence of assets. See Wilkins v. Ellett, 108 U. S. 256 (1888) ; Vaughn v. 
Northup, 15 Pet. 1 (1841); Morrison v. Bershire Loan and Trust Company, 
118 N. E. 256 (Mass., 1883) ; Restatement of the Conflict of Laws, section 480 (c) 
and 482. The Supreme Court in the case of Vaughn v. Northup, supra, in ref- 
erence to debts owed by the United States, said at page 6: 
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“* * * the United States, in their sovereign capacity, have no particular 
place of domicile, but possess, in contemplation of law, an ubiquity throughout 
the Union; and the debts due by them are not to be treated like the debts of 
a private debtor, which constitute local assets in his own domicile. On the 
contrary, the administrator of a creditor of the government, duly appointed in 
the state where he was domiciled at his death, has full authority to receive 
payment, and give a full discharge of the debt due to his intestate, in any place 
where the government may choose to pay it; whether it be at the seat of gov- 
ernment, or at any other place where the public funds are deposited.” 

While these latter authorities relate to the discharge of debts due decedents, 
it is believed that their reasoning is equally applicable to the guardianship 
relation involved here. 

In view of the foregoing, it is requested that credit be extended for payment 
of the vouchers enumerated above and that the claims described herein be 
allowed. 


The claim of Paula Escovido for retired pay due Domingo Esco- 
vido, officers’ steward, first class, United States Coast Guard, retired, 
predicated on her appointment by the Court of First Instance of 
Iloilo, Seventh Judicial District, Philippine Islands, as guardian of 
the person and property of the retired coast guardsman was disal- 
lowed by settlement of this office, dated March 30, 1938, for the rea- 
sons stated in your letter, approximately 1 year and 3 months prior 
to the receipt of your letter and so far as the record discloses the 
claimant has never questioned the correctness of the action taken in 
the settlement on the law and facts involved by requesting a review 
thereof. Following the action taken on her claim it appears that 
audit exceptions were taken to the payments of retired pay made by 
the disbursing officer to Paula Escovido in her capacity as guardian 
of Domingo Escovido for the 4 months’ period July 1 to October 31, 
1937. Your letter requests that credit for these disbursements be 
allowed in the accounts of the disbursing officer. To secure a proper 
understanding of the basis for disallowing the payments in the dis- 
bursing account requires a consideration, also, of the claim. 

It appears that Domingo Escovido, presumably a native of the 
Philippine Islands, enlisted in the United States Coast Guard De- 
cember 27, 1924, and while serving therein as an officers’ steward, 
first class, was admitted to St. Elizabeths Hospital on July 18, 1931. 
It is reported that he was found permanently incapacitated for active 
service by reason of dementia praecox incident to the service and was 
placed on the retired list November 1, 1931, with retired pay at the 
rate of $69.30 per month from that date. He indorsed his retired 
pay checks beginning with the first check issued and including that 
for the month of August 1932, at which time he had approximately 
$700 to his credit at St. Elizabeths Hospital from which he was 
allowed to draw about $10 per month for spending money and from 
which necessary clothing was purchased for him. Beginning with 
the retired pay check for September 1932, he refused to indorse his 
retired pay checks. 
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On May 22,°1936, the United States Coast Guard addressed a letter 
to Mrs. Louisa Belarmeno, Pontevedra, Occidental Negros, Philip- 
pine Islands, mother of Domingo Escovido, setting forth the facts 
outlined above and suggesting that she take necessary steps to have 
herself or someone interested in her son appointed legal guardian 
of his estate. Retired pay had accrued from September 1, 1932, to 
May 31, 1936, at $69.30 per month, less certain statutory deductions, 
amounting to $2,948.62. It appears, however, that Mrs. Belarmeno 
had died November 3, 1928. 

By letter dated March 4, 1937, Paula Escovido informed the United 
States Coast Guard that she had filed in the Court of First Instance 
of Iloilo “incompetency proceedings of the person and property of 
my brother Domingo Escovido,” and that the court on March 2, 1937, 
had appointed her guardian of the person and property of said in- 
competent Domingo Escovido. Upon the strength of that appoint- 
ment she presented her claim for the accrued retired pay and the 
personal property of Domingo Escovido. 

Lunacy proceedings inquiring into the mental condition of one 
suspected of or charged with being of unsound mind are judicial in 
character and ordinarily are conducted by a court of competent juris- 
diction which makes its decision upon expert and other admissible 
testimony or upon the findings and recommendation of a commission 
de lunatico inquirendo appointed by the court for the purpose of 
the inquiry. 

While the records of the proceedings and findings of the Coast 
Guard Retiring Board presumably found the coast guardsman in- 
capacitated for active service as an incident of the service, as a con- 
sequence of which he was placed upon the retired list of the Coast 
Guard, Title 14, U. S. Code, sections 168 et seq., it appears obvious 
that the inquiry of the retiring board was primarily for the purpose 
of determining whether such mental condition was sufficiently serious 
to incapacitate him from active service and whether it was the result 
of his own vicious habits or was an incident of the service, the de- 
termination of which would affect his future status as to retired 
pay and hospitalization at Government expense. Title 24, U. S. 
Code, section 191. The proceedings of the board obviously were not 
“lunacy proceedings” within the legal meaning of that term and were 
not a competent substitute therefor for any purpose other than those 
specified in the statutes and the findings were nothing more than an 
administrative determination of the man’s inability to continue in the 
service, whether he was to be dropped, or placed on the retired list 
with pay. 

The order of the Court of First Instance, Seventh Judicial Dis- 
trict, Iloilo, Philippine Islands, certified copies or translations of 
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which appear with the papers, was entered on March 2, 1937, and 
was worded as follows: 


This matter is before this court upon the petition filed by Paula Escovido 
praying that she be appointed guardian of the person and property of her 
brother Domingo Escovido, alleged in said petition to be a person of unsound 
mind. 

The said petition was set for hearing before this court on the 19th day of 
February 1937, at eight o’clock a. m., and due notice thereof was published 
by order of the court in the newspaper “El Tiempo,” a daily publication edited 
and published in the city of Lloilo, Province of Dloilo, P. L, and of great 
circulation in the Philippine Islands, once a week for three consecutive weeks 
prior to the date set for the hearing of the said petition. 

The case coming on to be heard at the time and place set for the hearing 
of the petition, the petitioner appeared in person and by counsel. Nobody 
appeared to oppose the petition. 

The evidence submitted by the petitioner has established, to the satis- 
faction of this court, the following facts: (a) That Domingo Escovido, brother 
of the petitioner, left the Islands several years ago and enlisted himself in 
the U. 8. Navy; (0) that since July 18, 1931, Domingo Escovido has been 
confined and has been under treatment in Saint Elizabeths Hospital, Wash- 
ington, D. C., suffering from “dementia Precox,” according to the certificate 
Annex “B” issued by Drs. Meta F. Haldeman and Manson B. Pettit, physicians 
on the staff of Saint Elizabeths Hospital; (c) that the said Domingo Escovido, 
being of unsound mind, is not competent to care for either his person or 
property; (d) that by reason of his being found permanently incapacitated 
for active service, the said Domingo Escovido was retired from active service 
and placed on the retired list of the U. S. Coast Guard where he was 
serving, effective November 1, 1931, with retired pay at the rate of $69.30 per 
month; (e) that the retired pay due Domingo Escovido for the period from 
September 1, 1932, to May 31, 1986, according to a letter, Annex “C,” received 
from W. H. Webb, Chief, Audit and Payroll Section, Division of Finance, 
U. S. Coast Guard, amounts to Five Thousand Eight Hundred Ninety-Seven 
Pesos and Twenty-Four Centavos (5,897.24) or $2,948.62; (f) that besides 
this amount, the said Domingo Escovido is entitled to his retired pay accrued 
since May 31, 1936, until the present time; (g) that the said Domingo Escovido 
has also real properties in the municipality of Pontevedra, Providence of 
Negros Occidental, Philippine Islands, besides some personal belongings de- 
posited at the Saint Blizabeths Hospital, Washington, D. C.; (h) that the said 
Domingo Escovido is definitely in need of further treatment in a mental hos- 
pital, according to the letter of Dr. H. C. Woolley, first assistant physician of 
Saint Elizabeths Hospital, dated August 13, 1986, and marked Annex “G”; (i) 
that the petitioner is the only nearest relative of the said Domingo Escovido, 
inasmuch as Domingo Escovido’s mother, by the name of Luisa Belarmeno, 
died November 3, 1928, as may be seen from the certificate of death, attached 
to the record and marked Annex “A”; and (j) that the petitioner is qualified 
to discharge the duties of guardian of the person and the property of the 
said Domingo Escovido. 

In view of the foregoing, it is hereby ordered that the said Paula Escovido 
be and she is hereby appointed guardian of the person and property of the 
said incompetent Domingo Escovido, with the powers and duties inherent in 
that office; and that upon the execution of a bond in the sum of five hundred 
pesos (500.00) with two sufficient sureties, approved by the court, and upon 
taking and filing her oath of office, letters of guardianship, under the seal of 
the court, be issued and delivered to said Paula Escovido. 


It is plain from the foregoing that Domingo Escovido was not 
within the jurisdiction of that court having been confined at St. 
Elizabeths Hospital, in the District of Columbia; that his personal 
property, being also at St. Elizabeths Hospital was not within the 
jurisdiction of the court; that although such facts were known to 
the applicant for guardianship and presumably were brought to the 
attention of the court the only “notice” of the proceedings given or 
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attempted to ‘be given to Escovido so far as the record discloses was 
a publication once a week for 3 weeks in a newspaper published in 
the Philippine Islands. 

The adjudication was made when Escovido was not present, with- 
out notice to him, when he was not within the jurisdiction of the 
court, and without his being represented in the proceedings in any 
way. 

Lunacy proceedings and proceedings for the appointment of a 
guardian of the person are proceedings in personam and although 
it has been held that jurisdiction may be obtained of one alleged 
to be of unsound mind who is within the jurisdiction of the court at 
the time the writ is applied for and issued without such person being 
a resident of the State or having property within the State, ordi- 
narily residence within the State is necessary for the appointment 
of a guardian over the person, even though such person may have 
property within the jurisdiction. It has been held that he must be 
actually within the jurisdiction, that he be an actual resident, that 
he have actual domicile within the jurisdiction, and that mere legal 
residence, mere domicile, or mere legal or constructive domicile is 
insufficient. See 32 C. J. 629, 630 and numerous decisions cited. 
One of the leading cases is that of Raher v. Raher, 150 Iowa 511, 
35 L. R. A. N. S. 292. In that case, special proceedings, in which 
a citizen of Iowa was adjudged to be of unsound mind and a guard- 
jan was appointed for his property, were instituted in the District 
Court of Iowa County, Iowa, and personal service was made upon 
the alleged insane person while he was temporarily absent from 
the State. Upon a petition in equity to set aside the proceedings, the 
supreme Court of Iowa, in reversing a judgment for the defendant 
in the lower court, reviewed the decisions at length, not only with 
reference to personal service without the jurisdiction but, also, with 
reference to service by publication. The court held that a proceed- 
ing to secure the appointment of a guardian for one who is of 
unsound mind is in personam and that personal service, as distinct 
from service by publication is essential to give the court jurisdiction 
although the court went further and determined that even personal 
service on the suspected incompetent without the confines of the State 
was not sufficient to confer jurisdiction of his person for the purpose 
of lunacy proceedings. The court quoted from the decision of the 
Supreme Court of the United States in Pennoyer v. Neff, 95 U. S. 
714, in which it was said: 

* * * ‘If, without personal service, judgments in personam obtained er 
parte against nonresidents and absent parties, upon mere publication of 
process, which, in the great majority of cases, would never be seen by the 


parties interested, could be upheld and enforced, they would be the constant 
instruments of fraud and oppression. * * 
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The order of the local Philippine court recites that the petition 
of Paula Escovido for appointment as guardian of the person and 
property of Domingo Escovido was based upon the latter’s incom- 
petency as a person of unsound mind and, while the conclusion of 
the court does not specifically so state, the necessary effect of the 
order was tantamount to a declaration that Escovido was a person 
of unsound mind thus affecting both his personal and property rights. 

Particularly appropriate for citing in connection with the ex parte 
proceedings held in the Philippine Islands is the recent case of 
Barry v. Hall, 98 F. (2d) 222, 230, decided April 11, 1938, by the 
United States Court of Appeals for the District of Columbia wherein 
was quoted with approval from Jn Re Wellman, 3 Kan. App. 100, 
45 P. 726, as follows: 

Independently of statutes, every person is entitled to his day in court, and 
to the right to be heard before he is condemned. No mere er parte proceeding 
can affect either personal or property rights. Were the legislature to attempt 
to enact a law authorizing judicial proceedings, the object of which was to 
affect the person or property of a citizen, without notice or opportunity to be 
heard, such legislation would be rejected and repudiated in advance as an 
intolerable outrage upon the rights of the citizen. It would not only be a 
serious infringement of natural rights, but would be a flagrant violation of 


the constitutional guaranty that no person shall be deprived of his liberty or 
property without due process of law. 


Notice and opportunity to be heard lie at the foundation of all judicial pro- 
cedure. They are fundamental principles of justice which can not be ignored. 
Without them no citizen would be safe from the machinations of secret tribunals, 
and the most sane member of the community might be adjudged insane and 
landed in a madhouse. It will not do to say that it is useless to serve notice 
upon an insane person; that it would avail nothing because of his inability to 
take advantage of it. His sanity is the very thing to be tried. At the threshold 
of the inquiry the court is supposed to have no knowledge of the mental condi- 
tion, but the presumption of the law is in favor of sanity. Insanity, like crime, 
does not exist in law until it is established by evidence in a proper proceeding. 
A trial without notice—a mere ex parte proceeding—has no proper place in a 
court of justice. It is a nullity, and void as affecting those not parties to it. 

While that case was one involving commitment as distinct from 
proceedings for guardianship of incompetents, the court recognized 
that property rights of the alleged incompetent necessarily were also 
affected, 

Directly applicable to the facts in the instant case are those con- 
sidered in the case of Martin vy. White decided by the United States 
Circuit Court of Appeals, for the Ninth Cireuit, 76 C. C. A. 671, 146 
I’, 461. The action in that case was ejectment by one Badger, alleged 
guardian of White, to recover possession of property situated in 
Fairbanks, Alaska. It appears that one Long, a friend and acquaint- 
ance of White, presented a petition to the commissioner and ex 
officio judge of the Fairbanks precinct setting forth that White the 
owner of property therein situated had been insane when he left 
Fairbanks and was in that condition of mind at the time of filing 
the petition; the petition further stated that Martin had taken pos- 
session of the property of White and prayed “the court to order a 
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hearing after such notice as may be deemed sufficient, and after such 
hearing that the court appoint some suitable person as guardian of 
the said Andrew White, if it finds that he be indeed insane, to the 
end that his property may be looked after and his interests conserved.” 
The reported facts also showed as follows: 


On reading the petition, the commissioner, on April 28, 1905, “ordered that 
May 9, 1905, at 10 o’clock a. m. be fixed as the time, and the courthouse in 
Fairbanks, as the place, for the hearing of said petition, and the said petitioner 
is ordered to give public notice of the time and place thereof by a notice published 
in the Fairbanks Semiweekly News once in its issue of April 29, 1905, and by 
posting a similar notice in three public places in the town of Fairbanks.” On 
May 9, 1905, upon proof that such notice had been published and posted as 
directed by said order, it was “ordered, adjudged, and decreed that H. M. 
Badger be, and he is hereby, appointed guardian of the person and property 
of the said Andrew White to the extent as to property that the said Andrew 


White may own property in the Fairbanks recording district,” and be required 
to give bonds. 


The lower court in holding in favor of the guardian of White pro- 
ceeded inter alia on the ground that the statutes had been complied 
with in all essential particulars and that the judgment of the com- 
missioner adjudging White to be of unsound mind and appointing 
Badger as his guardian was conclusive and, therefore, not subject to 
collateral attack. The Appellate Court, however, in reversing the 
judgment of the lower court stated: 


Without stopping to criticise the peculiar statements set forth in the petition 
of Long, and conceding, for the purpose of this opinion that, defective as it is in 
almost every essential particular, it was sufficient to authorize the commissioner 
to proceed according to law to give notice to White of the pendency of the pro- 
ceedings, and of the time and place when a hearing would be had thereon, was 
any such notice given? The suggestion is made on behalf of the defendant in 
error that section 896 does not provide what steps shall be taken to serve the 
notice on the person supposed or believed by the petitioner to be insane. The 
statute must receive a sensible construction. The statute says that “the com- 
missioner shall cause notice to be given to the supposed insane person of the 
time and place appointed for hearing the case.” If White, the alleged insane 
or incompetent person, resided in Fairbanks precinct, does not this language 
mean that the notice should be personally served upon the individual to be 
affected thereby? The language of section 896 is not susceptible of any other 
construction. There was no notice given to White in compliance with the pro- 
visions of the statute under which the commissioner acted. The “public notice” 
of the time and place of the hearing in a newspaper, or by posting a similar 
notice in three public places in the town of Fairbanks, was not such a notice as 
the statute requires. White did not appear at the hearing. The proceedings 
then had were ex parte, without authority of law, and void * * * [here fol- 
lows citations of numerous authorities by both Federal and State courts includ- 
ing that of Smith v. Burlingame, 4 Mason, 121 Fed. Cas. No. 13,017]. 


In the latter case it was stated by Justice Storey in part as follows: 


* * * The courts of probate have no right to put a person under guard- 


ianship, as unfit to manage her affairs, without notice to the party, and an 
adjudication on the facts; and until such adjudication, no letters of guardian- 
ship can legally be issued. * * 

In view of the decided cases on the precise point involved it does 
not appear to be open for serious question that the action taken by 


the local Philippine court presuming to adjudge Domingo Escovido 
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of unsound mind and to appoint a guardian of his person and estate, 
without compliance with the necessary requisites of personal service, 
is a nullity insofar as requiring the United States to pay to such 
guardian the accumulated and recurring installments of retired pay 
due the alleged incompetent as a retired member of the United States 
Coast Guard. 

There have not been overlooked the decisions of the Supreme 
Court of the United States, including the case of Vaughn v. Northup 
15 Peters 1, cited in your letter, to the effect that debts due by the 
United States have no particular situs and that the administrator 
of a creditor of the Government, duly appointed in the State where 
he was domiciled at the time of his death, has full authority to 
receive payment and give a full discharge of the debt due to his 
intestate, in any place where the Government may choose to pay it, 
whether it be at the seat of Government, or at any other place where 
the public funds are deposited. If the instant matter involved the 
claim of an administrator of a deceased creditor of the United States, 
duly qualified in the proper forum of the creditor’s domicile at the 
time of his death, for payment of moneys due to the estate of a 
decedent, a different question would be presented. But such is not 
the case. There is here an undertaking by a court to determine the 
incompetence of and to appoint a guardian for the person and prop- 
erty of a living person, when it is apparent upon the face of the 
record that the court did not have jurisdiction of either the person 
or personal property of the subject. There would appear to be no 
doubt that the proceedings were void; that the guardian is not 
“duly qualified”; that the proceedings were without force to bind 
Domingo Escovido either in his person or property in any way, 
Martin v. White, supra, and that payments to her would not afford 
the Government a good acquittance against the alleged incompetent 
if sane, against a duly appointed guardian, or against his personal 
representative upon his death. The settlement of March 30, 1938, 
disallowing the claim of the guardian must be and is sustained. 

With reference to the audit action in the accounts of the disburs- 
ing officer, it is noted from an examination thereof that no copies of 
the letters of appointment of guardian accompanied the pay rolls, 
the checks for retired pay having been drawn to the order of “Paula 
Escovido guardian of Domingo Escovido Off Std. 1c. Ret.” in exact 
accordance with the entries as they appear on the pay rolls. Since 
the disbursing officer had no knowledge of the facts and circum- 
stances connected with the guardianship proceedings, credit for these 
payments will be allowed in his accounts. See 4 Comp. Gen. 991. 


However, an appropriate charge will be stated against the certifying 
officer. 
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PAY—ACTIVE DUTY FOR TRAINING—MARINE CORPS RESERVE OFFI- 
CER FOUND PHYSICALLY DISQUALIFIED AFTER ARRIVAL AT 
STATION 


Where a Marine Corps Reserve officer ordered to active duty for training was, 
after arrival at his active duty for training station, found not physically 
qualified, and was by subsequent order of the commanding officer of the 
station to which he had reported “relieved from active duty for training” 
several days after his arrival there and before the expiration date desig- 
nated in his original orders, he may be considered as having been on 
“active training duty” and “on authorized travel to and from such duty” 
within the meaning of section 7 of the Naval Reserve Act of 1938, 52 Stat. 
1176, and paid active duty pay and allowances for the readjusted period of 
training and travel involved. 


Comptroller General Brown to the Secretary of the Navy, August 25, 1939: 


There has been received your letter of August 1, 1939, forwarding 
the request of the post paymaster, Marine Barracks, Quantico, Va., 
for decision whether payment is authorized on a voucher presented 
by Lt. Col. William Randolph Coyle, U. S. M. C. R. (V.), claiming 
active duty pay and allowances for the period July 2 to 5, 1939. 

The duty in question was performed pursuant to orders from the 
Major General Commandant, dated June 1, 1939, as follows: 


From: The Major General Commandant. 

To: Lieutenant Colonel William R. Coyle, U. S. M. ©. R. (V), Box “A,” 
Moravian Station, Bethlehem, Penna. Via: The District Commander, 4th 
Res. Dist. 

Subject: Orders. 

Reference: (a) Ltr. Lt.-Col. Coyle to M. G. C., dated April 19, 1989, and 
endorsement thereon. 

1. In accordance with the request contained in reference (a), on July 2, 
1929, you are assigned to active duty for training, will proceed to the Marine 
Barracks, Quantico, Virginia, and report on that date to the Commanding 
General, that post, for duty and training. 

2. On July 16, 1939, when directed by the Commanding General, you will 
stand detached from the Marine Barracks, Quantico, Virginia, will return to 
Bethlehem. Pennsylvania, and will stand relieved from active duty for training 
on that date. 

%. The records of the Marine Corps show that to and including the date 
of this order you have (20) years, (8) months, and (8) days service for 
purpose of pay. A detailed statement of your service for purpose of pay has 
been furnished the General Accounting Office. 

4, The physical examination directed in Article 13-56 (4), Marine Corps 
Manual, will be completed upon reporting for active duty for training at the 
Marine Barracks, Quantico, Virginia, and the report, in duplicate, submitted 
on Bureau of Medicine and Surgery Form “Y” to this Headquarters, 

5, The travel herein enjoined is necessary in the public service, 


Indorsement on the orders shows that Lieutenant Colonel Coyle 
left Bethlehem, Pa., July 1, 1939; that he reported at Headquarters, 
Marine Barracks, Quantico, Va., at 10:55 a. m., July 2, 1989; and 
that he was directed to comply immediately with paragraph 4 of 
his basic orders, On July 2, 1939, the Commanding General, Marine 
Barracks, Quantico, Va., indorsed the orders as follows: 
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1. Reported at 1100 this date; further report to the commanding officer, Sth 
Marines for duty outlined in paragraph 2 of basic orders. 

2. On July 16 at 1200, you will stand detached from duty with this brigade, 
and carry out uncompleted portion of your basic orders. 

3. Prior to your departure from this Post on July 16, 19389, you will submit 
an officer’s clearance slip to the post headquarters (See Article 8-3 (2), Post 
Regulations). 


On July 3 the medical officer indorsed on the orders the following: 
1, Examined and found not physically qualified for active duty for training. 


and on the same date the commanding officer of the Fifth Marines 
indorsed the orders as follows: 


1. Reported this date, you will be carried under rolls of Headquarters Com- 
pany, 5th Marines. 


On July 5, 1939, the Commanding General, Headquarters, Marine 
Barracks, Quantico, Va., issued the followimg orders: 


From: The Commanding General. 

To: Lieutenant Colonel William R. Coyle, U. 8S. M. C, R, (V.). Via: Command- 
ing General, Ist Marine Brigade, F. M. F. 

Subject: Orders. 

References: (a) Ltr MGC to Lieut. Colonel William R. Coyle, U. S. M,C, R. (V.) 
file 01346/AF-260-gwj, subject—Orders, dated June 1, 1989. (0) Telephonic 
instructions, Headquarters, Marine Corps, this date. 

1. In accordance with reference (b), paragraph 2 of reference (@) is hereby 
revoked due to your failure to qualify physically for active training, 

2. You will stand detached from the Marine Barracks, Quantico, Virginia, on 
July 5, 1939, will return to Bethlehem, Pennsylvania, and will stand relieved 
from active duty for training on that date, 

3. The travel herein enjoined is necessary in the public service. 


Indorsements show that these orders were received at 10 a, m., July 
5, 1939. 

Section 7 of the Naval Reserve Act of 1938, 52 Stat. LI76, 11TT, 
provides that commissioned officers of the Naval Reserve are entilled 
to pay and allowances “when employed on active duty or on training 
duty with pay or when employed on authorized travel to and from 


such duty.” It is not expressly stated in the orders that the duty in- 


volved is duty “with pay,” but the form of the orders implies that duty 
with pay was contemplated. The record shows that Lieutenant 
Colonel Coyle actually reported to the command with whieh duty was 
to be performed as directed on July 3, 1989, by the Commanding 
General, and that on July 5, 1989, the portion of his basic orders fixing 
the period of training duty was revoked, due to his “failure to qualify 
physically for active training.” The facts stated do not disclose 
whether Lieutenant Colonel Coyle actually performed any training 
duty after reporting in compliance with his basic ordera, However, 
since the orders to Lieutenant Colonel Coyle assigned him to active 
duty July 2, 1939, and since he actually reported for such training 
duty at the place and time required by his ordera, was detached and 
ordered to return to his home, it is concluded that he waa employed 
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in “active training duty” and in authorized travel to and from such 
duty for the period July 2 to 5, 1939, inclusive, within the meaning of 
section 7 of the Naval Reserve Act of 1938. Accordingly, you are 
advised that on the facts presented, Lieutenant Colonel Coyle may be 
paid active duty pay and allowances for the period July 2 to 5, 1939, 
inclusive. 


The voucher and supporting papers are returned herewith. 


(B-5531) 


WORDS AND PHRASES—“COMPENSATION” AND “OFFICERS AND EM- 
PLOYEES OF THE UNITED STATES”; VETERANS’ ADMINISTRATION— 
FEE-BASIS DENTISTS, PHYSICIANS, AND MEDICAL CONSULTANTS— 

STATUS AS OFFICERS AND EMPLOYEES FOR ALIEN COMPENSATION 

PAYMENT RESTRICTION PURPOSES 


























While the term “compensation” is broad enough to include fees and has been 
so construed for certain purposes, the term “officer or employee of the Gov- 
ernment of the United States” does not necessarily include every person 
who receives any compensation from the Government. 

“Designated” physicians and dentists employed by the Veterans’ Administration 

on a fee basis, as well as “private” physicians and dentists and medical con- 

sultants similarly employed, who do not devote their entire time or part 
time during a prescribed tour of duty to the work of the Government and 
are not in a status which would require them to take an oath of office, but 
are engaged only in connection with particular cases administratively re- 
ferred to them, or in connection with cases in which they are called for 
service or in consultation, are not officers and employees of the United States 
within the United States citizenship requirements of section 5 of the Inde- 
pendent Offices Appropriation Act of May 23, 1938, 52 Stat. 435. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, August 
25, 1939: 


I have your letter of August 10, 1939, as follows: 


There is presented for your consideration the question whether the certifica- 
tion, as to citizenship, contemplated by section 5, Independent Offices Appro- 
priation Act, 1939, Public, No. 534, 75th Congress, approved May 23, 1938, is 
essential in the payment, by this Administration, of accounts of designated 
physicians, and dentists, on a fee basis; private physicians, and dentists, on a 
fee basis; and medical consultants on fee basis. 

Section 5, supra, contains the following provision: 

“No part of any appropriation contained in this act or authorized hereby to 
be expended shal! be used to pay the compensation of any officer or employee 
of the Government of the United States, * * * unless such person is a 
citizen of the United States, or a person in the service of the United States on 
the date of the approval of this act who being eligible for citizenship has filed 
a declaration of intention to become a citizen or who owes allegiance to the 
United States.” 

In an opinion by the General Counsel of the then Veterans’ Bureau, dated 
January 24, 1930, in the case of Edgar D. Shanks, C-355,417 (62 G. C. 126), 
concerning the applicability of an administrative instruction requiring that 
employees be physically examined at a Bureau station other than the one at 
which they were employed, with particular reference to a designated medical 
examiner on a fee basis, it was held: 

“After a careful study of the general rules of law regarding the distinction 
between employees and independent contractors, this Service is of the opinion 
that fee basis designated examiners are not employees of the Bureau but are 
independent contractors. * * *” 
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Under date of April 15, 1929, the Director of the then Veterans’ Bureau made 
inquiry of the Postmaster General concerning the availability of penalty enve- 
lopes to medical examiners employed on a fee basis, for the purpose of trans- 
mitting to the Bureau the reports of physical examination which they were 
required to furnish. In reply letter dated April 27, 1929, the Assistant Postmas- 
ter General advised as follows (58 G. C. 122; 65 G. ©. 151): 

“The statutes governing the penalty privilege, embodied in section 485, 
Postal Laws and Regulations, restrict the use of penalty envelopes to officers 
of the United States Government solely for the purpose of transmitting in the 
mails free of postage matters relating exclusively to the business of the Govern- 
ment of the United States. 

“As the medical examiners referred to are not officers of the United States 
Government they are not entitled to use penalty envelopes except when such 
envelopes are properly furnished by an officer of the Government with a request 
for official information * * *.” 

Under date of November 5, 1937, the then Solicitor of this Administration 
made inquiry of the Postmaster General concerning the availability of the 
above-mentioned penalty envelopes to physicians employed by the Veterans’ 
Administration on a part-time salary basis, inviting attention to the following 
distinction : 

“It is explained that physicians appointed on a part-time salary basis are 
required to take the oath of office prescribed for full-time employees of the 
United States Government, and are paid for the services rendered on a salary 
basis, as distinguished from a fee basis, as in the case of designated examiners 
and fee basis physicians.” 

In reply letter dated November 11, 1987, the Assistant Postmaster General 
advised : 

“As employees of your Administration, these physicians are officers of the 
United States Government and as such are entitled to send in the mails free 
of postage “matters relating exclusively to the business of the Government of 
the United States.” 

The term “designated physicians” is applied to physicians appointed to make 
examinations of, or to render treatment to, beneficiaries, on a fee basis. 

“Designated dentists” is a term applied to dentists appointed to make dental 
examinations or to render dental treatment on a fee basis. 

“Private physicians” are those authorized to render services on a fee basis, 
that can be furnished in this way to better advantage and at less expense than 
if the beneficiaries were required to report to a fleld station of the Veterans’ 
Administration or to a designated physician. Private physicians, for example, 
are more conveniently or necessarily used for bedfast patients in regions where 
services of designated physicians are not procurable. The use of private phy- 
sicians, however, is the exception rather than the rule. 

“Private dentists” are those dentists to whom the performance of dental 
examinations and treatments on a fee basis is authorized, in cases where utiliza- 
tion of services of Veterans Administration clinics or designated dentists is not 
practicable nor economical. 

“Medical consultants,” fee basis, would be physicians recognized as authorities 
in their respective fields, employed to render advisory opinion in important 
questions related to the principles and practice of medicine or medical 
administration. 

In view of the foregoing, advice is requested whether the above-mentioned 
certification as to citizenship is essential in the payment of accounts in the 
following cases: 


(A) Designated physicians on a fee basis. 
(B) Designated dentists on a fee basis. 
(C) Private physicians on a fee basis. 
(1D) Private dentists on a fee basis. 

(E) Medical consultants on a fee basis. 


While the term “compensation” is broad enough to include fees and 
has been so construed for certain purposes (see 12 Comp. Gen. 219; 
18 id. 101; cf. 18 id. 768), the term “officer or employee of the Govern- 
ment of the United States” does not necessarily include every person 
who receives any compensation from the Government. 
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In decision of October 11, 1933, 13 Comp. Gen. 101, involving the 
question of whether a particular individual was to be regarded as an 
officer or employee of the Government for purposes of deductions 
from compensation under the Economy Act, it was held as follows 
(quoting from the syllabus) : 

Where a particular reporter is designated or otherwise engaged on a personal 
service basis for an indefinite period at so much per day or so much per folio, 
etc., to perform all the reporting services that may be required at a given place, 
the compensation or fees having been fixed under some law, schedule, regulation, 
Executive order, or departmental order in force prior to April 1, 1933, such 
individual is to be regarded as an officer or employee of the Government and his 
compensation is subject to 15 percent reduction. 

Where there is statutory authority to engage reporting services by contract 
and the services are so engaged in accordance with the laws relating to such 
contracts, the rate fixed in the contract is not subject to 15 percent reduction, 
and the fact that the contract may be awarded to an individual who does all 
the reporting himself does not necessarily make such individual an officer or 
employee of the Government nor the compensation subject to the 15 percent 
reduction. 

In decision of April 15, 1938, 17 Comp. Gen. 847, 850, wherein was 
considered the meaning of the term “medical officers of the United 
States,” within the meaning of section 9 of the Employees’ Compensa- 
tion Act of September 7, 1916, 39 Stat. 743, as amended by section 1 of 
the act of June 26, 1926, 44 Stat. 772, it was stated: 

If the appointment or contract of employment of an acting assistant surgeon 
of the Public Health Service does not limit the service to be furnished, whether 
for full time or for part time, and the compensation is fixed on an annual, 
monthly, or daily basis, he is to be regarded as a medical officer of the United 
States within the meaning of section 9 of the Employees’ Compensation Act, as 
amended, while entitled to pay as an acting assistant surgeon. 

If the appointment or contract of employment of an acting assistant surgeon 
of the Public Health Service limits the service to be performed and provides for 
compensation on a fee basis, he is not to be regarded as a medical officer of the 
United States within the meaning of section 9 of the Employees’ Compensation 
Act, as amended. 

With the understanding that “designated” physicians and dentists 
employed on a fee basis, as well as the private physicians and dentists 
and medical consultants similarly employed, do not devote their entire 
time or part time during a prescribed tour of duty to the work of the 
Government and are not in a status which would require them to take 
an oath of office, but are engaged only in connection with the particu- 
lar case or cases referred to them by duly authorized officers of the 
Veterans’ Administration, or in connection with cases in which they 
are called for service or in consultation, I have to advise that they 
are not officers or employees of the Government of the United States 
within the meaning of section 5 of the act of May 23, 1938, 52 Stat. 
435, quoted in your letter, in view of which a certificate as to citizen- 
ship is not essential to authorize payment of earned fees in any of 


the five cases referred to in the concluding paragraph of your letter. 
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SAVINGS BOND ADVERTISING LITERATURE DESIGN—PROCUREMENT 
AS PERSONAL SERVICES AND WITHOUT ADVERTISING FOR BIDS 


Work preparatory to the obtaining of dummy copy for the procurement, by 
competitive bidding, of advertising literature in connection with the sale 
of United States savings bonds—such as art work, color sketches, lettering, 
ete.—is dependent upon the skill or artistic ability of the individual work- 
man and involves primarily personal services, and such services may be 
obtained by direct hire or contract without resorting to competition under 
section 3709, Revised Statutes, which has no application to personal services, 
but such procurement is authorized only if there are no employees in the 
department qualified for such work and none are obtainable in accordance 
with civil service rules and regulations. Procedure for obtaining compe- 
tition by fixing a price and inviting interested persons to submit designs 
or outlines of the dummy copy, with award of the contract to the one 
submitting the best design or outline, instead of solicitation of low bids, 
suggested for administrative consideration. 


Comptroller General Brown to the Secretary of the Treasury, August 26, 
1939: 


I have your letter of August 2, 1939, as follows: 


Your decision dated July 12, 1939, A-90753, with regard to payments made 
to the Federal Reserve Bank at New York in reimbursement of expenses in- 
curred in the procurement of materials required in connection with the adver- 
tisement and sale of United States savings bonds, has been received. 

The consideration which you have given the matter is appreciated, and 
hereafter the procurement of such materials will be made in accordance with 
the requirements referred to in your letter. There is for consideration, how- 
ever, the matter of commitments made on such account prior to the receipt of 
your decision. There are outstanding obligations approximating $50,000 in 
purchase orders placed prior to July 1, 1939, on which partial deliveries have 
been made and accepted. In your letter you state that payments for such 
supplies and services heretofore procured will not be further questioned, but 
credit will not be allowed for payments for such supplies or services hereafter 
procured unless such procurements are made in accordance with the statutory 
requirements. Your advice is requested as to whether this may be interpreted 
as approving otherwise proper payments made subsequent to July 12, 1939, the 
date of your letter, against commitments made prior to that date. 

Another matter on which your advice is requested is that of preparatory 
costs, such as art work and composition including color sketches, lettering, 
arrangement, and photoprints; in brief, the preparation of dummy copy neces- 
sary before bids can be obtained for the procurement of advertising literature, 
ete. All of such work is in the nature of specialized services and it appears 
impracticable to obtain such services on a competitive basis. Will you please 
advise me whether in these circumstances the preparatory composition for this 
literature may be procured without compliance with the requirements of section 
3709, Revised Statutes, regarding advertising for proposals. 


In view of all the facts and circumstances appearing, the question 
stated in the last sentence of the second paragraph of your letter, 
supra, is answered in the affirmative. 

With respect to the matter set forth in the last paragraph of the 
letter, it may be stated that since the value of the preparatory work, 
such as art work, color sketches, lettering, etc., is dependent upon 
the skill or artistic ability of the individual workman, and involves 
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primarily personal services, such work would appear to be for per- 
formance by regular or temporary employees of your department. 
If there are no employees in your department qualified for such 
work and none are obtainable in accordance with civil service rules 
and regulations, such services may be engaged by direct hire or con- 
tract without resorting to competition under section 3709, Revised 
Statutes, as personal services are excepted from the requirements of 
that section. However, there might be for administrative considera- 
tion whether it would be practicable to obtain competition for this 
work not by the solicitation of low bids but by fixing a price and 
inviting interested persons to submit designs or outlines of the 
dummy copy they could furnish for such fixed price, the contract to 
be awarded to the one submitting the best design or outline. See 18 
Comp. Gen. 862. 


(A-98248) 


PAY—AFTER EXPIRATION OF ENLISTMENT AND DURING TREATMENT 
IN HOSPITAL WHILE MAKING GOOD TIME LOST DUE TO OWN 
MISCONDUCT 


Where a Marine Corps enlisted man was held in service beyond expiration of 
his enlistment in order to make good time lost due to his own misconduct, 
and before he had made good all time so lost he was again admitted to the 
hospital for treatment of the same disease, the time in hospital after 
expiration of enlistment was not actual service under his contract of enlist- 
ment nor service for making good time lost under his contract, and he is 
not entitled to pay and allowances for the period of such hospitalization. 


Comptroller General Brown to the Secretary of the Navy, August 26, 1939: 


There has been considered your letter of January 18, 1939, rela- 
tive to audit exceptions to payments made on vouchers Nos. 1455, 
1648, 1810, and 1956, for the months of January, February, March, 
and April 1938, accounts of Lt. Col. Charles A. Wynn, paymaster, 
Department of the Pacific, United States Marine Corps, aggregating 
$85.75, representing pay and allowances paid to Private, First Class, 
Charles R. Potter, subsequent to the normal expiration date of his 
enlistment. 

It is reported that the records of the Navy Department show that 
Potter was enlisted in the United States Marine Corps on December 
27, 1933; was admitted to treatment aboard the U. 8S. S. West Vir- 
ginia on August 21, 1935, for syphilis due to his own misconduct and 
was retained for treatment on board that vessel until September 9, 
1935, a total period of 20 days; that the medical history in the case 
disclosed that the initial symptom occurred on the date of Potter’s 
admission for treatment, August 21, 1935; that on January 14, 1938, 
he was admitted to the United States Naval Hospital, Navy Yard, 
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Puget Sound, Wash., for treatment of the same disease and remained 
under treatment to include March 31, 1938. It is further reported 
that after release from treatment March 31, 1938, Potter was dis- 
charged from the service on April 12, 1938, by reason of expiration 
of enlistment, having been retained in the service to make good the 
remaining two days’ time lost under Navy General Order No. 20 and 
detained 10 days for the convenience of the Government apparently 
due to administrative requirements. 

The period of actual service required under Potter’s enlistment 
was 4 years beginning December 27, 1933, and ending December 26, 
1937, and but for the time lost between those dates the latter date 
was the date that his enlistment expired. He had made good all but 
2 of the 20 days lost between December 27, 1937, and January 13, 
1938, when treatment was resumed for the disease, the initial symptom 
of which appeared more than 1 year previously, and he was ac- 
corded such treatment until March 31, 1938, payment of pay and 
allowances as an enlisted man of the Marine Corps having been 
credited apparently because of section 2, act of May 17, 1926, 44 
Stat. 557, and the fact the time lost during the enlistment had not 
been completely made good. 

Potter’s contract was for 4 years’ actual service and for pay for 4 
years. Actual service day for day was necessary to make good the 
20 days’ time lost. Time in the hospital after expiration of enlist- 
ment on account of sickness of the nature which was being made 
good was not actual service under his contract of enlistment nor was 
it service making good time lost under his contract of enlistment. 
While the loss of time which is required to be made good under 
Navy General Order No, 20 and the act of August 29, 1916, as 
amended by the act of July 1, 1918, 31 U. S. Code, section 183, is 
normally a question distinct from the question of the right to pay for 
time so lost under the act of May 17, 1926, this latter act, Title 34, 
U. S. Code, section 882a—d, by the use of the phrase “no person in the 
active service in the military or naval service who shall be absent 
from his regular duties,” etc., clearly contemplates absence from serv- 
ice between the date of enlistment and normal date of discharge and 
was not designed or intended to extend an enlistment with pay to the 
extent of the hospital treatment deemed desirable for a disease due 
to the man’s misconduct so as to confer a continuous and indefinite 
period of pay and allowances upon a man. That is to say, the auto- 
matic extension of enlistment after normal date of expiration of en- 
listment to make good by actual naval service under the Act 
of August 29, 1916, operates to require actual service (as dis- 
tinct from time lost under the act) and time after expira- 
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tion of enlistment spent in hospital for the cause that made 
necessary the automatic extension of enlistment is not serv- 
ice for pay. That is, the amount accruing to the man under his 
enlistment contract may not be increased by absence, during the 
extended period of enlistment, in hospital for the same cause that 
made the extension necessary. For the effect on the pay status of an 
enlisted man receiving hospital treatment in the United States after 
the normal date of expiration of his enlistment contract see decision 
B-1749, 19 Comp. Gen. 290, to you dated today. 

As the payments in question seem to have been made under the 
decision of the former accounting officers which gave some basis 
therefor, the items, if otherwise correct, will be passed to credit, 
but the rule as indicated herein will be for application to payments 
hereafter made. 


(B-1749) 


PAY—AFTER EXPIRATION OF ENLISTMENT AND DURING TREATMENT 
IN HOSPITAL—NAVY ENLISTED MEN 





Retentions of Navy enlisted men for treatment at a hospital in the United 
States after expiration of enlistment must be considered as primarily for 
the benefit of the man concerned and not as a holding for military service, 
whether the patient is being treated for disease incurred incident to his own 
misconduct or in line of duty, and enlisted men so held are not entitled to 
pay beyond the date of expiration of enlistment. 26 Comp. Dec. 447 and 
decisions following the rule there set forth will no longer be for application. 


Comptroller General Brown to the Secretary of the Navy, August 26, 1939: 
There has been considered your letter of May 2, 1939, as follows: 


In the Acting Comptroller General's decision to the Secretary of the Navy 
of April 11, 1989, B-1749, the question was considered as to the right of Atwood 
Henry Burnham, water tender first class, U. S. Navy, to pay from August 6, 
1938, date following expiration of his last enlistment (as extended), to the 
date of his transfer to the Fleet Naval Reserve to be effective on or about 
March 1, 1939. 

As the facts in Burnham’s case are stated correctly in the cited decision of 
April 11, 1939, a restatement of the same herein is not deemed necessary. 

As to Burnham's right to pay for the period August 6, 1938, the date following 
expiration of his last enlistment (as extended), to the date of his transfer to 
the Fleet Naval Reserve to be effective on or about March 1, 1989, it was 
concluded in the decision of April 11, 1939, as follows: 

“While in a status of awaiting trial after expiration of enlistment and 
incidentally, also in the hospital for treatment, it was directed some 54% months 
after expiration of enlistment that no disciplinary action would be taken against 
this enlisted man incident to the charge of desertion. The retention after 
August 5, 1988, for the twofold purpose of awaiting trial and as a patient in 
hospital did not constitnte service in the enlistment period for which he last 
contracted to serve, and the subsequent administrative determination not to 
try him on the charge of desertion and to remove the charge did not create a 
status entitling to pay after date of expiration of enlistment. In the cireum- 
stances of this particular case the conclusion of the Medical Survey may be 
considered merely as a defense to the desertion charge for the benefit of the 
enlisted man. On the facts presented Burnham is not entitled to active duty 
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pay as an enlisted man in the Navy subsequent to August 5, 1938.” [Italics 
supplied. ] 

Tn the decision of the Comptroller of the Treasury of December 13, 1920 
(27 Comp. Dec. 541), there was considered the case of an enlisted man who 
deserted on September 12, 1919, surrendered to naval authorities on January 
13, 1920, transferred to the Navy Yard, Boston, Mass., and on June 10, 1920, 
to the Naval Hospital, Fort Lyon, Colo. With respect to this man’s right to 
pay following his surrender to naval authorities, it was stated in the decision: 

“In 26 Comp. Dec. 447, it was held that the period of detention beyond the 
expiration of the term of service of an enlisted man of the Navy, undergoing 
treatment in a hospital is to be considered as for the convenience of the 
Government, and the enlisted man is entitled to pay to and including the date 
of his actual discharge. 

* * * * . * 7 

“Accordingly, Smith is entitled to pay for the period January 13 to February 
16, 1920, computed on the base rate of $84 per month, and if he was not 
sentenced by court-martial to confinement and forfeiture of pay he would be 
entitled to continue in the receipt of pay at the above rate beyond the date 
his enlistment was due to expire to and including the actual date of discharge.” 

In the Comptroller General's decision of April 22, 1924, A-2138, the right of 
an enlisted man of the Navy to pay and allowances while undergoing treatment 
in a hospital subsequent to expiration date of enlistment was definitely reeog- 
nized, and in support of this conclusion there was cited the earlier decision 
of the Comptroller of the Treasury of December 4, 1919 (26 Comp. Dec. 447), 
supra, 

Prior to the decision of the Comptroller of the Treasury of December 4, 1919 
(26 Comp. Dec. 447), both under Navy regulations and decisions of former 
Comptrollers of the Treasury, it was held that pay was not due after expiration 
of enlistment during treatment of enlisted men in hospitals, 

However, an exception tothe rule just mentioned was stated in an earlier 
decision of August 14, 1919 (26 Comp. Dec. 128), to the effect that an enlisted 
man sent to a hospital for treatment was entitled to puy for time after his 
enlistment expired “only up to and including the day on which the Government 
is ready to discharge him, no pay accruing after that date for the period he 
was held for treatment for his own benefit.” . 

The Acting Comptroller General’s decision of April 11, 1919 [1939], supra, is 
expressly applicable to the “circumstances of this particular case” and appears 
to rest primarily on Burnham's “status of awaiting trial after expiration of 
enlistment,” his concurrent status as a patient in the hospital being apparently 
treated as merely incidental to his status as an enlisted man awaiting trial after 
date of expiration of enlistment (as extended). 

As bearing on this guestion, your attention is invited to the provisions of 
article 1190 (4), U. S. Navy Regulations, 1920, as amended by C. N. R. No. 8, 
which reads as follows: 

“(4) Enlisted men held for treatment at a hospital after expiration of enlist- 
ment are held for the convenience of the Government, and entitled to pay and 
allowances until date of actual discharge from the service.” 

In order that there may be no misunderstanding as to the effect and proper 
application of the Acting Comptroller General's decision of April 11, 1989, B-1749, 
the Navy Department requests to be advised whether such decision was intended 
to reverse or modify the prior decisions of December 4, 1919 (26 Comp. Dec. 447), 
December 13, 1920 (27 Comp. Dec. 541), or April 22, 1924, A-2138. 


There was considered in decision A-87291, dated August 5, 1937, 
published 17 Comp. Gen. 103, the right of an enlisted man of the 
Navy to pay while being held beyond the expiration of his enlistment 
awaiting trial by court martial, and in the submission of the Seere- 
tary of the Navy in that case attention was invited to the apparent 
conflict between the decisions of May 15, 1922, A-6737, and March 11, 
1932, published 11 Comp. Gen. 342 (an Army case). The decision of 
August 5, 1937, held in agreement with 11 Comp. Gen. 342, that an 















292 DECISIONS OF THE COMPTROLLER GENERAL 


enlisted man of the Navy is not entitled to pay for any period he may 
be held on court-martial charges after expiration of enlistment. At 


pages 103, 104 of the published decision of August 5, 1937, it was 
stated : 


In support of the conclusion in the decision of May 15, 1922, that an enlisted 
man of the Navy was entitled to pay while being held after expiration of 
enlistment awaiting approval of a general court-martial sentence there were 
cited 26 Comp. Dec. 447 and 27 id. 541. Those decisions were limited to the 
holding that the period of detention beyond the expiration of the term of service 
of an enlisted man of the Navy undergoing treatment in hospital is to be con- 
sidered as for the convenience of the Government and that the man is entitled 
to pay to and including the date of his actual discharge. 

Prior to the decision in 26 Comp. Dec. 447, both under Navy regulations and 
decisions of former Comptrollers of the Treasury, the holding appears to have 
been uniform and settled that pay was not due after expiration of enlistment 
during treatment of enlisted men in hospitals. Paragraph 1173, Navy Regula- 
tions, 1865, 2 Comp. Dec. 11; Navy Regulations, 1876, page 123, paragraph 26, 
Navy Regulations, 1893, article 1231, paragraph 1, 3 Comp. Dec. page 4; article 
1129 (2), Navy Regulations, 1909, 18 Comp. Dec. 436; 23 Comp. Dec. 370. 

In 12 Comp. Dec. 620, 622, it was stated: “The regulation quoted provides for 
his retention in the hospital in the United States for treatment after his enlist- 
ment has expired from motives of humanity and entirely for the benefit of the 
man. He is not held in military service but is merely retained in the hospital 
as a patient for treatment.” 

A further consideration of the decision in 26 Comp. Dec. 447, and the inference 
arising from legislation apparently deemed necessary to authorize pay after 
expiration of enlistment, raises a doubt that the rule should properly be extended 
to apply so as to authorize pay after expiration of enlistment to enlisted men of 
the Navy who are detained awaiting trial by court martial. 


It will be seen that while comment was made regarding the rule 
stated in 26 Comp. Dec. 447 the facts for consideration in the deci- 
sion of August 5, 1937, differed materially from those considered in 
the decision of the former Comptroller of the Treasury. I am of the 
view that the correct, proper, and lawful rule is that stated in the 
regulations of the Navy Department and the decisions of the former 
accounting officers of the Treasury prior to the decision published 
beginning in the 26th volume, namely, that retentions of enlisted 
men in the hospital in the United States for treatment after expira- 
tion of enlistment are motivated primarily for purposes of humanity 
and entirely for the benefit of the man concerned; they are not held 
for military service but merely detained in hospital for treatment 
and this is so whether the patient is being treated for a disease in- 
curred incident to his own misconduct or in line of duty. When the 
contract of enlistment expires the man is entitled to be discharged 
unless detained in the public service as provided and defined by stat- 
ute he is required to serve thereafter as, for instance, under section 
1422 of the Revised Statutes or other proper administrative purposes. 
See, also, 7 Comp. Dec. 391; 8 id. 461; 18 id. 185, 

In answer to your specific question and based upon the authority 
contained in 17 Comp. Gen, 103, 18 id. 781, and what is said herein, 
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the decisions following 26 Comp. Dec. 447 will no longer be for 
application. 


(B-3616) 


STATUTORY CONSTRUCTION—GENERAL AND SPECIFIC PROVISIONS; 
PAY—RETIRED—COAST GUARD COMMANDANT 


General and special provisions in a statute should stand together if possible, but 
where the terms or expressions in one part of a statute are inconsistent 
with more specific or particular provisions in another part, the particular 
provision must govern uniess the statute as a whole clearly shows a contrary 
intention, and they must be given effect notwithstanding the general pro- 
vision is broad enough to include the subject to which the particular pro- 
visions relate. 

A Coast Guard officer retired after more than 40 years’ service with the rank of 
commandant, at which time while so serving he held the rank of rear ad- 
miral and was in receipt of pay of a rear admiral of the lower half of the 
Navy, is entitled as provided in section 2 of the act of January 12, 1923, as 
amended, to retired pay computed on that of a rear admiral of the lower 
half of the Navy on the retired list, and the provisions of section 3 of the 
said act, 42 Stat. 1131, are not applicable, as contended, so as to authorize 
retired pay in excess of that so provided. 


Comptroller General Brown to the Secretary of the Treasury, August 28, 1939: 


There has been considered your letter of May 2, 1939, in which 
decision is requested as to the correct rate of retired pay of Rear 
Admiral William E. Reynolds, United States Coast Guard, retired. 
There was also received and considered in connection with your 


submission a memorandum or brief presented August 7, 1939, by the 
attorney for Rear Admiral Reynolds, in support of the position 
taken by his client in which it is contended that he is entitled to 
the benefits of the provision contained in the second proviso of sec- 
tion 3 of the act of January 12, 1923, 42 Stat. 1131. 

The Register of Commissioned Officers of the United States Coast 
Guard, 1938, shows that William Edward Reynolds was born Janu- 
ary 11, 1860, and was retired January 11, 1924, by reason of having 
reached the age of 64 years under the provisions of section 4 of the 
act of April 12, 1902, 32 Stat. 100, made applicable to the Coast 
Guard by section 3 of the act of January 28, 1915, 38 Stat. 801, 802. 
The date of the officer’s original appointment is not stated but it is 
reported that he had completed more than 40 years’ service when 
retired with the rank of commandant, United States Coast Guard, 
at which time while so serving he held the rank of rear admiral and 
was in receipt of pay of a rear admiral of the lower half of the 
Navy. It appears to be the contention of the officer that having com- 
pleted more than 40 years’ service, the provisions of section 8 of the 
act of January 12, 1928, 42 Stat, 1131, are applicable so as apparently 
to confer on him the rank of rear admiral and not the rank provided 
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by the statute, i. e., commandant, and to advance his rank on the 
retired list to that of vice admiral or if not to vice admiral to rear 
admiral, upper half, with the retired pay provided for that “rank.” 
Section 9 of the act of April 12, 1902, 32 Stat. 101, provided: 
That all officers borne upon the retired or permanent waiting-orders list at 
the date of the passage of this act, or hereafter, shall receive seventy-five per 
centum of the duty pay, salary, and increase of the rank upon which they 


have been or may be retired: Provided, That no longevity increase of pay shall 
be allowed for any length of service accruing after retirement. 


By section 1 of the act of January 12, 1923, 42 Stat. 1130, title 14, 
U. S. Code, section 10, there was authorized for the Coast Guard one 
commandant, previously designated as captain commandant by the 
act of January 28, 1915, 38 Stat. 801, 802. Section 2 of the act of 
January 12, 1923, 42 Stat. 1130, title 14, U. S. Code, section 11, 
authorized the President to appoint in the Coast Guard, by and 
with the advice and consent of the Senate, one commandant for a 
period of 4 years who may be reappointed for further periods of 4 
years, to be selected from the active list of line officers not below the 
grade of commander, who shall have, while serving as commandant, 
the rank, pay, and allowances of a rear admiral (lower half) of the 
Navy. This section 2 provided further that an officer whose term 
of service as commandant has expired may be appointed a captain 
and shall be an additional number in that grade, but if not so ap- 
pointed shall take the place on the lineal list in the grade that he 
would have attained had he not served as commandant and be an 
additional number in such grade. 

Section 2 of the act of January 12, 1923, 42 Stat. 1130, provided 
further as follows: 

* * * ‘That any officer who shall hereafter serve as commandant shall, 
when retired, be retired with the rank of commandant and with the pay of a rear 
admiral (lower half) of the Navy on the retired list. * * 

Section 3 of the act of January 12, 1923, 42 Stat. 1131, referred to 
above, and upon which the officer apparently relies as a basis for 
claiming retired pay computed upon a rank above that of rear admiral 
(with pay of the lower half), is worded as follows: 

That hereafter no commissioned officer of the Coast Guard shall be promoted 
to a higher grade or rank on the active list, except to commandant or to 
engineer in chief, until] his mental, moral, and professional fitness to perform 
all the duties of such higher grade or rank have been established to the satis- 
faction of a board of examining officers appointed by the President, and until 
he has been examined by a board of medical officers and pronounced physically 
qualified to perform a!l the duties of such higher grade or rank: Provided, That 
if any commissioned officer shall fail in his physical examination for promotion 
and be found incapacitated for service by reason of physical disability con- 
tracted in the line of duty, he shall be retired with the rank to which his 
seniority entitled him to be promoted: Provided further, That hereafter when a 


commissioned officer of the Coast Guard who has had forty years’ service shall 
retire, he shall be placed on the retired list with the rank and retired pay of 
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one grade above that actually held by him at the time of retirement; and, in 
the case of a captain, the rank and retired pay of one grade above shall be the 
rank of commodore and the pay of a commodore in the Navy on the retired list. 


The pay and allowances of a rear admiral (lower half) of the 
Navy authorized by section 2 of the act of January 12, 1923, for 
officers of the Coast Guard not below the grade of commander, after 
appointment and during their incumbency as commandant, are nec- 
essarily of a temporary nature made specifically applicable to such 
officers, and the provision for their retirement while commandant 
with the rank of commandant and with pay of a rear admiral (lower 
half) on the retired list is likewise a special provision for their exclu- 
sive benefit. The specific provision contained in section 2 of the 
act of January 12, 1923, for retirement of officers of the Coast Guard 
serving as commandant is separate and distinct from the general pro- 
vision of section 3 for officers after completion of 40 years’ service. 
It is to be noted the statute confers a specific rank in which the officer 
is to be retired; it does not provide for his retirement as a rear ad- 
miral, lower half; it directs that he be retired with the rank of 
commandant, 

It is a well settled rule of statutory construction that where a 
specific provision is made for a particular object or purpose, a general 
provision which, but for the special provision, might have been appli- 
cable is not applicable to the object and purpose specifically provided 
for. 1 Comp. Gen. 372 and cases cited therein. General and special 
provisions in a statute should stand together if possible, but where 
the terms or expressions in one part of a statute are inconsistent with 
more specific or particular provisions in another part, the particular 
provision must govern and control unless the statute as a whole 
clearly shows a contrary intention, and they must be given effect not- 
withstanding the general provision is broad enough to include the 
subject to which the particular provisions relate. 59 C. J., pages 1000, 
1001; Rodgers v. United States 185 U. S. 83, 46 L. Ed. 816. 

The Rodgers case, supra, is particularly applicable by analogy to 
the facts and law in the present case. Rodgers, a rear admiral of the 
lower half of the Navy, brought suit to recover additional pay and 
allowances of a major general of the Army, less certain deductions, 
from July 1, 1899, under sections 7 and 13 of the Naval Personnel Act 
of March 3, 1899, 30 Stat. 1005, 1007. Section 7 provided, inter alia, 
that the active list of the line of the Navy as constituted by section 1 
of the act should be composed of 18 rear admirals; that each rear 
admiral embraced in the 9 lower numbers should receive the same 
pay and allowances as were allowed a brigadier general of the Army. 
Section 13 provided, in effect, among other things, that after June 30, 
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1899, commissioned officers of the line of the Navy should receive the 
same pay and allowances as those provided for officers of the corre- 
sponding rank in the Army. Under section 1466 of the Revised Stat- 
utes, it was provided that rear admirals of the Navy should have 
relative rank with major generals of the Army and that commodores 
of the Navy should rank with brigadier generals of the Army. By 
the act of March 3, 1899, the rank of commodore on the active list of 
the Navy was abolished. The claimant, Rodgers, contended that 
under section 13, after June 30, 1899, all rear admirals of the Navy 
became entitled to the pay and allowances of a major general of 
the Army, less certain allowances as therein provided. 

In affirming the decision of the former Comptroller of the Treas- 
ury, 5 Comp. Dec. 750, and the Court of Claims, 36 Ct. Cls. 266, both 
of which denied the contentions made by the claimant, the Supreme 
Court, speaking by Mr. Justice Brewer, after stating the applicable 
statutory rule of construction hereinbefore referred to, supported by 
text writers and decisions, said, page 88, 185 U. S.: 

In the light of this canon, how should these two sections be construed? Sec- 
tion 7 in effect abolishes the rank of commodore, at least so far as respects the 
active list of the line of the Navy, and lifts those in that rank to that of rear 
admiral. The attention of Congress was thus directed to such change and the 
proper accompanying provisions in respect to salary and otherwise, and it de- 
clared that the lower nine rear admirals, they who were by the section lifted 
to that rank, should receive a particular salary. Clearly that was a special 
provision in respect to a matter to which the attention of Congress was at the 
time directed. If another statute had been passed at a subsequent or on the 
same day making general provision for the salaries of naval officers, clearly 
the canon to which we have referred would apply. A fortiori, when the sub- 
sequent general provision is in the same statute it should be held applicable. 
So, when in § 13, Congress prescribed a general rule for the salaries of naval 
officers, such general rule cannot within the scope of this canon be understood 
as repealing the special provision in the prior section, but the special provision 
must be taken as an exception to and limitation of the general rule. 

A brief history of the pertinent legislation affecting the former 
Revenue Cutter Service and the Coast Guard up to the present time 
shows conclusively that the Congress since 1908 has considered the 
office of commandant and the pay and allowances attaching thereto, 
including retired pay, separate from that of the other commissioned 
officers of those services. 

The act of April 12, 1902, 82 Stat. 100, entitled an act to promote 
the efficiency of the Revenue Cutter Service, provided that on and 
after its passage the commissioned officers of the Revenue Cutter 
Service shall consist of captains, first lieutenants, second lieutenants, 
third lieutenants, captains of engineers, chief engineers, first assist- 
ant engineers, second assistant engineers, and constructors, the 
engineer officer personnel to have rank as provided in section 1. 
Section 2 of the act of April 12, 1902, id., provided that the commis- 
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sioned officers shall have rank as follows: Captains with majors in 
the Army and lieutenant commanders in the Navy; first lieutenants 
with captains in the Army and lieutenants in the Navy; second lieu- 
tenants with first lieutenants in the Army and lieutenants (junior 
grade) in the Navy and third lieutenants with second lieutenants in 
the Army and ensigns in the Navy. 

It was provided on and after passage of the act of April 16, 1908, 
35 Stat. 61, that the President was authorized, by and with the advice 
and consent of the Senate, to appoint in the Revenue Cutter Service 
one captain commandant for a period of 4 years who should act as 
chief of division of Revenue Cutter Service with rank of a colonel 
in the Army and a captain in the Navy. This act also provided for 
one engineer in chief with rank of lieutenant colonel in the Army 
and commander in the Navy. General provisions were also made in 
this act for all the other commissioned officers in the Revenue Cut- 
ter Service with special provision for the retired pay of the captain 
commandant and of the engineer in chief. Except as provided in 
section 5 of the act of April 16, 1908, 35 Stat. 62, retirement of the 
commissioned officers generally appears to have been controlled by 
the laws enacted prior thereto. Thus, there were initially established 
separate provisions for retirement and retirement pay of the cap- 
tain commandant and the engineer in chief. 


The rank, pay, and allowances of the officer serving as comman- 
dant in the United States Coast Guard, including his rank and pay 
on the retired list under the act of January 12, 1923, are found exclu- 
sively within section 2 of that act. Section 2 of the act of January 
28, 1915, 38 Stat. 801, provided: 


That in the Coast Guard there shall be a captain commandant, senior cap- 
tains, captains, first lieutenants, second lieutenants, third lieutenants, engineer 
in chief, captains of engineers, first lieutenants of engineers, second lieutenants 
of engineers, third lieutenants of engineers and constructors, cadet and cadet 
engineers, * * * 


By the act of June 5, 1920, 41 Stat. 879, it was provided as 
follows: 


Titles of commissioned officers of the Coast Guard are hereby changed as 
follows: Senior captain to commander, captain to lieutenant commander, first 
lieutenant to lieutenant, second lieutenant to lieutenant, junior grade, third lien- 
tenant to ensign, captain of engineers to lieutenant commander (engineering), 
first lieutenant of engineers to lieutenant (engineering), second lieutenant of 
engineers to lieutenant, junior grade (engineering), and third lieutenant of 
engineers to ensign (engineering): Provided, That all laws applicable to the 
eet abolished in the Coast Guard shall apply to the titles hereby 
es 8 ; 


It will be noted that the act of June 5, 1920, did not change or affect 
the rank provided in the act of January 28, 1915, for either the cap- 
tain commandant or the engineer in chief, Their ranks and titles 
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were affected by section 2 of the act of January 12, 1923, which 
changed the title and rank of commandant with pay and allowances 
on the active and retired lists as therein exclusively provided. Section 
1 of the act of January 12, 1923, 42 Stat. 1130, specifically authorized 
the grades and distributions from one commandant down through the 
grade of ensign. Promotions to the grades “created by this act,” 
namely, captain, captain (engineering), and commander (engineer- 
ing), were authorized by section 1 to be from the next lower grades by 
seniority. The commissioned officers referred to in section 3 were all 
commissioned officers of the Coast Guard exclusive of the comman- 
dant, and did not contemplate officers above the grade of captain. 
The rank of commodore on the active list in the Navy had been abol- 
ished by the Naval Personnel Act of 1899 (referred to in the Rodgers 
decision) and with this in mind the Congress provided that the com- 
mandant should have the rank, pay, and allowances of a rear admiral 
of the lower half of the Navy, a grade which no other officer of the 
Coast Guard could attain on the active list under the act of January 
12, 1923, and which no officer could have on the retired list, the com- 
mandant being retired “with the rank of commandant and with the 
pay of a rear admiral (lower half) of the Navy on the retired list.” 
It was recognized by section 3 that but comparatively few officers of 
the service would or could attain the title and grade of commandant; 
the highest rank they could attain (excluding engineer in chief pro- 
vided for in section 2) was that of captain and as to these high- 
ranking officers, section 3 provided in express terms that a captain 
retired after 40 years’ service should be retired with the rank and 
retired pay of commodore. 

In this connection attention is also invited to the explanation and 
purpose of House Resolution 10531, Sixty-seventh Congress, which 
became the act of January 12, 1923, offered by Hon. Samuel E. Wins- 
low, manager of the bill and chairman of the committee having 
charge thereof, as reported in the Congressional Record of December 
6, 1922, at pages 149, 150: 

Mr. Butter. Will the gentleman state what the abilities of these men amount 
to? Will the gentleman state their experience and how they have served along 
with the Navy, and speak of their great ability as navigators? These men on 
the sea who have piloted these little ships around from place to place have 
become the equal of a number of great navigators of the United States Navy. 

Mr. Winstow. Without any desire to cast aspersion upon any other branch 
of the service—and there is no need for doing any such thing—I think we can 
safely stand by this little Coast Guard Service with the assurance that they 
have no superiors on the pay roll of the United States in any department, 
engineering or otherwise. 

Mr. Butter. And heretofore they have had one high grade, that of commo- 
dore, only. 


Mr. WiInstow. Commandant. 
Mr. Butter. Captain commandant. 
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Mr. Winstow. That will be changed under this bill to commandant, taking 
out the “captain.” 
Mr. Butier. He will get the pay and allowance of a commodore of the 
Navy, which is that of a rear admiral of the lower grades; is that right? 
Mr. Wrinstow. In case of retirement; yes. 
* * * * * am * 


Mr. Lirrte. And the commandant will have the rank of a rear admiral? 

Mr. Winstow. Yes. 

Mr. Lirrte. And the commodore business does not enter into it—— 

Mr. Wrnstow. Only on retirement. 

Mr. Lirrte. I think I understand it now. You are retiring the captain 

Mr. Wrinstow. The captain will retire as a commodore. 

Mr. Lirrte. I am lost again. Is there a captain going to retire as a 
commodore under this bill? 

Mr. Wrinstow. Well, it would seem so, and if the captain retires he retires 
as a commodore, 

Mr. Lirtre. Is that the provision of the bill? 

Mr. Winsrow. That is the only way to provide for a captain to be retired 
as of the next upper grade. 

Mr. Lirrre. You do not retire him as a rear admiral of the lower grade? 

Mr. Wrnstow. You will not have a rear admiral except the commandant. 


It is thus shown that since the act of April 16, 1908, throughout 
the legislation affecting the commissioned officer personnel of the 
Coast Guard and former Revenue Cutter Service, the rank, pay, and 
allowances of commandant were considered and treated separately, 
distinctly, and specifically from that of any other commissioned 
officer and there is no implication or suggestion that in the act of 
January 12, 1923, the commandant was to be considered under the 
general provisions of section 3 applicable to the other commissioned 
officers and could not well be as he was to be retired with the rank 
of commandant. 

If any further doubt existed that such cumulative rights as con- 
tended for were never intended or contemplated, such doubt appears 
to have been effectively removed by the provisions of the act of 
June 9, 1937, 50 Stat. 252, which provides, in part, as follows: 

* * * ‘That any officer who has served or shall hereafter serve as com- 
mandant, if heretofore or hereafter retired, whether before or at any time 
after the termination of his service as commandant, shall, if receiving the pay 
of a rear admiral (upper half) at the termination of his service as commandant, 
be placed on the retired list with the rank and retired pay of a rear admiral 
(upper half) or, if receiving the pay of a rear admiral (lower half) at the 
termination of his service as commandant, shall be placed on the retired list 
with the rank and retired pay of a rear admiral (lower half), and that any 
officer whose term of service as commandant has expired may be appointed a 
captain and shall be an additional number in that grade, but, if not so appointed, 
he shall take the place on the lineal list in the grade that he would have 


obtained had he not served as commandant and be an additional number in 
such grade; 


This act gives the rank of rear admiral (lower half) to the claimant 
long after his retirement. 

The Congress has undoubted power to fix the pay of commissioned 
officers of the active list of the Coast Guard, and, also, to provide 
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the rates of their retirement pay. While one of the purposes of 
the act of June 9, 1937, was to bestow upon officers of the Coast Guard 
who had served as commandant, the rank and retired pay based 
upon the pay received by them while serving as commandant, even 
though their retirement was effected subsequent to the termination 
of their service as commandant, the act also definitely and specifically 
provided that an officer “who has served or shall hereafter serve as 
commandant, if heretofore or hereafter retired * * * shall 
* * * if receiving the pay of a rear admiral (lowerhalf) * * * 
be placed on the retired list with the rank and retired pay of a rear 
admiral (lower half) * * *.” See Wood v. United States, 107 
U.S. 414. This language with its specific reference and application 
to the retirement of commandants leaves no room for doubt that 
such officers upon retirement would not gain additional benefits by 
reason of the 40-year provision contained in section 3 of the act of 
January 12, 1923, as amended. 

Your question is answered by saying that Rear Admiral William 
E. Reynolds, United States Coast Guard, retired, is not legally 
entitled to retired pay computed on a rank above that of a rear 
admiral of the lower half of the Navy on the retired list. 


(B-4764) 


PAY—OFFICERS AND ENLISTED MEN OF WRECKED, ETC., VESSELS— 
EFFECT OF SECTIONS 1574 AND 1575, REVISED STATUTES 


‘The purpose of sections 1574 and 1575, Revised Statutes, which provide that 
the pay of officers and men of any vessel of the United States, separated 
from their vessel because of her taking by an enemy, wreck, loss, or destruc- 
tion, shall go on and be paid them under the conditions therein stated 
until their exchange, discharge, or death, was to give a right to the normal 
pay arising from their appointment or enlistment which otherwise would 
have terminated, and not to continue a right to a special allowance or 
additional pay—such as submarine duty pay—payable only for the rendition 
of a particular service. 5 Comp. Dec. 221, distinguished. Decision B-4764, 
July 21, 1939, 19 Comp. Gen. 90, amplified and affirmed. 


Assistant Comptroller General Elliott to the Secretary of the Navy, August 
28, 1939: 

There has been received your letter of July 31, 1939, requesting 
further consideration of decision of July 21, 1939, and inviting 
attention to sections 1574, Revised Statutes (34 U. S. C. 951), and 
section 287, Revised Statutes (34 U. S. C. 954), as apparently having 
application to the question but which were not referred to in the 
former submission or in the decision. 

The question for determination in said decision was whether the 
surviving officers and enlisted men of the U. S. 8. Squalus are 
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entitled to submarine duty pay pending salvage operations of that 
vessel which sank May 23, 1939, and until date the vessel is decom- 
missioned or the officers and enlisted men are formally detached 
therefrom. The decision was to the effect that there is no provision 
of law extending the right to additional pay for submarine duty to 
officers and enlisted men for any period during which it is impossible 
for them actually to perform service on board the submarine to 
which attached, as in this case. 

Section 287, Revised Statutes (34 U. S. C. 954, confers certain 
authority on the accounting officers of the Government with reference 
to the settlement of the accounts of petty officers, seamen, and others, 
not officers, on board any vessel in the employ of the United States 
which by any casualty, or in action with the enemy, has been or may 
be sunk or otherwise destroyed, together with the rolls and papers 
necessary to the exact ascertainment of the several accounts of the 
same at the date of such loss. For reasons which are apparent, that 
section is not regarded as having any application to the question 
here involved. 

Section 1574, Revised Statutes, provides: 

When the crew of any vessel of the United States are separated from such 
vessel, by means of her wreck, loss, or destruction, the pay and emoluments of 
such of the officers and men as shall appear to the Secretary of the Navy, by 
the sentence of a courtmartial or court of inquiry, or by other satisfactory 
evidence, to have done their utmost to preserve her, and, after said wreck, 
loss, or destruction, to have behaved themselves agreeably to the discipline of 
the Navy, shall go on and be paid them until their discharge or death. 

The provisions embodied in article 21 of the Articles for the 
Government of the Navy, section 1624, Revised Statutes (34 U.S. C. 
1200), referred to in the decision of July 21, 1939, and the provisions 
of sections 1574 and 1575, Revised Statutes, were first enacted March 
2, 1799, 1 Stat. 714, and reenacted April 23, 1800, 2 Stat. 52, in terms 
substantially the same as in the Revised Statutes, sections 8 and 4 
of the latter act reading as follows: 

Sec. 3. And be it further enacted, That in all cases, where the crews of the 
ship or vessels of the United States shall be separated from their vessels, by 
the latter being wrecked, lost or destroyed, all the command, power, and author- 
ity, given to the officers of such ships or vessels, shall remain and be in full force 
as effectually as if such ship or vessel were not so wrecked, lost, or destroyed, 
until such ship’s company be regularly discharged from, or ordered again into 
the service, or until a court martial shall be held to inquire into the loss of 
such ship or vessel; and if by the sentence of such court, or other satisfactory 
evidence, it shall appear that all or any of the officers and men of such ship’s 
company did their utmost to preserve her, and after the loss thereof behaved 
themselves agreeably to the discipline of the Navy, then the pay and emoluments 
of such officers and men, or such of them as shall have done their duty as afore- 
said, shall go on until their discharge or death; and every officer or private who 
shall, after the loss of such vessel, act contrary to the discipline of the Navy, 


shall be punished at the discretion of a court martial, in the same manner as if 
such vessel had not been so lost. 
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Sec. 4. And be it further enacted, That all the pay and emoluments of such 
officers and men, of any of the ships or vessels of the United States taken by an 
enemy, who shall appear by the sentence of a court martial, or otherwise, to 
have done their utmost to preserve and defend their ship or vessel, and, after the 
taking thereof, have behaved themselves obediently to their superiors, agreeably 
to the discipline of the Navy, shall go on and be paid them until their death, 
exchange, or discharge. 

The same provisions were reenacted in sections 14 and 15 of the 
act of July 17, 1862, 12 Stat. 608, 609. When these statutes were first 
enacted officers and men were not employed in the Navy for general 
service as under laws now in force but for service on board a par- 
ticular vessel. The number of officers and crew was prescribed for 
each vessel. The pay of officers was prescribed by statute but the 
President was authorized to fix the pay of petty officers, midshipmen, 
seamen, ordinary seamen, and marines. See act of March 27, 1794, 
1 Stat. 350. Seamen and marines were engaged to serve on board the 
vessel for a period not exceeding 1 year but the President could dis- 
charge them sooner if in his judgment their services could be dis- 
pensed with (sec. 10, act of July 1, 1797, 1 Stat. 525) and could extend 
their service beyond 1 year if the vessel should then be at sea. See 
act of April 27, 1798, 1 Stat. 552. 

Article 29 of section 1 of the act of April 23, 1800, 2 Stat. 48, pro- 
vided in part as follows: 

Each commanding officer shall, whenever a seaman enters on board, cause an 
accurate entry to be made in the ship’s books, of his name, time, and term of his 
service; and before sailing transmit to the Secretary of the Navy, a complete 
list or muster roll of the officers and men under his command, with the date of 
their entering, time and terms of their service annexed; and shall cause similar 
lists to be made out on the first day of every second month, to be transmitted to 
the Secretary of the Navy, as opportunities shall occur; accounting in such lists 
or muster rolls, for any casualties which may have taken place since the last list 
or muster roll. * * * 

It is apparent from these several statute enactments that without a 
provision of law to the effect that in case-the vessel is wrecked, lost, 
or destroyed the pay or emoluments of the officers and men employed 
to render service thereon “shall go on until their discharge or death,” 
their pay and emoluments would cease immediately in the event of 
wreck, loss, or destruction of the vessel. The employment of officers 
and men on naval vessels at that time was similar to that of merchant 
seamen. “Under general maritime law the seaman’s right to wages is 
lost with his ship.” 56 C. J. 972. See, also, Henop v. Tucker, Fed- 
eral Case No. 6368 and Drew et al. v. Pope et al., Federal Case No. 
4080. 


Section 4526, Revised Statutes (46 U. S. C. 593), provides: 


In cases where the service of any seaman terminates before the period con- 
templated in the agreement, by reason of the loss or wreck of the vessel, such 
seaman shall be entitled to wages for the time of service prior to such termina- 
tion, but not for any further period. * * * 
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This statute, in fact, changes the rule as developed by the courts of 
admiralty prior to its enactment. 

It is obvious the purpose of these early statutes, carried into sec- 
tion 1574, Revised Statutes, was to change or modify that rule so far 
as officers and men of the Navy were concerned, upon the conditions 
fixed in the statute. There was no purpose to continue a right to a 
special allowance or additional pay, payable only for the rendition 
of a particular service, and so limited; the purpose was to give a 
right to the normal pay arising from the appointment or enlistment 
which under maritime law would have terminated in the event of 
wreck, loss or destruction of the vessel on which serving. The 
changed conditions for payment of the normal pay to officers and 
enlisted men of the Navy now and for some years in effect cannot 
operate to extend the scope, meaning, or purpose of section 1574, 
Revised Statutes. The purpose of section 1575, Revised Statutes, as 
originally enacted was the same as that of section 1574—that is, to 
extend the right to pay and emoluments under conditions and for a 
period during which the law would not otherwise authorize any pay 
or emoluments. In this connection see Straugham v. United States, 
1 Ct. Cls. 324. 

The Comptroller of the Treasury in 5 Comp. Dec. 221 (referred to 
in the submission) recognized the right of officers attached to the 
U. S. S. Maine when that vessel was destroyed in Havana Harbor, 
February 15, 1898, to their regular sea pay and rations for the period 
following the destruction of the vessel until they were formally 
detached therefrom. The law then in force, section 1556, Revised 
Statutes, authorized a specific rate of pay for each grade and rank 
“when at sea,” a different rate of pay when “on shore duty” and an- 
other rate when “on leave or waiting orders.” The pay and emolu- 
ments recognized as payable after the destruction of the Maine in 
that case were the normal pay and emoluments payable to the officers 
attached thereto. 

Accordingly, in view of the history of the statutes later embodied 
in section 1574, Revised Statutes, and their original purpose, which 
was to continue only the normal pay and emoluments of officers and 
men, section 1574, Revised Statutes, is not deemed applicable so as 
to continue submarine duty pay to the surviving officers and men of 
the U. S. S. Squalus until their formal detachment therefrom. To 
so apply section 1574, Revised Statutes, as to include, in the “pay and 
emoluments” that “shall go on and be paid them until their discharge 
or death,” additional pay for submarine duty which in its nature is 
extra pay based on actual “duty aboard a submarine of the Navy” 
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and accrues only “while so serving” would be to give to said statute 
a meaning and purpose not originally contemplated and not hereto- 
fore recognized in the application of that statute. Therefore, you 
are advised that the conclusion reached in the decision of July 21, 
1939, may not be modified. 


(B-2416) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—MINIMUM-CHARGE 
TARIFF PROVISIONS 


The fact that the applicable tariff, or classification rule, prescribes a minimum 
below which the charge collectible from the public at large, for a given 
transportation service, may not descend, does not prohibit the reduction of 
the charge for such transportation below said minimum in connection with 
a shipment of property of the United States over a land grant aided line. 


Assistant Comptroller General Elliott to the Chicago Great Western Railroad 
Company, August 29, 1939: 

There has been considered your request for review of the settle- 
ments listed below in which the amounts shown below, claimed as 
being due on the basis of a minimum charge for less than carload 
shipments, were disallowed : 














Settlement Date Bill Claimed 

eid is akin eits cb tt bitachsiciscuceewe 6/21/38 F-716 $0. 22 
ia aa cals Bl ik alah se wth 5/28/38 F-722 1. 25 
 iitide: cincdnd aGalth ket auto clviar oho 7/16/38 F-731 . 40 
Sn diltbihs «didn Wiiine Gwitiuviiedsedéoa 8/16/38 F-772 1. 50 
I at alia ate ii cheat niente icnine 8/19/38 F-784 ae 
PE tans cab evuk Gubih babe bninws eee 6/15/38 F-799 . 50 
Ss ACES AP AD ahd Gis < dé Vile Uicitiéa bea 7/9/38 F-803 - 16 
i ctiteten tnt Wie wdihnaiadiod omeébtnnt 9/26/38 F-1118 . 25 

4, 49 


In the request for review of the settlements, you state: 


Will you please refer to Consolidated Freight Classification No. 11, rule 13, 
section 1, paragraph (d), which provides as follows: “In no case shall the 
charge on a Single shipment be less than fifty cents.” 

Therefore, under the provisions of this rule, the minimum charge for handling 
a less-than-carload shipment is fifty cents, and this applies to shipments moving 
under commercial or Government bills of lading, and further we contend our 
claim is in strict conformity with Form B of Equalization Agreement, 


Section 1, rule 13, Consolidated Freight Classification No, 11, 
relating to the minimum charge on less-than-carload shipments 
provides : 


Section 1. The minimum charge for a single L. ©. L. shipment from one con- 
signor to one consignee on one bill of lading shall be: 
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(a) If classified ist class or lower, for 100 lbs. at the class or commodity 
rate applicable thereto; or 


(b) If classified higher than Ist class, for 100 Ibs. at the 1st class rate; or 

(c) If shipment contains different articles, and no article is rated higher 
than 1st class, for 100 Ibs. at the class or commodity rate applicable to the 
article taking highest rate; or if any one of the articles is rated higher than Ist 
class, for 100 lbs. at the Ist class rate; but 

(d) In no case shall the charge on a single shipment be less than 50 cents. 
When a L. C. L. shipment moves under a rate made by a combination of sep- 
arately established rates in the absence of joint through rate, whether such 
separately established rates are governed by same or different classifications 
published herein, the minimum charge of 50 cents will apply to the continuous 
through movement and not to each of the separately established factors. 

It appears to be your contention that under the provisions of para- 
graph (d) of the above rule the minimum charge to be collected by 
the earrier for transportation of a Government shipment, as well as 
for transportation of a commercial shipment, cannot be less than 50 
cents. This view, however, overlooks the fact that the act of June 
7, 1924, 43 Stat. 477, 486, provided : 

That hereafter payment * * * shall not exceed 50 per centum of the full 
amount of compensation, computed on the basis of the tariff or lower special 
rates for like transportation performed for the public at large, for the trans- 
portation of property or troops of the United States over any railroad which 
under land-grant acts was aided in its construction by a grant of land on condi- 
tion that said railroad shall be and remain a public highway for the use of the 
United States, and for which adjustment of compensation is required in accord- 
ance with decisions of the Supreme Court construing such land-grant acts, or 
over any railroad which was aided in its construction by a grant of land on 
condition that such railroad should be a post route and military road, subject 
to such regulations as Congress may impose restricting the charge for such 
Government transportation, and such payment shall be accepted as in full for 
all demands for such service, 

The fact, therefore, that the tariff, or classification rule, may pre- 
scribe a minimum below which the charge collectible from the public 
at large, for a given transportation service, may not descend, does 
not remove the restriction imposed by the above statutory provision 
against payment of more, for transportation of property and troops 
of the United States over land-grant railroads, than 50 per centum “of 
the full amount of compensation” for like transportation performed 
for the public at large over said railroads. In other words where 
the minimum charge of 50 cents for a given shipment would be prop- 
erly collectible from the public at large, said charge must be reduced 
with respect to the transportation for the Government of a like 
shipment of property of the United States if the service is rendered 
over a line subject, by reason of land grant, to the conditions 
specified, 

There is also for consideration the fact that the difference between 
the commercial minimum charge and the amount payable from appro- 
priated funds under the above restriction may be said to have been 


paid in the form of the land granted by the Government to aid in the 
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construction of the line of railroad. Thus in Lowisville and Nash- 
ville Railroad Co. v. United States, 267 U. S. 395, it was said: 

The carrier's obligation to haul property of the United States at reduced 
rates was a part of the consideration for which the land grant was made. Part 
of appellant’s compensation for hauling the coal was paid in land, and the bal- 
ance was paid in money. It cannot be said that the total was less than a dollar 
per ton. 

Likewise in the present matter it may be said that a part of the 
minimum charge was paid in land and the balance in money. The 
total would equal the minimum charge collectible from the public for 
like service. 

Accordingly a deduction for land grant from the minimum charge 
here concerned appears to have been authorized by law and the set- 
tlements may not be modified as urged. 


(B-5102) 


DISBURSING OFFICERS AND AGENTS—LIABILITY AND REQUESTS FOR 
REVIEW—PAYEE’S FINANCIAL INABILITY TO REFUND ERRONEOUS 
PAYMENTS, AND REVIEW REQUESTS BY OTHER THAN DISBURSING 
OFFICER; SUBSISTENCE—PER DIEMS—TOWNS ADJACENT TO AND 
WITHIN HEADQUARTERS CITY 








Requests for review of exceptions or disallowances made in the settlement of 
a disbursing officer’s account ordinarily are not for consideration by the 
General Accounting Office unless submitted by the disbursing officer whose 
accounts are involved. 

Fractional per diems paid on trips from Los Angeles, the employee’s station, to 
Long Beach, Calif. (outside the corporate limits of, and adjacent to, Los 
Angeles), which were not confined to the period between 8 a. m. and 6 p. m., 
and which exceeded 3 hours, may be credited in the accounts of the dis- 
bursing officer involved. 

Fractional per diems paid on trips from Los Angeles, the employee's station, 
to San Fernando and Santa Monica, Calif., each of which is a small town 
within Los Angeles, may not be credited in the accounts of the disbursing 
officer involved. 

The disbursing officer is the one primarily responsible for erroneous payments 
made by him, and the fact that the employee who received such payment 
is now out of the service and financially unable to make refund constitutes 
no reason for relieving the disbursing officer from responsibility for errone- 
ous payments. 


Comptroller General Brown to the Secretary of the Treasury, August 29, 1939: 
There has been considered your letter of July 1, 1939, as follows: 


Reference is made to notice of exception of $16.25 in the April 1936 reim- 
bursement voucher of Merle Garrison, investigator, Alcohol Tax Unit, San 
Francisco, California, paid in the May 1936 account of G. F, Allen, voucher No. 
12-51637. 

The exception covers claim for per diem at Long Beach, San Fernando, and 
Santa Monica, California, which it is held is not allowable since these points 
are located within the exterior boundaries of the City of Los Angeles, the em- 
ployee’s post of duty, or adjacent thereto, and travel to these points does not 
establish a travel status away from post of duty for the payment of per diem. 
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Both the decision A-75690, 15 Comp. Gen., p. 1117, dated June 19, 1936, relative 
to adjacent cities, on which the disallowance of per diem is based, and decision 
A-87188, dated August 6, 1937, relative to exterior boundaries of cities, were 
rendered subsequent to the payment of the voucher in question. 

The towns of Long Beach, San Fernando, and Santa Monica are separate 
municipalities. Long Beach is located outside the exterior boundaries of the 
city of Los Angeles, but adjacent thereto. San Fernando and Santa Monica 
are entirely surrounded by the city of Los Angeles and are now considered by 
your office to be a part of Los Angeles. The per diem in question was claimed 
in connection with travel between Los Angeles and Long Beach, San Fernando, 
and Santa Monica necessary in the performance of official duties and, since both 
decisions bearing on the case were rendered subsequent to the time the voucher 
was paid, it is evident that the employee had no intention of claiming anything 
but what was proper under the regulations in force at the time. 

In view of the fact that Mr. Garrison is unable to refund the $16.25, as he 
has not had regular employment since his separation from the Internal Revenue 
Service December 31, 1936, and since the decisions bearing on the case were 
rendered subsequent to the time the voucher was paid, it is requested that 
credit be allowed in this specific instance for the amount outstanding and 
that the case be closed. 

Requests for review of exceptions or disallowances made in the 
settlement of a disbursing officer’s account ordinarily are not for 
consideration by this office unless submitted by the disbursing officer 
whose accounts are involved. However, there appearing to have 
been an administrative misunderstanding in this matter, the source of 
the request for review will not, in this instance, be further questioned. 

When properly authorized under existing statutes and regulations 
an employee is allowed mileage or transportation costs, as the case 
may be, for all travel beyond the corporate limits of his headquarters 
(16 Comp. Gen. 577) and, also, per diem in lieu of subsistence if 
his official business necessitates his departure from his headquarters 
before 8 a. m. or return thereto after 6 p. m. and the total absence 
exceeds 3 hours (par. 51, Government Travel Regulations). As $7.50 
of the amount for which credit was disallowed represents fractional 
per diems paid on trips from Los Angeles to Long Beach (outside 
the corporate limits of Los Angeles) which were not confined to the 
period between 8 a. m. and 6 p. m., and which exceeded 8 hours, 
credit will be allowed for that amount. 

However, the remainder of the disallowance involves payments 
of fractional per diems on trips from the employee’s station in Los 
Angeles to San Fernando and Santa Monica, each of which is a 
small town within Los Angeles. A person going from a point in 
Los Angeles to another point in Los Angeles on the opposite side 
of San Fernando or Santa Monica would not be entitled to per diem 
in lieu of subsistence as he would still be within the corporate limits 
of his headquarters, Paragraphs 8 and 46, Government Travel Reg- 
ulations. Obviously, it would not be equitable nor would it be lawful 
to allow per diem in lieu of subsistence to a person going a shorter 


distance in the same direction but stopping in San Fernando or 
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Santa Monica, as the case may be. See A-87188, August 6, 1937; 
A-93377, November 30, 1938; A-76945, July 28, 1936, and February 
3, 1938. These decisions did not change any prior ruling or decision 
upon this question and it will be noted that the payments involved 
in the decisions A-87188 and A-93377 were made in September 1934 
and August 1935, respectively, prior to the payments involved in 
your submission. 

As the disbursing officer is the one primarily responsible for erro- 
neous payments made by him, the fact that the employee who received 
such payment is now out of the service and financially unable to 
make a refund constitutes no reason for relieving the disbursing 
officer from responsibility for erroneous payments. 7 Comp. Gen. 64; 
13 id. 137, 311; 15 id. 342. Upon review, the disallowance of credit, 
reduced as above indicated to $8.75, must be, and is, sustained. 


(B-5010) 


MEDICAL TREATMENT—PRIVATE—MILITARY, NAVAL, ETC., PERSON- 
NEL ON CHANGE OF STATION INVOLVING DELAY IN REPORTING 
TO COUNT AS LEAVE 


As a grant of leave covering a period of delay in the reporting of service per- 
sonnel to a new station does not cover the entire period from date of 
detachment to date of reporting but covers only said period less the time 
required for commercial travel between the two points, and as the travel 
time so required immediately precedes the date of reporting because no 
travel is required under such orders until after the expiration of the leave, 
payment is authorized for private medical and hospital treatment furnished 
a Navy enlisted man hospitalized during a change of station involving a 
delay in reporting, where the hospitalization occurred during the time 
required to perform the commercial travel to the new duty station, the 
enlisted man being in a duty status for that period of time, as distinguished 
from the authorized delay period. 


Assistant Comptroller General Elliott to Paul N. Squire, August 30, 1939: 


Pursuant to your request in letter of June 23, 1939, transmitted to 
this office by Hon. Vic Donahey, United States Senate, I have re- 
viewed the settlement of June 15, 1939, disallowing your claim for 
payment for professional services rendered Oscar Robert Johnson, 
late hospital apprentice, second class, United States Navy, for the 
period November 5 to 8, 1938. 

Personnel of the Navy, officers, or enlisted men, not on duty, are 
not entitled to medical treatment at the expense of the United States 
except in Naval hospitals. Because the man appeared not to have 
been in a duty status when admitted to the hospital your claim was 
disallowed, as statements were made in the correspondence that the 
enlisted man was granted 20 days’ leave of ubsence en route and was 
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admitted to the private hospital while he was on leave. Letter of the 
Bureau of Medicine and Surgery of March 2, 1939, indicates the man 
was in a leave status when he entered the hospital. That under- 
standing seems to have been based on statement of the commanding 
officer of the U. S. S. Rigel that Johnson was granted 20 days’ delay 
in reporting. The report of the Bureau of Navigation, November 
21, 1938, states that Johnson was authorized to delay 10 days in 
reporting. The man’s duty status is to be determined from the terms 
of his orders rather than any statement in correspondence relative 
to his duty status. The orders directing the change of station show 
that the man was authorized to perform the travel at his own ex- 
pense with a delay in reporting until 8 a. m., November 10, 1988, and 
his address while carrying out the orders was given as 410 Bridge- 
water Avenue, Chippewa Falls, Wis. Evidently, the purpose of 
granting delay en route was to enable the man to visit his home in 
Chippewa Falls, Wis. Orders in this form do not constitute a grant 
of leave for the entire period from date of detachment to date of 
reporting but only for such period less travel time. For the com- 
mercial travel time between the duty stations the man is in a duty 
status, and only the delay period is to be counted as leave. ‘The com- 
mercial travel, time between San Diego, Calif., and Norfolk, Va., is 5 
days and in order to report for duty at 8 a. m., November 10, 1938, 
it was necessary that the man complete travel to Norfolk, Va., on 
November 9, 1938. 

Where delay in reporting is granted service personnel while en 
route between stations to count as leave no travel is required until 
the expiration of the leave granted—that is, the travel time immedi- 
ately precedes the date of reporting. 2 Comp, Gen. 638; 8 dd, S24; 
9 id. 315. Allowing 5 days’ travel time immediately preceding the 
date the man was required to report would include the period from 
November 5 to 9, inclusive, and during that period the man would 
have been in a duty status. Accordingly, the settlements are revised, 
Your claim and the claims of the nurses and the hospital concerned, 
insofar as otherwise correct, will be allowed, You will be notified 
when settlement is accomplished, 


(B-5579) 


CUSTOMS SERVICE—DUTIES--REFUNDS--CONSIGNEE VERSUS 
ACTUAL OWNER 


Where merchandise is imported in the name of a designated consignee, and no 
declaration of the owner is produced in accordance with the appileable 
administrative regulations, said consignee is to be regarded as the owner 
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for purposes of refunding excess duties paid, notwithstanding the consignee 
declared at the time of entry that it was not the actual owner but was 
acting as customs broker. 


Comptroller General Brown to Rosa Yo Cigar Co., August 31, 1939: 


There has been considered your letter of May 4, 1939, wherein 
request is made for further consideration of your claim for the 
amount of Treasury check No. 11,705 for $36, drawn payable to the 
order of A. C. Rempert & Co., which check represents a refund 
of excessive customs duties paid on merchandise covered by ware- 
house entry No. 4281 of April 20, 1931. 

When the merchandise upon which the duties in question were 
paid was imported into the United States the A. C. Rempert & Co. 
was named as consignee. You assert, however, that your company 
was the real owner of the goods and that A. C. Rempert & Co. was 
merely a nominal consignee, acting as your customs broker in clear- 
ing the shipment through the Bureau of Customs. 

Sections 483 (1) and 485 (d) of the Tariff Act of 1930, which were 
in effect at the time this shipment was made, provided in pertinent 
part as follows: 


Sec. 483. CONSIGNEE AS OWNER OF MERCHANDISE. 

For the purposes of this title— 

(1) All merchandise imported into the United States shall be held to be 
the property of the person to whom the same is consigned; and the holder of 
a bill of lading duly indorsed by the consignee therein named, or, if con- 
signed to order, by the consignor, shall be deemed the consignee thereof. 

* * * + + * > 


Src. 485, DECLARATION. 
~ om * 7 * cm o 


(d) A consignee shall not be liable for any additional or increased duties 
if (1) he declares at the time of entry that he is not the actual owner of the 
merchandise, (2) he furnishes the name and address of such owner, and 
(3) within ninety days from the date of entry he produces a declaration of 
such owner conditioned that he will pay all additional and increased duties, 
under such regulations as the Secretary of the Treasury may prescribe. Such 
owner shall possess all the rights of a consignee. [Italics supplied.] 

Where merchandise is imported in the name of a designated con- 
signee and no declaration of the owner is produced, said consignee 
is to be regarded as the owner both for purposes of additional duty 
assessments and refund of excess duties paid. Valentine N. Ma- 
ginnis v. United States, 74 Ct. Cls. 668. No owner’s declaration 
having been filed in the present case this rule appears to be for 
application here. While it appears that the consignee, A. C. Rem- 
pert & Co., declared at the time of entry that it was not the actual 
owner but was acting as broker for the Rosa Yo Cigar Co., section 
485 (d) not only makes provision for the making of such a declara- 
tion by the nominal consignee but in addition provides for the fur- 
nishing of an owner’s declaration. That the filing of this latter 
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document is a condition precedent to payment of any refund to 
other than the nominal consignee is recognized in the customs regu- 
lations, promulgated pursuant to the Tariff Act of 1930, wherein it 
is provided (Article 1178 (c) and (e)) that— 

(c) If the importer of record is a nominal consignee and no owner's declara- 
tion, customs Form 3347, is filed within 90 days, the notice of refund shall be 


made in the name of such nominal consignee. 
” * * + ae + a. 


(e) Refund of such excessive duties shall be made by collectors of customs 
by check drawn to the order of the importer of record, that is, the pe:son 
in whose name the entry was made, or to the order of the ultimate consignee 
or actual owner when substituted for the importer of record in accordance 
with section 485 (d) of the tariffact. * * * 

In view of the requirements of the law as above set forth the 


disallowance of your claim is sustained. 


(B-5363) 


TRANSPORTATION—DEPENDENTS—CHILDREN—CUSTODY AND CON- 
TROL RELINQUISHED TO THE FATHER BY ITS MOTHER 


Where the care and custody of a minor child, who is not possessed of property 
or income for its support, is relinquished to the father by its mother and 
the child is taken into the household of the father where it is supported at 
his expense, it is regarded that the father has a child in fact dependent 
upon him within the meaning of section 4 of the act of June 10, 1922, 42 
Stat. 627, as amended by the act of February 21, 1929, 45 Stat. 1254, and 
reimbursement for the commercial cost of transportation for said minor 
child for travel on permanent change of station is authorized. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, September 1, 1939: 

There has been received your request for decision whether you are 
authorized to pay a voucher transmitted therewith in favor of Maj. 
Frank Nelson, Cavalry, United States Army, covering reimburse- 
ment for the commercial cost of transportation for his minor child 
for travel from Burlington, Iowa, to New York City, in connection 
with the officer’s permanent change of station from duty at Burling- 
ton, Iowa, to the Philippine Department, pursuant to paragraph 14, 
Special Orders No. 36, dated War Department, Washington, February 
13, 1939. 

Major Nelson certifies that Jeannette C. Nelson is his legitimate 
child and has been in the legal custody and control of the mother of 
the child but is now in his care, custody, and control in accordance 
with arrangements between himself and the child’s mother; that the 
child resided with him at Burlington, Iowa, from August 1937 until 
April 6, 1939, and accompanied him to New York, port of embarka- 
tion, and thence to Fort Stotsenburg, Philippine Islands, where she 
now resides with him. 

246222"—40——22 








312 DECISIONS OF THE COMPTROLLER GENERAL 


There is a certificate of the mother attached to the papers that she 
has relinquished to the officer the custody of their daughter from 
1937 to the completion of his tour of duty in the Philippine Islands. 

Where it appears, as in this case, the care and custody of a minor 
child, who is not possessed of property or income for its support, is 
relinquished to the father by its mother and the child is taken into 
the household of the father where it is supported at his expense, it 
is regarded that the father has a child in fact dependent upon him 
within the meaning of section 4 of the act of June 10, 1922, 42 Stat. 
627, as amended by the act of February 21, 1929, 45 Stat. 1254. See 
A-97172, dated August 22, 1938. 

Payment of the voucher, returned herewith, is authorized, if other- 
wise correct. 


(B-5733) 


COMPENSATION—WITHHOLDING—ACCOUNTING OFFICERS IN AR- 
REARS—GENERAL ACCOUNTING OFFICE LACK OF WAIVER 
AUTHORITY 


The General Accounting Office cannot authorize an administrative department 
to withhold from application, in the case of an accountable officer who is 
in arrears in his accounts, the mandatory provisions of section 1766, 
Revised Statutes, as amended, requiring the withholding of compensation 
of such an accountable officer. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 
1, 1939: 


I have your letter of June 15, 1939, as follows: 


Reference is made to your letter of May 25, 1939, concerning settlement of 
accounts of Chester BE. Faris, as superintendent and special disbursing agent, 
Santa Fe Indian School, Santa Fe, New Mexico, showing a balance of $783.85 
- the United States by certificate of settlement No. G—92681-In, dated May 
16, 1939. ; 

Notice of the above cited settlement is being furnished the Maryland Cas- 
ualty Company, Baltimore, Maryland, as surety for Mr. Faris under bond dated 
February 24, 1931. 

It is requested that action to withhold salary payments to Mr. Faris be 
temporarily deferred pending action by the Indian Office to assist in settling 
the remaining items of difference. 


The present balance outstanding in Mr. Faris’ account for the 
period June 1, 1933, to January 31, 1935, is $783.88 under bond of 
February 24, 1931, with the Maryland Casualty Company as surety, 
in the penal sum of $25,000. The items shown on certificate of set- 
tlement of account No. G-92681-In, dated May 16, 1939, are of long 
standing. Credit was first suspended during 1934 and 1935 as to 
each item listed thereon and the certificates of settlement covering 


the items bear various dates from October 12, 1934, to January 27, 
1936. 
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This office cannot authorize an administrative department to with- 
hold from application, in the case of an accountable officer who is 
in arrears in his accounts, the mandatory provisions of section 1766 
of the Revised Statutes, as amended, requiring the withholding of 
compensation of such an accountable officer. Furthermore, the facts 
in this case are not persuasive that Mr. Faris is entitled to any spe- 
cial consideration inasmuch as the items for which credit has been 
disallowed in his account have been outstanding for more than 4 
years as to some items and for more than 5 years as to others since 
the accountable officer’s right to credit therefor first was questioned. 


(B-5530) 


WORDS AND PHRASES—“EXCHANGE”—ORDNANCE MACHINES AND 
TOOLS 


The word “exchange” when used in a statute is to be regarded as contemplating 
the giving or taking of one article other than money for another article 
other than money which is regarded as the equivalent without reference to 
money value, unless there is manifested a legislative intention that the 
term shall have a different and more comprehensive meaning. 

The authorization given by the act of May 11, 1939, Public, No. 70, 53 Stat. 
739, for the exchange of obsolete, ete., machines and tools pertaining to 
the manufacture or repair of ordnance material for new machines and 
tools, contemplated “exchange” other than in the restricted and narrow 
sense of article for article without reference to money value, and must be 
considered as having intended the established procedure with regard to 
“exchange” statutes generally, that is, the exchanging of old equipment in 
part payment for new equipment on a cash bid, as well as exchange al- 
lowance for the old equipment, basis, with deposit of the proceeds as mia- 
cellaneous receipts where cash bids exceed exchange allowance offers. 


Acting Comptroller General Elliott to the Secretary of War, September 2, 1939: 


There has been considered your letter of August 8, 1939, as fol- 
lows: 


Public, No. 70, of the 76th Congress, approved May 11, 1939, authorizes the 
Secretary of War to exchange obsolete, unsuitable, and unserviceable machines 
and tools pertaining to the manufacture or repair of ordnance material for 
new machines and tools. 

The object in obtaining this legislation was to enable the various manufactur- 
ing establishments of the War Department to exchange unserviceable machines 
and tools and parts thereof for equipment of the same general character and 
thus modernize the manufacturing establishments with the least possible 
charge against appropriated funds. In an effort to obtain new machines and 
tools experience has indicated that manufacturers prefer to take in the old 
machines and tools in exchange rather than have these old machines and tools 
placed on the market for public sale. However, the advertising for the new 
equipment will include a request for both exchange and cash bids on the used 
equipment. 


In operating under this law, it is contemplated to procure the new equip 
ment in the following manner: 

Invite bids on both an exchange and cash basis for a particular type or 
types of machines or tools, stating that machines or tools will be exchanged as 
whole or part payment, and make award to the vendor who submits bids 
most advantageous to the Government. For example, if several new machines 
were desired and a group of old machines were offered on a cash or exchange 
basis, and the most advantageous bid indicated that one vendor would furnish 
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‘ 


the new machines in exchange for the old machines for an additional consid- 
eration of, say, $100, award would then be made to that vendor provided the 
exchange value set forth for the old machines exceeded the bids received for 
the old machines on a cash-sale basis. On the other hand, if the most advan- 
tageous bid under the above example should indicate that one vendor will 
furnish the new machines in exchange for the old machines and in addition 
will pay the Government, say, $100 in cash, then award would be made to that 
vendor and the cash received from him would be deposited to the credit of 
miscellaneous receipts, provided, of course, that the exchange values offered 
exceeded the bids received for the old machines on a cash-sale basis. 

It can readily be seen that it would be impracticable to prepare a list of 
old machines and tools and have it balance exactly with the value of the new 
machines to be procured. 


Approval of procedure under this act as outlined in preceding paragraphs 
is requested. 

The authority granted to the Secretary of War by the act in 
question relates exclusively to the “exchange” of certain machines, 
etc., for new ones of the same or equivalent general character. In 
operating under this law your Department proposes to transfer the 
old equipment as whole or partial payment for new equipment, or, 
if more advantageous to the United States, to sell the old machines, 
etc., outright and purchase new ones on the same basis. Such pro- 
cedure is not generally understood to be contemplated by a legislative 
enactment which merely provides for an “exchange” of property. As 
stated by the court in United States v. Rodenbough, 21 F. (2) 781, 
782: 
There is no difficulty about the legal meaning of the word “exchange.” It 
is a word of precise import and sharply distinguished from a sale. “ ‘xchange’ 
means the giving of one thing for another. It excludes the idea of first measur- 
ing the respective things in money value and then settling or paying and differ- 
ence.” Chicago, G. W. R. Co. v. Postal Tel. Cable Co. (C. C. A.) 249 F. 664 
“A ‘sale’ means for money. An ‘exchange of property’ is a mere barter or 
trade. * * *” Any transaction into which money enters, either as the con- 
sideration furnished by one party or as a basis for measuring the value of 
the things transferred, is excluded. To constitute an exchange in the legal 
sense, the mutual transfers must be in kind. * * * 

It is not to be understood, however, that this is the only definitive 
concept which may attach to the word. As stated in 23 Corpus Juris 
at page 186: 

* * * It has also been held that the mere fact that one of the parties is 
to pay a sum of money in addition to the property to be transferred by him, 
or that provision is made for an adjustment of the difference in the values of 
the respective properties, does not necessarily prevent the transaction from 
being a contract for the exchange of * * * property * * *. 

See, in addition to cases there cited, Cary v. United States, 22 Fed. 
(2d) 298, 299. It has even been stated that “The distinction be- 
tween a sale and exchange of property is rather one of shadow than 
of substance.” Commonwealth v. Clark, 14 Gray (Mass.) 367, 372. 
See, also, Tuff v. Hall, 23 N. W. 88; Barton v. Jones, 267, S. W. 214. 

The true rule appears to be that the word “exchange” when used 
in a statute will be regarded as contemplating “the giving or taking 
of one article other than money for another article other than money 
which is regarded as the equivalent without reference to money 
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value” (Words and Phrases, third series, vol. 3, p. 397, citing Balti- 
more & O. R. Co. v. Western Union Telegraph Co., 241 Fed. 162, 169) 
unless there is manifested a legislative intention that the term shall 
have a different and more comprehensive meaning. 

The intention of Congress with respect to the statute here under 
consideration would appear to be indicated by the following state- 
ment from the House Report on the bill as introduced: 

Precedence now exists for this same type of authorization—notably, statutes 
permitting the exchange of ammunition components, exchange of machinery 
used in the manufacture of clothing and equipage, exchange of trucks and 
passenger-carrying vehicles, exchange of typewriters and adding machines, ex- 
change of refrigerators, and the exchange of certain Air Corps matériel. 

It appears from this statement that it was contemplated the statute 
would provide authority for disposing of obsolete, unsuitable, and 
unserviceable machines and tools pertaining to the manufacture or 
repair of ordnance on a basis similar to that provided by statute 
with respect to these other articles enumerated in the report. A 
survey of the cited enactments discloses that the term “exchange”’ 
was not used in them in a restricted and narrow sense. For instance, 
the statute referred to in the report as permitting the exchange of 
machinery used in the manufacture of clothing and equipage, reads: 

* * * sewing machines and other labor-saving machinery used in the 
manufaeture of clothing and equipage, motortrucks and passenger-carrying 
vehicles, and band instruments, may be exchanged in part payment for new 
machines, vehicles, and instruments used for the same purpose as those pro- 
posed to be exchanged. [Italics supplied.] (Aug. 29, 1916, ¢. 418, sec. 1, 38 
Stat. 635.) 

It is the established procedure under statutes authorizing the ex- 
change of equipment, etc., even where the statute does not use the 
phrase “in part payment,” to exchange the old equipment in part pay- 
ment for new equipment and to solicit cash bids as well as exchange 
allowances for old equipment, and if such cash bids exceed the 
exchange allowances offered then an outright sale is made and the 
proceeds deposited and covered into the Treasury as miscellaneous 
receipts. See 18 Comp. Gen. 227. 

I have to advise that the contemplated procedure as outlined in 
your letter appears to be in accord with the purpose sought to be 
accomplished by the legislation involved, and therefore, this office is 
not required to object thereto, 


(B-5115) 


MILEAGE—CHANGE OF STATION INVOLVING LEAVE OF ABSENCE AND 


RECEIPT OF INTERVENING TEMPORARY DUTY ORDERS WHILE ON 
LEAVE 


A Marine Corps officer granted leave in connection with a change of station, 
who, while on such leave, receives orders assigning him to temporary duty 
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prior to reporting to the new station, is entitled to mileage over the shortest 
usually traveled route from the place of detachment from his old station 
to the place of temporary duty, thence to his new permanent station, and 
not to mileage from the place of detachment from his old station to his 
new permanent station plus mileage from the place of receipt of orders 
to the temporary-duty station. 


Assistant Comptroller General Elliott to Maj. W. W. Davies, United States 
Marine Corps, September 5, 1939: 


There has been received your letter of March 7, 1939, file 51122, 
BD-69-rkp, referring to notice of exception on your voucher No. 
473, September 1938 accounts, withholding credit in the amount of 
$21.96, on account of payment of mileage to Capt. J. C. McQueen, 
United States Marine Corps, in the sum of $236.52, covering travel 
June 30 to September 1, 1938, Naval Station, Mare Island, Calif., 
to Fort Leavenworth, Kans., 1,918 miles at 8 cents per mile, and 
travel August 14-15, 1938, Colorado Springs, Colo., to Great 
Lakes, Ill., 1,142 miles at 8 cents per mile, less 276 miles land grant 
at 3 cents per mile. Credit was allowed for mileage from Naval 

“Station, Mare Island, Calif., to Great Lakes, Ill., thence to Fort 
Leavenworth, Kans. 


Orders of February 28, 1938, Headquarters, U. S. Marine Corps, 
are as follows: 


From: The Major General Commandant. 

To: Captain John C. McQueen, Marine Corps, Marine Detachment, U. 8. 8. 
Quincy. 

Via: The commanding officer. 

Subject: Change of station. 


1. When directed by the commanding officer, U. S. 8. Quincy, you will stand 
detached from your present station and duties, will proceed to the Command 
and General Staff School, Fort Leavenworth, Kansas, and report to the com- 
mandant, for duty and instruction at that school until about June 1939, 

2. You are authorized to delay in reporting at the Command and General 
Staff School until August 1, 1938. 

3. The travel herein enjoined is necessary in the public service. 

S/ T. Hotcomrn. 
T. Holcomb. 


Orders of July 5, 1938, Headquarters, United States Marine Corps, 
modified the orders of February 28, 1938, as follows: 


From: The Major General Commandant. 

To: Captain John C. McQueen, Marine Corps, 2110 Wood Avenue, Colorado 
Springs, Colorado. 

Subject: Modification of orders. 

Reference: (a) MGC, letter, 03736-1 AN-241-acd, dated February 28, 1938. 

1. Reference (a) is so far modified that you will proceed to the Naval 
Training Station, Great Lakes, IIL, and report to the Commandant, 9th Naval 
District, for examinati°n preliminary to promotion. You are authorized to 
delay in reporting at the Naval Training Station, Great Lakes, LIL, until 
August 15, 1938. 

2. On completion of temporary duty at the Naval Training Station, Great 
Lakes, you will proceed to the Command and General Staff School, Fort Leaven- 
worth, Kansas, and report, not later than September 1, 1938, to the commandant, 
for the duty directed in the above reference. 

8. The travel herein enjoined is necessary in the public service. 

S/ Crayton B. Voce, 
Clayton B. Vogel, ‘Acting. 
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Indorsements on these orders show that Captain McQueen was 
detached from duty on U. S. S. Quincey, at United States Navy Yard, 
Mare Island, Calif., June 30, 1938, while on leave granted by his 
orders, it appears he proceeded to Colorado Springs, Colo., to which 
place the modifying orders were sent, and were received by him 
July 7, 1938. He reported August 16, 1938, for temporary duty at 
United States Naval Training Station, Great Lakes, Ill., and was de- 
tached at that place August 20, 1938. He reported September 1, 
1938, for duty at the Command and General Staff School, Fort 
Leavenworth, Kans. 


Section 12 of the act of June 10, 1922, 42 Stat. 631, provides: 


That officers of any of the services mentioned in the title of this act, when 
traveling under competent orders without troops, shall receive a mileage allow- 
ance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route * * * 


It is urged that the oe of mileage from Mare Island to Fort 
Leavenworth and from Colorado Springs to Great Lakes was made 
in accordance with the procedure outlined in article 24-52 (29), 
Marine Corps Manual, which reads as follows: 

(29) If ordered to temporary duty during his leave and to obey his. first 
order on the termination of such duty, he is entitled to mileage from old to new 
station and from place of leave to temporary duty and any excess of distance 


from place of temporary duty to new station over that from place of leave to 
new station. 


The authority of basis for this suggested rule is not apparent. The 
act of June 12, 1906, 34 Stat. 247, provides: 


That when the station of an officer is changed while he is on leave 
of absence he will on joining the new station be entitled to mileage for the 
distance to the new station from the place where he received the order directing 
the change, provided the distance be no greater than from the old to the new 
station; but if the distance be greater he will be entitled to mileage for a dis- 
tance equal to that from the old to the new station only * * *., 

The rule so established has been applied by the accounting officers 
to the Navy and Marine Corps as well as to the Army, but in 19 Comp. 
Dec. 418, this provision in the act of June 12, 1906, was construed to 
have reference to an officer on leave of absence from a station to which 
he is bound to return on expiration of leave, who at the time of going 
on leave is not under orders to change station, but who during the 
progress of leave receives orders to report to some other station at the 
expiration of leave. This rule is stated for the guidance of disburs- 
ing officers in paragraph 42, article 24-52, Marine Corps Manual. 

It would appear that upon Captain McQueen’s relief from duty at 
United States Navy Yard, Mare Island, he availed himself of the 
leave granted him. At the time of going on the leave he was under 
orders to change station without troops. The travel performed by 
him from Mare Island to Colorado Springs, while on leave, was not 
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required by public business, but was performed for his own conven- 
ience and pleasure and therefore was not travel under competent 
orders entitling to mileage under the cited act of June 10, 1922. 
While this was travel toward his new station, it was at his risk of 
being required to bear any additional expense should his orders be 
modified or canceled before he was required to travel in order to reach 
his new station at the time fixed in his orders. 8 Comp. Gen. 524; 9 
id. 315, confirmed in case of United States v. Cabell, United States 
District Court for the Western District of Texas, San Antonio Divi- 
sion, No. 1350 Law, judgment entered November 13, 1934. 

The effect of the modifying orders received by Captain McQueen 
at. Colorado Springs while on leave under orders to change stations 
was to direct official travel from Mare Island to Great Lakes, for the 
performance of temporary duty, thence to his new station at Fort 
Leavenworth. The principle involved in a change in orders received 
while on leave, directing travel to a temporary duty station, en route 
to a new station, is the same as where an ultimate new station is 
assigned under the same circumstances. The official travel entitling 
to mileage is the travel necessary to accomplish the assignments di- 
rected in the modified orders. 

Accordingly, Captain McQueen was entitled to mileage over the 
shortest usually traveled route over which he was ordered to travel 
from Mare Island to Great Lakes, thence to Fort Leavenworth. The 
amount paid in excess of mileage via such routing was properly 
disallowed. 


(B-5747) 


OATHS OF OFFICE—PERSONNEL TRANSFERRED UNDER REORGANI- 
ZATION ACT . 


The transfer of the Bureau of Lighthouses, with its personnel, from the Com- 
merce Department to the Coast Guard in the Treasury Department, pur- 
suant to Reorganization Plan No. II submitted under authority of the 
Reorganization Act of April 3, 1939, 53 Stat. 561, does not involve such a 
change of status of the involved employees as to require a new oath of 
office. 


Acting Comptroller General Elliott to the Secretary of the Treasury, Septem- 
ber 5, 1939: 


I have your letter of August 17, 1939, as follows: 


The question has arisen in connection with the transfer of the Bureau of 
Lighthouses in the Department of Commerce to the Coast Guard in the Depart- 
ment of the Treasury, pursuant to Reorganization Plan No. II, dated May 9, 
1939, whether employees of that Bureau are required to renew the oath of 
office subscribed to by them upon their original appointment. 

The transfer was effected under section 2 (a) of the plan, which provides: 

“The Bureau of Lighthouses in the Department of Commerce and its functions 
are hereby transferred to and shall be consolidated with and administered as a 
part of the Coast Guard in the Department of the Treasury.” 
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Provision for the transfer of the personnel is contained in section 402. It is 
evident that the Bureau of Lighthouses as a result of the consolidation has 
ceased to exist as a separate entity and that the employees thereof are now 
employees of the Coast Guard. They are presently performing substantially 
the same duties that they performed prior to the reorganization. 

Section 1757 of the Revised Statutes of 1873, as amended by section 2 of the 
act of May 13, 1884, 23 Stat. 22 (U. 8S. C. title 5, see. 16), requires that an oath 
of office be executed “by any person elected or appointed to any office of honor 
or profit * * *.” Prior to the passage of the act of August 14, 1937, 50 Stat. 
640 (U. S. C., Sup. IV, title 5, sec. 17b), the Comptroller of the Treasury had 
ruled that it was necessary under section 1757 for an employee of the United 
States to renew his oath of office whenever there was a change in his status 
even though his services in the department in which he was employed were 
continuous. (1902) 8 Comp. Dec. 521; (1918) 24 Comp. Dec. 547. The act of 
August 14, 1937, supra, provides: 

“That civilian employees of the executive departments and independent estab- 
lishments of the United States who, upon original appointment, have sub- 
scribed to the oath of office required by section 1757 of the Revised Statutes, 
shall not be required to renew the said oath because of any change in status 
so long as their services are continuous in the department or independent 
establishment in which employed, unless in the opinion of the head of the 
department or independent establishment the public interests require such 
renewal.” 

Whether the transferred employees are required to execute new oaths of 
office under section 1757, as modified by the above-quoted act, would seem to 
depend upon whether there has been a change in their status. If their status 
has not been changed as a result of the reorganization, there would seem to 
be no necessity for requiring them to subscribe to new oaths of office, not- 
withstanding that their services are not continuous in the department in 
which employed. 

It is respectfully requested that you advise this Department whether you 
deem it necessary to administer the oath of office to the employees so 
transferred. 


The Bureau of Lighthouses, as well as its personnel, formerly in 
the Department of Commerce was transferred to the Coast Guard 
in the Department of the Treasury pursuant to Reorganization Pian 
No. II submitted under authority of the Reorganization Act of April 
3, 1939, Public, No. 19, 53 Stat. 561, section 10 (b) of which provides 
as follows: 


Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 
adjustment of classification or compensation to conform to the duties to which 
such transferred personnel may be assigned. 

There has not been such a change in status of the involved em- 
ployees as to require any additional protection to the United States 
in the form of a new oath of office by the transferred employees. 
Furthermore, the involved personnel transferred by operation of law 
could hardly be viewed as falling within the category of “any person 
elected or appointed to any office of honor or profit” as those words 
are used in section 1757, Revised Statutes, as amended. 

The question presented is answered in the negative. 
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(A-49150) 


TRAVELING EXPENSES—LEAVES OF ABSENCE EN ROUTE TO HEAD- 
QUARTERS—RETURN TO TEMPORARY DUTY STATION ORDERED IN 
GOVERNMENT’S INTEREST 


Where an employee left his temporary duty station, while in a leave status, 
for the purpose of visiting his home under orders authorizing a delay of 
twenty days en route to his headquarters to be charged as leave, and while 
still at his home—which is not on the shortest or most economical route 
from temporary duty station to headquarters—the remainder of the return 
trip was canceled in the Government's interest and the employee ordered 
to return to the temporary duty station, the cost of employee’s travel from 
temporary duty station to his home was personal to the traveler and not 
incurred on official business, the cost of travel from employee’s home to 
headquarters being substantially the same as from temporary duty station 
to headquarters, and disallowance of credit for per diem or expenses Cov- 
ering that portion of the trip was proper, but since employee’s return to 
temporary duty station was for official reasons which arose after his 
departure therefrom, the said return trip may be regarded as official travel 
and the cost thereof properly payable from appropriated funds. This case 
is distinguishable from one in which employee is absent from his head- 
quarters on authorized leave and is required to return there to duty at 
his own expense. 


Acting Comptroller General Elliott to the Secretary of Commerce, September 
6, 1939: 


There has been considered your letter of July 31, 1939, relative to 
an exception in the amount of $38.56 taken in connection with the 
audit of the accounts of Charles E. Molster, disbursing clerk, covering 
the period November 30 to December 5, 1931. The amount involved 
is a part of the travel expenses paid on voucher No. 44161 to Harold 
L. Oliver, Jr., a former employee in the Bureau of Fisheries. 

There was transmitted with your letter a memorandum dated July 
26, 1939, from the Acting Commissioner of Fisheries, as follows: 


‘The facts relating to the travel performed by Harold L. Oliver are as follows: 

On April 27, 1931, the Commissioner of Fisheries approved travel order No. 
1561, copy attached, directing Harold L. Oliver to proceed on or about April 
30, 1981, by the shortest and most direct route from Washington, D. C., via 
San Francisco, California, to Seattle, Washington, and the Pribilof Islands, 
and return to Washington, D. C. 

Pursuant to this travel order, Mr. Oliver performed the services at the points 
named, returning to Seattle on August 24, 1931. He remained on duty in 
Seattle through October 5, and the following day began annual leave. Mr. 
Oliver had permission from the Bureau of Fisheries to take about 20 days’ 
annual leave while returning from Seattle, Washington, to Washington, D. C. 
This return journey was being performed in accordance with authority con- 
tained in travel order No. 1561, issued April 27, 1931. 

According to the records, Mr. Oliver took three days’ annual leave in Seattle 
and departed at 11:15 p. m., October 8, en route to Washington, D. C., via 
Berkeley, California, where he was to take additional annual leave. A report 
dated October 6, 1931, from Field Superintendent J. R. Russell, Seattle, was 
received in the Bureau at Washington on October 9, and caused the officials 
to reach the conclusion to terminate Mr. Oliver’s services. Accordingly, on 
October 10, a telegram reading as follows was sent to Mr. Oliver: 

“Your orders to return Washington cancelled Stop On expiration leave 
return Seattle and await further advice Stop Wire this office date you will 
reach Seattle” 
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The following letter was sent to him the same day: 

“This is to advise you that your services in the excepted position of junior 
administrative assistant have not been satisfactory and it is desired that you 
submit your resignation effective close of business October 31, 1931. If this is 
done I will accept your resignation without prejudice. Otherwise, I will 
recommend to the Department that you be dropped.” (Sgd.) Albert K. Brown, 
Commissioner. 

The Bureau’s decision was unknown to Mr. Oliver until he received the 
above letter dated October 10, on his return to Seattle. 

It was therefore necessary to instruct Mr. Oliver to return to Seattle for the 
purpose of checking in material and equipment in his possession. The unused 
portion of the ticket which Mr. Oliver secured was forwarded to the Chief 
of the Claims Division, General Accounting Office, on December 17, 1931, with 
bill P-4010 of the Southern Pacific Company, so that due credit therefor might 
be obtained. Credit was taken on the bill on Bureau voucher No. 361923, 
D/o voucher No. 55217, paid January 21, 1932, Accounts, Mr. C. E. Molster, 
Symbol No. 80005. 

It has been the policy of the Bureau of Fisheries for years, and I believe 
the policy is generally followed throughout the Government, to permit an 
employee to travel an indirect route, taking leave en route, and in submitting 
his voucher claim the transportation cost and per diem necessary had the 
traveler used the most direct route. The excess time incurred by the indirect 
travel was charged to annual leave. This was contemplated in Mr. Oliver’s 
case, had the Bureau not decided on October 10 to terminate his services. As 
set out herein, his resignation was at the direction of the Commissioner of the 
Bureau of Fisheries. Therefore, his travel performed in good faith was regular, 
the cancellation of his return to Washington was proper, and his return to 
Seattle was according to instructions and necessary to protect the Govern- 
ment’s interest. 

The records in the Bureau show that Mr. Oliver desired to remain in the 
service and urged the Commissioner of Fisheries to reconsider his decision, 
but the Department thought best that he not be retained longer in the service, 
and accepted his resignation. 


This matter was considered by the former Comptroller General in 
a decision of June 26, 1933. However, the new and material evidence 
now submitted to the effect that the purpose of the return trip from 
Berkeley, Calif., to Seattle, Wash., was to “turn in the material and 
equipment in his possession,” thus requiring the performance of 
duty at the latter point, is considered sufficient to warrant reconsid- 
eration of the case. See 16 Comp. Gen. 51; id. 118. 

The record indicates that the traveler left his temporary duty 
station at Seattle, Wash., while in a leave status, for the purpose of 
visiting his home at Berkeley, Calif., under orders authorizing a 
delay of 20 days en route to be charged as leave. While still at 
Berkeley the remainder of the return trip to Washington, D. C., 
was cancelled in the interest of the Government, and there is pre- 
sented the question whether the Government should bear the entire 
cost of the travel from Seattle to Berkeley and return on the theory 
that had the traveler been permitted to return to Washington he 
would have been required to bear only the excess cost of the circui- 
tous travel. If the shortest or most economical route from Seattle 
to Washington had been by way of Berkeley the entire cost of the 
travel from Seattle to Berkeley and return would be chargeable to 
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the Government. But Berkeley is not on the shortest or most eco- 
nomical route from Seattle to Washington. And as the cost of 
travel from Berkeley to Washington, D. C., would be substantially 
the same as from Seattle to Washington, D. C., the travel from 
Seattle to Berkeley must be regarded as personal to the traveler 
rather than on official business. Accordingly, the disallowance of 
credit for per diem or expenses covering that portion of the trip was 
proper. But with respect to the return trip from Berkeley to Seattle 
since it now appears from the record that the employee had com- 
pleted all duty required at Seattle and that the next duty contem- 
plated was for performance at Washington, D. C., and that his 
return to Seattle was for official reasons which arose after his de- 
parture therefrom, said return trip properly may be regarded as 
official travel. The facts of this case distinguish it from one in which 
the employee is absent from his headquarters on authorized leave and 
is required to return there to duty at his own expense—the traveler 
in such case absenting himself with the knowledge that, inasmuch as 
his business is wholly for personal reasons, he must place himself in 
a duty status upon termination of his leave at his own expense. 
Compare 16 Comp. Gen. 164 and authorities therein cited. As the 
Government in the present case substituted, for official reasons, travel 
from Berkeley to Seattle in lieu of travel from Berkeley to Wash- 
ington, D. C., which, as indicated above, would have been at the 
expense of the Government, the cost of the substituted travel is 
properly payable from appropriated funds. 

The amount of the disallowance, $38.56, represents per diem in 
lieu of subsistence for portions of October 6, 8, and 10, aggregating 
214 days when on annual leave at Seattle and en route to Berkeley; 
per diem, 134 days, while en route from Berkeley to Seattle; and 
miscellaneous expenses amounting to $13.06 for the period October 
8 to 31. Of these items the disallowance of per diem while on leave 
at Seattle and per diem and miscellaneous expenses en route from 
Seattle to Berkeley was proper, but credit will now be allowed for 
the per diem for the time covered by the return trip from Berkeley to 
Seattle and the miscellaneous expenses incident to the return trip, 
amounting to $19.23, thus reducing the disallowance in this case to 
$19.33. 

The charge raised against the employee for the cost to the United 
States of transportation procured on Government requests covering 
the trips from Seattle to Berkeley and Berkeley to Seattle will like- 
wise be reduced to the cost to the United States of the trip from 
Seattle to Berkeley. 

Action by this office will be taken accordingly. 
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PAY—ADDITIONAL—AIDES—NAVY OFFICERS—EFFECT OF RETROAC- 
TIVE PROMOTION AND ADDITIONAL “SEPARATE AND DISTINCT” 
DUTIES 


A Navy officer, to be entitled to additional pay as aide under the provisions 
of the act of May 13, 1908, 35 Stat. 128, must be of a grade not above 
lieutenant, but an officer’s right to aide’s pay is not affected by the fact 
that under the act of March 4, 1913, 37 Stat. 892, an officer when advanced 
in rank pursuant to law is entitled to pay of the advanced rank retro- 
actively from date of rank as stated in the commission. 

Where a Navy officer’s orders assigned him to duty as aide to a rear admiral 
with additional duty “under instruction at the Naval War College,” he is 
not entitled to additional pay as aide for the period involved, as duty under 
instructions at the War College was “separate and distinct” from duty as 
aide, it being essential to qualify an officer for additional pay as aide to a 
rear admiral that the duty so performed not be combined with other duties 
“separate and distinct” from those of an aide. 


Aatiotent Comptroller General Elliott to the Secretary of the Navy, September 
6, 1939: 


There has been received your letter of August 17, 1939, forwarding 
the request of the Disbursing Officer, Naval Training Station, New- 
port, R. L., for decision whether Lt. Comdr. Thomas C. Ragan, 
United States Navy, is entitled to aide’s pay for the period June 30, 
to July 20, 1939, under orders of June 6, 1939, as follows: 

From: The Chief of the Bureau of Navigation. 
To: Lieutenant Thomas C. Ragan, U.S.N., Staff, Commander, Battle Force. 


Via: Commander, Battle Force. 
Subject: Orders of April 17, 1939, modified. 


1. Your orders of April 17, 1939, are so far modified that after arrival at 
Newport, R. L, and upon the reporting of Rear Admiral Edward C. Kalbfus, 
U.S.N., as President, Naval War College, you will report to that officer for 
duty heey his aide with additional duty under instruction at the Naval War 
Oo The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 

Indorsements on these orders show that Lieutenant Commander 
Ragan reported to the President of the Naval War College for duty 
under instructions on June 27, 1939, and that he also reported to 
Rear Admiral E. C. Kalbfus “for duty as aide” on June 30, 1939. It 
is stated in the submission that Lieutenant Ragan was promoted to 
the rank of lieutenant commander and executed oath of office and 
acceptance on July 21, 1939. 

One of the qualifications essential to entitle an officer to additional 
pay as aide under provisions of the act of May 13, 1908, 35 Stat. 128, 
is that the officer must be of a grade not above lieutenant. How- 
ever, an officer’s right to aide’s pay is not affected by the fact that 
under the act of March 4, 1913, 37 Stat. 892, an officer when ad- 
vanced in rank pursuant to law is entitled to pay of the advanced 
rank retroactively from date of rank as stated in the commission. 
Knox vy. United States, 52 Ct. Cls. 22; Downes v. United States, 52 
Ct. Cls. 237, 327. 
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Another essential to qualify an officer for additional pay as aide 
to a rear admiral is that the duty so performed cannot be combined 
with other duties separate and distinct from those of an aide. Know 
v. United States, 52 Ct. Cls. page 27. Lieutenant Commander Ragan 
was directed by his orders to perform duty “under instructions at 
the Naval War College.” In the submission there is cited decision of 
the Comptroller of the Treasury, March 21, 1912, 18 Comp. Dec. 
721, as apparently authorizing aide’s pay under orders directing the 
officer to report to a rear admiral “for duty as his aide and for such 
other duty as he may assign you at the station under his command,” 
as authorizing aide’s pay notwithstanding the officer performed other 
duty pursuant to his orders. In that connection your attention is 
invited to the certificate of the rear admiral concerned as follows: 
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1. Respectfully forwarded to the Comptroller of the Treasury inviting atten- 
tion to the fact that Lieut. Swanson, in compliance with specific orders from 
the Secretary of the Navy, reported to me as my personal aid on December 
14, 1911. Since that date he has been performing the duties as such as those 
alone aS my personal aid, bearing the personal expense and wearing the 
additional uniform pertaining to those duties. 


In any event, that decision was rendered prior to the decision of 
the Court of Claims in the Anow case decided January 8, 1917. Since 
the Knox case the decisions of this office have held that where the 
Department in assigning an officer to duty as aide to a rear admiral 
also assigns him to additional duties the officer is not entitled to 
aide’s pay. Decisions A-11843, May 10, 1927; A—19895, November 5, 
1927; A-90433, November 20, 1937. Since duty under instructions 
at the War College was “separate and distinct” from duty as aide to 
Rear Admiral Kalbfus, you are advised that Lieutenant Com- 
mander Ragan is not entitled to additional pay as aide for the period 
_in question. 


(B-5714) 


APPROPRIATIONS—SPECIFIC v. GENERAL—STATIONERY FOR USE IN 
ADDITIONAL WORK 


The amount to be expended for stationery during the fiscal year 1940 by the 
Interior Department having been specifically limited by the appropriation 
act of May 10, 1939, 53 Stat. 687, may not be supplemented by the use, for 
the purchase of stationery, of the later but more general appropriation 
made in the Third Deficiency Act of August 9, 1939, Public, No. 361, 53 
Stat. 1817, for work in connection with a new program of strategic mineral 
investigations, the general rule being that a specific appropriation for a par- 
ticular class of expenditures is available therefor to the exclusion of a more 
general appropriation. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 
6, 1939: 


I have your letter of August 22, 1939, as follows: 


The Third Deficiency Appropriation Act (Public, No. 361, 76th Congress, 
approved August 9, 1939) appropriated $350,000 to the Bureau of Mines for 
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the purpose of making scientific, technologic, and economic investigations of 
strategic minerals which are essential to the common defense or the industrial 
needs of the United States, in order to determine and develop domestic sources 
of supply. In connection with this investigation, the Bureau of Mines is inaugu- 
rating a comprehensive program of exploration on public and private lands 
which will include all phases of actual mining, as well as laboratory investiga- 
tions and tests of ores mined. The program will involve from ten to twenty 
projects during the fiscal year, which will be located in various parts of the 
country and, in accordance with the enabling act (Public, No. 117, 76th Congress, 
approved June 7, 1939) the program is planned to last for a period of four years. 
It is estimated that the cost of stationery for use on the strategic minerals 
investigations, for the fiscal year ending June 30, 1940, will be at least $2,U00. 

The Interior Department Appropriation Act for the fiscal year 1940 (Public, 
No. 68, 76th Congress, approved May 10, 1939) authorized the expenditure of 
$9,000 from Bureau of Mines appropriations for field stationery supplies, and, 
in addition thereto, the Bureau is allotted $8,000 for stationery and miscellaneous 
supplies and equipment in the District of Columbia from the appropriation 
entitled “Contingent Expenses, Department of the Interior, 1940.” At the 
time that this $17,000 estimate for stationery and miscellaneous supplies and 
equipment was made for the fiscal year 1940, it was not contemplated that it 
would cover stationery needed for the strategic minerals investigations, inas- 
much as there was no definite program then in existence for these investigations. 
No specific authority is contained in the wording of the Third Deficiency Act 
for the purchase of stationery and supplies to be used on the strategic minerals 
investigations, although it was contemplated that stationery should be included 
as a part of the legitimate expense chargeable against this investigation. 

In order to care for the stationery requirements of the strategic minerals 
investigations during the fiscal year ending June 30, 1941, an increase of $2,500 
is being requested in the amount authorized to be expended for field stationery 
from Bureau of Mines appropriations during that fiscal year. It is obvious that 
if, during the fiscal year 1940, the Bureau of Mines is restricted to the $17,000 
stationery fund, it will not have sufficient money to supply the stationery needs 
for the regular work of the Bureau and the strategic minerals investigations. 
Your decision is therefore requested as to whether it will be permissible for the 
Bureau to purchase stationery from the appropriation entitled “Investigation of 
Domestic Sources of Mineral Supply, Bureau of Mines, 1940,” which is contained 
in the Third Deficiency Appropriation Act, upproved August 9, 1939, for use in 
the investigations to be carried on under authority of that act. 


The contingent expense appropriation for the Department of the 
Interior, act of May 10, 1939, Public, No. 68, provides: 


For contingent expenses of the office of the Secretary and the bureaus and 
offices of the Department; * * * stationery, including tags, labels, index 
ecards, cloth-lined wrappers, and specimen bags, printed in the course of manu- 
facture, and such printed envelopes as are not supplied under contracts made 
by the Postmaster General, for the Department and its several bureaus and 
offices, * * * $125,000; and, in addition thereto, sums amounting to $49,600 
for stationery supplies shall be deducted from other appropriations made for 
the fiscal year 1940 as follows: * * * Bureau of Mines, $9,000; * * * 


Section 7 of the act of June 7, 1939, Public, No. 117, provides: 


(a) That the Secretary of the Interior, through the Director of the Bureau 
of Mines and the Director of the Geological Survey, is hereby authorized and 
directed to make scientific, technologic, and economic investigations concerning 
the extent and mode of occurrence, the development, mining, preparation, treat- 
ment, and utilization of ores and other mineral substances found in the United 
States or its Territories, or insular possessions, which are essential to the com- 
mon defense or the industrial needs of the United States, and the quantities or 
grades of which are inadequate from known domestic sources, in order to deter- 
mine and develop domestic sources of supply, to devise new methods for the 
treatment and utilization of lower grade reserves, and to develop substitutes for 
such essential ores and mineral products; to explore and develop, on public 
lands and on privately owned lands, with the consent of the owner, deposits 
of such minerals, including core drilling, trenching, test pitting, shaft sinking, 
drifting, cress cutting, sampling, and metallurgical investigations and tests as 
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may be necessary to determine the extent and quality of such deposits, the most 
suitable methods of mining and beneficiating them, and the cost at which the 
minerals or metals may be produced. 

(b) For the purposes of carrying out the provisions of this section there is 
hereby authorized to be appropriated out of any money in the Treasury not 
otherwise appropriated, for each of the fiscal years ending June 30, 1940, 1941, 
1942, and 1943, the sum of $500,000, of which amount $350,000 shall be appro- 
priated to the Bureau of Mines and $150,000 to the Geological Survey. 


The appropriation for carrying out the provisions of section 7 of 
the act of June 7, 1939, was made in the Third Deficiency Act of 
August 9, 1939, Public, No. 361, 53 Stat. 1317, in the following terms: 


luvestigation of domestic sources of mineral supply: For every expenditure 
requisite for and incident to the work of the Bureau of Mines in performing the 
duties imposed upon it by section 7 of the Act of June 7, 1939 (Public, Numbered 
117, Seventy-sixth Congress); including the purchase of professional and 
scientific books; not to exceed $1,000 for printing and binding; not to exceed 
$15,000 for purchase, operation, maintenance, and repair of motor-propelled 
passenger-carrying vehicles for official use in field work and in transporting 
employees between their homes and temporary locations where they may be 
employed; purchase of goggles, gloves, rubber boots, miners’ hats, aprons, and 
such other articles of personal wearing apparel or equipment as may be required 
for the protection of employees while engaged in their work; the construction, 
maintenance, and repair of necessary camp buildings and mining structures and 
appurtenances thereto; and including not to exceed $15,000 for personal services 
in the District of Columbia; fiscal year 1940, $350,000; Provided, That section 
3709 of the Revised Statutes (41 U. S. C. 5) shall not be construed to apply to 
any purchase or service rendered when the amount involved does not exceed 
the sum of $500. 


The general rule, consistently followed by the accounting officers 
of the Government, is that a specific appropriation for a particular 
class of expenditures is available therefor to the exclusion of a more 
general appropriation. 7 Comp. Gen. 400; 10 id. 561. In decision 
in 4 Comp. Gen. 642, rendered January 30, 1925, to the Secretary of 
the Interior, it was held— 

Where Congress has specifically limited the amount to be expended for sta- 
tionery by a department during a fiscal year, a later appropriation providing for 
additional work to be carried on by that department during the same fiscal 
year does not of itself authorize the exceeding of such limitation. 

The facts in your present submission are similar to the facts in the 
above cited decision and for the reasons therein stated it must be held 
that the appropriation for strategic mineral investigations may not 
be used to supplement the amount authorized by law to be expended 
for stationery supplies for the Bureau of Mines or for the Depart- 
ment of the Interior. See in this connection section 6 of the act of 
August 23, 1912, 37 Stat. 414. 


(B-1167) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—NATIONAL 
GUARD OFFICERS APPOINTED UNITED STATES PROPERTY AND 
DISBURSING OFFICERS 


Che National Guard officers appointed by the Governors of the States as property 
and disbursing officers of the United States in accordance with the provisions 
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of section 67 of the National Defense Act of June 3, 1916, 39 Stat. 199, 200, 
are State officers and not officers or employees of the United States within 
the meaning of section 1 of the act of March 14, 1936, 49 Stat. 1161, and, 
therefore, are not entitled to annual leave as therein provided under the 
executive regulations issued pursuant thereto, 


Assistant Comptroller General Elliott to the Secretary of War, September 7, 
1939: 


There has been considered your letter of January 31, 1939, as 
follows: 


Lieutenant Colonel J. E. Walsh, Q. M. C., Ohio National Guard, is the duly 
qualitied and acting United States Property and Disbursing Officer for Ohio and 
has been such since May 9, 1935. Colonel Walsh has not requested and, there- 
fore, hag never been granted leave from his said duties as said United States 
Property and Disbursing Officer. He now makes application for leave for the 
period January 23 to February 4, 1939, as a part of annual leave granted to 
Federal employees by the provisions of Section 1 of the Act of March 14, 1936 
(49 Stat. 1161). 

It does not appear that there has been any decision by your office upon the 
point as to whether the provisions of the Act referred to above apply to United 
States property and disbursing officers, and I am withholding action upon Colonel 
Walsh’s request until your view is received. 

From the opinions expressed in 3 Comp. Gen. 533 and Woodford v. U. 8., 
77 Fed. (2d ed.) 861, it would appear that United States property and disburs- 
ing officers should be considered as among the “civilian officers and employees of 
the United States,” referred to in the Act of March 14, 1936, referred to above. 


Under article 1, section 8 of the Constitution of the United States, 
the Congress has power to provide for organizing, arming, and 
disciplining the militia, and for governing such part of them as may 
be employed in the service of the United States, reserving to the 
States respectively the appointment of the officers and the authority 
of training the militia according to the discipline prescribed by 
Congress. 

Section 1661 of the Revised Statutes, derived in part from the act 
of April 23, 1808, 2 Stat. 490, provided for the annual appropriation 
of $200,000 for the purpose of providing arms and equipments for 
the whole body of the militia either by purchase or manufacture and 
on account of the United States. Subsequently, there were appro- 
priated annually sums for the purpose of providing arms, ordnance 
stores, quartermaster stores, and camp equipage for issue to the 
militia. 

Section 3 of the act of February 12, 1887, as amended by the act 
of June 22, 1906, 34 Stat. 450, provided as follows: 


That the purchase or manufacture of arms, ordnance stores, quartermaster 
stores, and camp equipage for the militia under the provisions of this act shall 
be made under the direction of the Secretary of War, as such arms, ordnance 
and quartermaster stores, and camp equipage are now manufactured or other- 
wise provided for the use of the Regular Army, and they shall be receipted for 
and shall remain the property of the United States, and be annually accounted 
for by the Governors of the States and Territories and by the commanding 
general of the National Guard of the District of Columbia, for which purpose 
the Secretary of War shall prescribe and supply the necessary blanks and make 
such regulations as he may deem necessary to protect the interests of the 
United States. 


246222™-—40——23 





328 DECISIONS OF THE COMPTROLLER GENERAL 


Section 4 of the act of June 22, 1906, swpra, provided, among other 
things, that if the property furnished to any State, Territory, or 
the District of Columbia was lost or destroyed due to carelessness 
or neglect, and that such loss could have been avoided by the exercise 
of reasonable care, the money value thereof should be charged against 
the allotment to the States under section 1661 of the Revised Statutes, 
as amended. 

Following the Spanish-American War and apparently to correct 
certain deficiencies in the militia found to have existed incident to 
the war, the militia was reorganized by the act of January 21, 1903, 
32 Stat. 775, et seg. Section 13, 32 Stat. 777, authorized the Secretary 
of War to issue on the recommendations of the Governors of the 
several States and Territories such number of the United States stand- 
ard service magazine guns with bayonets, bayonet scabbards, gun 
slings, and such other necessary accouterments and equipment as are 
required for the Army of the United States for arming all of the 
organized militia in the States and Territories and the District of 
Columbia without charging the cost or value thereof, or any which 
have been issued since December 1, 1901, or any expense connected 
therewith, against the allotment of said State, Territory, or District 
of Columbia, out of the annual appropriations provided by section 
1661 of the Revised Statutes, as amended, etc., with a proviso that 
said rifles and carbines and other property shall remain the property 
of the United States, shall be receipted for and annually accounted 
for by the Governors of the States and Territories. 

Section 14 of the same act, 32 Stat. 777, provided : 

That whenever it shall appear by the report of inspections, which it shall be 
the duty of the Secretary of War to cause to be made at least once in each year 
by officers detailed by him for that purpose, that the organized militia of a 
State or Territory or of the District of Columbia is sufficiently armed, uniformed, 
and equipped for active duty in the field, the Secretary of War is authorized, 
on the requisition of the Governor of such State or Territory, to pay to the 
quartermaster general thereof, or to such other officer of the militia of said 
State as the said Governor may designate and appoint for the purpose, so much 
of its allotment out of the said annual appropriation under section sixteen 
hundred and sixty-one of the Revised Statutes as amended as shall be necessary 
for the payment, subsistence, and transportation of such portion of said organ- 
ized militia as shall engage in actual field or camp service for instruction, and 
the officers and enlisted men of such militia while so engaged shall be entitled 
to the same pay, subsistence, and transportation or travel allowances as officers 
and enlisted men of corresponding grades of the Regular Army are or may 
hereafter be entitled by law, and the officer so designated and appointed sha!1 
be regarded as a disbursing officer of the United States, and shall render his 
accounts through the War Department to the proper accounting officers of the 
Treasury for settlement, and he shall be required to give good and sufficient 
bonds to the United States, in such sums as the Secretary of War may direct, 


faithfully to account for the safekeeping and payment of the public moneys 
so intrusted to him for disbursement. 


The act of January 21, 1903, was amended in many substantial 
particulars by the act of May 27, 1908, 35 Stat. 399, et seqg., but section 
14 of the act of January 21, 1903, was continued in effect without 
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change until passage of the National Defense Act of June 3, 1916, 
when such State-appointed officers were authorized to be compen- 
sated from funds appropriated by the United States for the support 
of the National Guard. 

Pertinent provisions of the National Defense Act of June 3, 1916, 
as amended, are as follows: 

Section 67, in part, 39 State. 199: 


A sum of money shall hereafter be appropriated annually, to be paid out 
of any money in the Treasury not otherwise appropriated, for the support of 
the National Guard, including the expense of providing arms, ordnance stores, 
quartermaster stores, and camp equipage, and all other military supplies for 
issue to the National Guard, and such other expenses pertaining to said guard 
as are now or may hereafter be authorized by law. 


Section 83, 39 Stat. 203, 204: 


The Secretary of War is hereby authorized to procure, under such regulations 
as the President may prescribe, by purchase or manufacture, within the limits 
of available appropriations made by Congress, and to issue from time to time 
to the National Guard, upon requisition of the governors of the several States 
and Territories or the commanding general of the National Guard of the 
District of Columbia, such number of United States service arms, with all 
accessories, field-artillery matériel, engineer, coast artillery, signal, and sanitary 
matériel, accouterments, field uniforms, clothing, equipage, publications, and 
military stores of all kinds, including public animals, as are necessary to arm, 
uniform, and equip for field service the National Guard in the several States, 
Territories, and the District of Columbia: Provided, That as a condition prec- 
edent to the issue of any property as provided for by this act, the State, Ter- 
ritory, or the District of Columbia desiring such issue shall make adequate 
provision, to the satisfaction of the Secretary of War, for the protection and 
care of such property: Provided further, That, whenever it shall be shown to the 
satisfaction of the Secretary of War that the National Guard of any State, 
Territory, or the District of Columbia, is properly organized, armed, and 
equipped for field service, funds allotted to that State, Territory, or District for 
the support of its National Guard may be used for the purchase, from the 
ee, eae of any article issued by any of the supply departments of 
the Army. 


Section 87, as amended, 43 Stat. 1077, 1078: 


All military property issued to the National Guard as herein provided shall 
remain the property of the United States. Whenever any such property issued 
to the National Guard in any State or Territory or the District of Columbia 
shall have been lost, damaged, or destroyed, or become unserviceable or un- 
suitable by use in service or from any other cause, it shall be examined by a 
disinterested surveying officer of the Regular Army or the National Guard, de- 
tailed by the Secretary of War, and the report of such surveying officer shall be 
forwarded to the Secretary of War, or to such officer as he shall designate to 
receive such reports; and if it shall appear to the Secretary of War from 
the record of survey that the property was lost, damaged, or destroyed 
through unavoidable causes, he is hereby authorized to relieve the State or 
Territory or the District of Columbia from further accountability therefor. If 
it shall appear that the loss, damage, or destruction of property was due to 
carelessness or neglect, or that its loss, damage, or destruction could have been 
avoided by the exercise of reasonable care, the money value of such property 
shall be charged to the accountable State, Territory, or District of Columbia to 
be paid from State, Territory, or District funds, or any funds other than 
Federal. If the articles so surveyed are found to be unserviceable or unsuitable, 
the Secretary of War shall direct what disposition by sale or otherwise shall be 
made of them; and if sold, the proceeds of such sale, as well as stoppages 
against officers and enlisted men, and the net proceeds of collections made from 
any person or from any State, Territory, or District to reimburse the Govern- 
ment for the loss, damage, or destruction of any property, shall be deposited 
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in the Treasury of the United States as a credit to said State, Territory, or the 
District of Columbia, accountable for said property, and shall remain available 
throughout the then current fiscal year and throughout the fiscal year follow- 
ing that in which the sales, stoppages, and collections were effected, for the 
purposes provided for in that portion of its allotment set aside for the purchase 
of similar supplies, stores, or material of war: Provided, That if any State, 
Territory, or the District of Columbia shall neglect or refuse to pay, or to 
cause to be paid, the money equivalent of any loss, damage, or destruction of 
property charged against such State, Territory, or the District of Columbia by 
the Secretary of War after survey by a disinterested officer appointed as 
hereinbefore provided, the Secretary of War is hereby authorized to debar 
such State, Territory, or the District of Columbia from further participation in 
any and all appropriations for the National Guard until such payment shall 
have been made: Provided further, That propertly issued to the National 
Guard and which has become unserviceable through fair wear and tear in 
service may, after inspection thereof and finding to that effect»-made by an 
officer of the Regular Army designated by the Secretary of War, be sold or 
otherwise disposed of, and the State, Territory, or District of Columbia account- 
able shall be relieved from further accountability therefor; such inspection, and 
sale or other disposition, to be made under regulations prescribed by the 
Secretary of War, and to constitute as to such property a discretional substitute 
for hong examination, report, and disposition provided for elsewhere in this 
section. 


With respect to property and disbursing officers, section 67 of the 
act of June 3, 1916, 39 Stat. 199, 200, title 32, U. S. Code, section 49, 
provides: 


The Governor of each State and Territory and the commanding general of the 
National Guard of the District of Columbia shall appoint, designate, or detail, 
subject to the approval of the Secretary of War, an officer of the National Guard 
of the State, Territory, or District of Columbia who shall be regarded as property 
and disbursing officer for the United States. He shall receipt and account for 
all funds and property belonging to the United States in possession of the 
National Guard of his State, Territory, or District, and shall make such returns 
and reports concerning the same as may be required by the Secretary of War. 
The Secretary of War is authorized, on the requisition of the Governor of a State 
or Territory or the commanding general of the National Guard of the District 
of Columbia, to pay to the prg@perty and:disbursing officer thereof so much: of its 
allotment out of the annual appropriation for the support of the National Guard 
as shall, in the Judgment of the Secretary of War, be necessary for the purposes 
enumerated therein. He shall render, through the War Department, such ac- 
counts of Federal funds intrusted to him for disbursement as may be required by 
the Treasury Department. Before entering upon the performance of his duties 
as property and disbursing officer he shall be required to give good and sufficient 
bond to the United States, the amount thereof to be determined by the Secretary 
of War, for the faithful performance of his duties and for the safekeeping and 
proper disposition of the Federal property and funds intrusted to his care. He 
shall, after having qualified as property and disbursing officer, receive pay for 
his services at a rate to be fixed by the Secretary of War, and such compensation 
shall be a charge against the whole sum annually appropriated for the support 
of the National Guard: Provided, That when traveling in the performance of his 
official duties under orders issued by the proper authorities he shall be reimbursed 
for his actual necessary ‘traveling expenses; the sum to be made a charge against 
the allotment of the State, Territory, or District of Columbia: Provided further, 
That the Secretary of War shall cause an inspection of the accounts and records 
of the property and disbursing officer to be made by an inspector general of the 
Army at least once each year: And provided further, That the Secretary of War 
is empowered to make all rules and regulations necessary to carry into effect the 
provisions of this section. 


While appointment of a National Guard officer as property and 
disbursing officer of the United States by the Governor of a State 
is subject to the approval of the Secretary of War under the terms 
of section 67 of the National Defense Act, and his pay is derived 
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from funds appropriated by the United States for the support of the 
National Guard, it appears clear that creation of the position was 
primarily designed to more effectively assist the various States in 
the protection of Federal property and equipment, etc., furnished to 
the States for the use of its National Guard for which the Governors 
or the State Quartermaster officers previously had been responsible. 
The property and disbursing officer appointed under section 67 may be 
removed by the Governor of the State who appointed him, without 
approval of the Secretary of War, his status not differing materially 
from that of the State officer appointed under section 14 of the act 
of January 21, 1903, his title or designation under the provisions of 
said section 67 of the National Defense Act having no significance. 
In view of the history of the militia and the National Guard, includ- 
ing the Constitutional reservation in the States of the power of ap- 
pointing the officers thereof and for training and disciplining as 
prescribed by the Congress, and the primary responsibility of the 
various States for the care and protection of the United States prop- 
erty and equipment furnished to the State National Guard, it appears 
reasonable that the property and disbursing officers of the United 
States appointed by the Governors of such States are in fact State 
officers and not officers or employees of the United States within the 
meaning of section 1 of the act of March 14, 1936, 49 Stat. 1161; con- 


sequently, they would not be entitled to annual leave as therein pro- 
vided under the executive regulations issued pursuant thereto. Your 
question is answered accordingly. 


(B-5804) 


ADVERTISING—BIDDERS—QUALIFICATIONS—BITUMINOUS COAL ACT 
VIOLATIONS 


The terms of section 9 of the Bituminous Coal Act of 1937, 50 Stat. 87, are 
mandatory that no coal shall be purchased by the United States produced 
at any mine where the producer failed at the time of production to accord 
his employees the rights set forth in subsection (a) thereof, and where the 
former National Bituminous Coal Commission entered a finding that a 
particular coal company had violated the employee organizing and bargain- 
ing provisions of section 9, and it is now found and determined in accord- 
ance with the said act, that the conditions with respect to employment in 
the mines of the company are substantially the same as when the finding 
was entered, there is no objection to the rejection of the low bid of the said 
company to furnish coal, but if the company is now complying with the 
conditions of section 9 and proposes to furnish coal produced in accordance 
therewith, there is no authority under the act to reject its otherwise 
acceptable low bids. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 
7, 1939: 


There has been received your letter of August 28, 1939, as follows: 


Bids were opened in the Purchasing Office of this Department on May 18 last 
for coal required for use in the Indian Service. B. t. u. evaluations have been 
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made by the Bureau of Mines of the coals offered in the various proposals and 
freight costs from the mines to the various Indian schools and agencies have 
been computed, resulting in a determination that, for a number of Indian 
Service points, the West Kentucky Coal Company is the lowest bidder. 

This company was awarded two coal contracts for the Indian Service for the 
fiscal year 1939 and in both of them the company agreed to comply with the 
requirements of the Bituminous Coal Act of 1937. However, on June 28, 1939, 
the Bituminous Coal Commission entered an order, together with its findings 
and conclusions, to the effect that the contractor had furnished coal in violation 
of section 9 of the act. At that time shipments under the contracts had been 
completed and it was unnecessary to file notice of termination of the contracts 
since the contract period had expired when copies of the order were received 
in the Department. 

The matter of awarding to this same company under the bids received on 
May 18 those lots of coal on which the company has submitted the lowest bids, 
has been under consideration by the solicitor for the Department who has 
stated that while under the law there appears to be no legal obstacle to such 
an award, there is for administrative determination the question of awarding 
to a company which has already violated similar contracts. It has now come 
to the attention of the Department that under date of August 16, 1939, you 
rendered a Decision (B-5383) to the Postmaster General in which you directed 
that the contract entered into between the Post Office Department and the 
above company on June 1, 1939, be canceled and terminated for a similar 
violation of the Coal Act. 

It would appear that little or no reliance may be placed on the company’s 
agreement to comply with the law and, under the circumstances, I propose to 
reject bids of the West Kentucky Coal Company and to award to the next 
lowest bidders until such time as it shall have been found that the company is 
actually observing the law in its production of coal. Your acquiescence in thus 
proceeding is requested. 


Section 9 of the Bituminous Coal Act of 1937 in 50 Stat. 87-88, 
provides: 


Sec. 9. (a) It is hereby declared to be the public policy of the United 
States that— 

(1) Employees of producers of coal shall have the right to organize and to 
bargain collectively with respect to their hours of labor, wages, and working 
conditions through representatives of their own choosing, without restraint, 
coercion, or interference on the part of the producers. 

(2) No producer shall interfere with, restrain, or coerce employees in the 
exercise of their said rights, nor discharge or discriminate against any employee 
for the exercise of such rights. 

(3) No employee of any producer and no one-seeking employment with him 
or it shall be required as a condition of employment to join any association of 
employees for collective bargaining in the management of which the producer 
has any share of direction or control. 

(b) No coal (except coal with respect to which no bid is required by law 
prior to purchase thereof) shall be purchased by the United States, or by any 
department or agency thereof, produced at any mine where the producer failed 
at the time of the production of such coal to accord to his or its employees the 
rights set forth in subsection (a) of this section. 

(c) On the complaint of any employee of a producer of coal, or other inter- 
ested party, the Commission may hold a hearing to determine whether any 
producer supplying coal for the use of the United States or any agency thereof, 
is complying with the provisions of subsection (a) of this section. If the 
Commission shall find that such producer is not complying with such provi- 
sions, it shall certify its findings to the Department or agency concerned. Such 
Department or agency shall thereupon declare the contract for the supply of 
the coal of such producer to be canceled and terminated. 

(d) Nothing contained in this act or section shall be construed to repeal or 
modify the provisions of the act of March 23, 1982 (ch. 90, 47 Stat. 70), or of the 
act of July 5, 1935 (ch. 372, 49 Stat. 449), known as the National Labor Rela- 
tions Act, or of any other act of Congress regarding labor relations or rights 
of employees to organize or bargain collectively, or of the act of June 30, 1936 
(ch. 881, 49 Stat. 2036). 
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The terms of said section are mandatory that no coal shall be 
purchased by the United States produced at any mine where the 
producer failed at the time of production of such coal to accord his 
or its employees the rights set forth in subsection (a) of section 9 of 
said act. It is a question of fact whether the West Kentucky Coal 
Co. at the time of the production of the coal to be delivered accorded 
to its employees the rights stated in section 9.of the act. Since it 
was found on June 28, 1939, by the former Bituminous Coal Com- 
mission that this company had violated section 9 of the act, you 
are advised that this office will not be required to object to the 
rejection of the bid of said company if it now be found and de- 
termined in accordance with the Bituminous Coal Act of 1937 
that the conditions with respect to employment in the mines of the 
West Kentucky Coal Co. are substantially the same as when the 
order of June 28, 1939, was entered by the former Bituminous Coal 
Commission. However, if the West Kentucky Coal Co. is now 
complying with the conditions of section 9 of the Bituminous Coal 
Act of 1937, and proposes to furnish coal produced in accordance 
therewith, there appears no authority under the act to reject its 
low bids, if otherwise acceptable. 





















(B-5245) 


APPROPRIATIONS—FISCAL YEAR—APPLICABILITY OF MAINTENANCE, 
REPAIR, AND OPERATION PROVISION TO SUBSTANTIAL PROPERTY 
IMPROVEMENTS 












The annual appropriation in the Naval Appropriation Act of May 25, 1939, 58 
Stat. 774, under the heading “Aviation, Navy,” providing, among other 
objects, “for maintenance, repair, andoperation of * * * air sta- 
tions,” is not available for purchase from a power and light company of 
electric transmission lines, transformers, substations and other electric 
apparatus installed at a naval air station and constituting substantial prop- 
erty improvements, expenditures under such an annual provision being 
limited generally to current maintenance and operating expenses and re- 
pairs, and it being clear from the numerous specific provisions in the 
appropriations for “Public Works, Bureau of Yards and Docks” for im- 
provements of this character that when the Congress intends to authorize 
the construction, improvement, or extension of electric power facilities at 
naval yards and stations, it does so by specific appropriations for such pur- 
poses under the Bureau of Yards and Docks. 


Comptroller General Brown to the Secretary of the Navy, September 9, 1939: 


Consideration has been given the question submitted in your let- 
ter of July 26, 1939, as follows: 


There is hereby submitted for decision the question as to whether the 
Secretary of the Navy is authorized to purchase from the Jersey Central 
Power and Light Company certain electrical installations and equipment sit- 
uated on the United States Naval Air Station, Lakehurst, New Jersey, and 
more fully hereinafter described, using for that purpose funds mad available 
by the provision of the Naval Appropriation Act of May 25, 1939 (Public No, 
90, 76th Congress), which reads in part as follows: 
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‘ 


“Aviation, Navy: For navigational, photographic, aerological, radio, and 
miscellaneous equipment, including repairs thereto, for use with aircraft built 
or building on June 30, 1939, $1,500,000; for maintenance, repair, and operation 
of aircraft factory, air stations, fleet air bases, fleet and all other aviation 
activities * * *” 

It has been administratively determined by the Navy Department that the 
acquisition of title to this property will be in the interests of the Government. 
The character, status, and history of the property are disclosed by letter from 
the Secretary of the Navy to the chairman, Committee on Claims, United 
States Senate, of even date, from which the following is quoted: 

“Further reference is made to the Committee’s communication of June 7, 
1939, referring the Bill 8, 2552, ‘For the Relief of the Jersey Central Power 
and Light Company.’ 

“This bill authorizes and directs the Secretary of the Treasury ‘to pay out 
of any money in the Treasury, not otherwise appropriated, to the Jersey Cen- 
tral Power and Light Company, the sum of $35,000.00 in full settlement of all 
claims against the United States on account of installation of transmission 
lines, transformers, substations, and other electrical apparatus on the Naval 
Air Station, Lakehurst, New Jersey, by agreement with the Navy Depart- 
ment © ¢ %,’ 

“As early as March 1931, the commanding officer, naval air station, Lakehurst, 
New Jersey, informed the Bureau of Aeronautics that the arrival of the U. 8.8. 
Akron would cause an appreciable addition to the electric power load of the 
station. Again on January 15, 1932, he advised that the electrical generating 
equipment to the station power plant would soon be too-small to handle the 
load. With the situation in mind, he stated that the Jersey Central Power and 
Light Company was asked to submit a proposal for furnishing electric energy 
to the station. At that time, however, the rates and various charges submitted 
by the company were considered entirely unsatisfactory. 

“A plan was then developed for increasing the generating capacity of the 
station plant by the installation of used Diesel engines and generators. Before 
going to the expense of this installation it was decided to make another effort 
to secure favorable rates from the Jersey Central Power and Light Company 
with the result that the company offered to enter into an agreement to make, 
at its own expense, the necessary extension to its power services to connect to 
the plant of the naval air station and to furnish electrical energy under its 
regular wholesale power schedules, subject however, to the condition that in no 
event will the net charge to the station for energy exceed 144¢ per kilowatt 
hour. Under favorable conditions of load, the net charge to the station was 
considered to amount to less than 1¢ per kilowatt hour. 

“The offer of the Jersey Central Power and Light Company was accepted and 
on November 8, 1932, the Secretary of the Navy issued a revocable permit 
granting the company the privilege of extending its facilities, without expense 
to the Government, into the naval air station for the purposes of furnishing 
electric energy to the station under the terms of the above-mentioned order. 
Particular reference is made to the following specific conditions of this revocable 
permit which were accepted by the Jersey Central Power and Light Company, 
and pursuant to which the company’s line was completed on January 16, 1933: 

“2. If the power company shall at any time desire to make any change in the 
aforesaid facilities, it shall first obtain the written consent of the Government, 
the cost of all labor and material required for making such changes to be borne 
by the power company. The power company hereto shall, at its own risk, cost, 
and expense, keep and maintain in good order, repair, and condition the afore- 
said facilities and shall promptly replace or repair any defective equipment 
upon request of the Government. 

+ * * ” > e ” 


“4. The power company, at its sole expense, will install and maintain the 
said facilities in proper and safe condition, at all times, to the satisfaction 
of the United States or its authorized representative. 

* * * * * * ~ 


“@ The United States shall not under or by reason of this permit or by 
reason of anything contained herein incur any expense or liability whatever 
occasioned by injury to the said facilities caused by any project undertaken 
pursuant to law, and the said power company will hold and save the Govern- 
ment harmless from and against any and all claims of any nature or kind that 
may arise from anything connected with or growing out of this permit not 
attributable to any act of the United States, its officers or agents.’ 
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“Following a reduction of station activities, due to the departure of the 
Macon, the power company urging that it was not getting a fair return on its 
investment, proposed that the Government buy the installation at the original 
cost price of $42,079.40. The company set forth in its proposal that, on entering 
into its original contract with the Government, it had ‘waived the question of 
investment on lands other than its own, and constructed under a permit issued 
by the Secretary of the Navy necessary lines, substations, transformers, cables, 
et cetera * * * having been persuaded to make the investment in the belief 
that eventually the Navy would pursue its general policy and acquire this equip- 
ment which was located within its reservation.’ 

“In the Seventy-third Congress, Senator Kean, of New Jersey, introduced bill 
8. 2765 ‘To Authorize the Secretary of the Navy to purchase certain privately 
owned property located at the naval air station, Lakehurst, New Jersey’ being 
the same property now under consideration. On March 15, 1934, the Assistant 
Secretary of the Navy wrote the chairman of the Senate Naval Affairs Com- 
mittee opposing the passage of this bill, setting forth that ‘It is not believed 
that the Government is under any obligation to buy the installation from the 
company’; nor did it otherwise appear at that time to be in the interest of the 
Government to acquire it. 

“Subsequently, however, in view of an additional 5% offered by the power 
company to consumers who own their electrical equipment, it was administra- 
tively determined ‘to be desirable that this equipment be owned by the 
Government.’ 

“It should be observed that while Senator Kean’s original bill (S. 2765) 
authorized the Secretary of the Navy to purchase the subject property at a 
price not to exceed $42,079.40, the bill now under consideration ‘authorizes and 
directs the Secretary of the Treasury to pay * * * to the Jersey Central 
Power and Light Company the sum of $35,000.00 in full settlement of all 
claims against the United States on account of installation of transmission lines, 
transformers, substations, and other electric apparatus on the naval air 
station, Lakehurst, New Jersey, by agreement with the Navy Department.’ 

“In view of the extra savings which it now appears will be avuilable to the 
Government through lower power rates, and inasmuch as it has been admin- 
istratively determined that it is otherwise in the interest of the Government 
to own all materials and equipment at its naval stations, the Navy Department 
would now favor the purchase of this property at its fair market value, due 
consideration being given to the matters of depreciation and inventory. In 
this connection, it is shown on the Navy Department’s records that since the 
original inventory was made, one 500 kv.-a. transformer has been removed 
and it may be presumed that all of the property has deteriorated to a greater 
or lesser extent since its acquisition by the power company. 

“The Navy Department cannot, however, recognize or admit that the Jersey 
Central Power and Light Company has any ‘Claim’ against the Government in 
relation to such property, or that, irrespective of any equitable considerations 
which may be involved, the Government is under any legal obligation to the 
power company in the premises, except, of course, its obligation to pay the 
power company for current used under the terms of its contract with the com- 
pany. For that reason, the Navy Department does not consider that it can, 
with consistency, recommer.d the enactment of bill S. 2552. 

“However, it is the desire of the Navy Department that this property be 
acquired by the Government for a fair consideration at the earliest practicable 
date and to that end the Comptroller General is being asked for his opinion 
as to whether or not it may be purchased from funds now available to the 
Navy Department. 

“Upon receipt of the Comptroller General’s decision in the premises the Navy 
Department will inform you further as to its recommendations on the Dill 
8. 2552.” 

It would appear from the foregoing that the use of funds from the appro- 
priation above referred to would be authorized for the acquisition of the 
subject property, but before making further answer to the chairman of the 
Claims Committee of the Senate, the decision of the Comptroller General is 
desired. 


The cited appropriation “Aviation, Navy” is an annual appro- 
priation making provision, among other objects, “for maintenance, 
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repair, and operation of * * * air stations.” Expenditures 
under such an annual provision would be limited generally to cur- 
rent maintenance and operating expenses and repairs, which would 
not include the cost of construction or acquisition of substantial 
property improvements, such as here involved, and no other pro- 
vision is found under the cited appropriation which might be viewed 
as authorizing the proposed expenditure. 

That the Congress did not intend this appropriation to be used 
for such purposes is shown by the numerous specific provisions con- 
tained in the appropriations for “Public Works, Bureau of Yards 
and Docks” for improvements of this character. For example, in 
the Naval Appropriation Act of May 25, 1939, Public No. 90, cited 
in your letter, there appear under the appropriation for “Public 
Works, Bureau of Yards and Docks” specific items for “additional 
power generation and distribution” at the Portsmouth Navy Yard; 
“additional power generation for new ship construction” at the New 
York Navy Yard; “accessories for new ship construction and power- 
service lines” at the Philadelphia Navy Yard; “improvement of 
power plant” at the Naval Academy; “extension of power distribu- 
tion for naval ordnance construction” at the Washington Navy Yard; 
“additional power generation and distribution for new ship con- 
struction” at the Norfolk Navy Yard; “improvement of facilities 
and electric system” at the New London Submarine Base; and “im- 
provement of electric-distribution system” at the Newport Naval 
Torpedo Station, and under the same appropriation title for the last 
fiscal year, 52 Stat. 238, there was included, among others, a specific 
item for “Improvement of power plant” at the Pensacola Naval Air 
Station. 

In view of these provisions, it seems clear that where the Congress 
intends to authorize the construction, improvement, or extension of 
electric-power facilities at naval yards and stations, including naval 
air stations, it does so by specific appropriations for such purposes 
under the Bureau of Yards and Docks, and, therefore, that the cited 
general appropriation for “Aviation, Navy” under the Bureau of 
Aeronautics was not intended to be, and is not, available for such 
improvements. As such appropriation is not available for the con- 
struction of such facilities, it necessarily follows that it is not 
available for their purchase after construction. 

Accordingly, your question is answered in the negative. 
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SUNDAYS AND HOLIDAYS—HOLIDAYS—COMPENSATION—PER DIEM, 
PER HOUR, AND PIECE-WORK EMPLOYEES AND ANNUAL OR 
MONTHLY EMPLOYEES WITH COMPENSATION COMPUTED ON BASIS 
OF THE DAY 


As employees whose compensation is “required by statute” to be based on the 
year or month, if otherwise in a pay status and unless they be employed 
on a “when actually employed” basis, are entitled to their regular pay for 
holidays whether or not work is performed on such holidays, even though 
for convenience an administrative office may compute and pay the annual 
or monthly compensation on the basis of the day, Public Resolution No. 127, 
June 29, 1938, 52 Stat. 1246, providing for holiday compensation for regular 
employees of the Federal Government whose compensation is fixed at a rate 
per day, per hour, or on a piece-work basis, does not apply to such employees. 

While employees who do not come within the Classification Act, or any other 
law requiring that their compensation be at a rate per annum, or per 
month, and whose compensation is administratively fixed at a rate per day, 
or per hour, or per piece, and who are required to work all, or substantially 
all, the time, were not regarded as being entitled to pay for holidays under 
the old per diem employee holiday statutes, they qualify as “regular em- 
ployees” and otherwise come within the provisions of Public Resolution No. 
127, June 29, 1938, 52 Stat. 1246, providing for holiday compensation for 
“regular employees of the Federal Government whose compensation is fixed 
at a rate per day, per hour, or on a piece-work basis.” 18 Comp. Gen. 
481, distinguished. 


Comptroller General Brown to the Secretary of Agriculture, September 9, 1939: 
There has been considered your letter of July 28, 1989, as follows: 


Your decision is requested with regard to the grant of holiday compensation 


under Public Resolution No. 127, 75th Congress, June 29, 1988 (52 Stat. 1246). 

The question has been raised as to whether the compensation provided by 
Public Resolution No. 127, supra, is allowable to employees otherwise qualified 
under the statute, without regard to whether their compensation is fixed by law 
or legislative regulation, or merely by administrative action for the sake of 
convenience. This question is prompted principally by the holding in a decision 
of Acting Comptroller General Elliott of November 26, 1988 (18 Comp. Gen. 
481), which is, in part, as follows: 

“Generally the term ‘regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a plece-work basis’ 
includes all employees whose compensation is required to be measured in the 
manner specified * * * who were entitled to holiday pay under the statutes 
in force prior to June 29, 1988, including both permanent and temporary em- 
ployees. The public resolution of June 20, 1088, supra, was not intended to 
and does not enlarge the classes of employees entitled to holiday pay without 
working, but merely changes the basis of payment.” 

The joint resolution of January 6, 1885 (28 Stat. 516; 5 U, & ©, 86), pro 
vided that “employees of the Navy Yard, Government Printing Office, Bureau of 
Printing and Engraving, and all other per diem employees of the Government 
* * *” were to be allowed certain holidays and were to receive the same 
pay thereon as on other days. This statute was repealed by Public Resolution 
No, 127, supra, which provides as follows: 

“That hereafter whenever regular employees of the Federal Government 
whose compensation is fixed at a rate per day, per hour, or on a plece-work 
basis are relieved or prevented from working solely because of the occurrence 
of a holiday such as New Year's Day, Washington's Birthday, Memorial Day, 
Fourth of July, Labor Day, Thanksgiving Day, Christmas Day, or any other 
day declared a holiday by Federal statute or Wxecutive order, or any day on 
which the departments and establishments of the Government are closed by 
Executive order, they shall receive the same pay for such days as for other 
days on which an ordinary day's work is performed, 

“Sec, 2, The joint resolution of January 6, 1885 (U, &, ©,, title 5, sec, 86), 
and all other laws inconsistent or in conflict with the provisions of this act 
are hereby repealed to the extent of such inconsistency or conflict,” 
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The Department’ has a number of employees whose salaries are fixed, for 
administrative convenience, on a per diem or per hour basis, especially classified 
employees whose salaries represent fractions or “break-downs” of the annual 
rate applicable. It was clearly the opinion of your office, prior to the enact- 
ment of Public Resolution No. 127, supra, that the statute then applicable 
provided holiday compensation only for employees of the agencies enumerated, 
and others who were paid on a per diem basis and whose positions were of such 
a class as to bring them within the exemptions from classification in the 
Classification Act of 1923, i. e., primarily employees in a recognized trade or 
craft or a similar occupation (14 Comp. Gen. 818). 

Under the Joint Resolution of January 6, 1885, there was provided holiday 
compensation only for “per diem employees,” whereas the new law provides 
such compensation for “regular employees * * * whose compensation is 
fixed at a rate per day, per hour, or on a piece-work basis * * *.” In 18 
Comp. Gen. 207, 210, Acting Comptroller General Elliott stated that “it evi- 
dently was the intent of Congress that the new holiday statute for per diem, 
per hour, or piece-work employees, * * * should be uniformly applied to 
all ‘regular employees of the Federal Government whose compensation is fixed 
at a rate per day, per hour, or on a piece-work basis.’” [Italics supplied.) In 
18 Comp. Gen. 259, 260, Mr. Elliott observed that: “As charwomen are ‘regular 
employees of the Federal Government whose compensation is fixed at a rate 
* * * per hour,’ the latter statute is applicable to them, section 2 of which 
repeals the former statute.” It is clear, therefore, that holiday compensation 
is no longer restricted to “per diem employees,” as that term defined under the 
old holiday statute, but includes employees paid by the hour or even on a 
piece-work basis. It is the belief of this Department, therefore, that where, 
in 18 Comp. Gen. 481, supra, the Acting Comptroller General stated that “the 
public resolution of June 29, 1938, supra, was not intended to and does not 
enlarge the classes of employees entitled to holiday pay without working, but 
merely changes the basis of payment,” he may have been regarding only the 
problem, as presented in that decision, of determining, with reference to the 
duration of the particular type of employment, whether the employee was in 
fact “regular,” and may not have intended to imply that the old rigid rule of 
determining who are per diem employees still obtains. While the new holiday 
statute refers to the compensation of employees concerned as “fixed” at certain 
rates, it does not indicate that such fixing is limited to compensation which is 
fixed by law. Moreover, by reference to 14 Comp. Gen. 818 and 18 id. 481, it 
will be found that the compensation of employees under consideration in those 
decisions was not fixed by law but by administrative action. 

The legislative background of Public Resolution No. 127, supra, indicates 
that the immediate cause for seeking its enactment was the decision of the 
Acting Comptroller General of December 20, 1937 (17 Comp. Gen. 519), holding 
per diem employees not entitled to pay for a day declared a holiday by Execu- 
tive order, in the absence of express statute. See House of Representatives 
Report No. 2683, 75th Congress, 3d Session. The Joint Resolution, however, 
goes beyond such immediate problem by use of new language, as discussed 
previously. Moreover, as the Committee on the Civil Service reported (Report 
No. 2688, supra): 

“This joint resolution was originally introduced to give those employees, who 
lost their pay for the holiday granted by the Executive order, their compensa- 
tion for that day. The resolution was referred to the Civil Service Commission 
and the Bureau of the Budget for consideration and report, and both reported 
favorably and suggested the amendment as outlined above in order to have a 
permanent law to take care of such similar situations that may arise in the 
future. Those reports are printed below for the information of the House.” 

The report of the Civil Service Commission referred to, stated, with reference 
to the Executive order creating the holiday in question: 

“It is believed that the President had in view that the benefits of the holiday 
be accorded to all classes of employees to the greatest extent possible.” 


It appears, therefore, that the statute was designed to be liberal in its scope 
of application. 

Accordingly, it is the opinion of this Department that, where an employee, 
whose compensation is fixed at a rate per day, per hour, or on a piece-work 
basis, otherwise qualifies under the statute, it is immaterial, in determining 
his rights under the statute, whether his compensation is fixed by law, legisla- 
tive regulation, or merely by administrative action for the sake of convenience, 
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In view of the statement of the Acting Comptroller General, in 18 Comp. Gen. 
481, supra, however, your clarification of this point is requested, 

The statement in the decision of November 26, 1938, reported in 
18 Comp. Gen. 481, that “The Public Resolution of June 29, 1938, 
supra, was not intended to and does not enlarge the classes of em- 
ployees entitled to holiday pay without working, but merely changes 
the basis of payment,” is not to be regarded as holding that the old 
rigid rule of determining who are per diem employees still obtains, 
but is, as you have suggested, to be regarded as having reference only 
to the problem there presented of determining, with respect to dura- 
tion of the employment, whether the employee was in fact “regular” 
within the purview of the statute. 

It is well settled, of course, that employees whose compensation is 
required by the Classification Act, or other law, to be paid on an 
annual or monthly basis, are entitled, if otherwise in a pay status, 
to their regular pay for holidays whether or not work is performed 
on such) holidays, and the rule is the same as to regular employees 
whose annual or monthly compensation is computed and paid at a 
daily rate on the basis of 360 days per annum or 30 days per month, 
unless they be employed upon the basis of “when actually employed.” 
As to the latter class, attention is invited to decision B-1415, dated 
March 6, 1939; also, 17 Comp. Gen. 298. It seems clear, therefore, 
that the new holiday statute of June 29, 1938, was not intended to 
apply and does not apply to employees whose compensation is re- 
quired by statute to be based on the year or month, even though for 
convenience an administrative office may compute and pay the annual 
or monthly compensation on the basis of the day. 14 Comp. Gen. 818. 

It is not believed, however, that your submission necessarily relates 
to that class of employees, although you express the opinion in the 
concluding paragraph of your letter that it is immaterial in deter- 
mining an employee’s rights under the 7938 statute whether, among 
other things, “his compensation is fixed by law.” Rather, it is be- 
lieved that your submission has reference to employees who may 
not come within the Classification Act, or any other law requiring 
that their compensation be at a rate per annum, or per month, and 
whose compensation is administratively fixed at a rate per day, or 
per hour, or per piece, and who are required to work all, or sub- 
stantially all, the time. Compare definition of “indefinite employees” 
in section 1 (e) of the Uniform Annual Leave Regulations, Executive 
Order No. 7845, dated March 21, 1938; and see section 19 (f) of 
said regulations. While doubtless such employees were not regarded 
as being entitled to pay for holidays under the old per diem em- 
ployees holiday statutes they nevertheless would appear to qualify 
as “regular employees” and otherwise would come within the pro- 
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‘ 


visions of the new holiday statute. It is believed this answers the 
question involved in your submission. 


(B-5660) 


RETIREMENT—CIVILIAN—DEPOSITS IN RETIREMENT FUND AFTER 
ADJUDICATION OF CLAIM FOR ANNUITY 


After adjudication of his civil service retirement annuity claim—based on length 
of service and amount of credit in the retirement fund “at date of retire- 
ment’—a person may not elect to make deposits in the retirement fund 
to cover periods of service during which he was not within the operation of 
the Civil Service Retirement Act, such deposits being authorized under 
section 9 of the said act, as amended, in the case of “employees” only, as 
distinguished from annuitants. 


Comptroller General Brown to the President, United States Civil Service Com- 
mission, September 9, 1939: 


I have your letter of August 18, 1939, as follows: 


Section 9 of the Civil Service Retirement Act of May 29, 1930 reads as follows: 

“Beginning with the effective date of this act, all employees who may be 
brought then or thereafter within the purview of the act by Jegislative enact- 
ment, or by appointment, or through classification, or by transfer, or reinstate- 
ment, or Executive order, or otherwise, shall be required to deposit with the 
Treasurer of the United States to the credit of the ‘civil-service retirement and 
disability fund’ a sum equal to 24% per centum of the employee's basic salary, 
pay, or compensation received for services rendered after July 31, 1920, and 
prior to July 1, 1926, and also 3% per centum of the basic salary, pay, or 
compensation for services rendered from and after July 1, 1926, together with 
interest computed at the rate of 4 per centum per annum compounded on 
June 30 of each fiscal year, but such interest shall not be included for any 
period during which the employee was separated from the service. All em 
ployees who may hereafter be brought within the purview of this act may elect 
to make such deposits in installments during the continuance of their service 
in such amounts and under such conditions as may be determined in each 
instance by the Commissioner of Pensions. The amount so deposited, less $1 
for each month, or major fraction thereof, of service after the effective date 
-of this act, shall be credited to the employee’s individual account, as pro- 
vided in section 12 (a) hereof. Upon making such deposit the employee shall 
be entitled to credit for the period or periods of service involved: Provided, 
That failure to make such deposit shall not deprive the employee of credit for 
any past service rendered prior to August 1, 1920, to which he or she would 
otherwise be entitled.” 

Numerous employees will and have been in the past separated from the 
service under conditions entitling them to retirement on an annuity without 
having made deposit in the retirement fund to cover periods of service dur- 
ing which they were not within the operation of the law. The large percent- 
age of such employees are financially unable at time of retirement to make 
such deposit, and the practice in such cases has been to permit such payment 
at any time thereafter prior to the annuitant’s death with a corresponding 
increase in annuity rate effective as of the date of his retirement. 

Subsequent to his date of retirement, Mr. William E. Weston deposited in 
the retirement fund the sum of $12.36 to cover the period, September 1, 1921, 
to March 26, 1922, for the purpose of securing additional credit for this time. 
In the readjudication of this annuity claim it developed that notwithstanding 
the additional service credit the deposit had the effect of reducing the annuity 
theretofore allowed by reason of the fact that his highest average salary for the 
last 10 years of creditable service was materially lowered by the inclusion of 
the period referred to. The question as to whether the deposit could be returned 
to Mr. Weston was presented to the Department of the Interior, which 
office was at that time charged with the administration of the retirement law, 
and under date of October 7, 1929, the Assistant Secretary of the Interior held 
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that the amount involved could not be returned to the annuitant. The Assist- 
ant Secretary further expressed the opinion, however, that where an employee 
at time of retirement fails to purchase optional service, the adjustment in 
annuity rate should be effective only from the date of the additional payment. 

This decision was apparently considered as applying only to cases where the 
making of the additional deposit would result in a reduction of annuity rate, 
and the former practice of making the increases in annuity upon such deposit 
retroactive to date of retirement was continued. In the early part of this 
year, however, this question was raised in the adjudication of certain annuity 
claims, and the practice was inaugurated by allowing the increase in annuity 
only from the date the service credit deposit was made. This action appears 
to be supported by the decision of Comptroller General McCarl rendered 
under date of March 22, 1933, in the case of Peter Masterson, in which he 
held that an election or change of election relative to surrender of military 
pension for the purpose of crediting the military service for civil retirement 
purposes could be made at any time, but any such change in election could be 
given only prospective effect. 

The act of June 23, 1938, amended section 9 of the act of May 29, 1930, 
only by reducing the penalty for failure to make service credit deposit by deny- 
ing only the annuity purchasable by such deposit rather than disallowing full 
credit for the service involved. It is not believed, therefore, that this act 
would affect the interpretation of the original section 9. 

In connection with the above, two questions are presented for your con- 
sideration : 

1. Since the retirement law provides only for the making of such deposit by 
employees, may a person after the adjudication of his anuity claim elect 
to make such deposit, or is the exercise of such election barred by the action of 
adjudication? Such election has been permitted throughout the entire opera- 
tion of the retirement law, and the Assistant Secretary’s decision in the Weston 
case, a copy of which is enclosed, would authorize and affirm such procedure. 

2. In case such option is available to such annuitant should the annuity rate 
be adjusted as of the date such deposit is made, or as of the effective date of the 
original annuity award? 

Your decision on these points is respectfully requested. 


The act of June 23, 1938, 52 Stat. 943, provides as follows: 


That section 9 of the Civil Service Retirement Act, approved May 29, 1930, 
is amended by striking out that portion of the section following the phrase “as 
provided in section 12 (a) hereof,” and inserting in lieu thereof the following: 
“Provided, That failure to make such deposit shall not deprive the employee of 
credit for any past service rendered prior to August 1, 1920, to which he or 
she would otherwise be entitled: And provided further, That, notwithstanding 
the failure of an employee to make such deposit, credit shall be allowed for 
the service rendered, but the annuity of such employee shall be reduced by the 
amount such deposit would purchase if made, unless the employee shall elect 
to eliminate such service entirely from credit under this act.” 


In decision of August 22, 1939, B-5238, it was stated as follows: 


Under the second proviso to the act of June 23, 1938, the failure of an em- 
ployee, who otherwise meets the requirement of the statute as to age, etc., to 
make deposits for past service for which current deductions were not made does 
not appear to deprive the employee of longevity credit for the service in com- 
puting part (1) of the annuity, but, of course, the employee would not be 
entitled to have part (2) of the annuity computed on the basis of any amount 
he has not deposited in the retirement fund. Hence, under the existing law, 
part (1) of the annuity is computed upon the length of service regardless of 
the amount to the credit of the employee in the retirement fund, and part (2) 
upon the amount to the credit of the employee in the retirement fund regardless 
of length of service. 


Hence, under the present law there is not the same reason for an 


employee to make deposits for past service during which current 
deductions were not made as existed when the Assistant Secretary of 
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the Interior rendered his opinion of October 7, 1929, cited by you, 
recognizing an option to make such deposits either before or after 
retirement—prior to the cited 1938 statute, the making of deposits 
for past service being for the purpose of obtaining service credit 
whereas subsequent to the act such deposits are only for the purpose 
of securing greater annuity benefits based upon the amount to the 
employee’s credit in the retirement fund. 

However that may be, there seems to have been overlooked in the 
cited opinion of the Assistant Secretary of the Interior the fact that 
the optional payment of retirement deductions for past service al- 
lowed by the provisions of section 9 of the Retirement Act as origi- 
nally enacted and as amended is applicable only to “employees,” the 
term specifically used in the statute, as distinguished from annuitants. 
When a civilian employee is retired and is in receipt of a retirement 
annuity he ceases to be an employee for any purpose, but is an an- 
nuitant. The amount of the annuity is properly for computation 
under the terms of section 4 of the statute upon the length of service 
and on the amount to the employee’s credit in the retirement fund 
at date of retirement. The view that the employee’s share of the 
annuity is for computation upon the basis of the amount to his credit 
when he retires—or at least when his claim is adjudicated and prior 
to the commencement of the annuity—is strengthened by the provi- 
sions of section 12 (b) of the act that interest is not computed for 
periods the employee is not in the service and, also, by the terms of 
section 10 of the act as amended by the act of August 4, 1939, Public, 
No. 263, effective January 1, 1940, authorizing voluntary deposits of 
additional amounts in the retirement fund and providing that such 
“amount together with interest thereon at 3 per centum per annum 
compounded as of June 30 of each year, shall, at the date of his 
retirement, be available to purchase,” an annuity. (Italics supplied.) 
There is nothing in the decision of March 22, 1933, A-47575, cited by 
you, to indicate or support any other view—that decision in nowise 
involving the matter of deposits for past service but only the ques- 
tion of whether an employee who had received a pension on account 
of military or naval service could waive such pension retroactively 
for the purpose of having the service forming the basis of the pension 
credited for annuitable purposes under the Civil Service Retirement 
Act. 

In answer to question 1, supra, you are advised that a person may 
not, after the adjudication of his annuity claim, elect to make the 
deposits referred to, the exercise of such election being barred by the 
action of adjudication. This answer to question 1 makes any further 
answer to question 2 unnecessary. 
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(B-5100) 


INDIAN AFFAIRS—INDIANS—PAYMENTS TO INDIAN AGENCY SUPER- 
INTENDENTS OF MONEYS DUE—“‘NONCOMPETENT,” “INCOMPE- 
TENT,” AND “RESTRICTED” INDIANS DISTINGUISHED 


The act of February 25, 1933, 47 Stat. 907, providing that under specified con- 
ditions, money accruing from a governmental agency to “incompetent adult 
Indians, or minor Indians, who are recognized wards of the Federal Gov- 
ernment,” may be paid “to such superintendent * * * of the Indian 
Service as the Secretary of the Interior shall designate, for the use of such 
beneficiaries, or to be paid to or used for, the heirs of such deceased bene- 
ficiaries,” is a general statute dealing with unrestricted personal property 
of Indians and the term “incompetent” as used therein should be given its 
general legal meaning as indicating a person who by reason of nonage, 
disease, weakness of mind, or other cause, is unable to manage his own 
affairs, and in the absence of a showing that an Indian was in fact an 
“incompetent” adult Indian, payment of an amount due his estate to the 
superintendent of the involved Indian agency is not authorized under said 
act, the fact that the Indian was a ward of the Federal Government and 
that it appears he died possessed of a trust allotment of land, and of 
additional restricted property none of which could be alienated without the 
consent of the Secretary of the Interior, not being sufficient to establish 
that he was an “incompetent adult” Indian within the requirement of the 
act. Terms “noncompetent,” “incompetent,” and “restricted” as used in 
statutes relating to Indians, distinguished. 


Comptroller General Brown to the Secretary of the Interior, September 12, 
1939: 


Reference is made to a letter from the Assistant to the Commis- 
sioner of Indian Affairs, file Probate 19013/39 77745/38 GFK, dated 


June 5, 1939, requesting further consideration of the claim of the 
superintendent, Yakima Indian Agency, on behalf of the undeter- 
mined heirs of James Seelatsee, deceased, for payment of $25 as the 
United States’ share of the difference between the appraised value 
and salvage of one grade cow slaughtered April 8, 1938. The letter 
referred to is as follows: 


By the reference of the superintendent of the Yakima Agency, Mr. M. A. 
Johnson, we have been furnished with a copy of your letter of March 14 
( Misc-0774540-ARW ), wherein you informed the superintendent that payment 
to him of a claim on behalf of the undetermined heirs of James Seelatsee, de- 
ceased, was not authorized. Your-dectsion was based on a finding that it. was 
not definitely established that decedent was an incompetent Indian or a minor 
ward of the Government, pursuant to the requirements of the act of February 
25, 19383 (47 Stat. 907). 

According to the record before us, James Seelatsee apparently was an adult 
at the time of his death; therefore, the only question requiring further com- 
ment is whether or not he was in fact an incompetent Indian. The Acting 
Comptroller General's opinion of August 8, 1925 (5 Comp. Gen. 86), is perti- 
nent. The same reads in part as follows: 

“* * * Tt may be stated as a general rule that the granting of citizenship 
to Indians does not alter the relationship of guardian and ward between such 
Indians and the Federal Government in a case where property is held in trust 
for them, or they are living on a reservation set aside for their use, or are mem- 
bers of a tribe or nation accorded certain rights and privileges by treaty or by 
Federal statutes. But where the Indian has no property held in trust, has 
never lived on an Indian reservation, belongs to no tribe with which there 
is an existing treaty, has adopted the habits of civilized life and has become 


246222"—40——24 








344 DECISIONS OF THE COMPTROLLER GENERAL 


a citizen of the United States by virtue of an act of Congress, there would 
appear to be no relation of guardian and ward existing between him and the 
Government. * * *” 

In the present case, James Seelatsee was an allotted member of the Yakima 
Reservation in Washington, his allotment number being No. 1768. He died pos- 
sessed of this trust allotment of land. He also had at the time of his death 
additional restricted property in the form of inherited interests in other trust 
allotments. None of the interests could be alienated without the consent of the 
Secretary of the Interior. James Seelatsee was enrolled as a member of the 
Yakima Tribe of Indians. He was a typical Indian ward and certainly qualifies 
as such under the definition set out in the Acting Comptroller General’s opinion 
above-quoted. 

The terms “restricted,” “noncompetent,” or “incompetent” have been used by 
this Department as having an identical meaning; that is, the designation of a 
person holding land which cannot be alienated except under the provisions of the 
act of Congress governing. In United States v. Nez Perce County, Idaho, 267 Fed. 
495, it was held that the terms “noncompetent” and “incompetent” are inclusive 
of all Indians who are without full power to alienate their property. 

An “incompetent” Indian means, as understood by this Department, a person 
not declared incompetent by a court, but an Indian whose land is held by him 
subject to trust or restrictions under some act of Congress. Until a patent in 
fee or certificate of competency is issued by the Secretary of the Interior, an 
Indian, regardless of his mentality, is not “competent” with regard to his re- 
stricted or trust allotment. Adjudications by State courts, with some possible 
exceptions as to the Osage Reservation and the Five Civilized Tribes, of the in- 
competency of Indians have no effect upon their restricted or trust real and 
personal estates. 

No doubt the act of February 25, 1933, supra, suggests an expedient course of 
action for the various Federal agencies in distributing sums of money which 
do not warrant separate administration in the State courts. The heirs of James 
Seelatsee will be determined by the Secretary of the Interior under the act of 
Congress, dated June 25, 1910 (386 Stat. 855), as amended by the act of February 
14, 1913 (37 Stat. 678). Upon final action on the case of James Seelatsee by the 
Department, the superintendent of the Yakima Agency will be forwarded a copy 
of the decision and the property distributed in accordance therewith. It is re- 
quested that the merits of the claim above-mentioned be reexamined by your 
office. 


The act of February 25, 1933, 47 Stat. 907, entitled “An act to au- 
thorize the Veterans’ Administration or other Federal agencies to 
turn over to superintendents of the Indian Service amounts due In- 
‘dians who are under legal disability, or to estates of such deceased 
Indians,” provides as follows: 


That any money accruing from the Veterans’ Administration or other govern- 
mental agency to incompetent adult Indians, or minor Indians, who are recognized 
wards of the Federal Government, for whom no legal guardians or other fidu- 
ciaries have been appointed may be paid, in the discretion of the Administrator 
of Veterans’ Affairs, or other head of a governmental bureau or agency, having 
such funds for payment, to such superintendent or other bonded officer of the 
Indian Service as the Secretary of the Interior shall designate, for the use of 
such beneficiaries, or to be paid to or used for, the heirs of such deceased bene- 
ficiaries, to be handled and accounted for by him with other moneys under his 


control, in accordance with existing law and the regulations of the Department of 
the Interior. 


The decision of August 8, 1925, 5 Comp. Gen. 86, referred to in the 
above-quoted letter as pertinent to the question whether James See- 
latsee was an incompetent Indian, held that where an Indian has no 
property held in trust, has never lived on an Indian reservation, be- 
longs to no tribe with which there is an existing treaty, has adopted 
the habits of civilized life and has become a citizen of the United 
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States, there would appear to be no relationship of guardian and ward 
existing between him and the Government, and that there is no obliga- 
tion on the part of the Federal Government to furnish relief to In- 
dians of such character, the duty to care for them devolving upon the 
local authorities. Said decision did not involve the question of com- 
petency or incompetency of any Indian, and is not authority for 
holding that all Indian wards of the Government are incompetent. 

The act of February 25, 1933, supra, apparently recognized the fact 
that not all Indian wards of the Government are incompetent by 
enumerating both the conditions of wardship and of incompetency. 
It is noted that said statute is made applicable not to all Indians who 
are recognized wards of the Government but to only those wards who 
are minors or who are incompetent. Even if “incompetent” could be 
construed as synonymous with “restricted,” which is a point at issue, 
it appears that an Indian may be a ward of the Government although 
his inherited allotment has been freed of the original restrictions 
against alienation. See Brader v. James, 246 U.S. 88. 

Accordingly, the fact that James Seelatsee was a ward of the Fed- 
eral Government—one of the essentials to the application of the act 
of February 25, 1933—does not of itself establish that he was an “in- 
competent adult” Indian within the requirement of the act. 

In further support of the contention that the decedent was an 
incompetent Indian, it is stated that he died possessed of a trust 
allotment of land, and of additional restricted property, none of 
which could be alienated without the consent of the Secretary of the 
Interior, and that the terms “restricted,” “noncompetent” and “incom- 
petent” have been used by your Department as having an identical 
meaning—that is, as meaning an Indian holding land which cannot 
be alienated except under the provisions of the act of Congress con- 
trolling. However, it will be noted that the Court in the case of 
United States v. Nez Perce County, 267 Fed. 495, cited in support of 
such use, was not construing the term “incompetent” but the term 
“noncompetent” as used in the act of March 1, 1907, 34 Stat. 1018, 
with reference to the mode of sale or conveyance of allotments of 
noncompetent Indians. The language of the opinion is somewhat 
contradictory, but the court did state that its original understanding 
of the term “noncompetent” as the equivalent of “incompetent,” im- 
plying legal incapacity due to nonage, imbecility, or insanity, was too 
narrow, and that the view seemed to be unavoidable that Congress 
interided the term “noncompetent” as descriptive of an Indian holding 
only a trust or restricted patent, or, what was perhaps the equivalent, 
an Indian to whom, though he may be actually competent, a certificate 
of competency has not been issued by the Secretary of the Interior. 

Although the court in that case went on to say that while as applied 
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to Indians the terms “competency” and “noncompetency” or “incompe- 
tency” are used in their ordinary legal sense, there is a presumption, 
conclusive upon the courts, that until the restriction against aliena- 
tion is removed the allottee continues to be an “incompetent” Indian, 
at least insofar as concerns the land to which the restriction relates, 
such statement was not necessary to the court’s decision since, as 
pointed out above, the case did not involve the meaning of “incompe- 
tent.” In any event the authority of the statement must be limited, 
as it was by the court, to situations involving restricted allotments 
of land such as involved in that case. 

The act of February 25, 1933, deals not with restricted allotments 
of land but with personal property in the form of payments which 
ordinarily would be made to the Indian himself, if of age and capa- 
ble of managing his affairs, or, if not so capable, then only to a duly 
appointed legal guardian or other fiduciary. 

Congress has used both the terms “noncompetent” and “incompe- 
tent” in statutes relating to Indians, and while “noncompetent” may 
have a technical meaning when used in a statute relating to the 
alienation of restricted allotments, as indicated by the court in the 
case of United States v. Nez Perce County, referred to above, “in- 
competent” appears to have been generally employed in its ordinary 
sense as indicating a person who by reason of nonage, disease, weak- 
ness of mind, or other cause, is unable to manage his own affairs. 
See section 8 of the act of April 18, 1912, 37 Stat. 86, subjecting to 
the jurisdiction of the county courts of the State of Oklahoma, in 
probate matters, the property of deceased and of orphan minor, in- 
sane, or other incompetent allottees of the Osage Tribe, such incom- 
petency being determined by the laws of the State of Oklahoma. 
See, also, section 2108, Revised Statutes, 25 U. S. C. 159, relative to 
settlements with persons appointed by the Indian councils to receive 
moneys due to incompetent or orphan Indians. 

As for the asserted identity of meaning between the terms “re- 
stricted” and “incompetent,” while there may be a close relation under 
the law between a finding of competency by the Secretary of the 
Interior and the removal of limitations upon the alienation of trust 
or restricted allotments, a restricted Indian who has made no appli- 
cation for a certificate of competency may not be in fact or in law 
incompetent to manage his personal property to which no restrictions 
are attached by law. This is especially recognized in the legislative 
policy to continue the restrictions on the alienation of allotted lands, 
while offering the Indians increased opportunities for management 
of their tribal and business affairs. See the act of June 18, 1934, 
48 Stat. 984. Conversely, an Indian who has no interest in a trust 
or restricted allotment may be incompetent to manage his own affairs. 
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In other words, the terms “incompetent” and “restricted” as used 
with reference to Indians clearly are not coextensive. 

The act of February 25, 1933, is a general statute dealing with unre- 
stricted personal property of Indians, and there is no reason apparent, 
in the provisions of the statute or otherwise, why the term “incom- 
petent” as used therein should not be given its general legal meaning. 
Accordingly, in the absence of a showing that James Seelatsee was in 
fact an incompetent adult Indian within the usual meaning of the 
term “incompetent,” payment of the amount due his estate to the 
superintendent of the Yakima Agency is not authorized under the 
said act of February 25, 1933, and, on the present record, the action 
previously taken on the claim of the superintendent is sustained. 


(B-5573) 


SUBSISTENCE — HEADQUARTERS — PER DIEMS — HEADQUARTERS 
OTHER THAN AS DESIGNATED, AND DISTINCTION BETWEEN AP- 
POINTMENT STATUS AND TRAVEL STATUS 


An administrative office may not by a designation contrary ‘to the actual facts 
fix the permanent duty station of an employee at one place for the purpose 
of paying him a per diem in lieu of subsistence as on temporary duty in 
a travel status at another place. 

An employee’s appointment status under the Civil Service laws and regulations 
has no bearing upon his status under the Subsistence Expense Act of 1926, 
as amended, which provides for payment of per diem in lieu of subsistence 
while on official travel away from designated post of duty, and an employee 
serving either under a temporary or permanent appointment may have 
both a permanent and a; temporary duty station and per diem in lieu of 
subsistence is properly payable in either case only when the employee is 
traveling on official business away from his designated post of duty. 

Where a former Government employee was given a temporary appointment 
under the designation of “field aide” and was employed solely in connection 
with a Government exhibition at a particular place in the field, such place 
was his regular official station, notwithstanding the apparent administrative 
misunderstanding that the temporary appointment for duty at the desig- 
nated place, stated to have been made pending the approval of the employee’s 
reinstatement aS a permanent employee at Washington, D. C., was tanta- 
mount to fixing a temporary duty station at the first place for the purpose 
of the Subsistence Expense Act of 1926, as amended, and the withholding 
of credit for payments of per diem for the period of duty at the involved 
station was proper. 


Comptroller General Brown to the Secretary of Commerce, September 12, 1939: 


Consideration has been given your letter of August 11, 1939, as 
follows: 


The Department isein receipt of notices of exceptions relating to vouchers 
numbers 74053, 166658, 173953, 217356, 321572, 421552, 462456, 573339, 700469, in 
the accounts of G. F. Allen, representing payments from the Department’s allot- 
ment for participation in the Great Lakes Exposition at Cleveland, to George 
A. Tomeraasen, 

These disallowances represent payments made to Mr. Tomeraasen for travel 
expenses from Superior, Wisconsin, to Cleveland, Ohio; per diem allowances 
during the period of his assignment to Cleveland from June 25, 1937, to October 
8, 1937; and travel expenses from Cleveland to Dayton, Ohio. 
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These disallowances were made under the assumption that Mr. Tomeraasen 
was appointed for the specific purpose to have charge of the Bureau of Fisheries 
exhibits at the Cleveland fair; and therefore travel expenses to Cleveland and 
per diem while on duty there are not allowable. 

While it is true that Mr. Tomeraasen was not an employee of the Bureau 
of Fisheries immediately preceding his assignment to take charge of the ex- 
hibits at the Cleveland fair, arrangements were being made however for his 
reinstatement to a permanent position in the Bureau of Fisheries at that time. 
It was because of the fact that his reinstatement as a permanent employee was 
to be made that he was selected for this temporary assignment at Cleveland. 
It was only because of the time involved in getting his reinstatement papers 
cleared through the Department and the Civil Service Commission that a tem- 
porary appointment was made. In considering this case, therefore, Mr. Tom- 
eraasen should be considered as a permanent employee of the Bureau, serving 
in a temporary capacity pending approval of his reinstatement. 

It is recognized that the payment of travel expenses from Superior, Wiscon- 
sin, to Cleveland was in error, since his first assignment to duty was at 
Cleveland. His services at Cleveland, however, were clearly of a temporary 
character, and Cleveland should not be considered as his permanent post of 
duty. Just prior to completing his assignment at Cleveland, Mr. Tomeraasen 
was instructed to disregard the original travel order to report to Washington, 
D. C., and to proceed to Dayton, Ohio, his home, to await further instructions, 
On October 5, 1937, formal notice of reinstatement was sent to him and he was 
ordered to report to Homer, Minnesota, for permanent duty. 

The following statement shows the payments which have been made to Mr. 
Tomeraasen and the payments which after a review of the case is believed 
should be approved : 


Payments Payments 
made allowable 
Mileage at 3 cents per mile from Superior, Wis., to Cleve- 

I a a ee $ 26.94 0 
$3.00 per diem while in transit-....._._.._...--__--.-.. 6. 00 0 
Salary en route to Cleveland June 24, 1987_..--.__.__-__ 4.00 0 
$3.00 per diem while on duty at Cleveland, Ohio (June 25 

i I I PIE ttc eeshidrchatighitincnnenienrearinierateteantertninentoiere 00 $303. 00 
Mileage at 3 cents per mile from Cleveland, Ohio, to 

a ern aces crniceem eemiatuseeeenreeoagp meet, 6. 00 6. 00 
Excess payments over amount allowable__.______-_______ latay 36. 94 

Sl cnedieatetenrthecberdinatenh team teskimnenebeoratimceeainenetemntnced $345. 04 $345. 94 


From this tabulation it is observed that Mr. Tomeraasen is entitled to reim- 
bursement of $309.00, whereas the actual payments amount to $345.94. Mr. 
Tomeraasen is willing to relmburse the Government in the amount of $36.94, 
which represents the excess payments made to him over the amounts to which 
he is entitled according to the above computation. 

I am enclosing a letter prepared by Mr. Tomeraasen, together with certified 
copies of corres ence between the Bureau of Fisheries officials and Mr. 
Tomeraasen during negotiations for and while engaged upon this assignment. 
It is evident from statements contained in this correspondence that Mr. 
Tomeraasen was at the time of his assignment to duty at Cleveland considered 
a reguiar Bureau employee, the temporary appointment having been made 

ding the clearance of his reinstatement papers; that he was to be reim- 

rsed for necessary traveling expenses, and allowed $3.00 per diem in lieu 
of subsistence; and that his assignment at the Cleveland fair was for tem- 
porary uty, after which he was to be assigned for permanent duty at one 
of the Bureau's regular stations. 

Further evidence that Mr. Tomeraasen was considered a regular Bureau 
employee with temporary duty station at Cleveland, is the travel order issued 
June 23, 1927, directing that upon completion of duty there he report to 
Washington, D,. C 

Attached also is a memorandum prepared by Miss Flossie White, who was 
Chief Clerk of the Bureau of Fisheries at the time of Mr. Tomeraasen’s assign- 
ment at Cleveland, In this memorandum Miss White states that at the time 
the Bureau was requested to furnish an attendant for the exhibit at the Cleve- 
land fair, Mr. Tomeraasen'’s reinstatement was under consideration, but had 
not been effected because of delay in completing some of the Bureau's new 
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stations, to one of which Mr. Tomeraasen was to be assigned. If Mr. 
Tomeraasen had not been appointed for this work, a permanent employee of 
the Bureau would have been assigned, and travel and per diem allowance 
granted without question. Because of Mr. Tomeraasen’s former employment 
in the Bureau of Fisheries, and because he had been selected for future work 
at one of the Bureau's new stations, he was considered the best available rep- 
resentative the Bureau could find to take charge of the exhibits at the Cleveland 
Fair. The fact that his permanent reinstatement papers had not been cleared, 
and he was given a temporary appointment pending reinstatement should not 
militate against his receiving the same pay and allowances which would have 
been accorded a permanent employee selected for this assignment. 

To sum up the foregoing, Mr. Tomeraasen, a former employee of the Bureau, 
who had been selected for reinstatement to a permanent position, was given 
a temporary appointment pending reinstatement. He was ordered from Su- 
perior, Wisconsin, to Cleveland, Ohio, for temporary duty for the duration of 
the Fair, at the close of which he was to proceed to Washington, D. C. In 
view of the fact that his first assignment to duty was at Cleveland, Ohio, no 
further ‘effort will be made to validate his claim for travel expenses from 
Superior, Wisconsin, to Cleveland. 

Immediately preceding the termination of his assignment at Cleveland, his 
instructions to proceed to Washington were cancelled and he was directed to 
proceed to Dayton, Ohio, to await further instructions. Two days later he 
was instructed to report for duty at Homer, Minnesota for permanent assign- 
ment. At the time of his appointment, Mr. Tomeraasen was advised that tray- 
eling expenses would be paid from Superior, Wisconsin, to Cleveland, per diem 
expenses while at Cleveland, and travel expenses from Cleveland to Washing- 
ton where he would be assigned for permanent duty. The proper handling of 
the matter would have been to issue authorization for travel from Cleveland 
to Homer, Minnesota, and if the traveler desired to go to Dayton such detour 
or any deviation from the shortest route would have been at the traveler's 
expense, It is recognized that travel expense to an employee's home is not 
properly chargeable to the Government. Mr. Tomeraasen, however, was not 
responsible for the method or procedure followed in this instance. Since he 
was deprived of travel expenses from Cleveland, Ohio, to Homer, Minnesota, to 
which he might have a valid claim, and which is considerably in excess of the 
travel expenses from Cleveland to Dayton, it would appear unjust to require 
him to refund the payments made for travel expenses to Dayton. 

We would appreciate your reconsideration of the exceptions taken in the 
light of these additional facts. 


In the notice of exception issued by this office in the audit of the 
first-mentioned voucher No. 74053, it was stated : 


Sne:-P Qe Vou. Ta renee July ron 
. 7. 
Paid per diem, ae 23-30, "198 es iaetitelideewtnahias lint <chbeacaigasinsingl ree titeddlematmtinieartens $24. 00 
Paid automobile mileage, June 38 Superior, Wis., to Cleveland, Ohio. 26, 04 
The employee left Superior, Wis., place of receipt of travel order, dated 
June 23, 1987, and arrived at Cleveland, Ohio, where he reported for 
duty, June 24, 1987. Information on pay-roll voucher #173008 on file 
in this office indicates that this was a first appointment in the Govern- 
ment service and information on pay-roll voucher 580782 shows that the 
employee remained in Cleveland until October 8, 1937, on which date 
he was dropped from the service, Although Washington, D. C., appears 
to have been designated as his official station, at no time during the 
period of service was the employee in Washington and the nature of his 
duties in Cleveland us defined in his order, makes it apparent that it was 
never contemplated that he perform any duty in Washington, The au- 
thority to designate a post of duty includes only the authority to fix the 
place at which the employee actually establishes his headquarters (5 
Comp. Gen, 400) and it being shown that the employee was required to 
spend all of his time in Cleveland, that place must be regarded as his 
official station, Accordingly, there is no authority to allow credit for 
any expenses incident to reporting thereto or for payment of per diem 
for any period he was at that station, 5 Comp, Gen, 987; 10 id, 460; 
11 id, 132. The amount covered by the voucher should be refunded . 80.04 








350 DECISIONS OF THE COMPTROLLER GENERAL 





Similar noticés of exception were issued as to the vouchers cover- 
ing the remainder of the service of the employee at Cleveland, 
Ohio, and in the notice of exception issued in the audit of the last- 
mentioned voucher No. 700,469, the following additional statement 
was made: 







Paid mileage, October 3, 19387 Cleveland to Dayton__....-.-.--....-.--- 
Also travel order of September 15, 1937, shows the purpose of the travel 
performed on October 8 as “to have charge of the Bureau of Fisheries 
Exhibit at the Great Lakes Exposition and to dismantle, pack, and ship 
the exposition material at the close of the Fair.” Inasmuch as the serv- 
ices of the employee were terminated October 3 and all the services were 
apparently rendered at Cleveland, it appears that the employee did not 
perform any official duty at Dayton and that the travel was for his own 
Ui ct ics tide dh iin ties cidicescntntiiasmncaidllpttitidetent 15. 00 


Section 3 of the Subsistence Expense Act of 1926, approved June 
8, 1926, 44 Stat. 688, 689, as amended by the act of June 30, 1932, 
47 Stat. 405, provides as follows: 


Civilian officers and employees of the departments and establishments, while 
traveling on official business and away from their designated posts of duty, 
shall be allowed, in lieu of their actual expenses for subsistence and all fees 
or tips to porters and stewards, a per diem allowance to be prescribed by the 
head of the department or establishment concerned, not to exceed the rate 
of $5 within the limits of continental United States, and not to exceed an 
average of $6 beyond the limits of continental United States. 


By letter dated June 16, 1937, the Commissioner of the Bureau of 
Fisheries advised Mr. Tomeraasen as follows: 


As you know, the Department of Commerce had an exhibit at the Cleveland 
fair last year and as the fair has been reopened again this year, the problem 
of personnel to supervise and work in the exhibit confronts those in charge of 
the work. The Bureau of Fisheries has a smaller exhibit this year than last 
end the other Bureaus in Commerce have exhibits also together with a con- 
siderable exhibit for the Department. 

There are at present three persons looking after the entire Commerce display. 
Mr. Stutsman, who is in the Secretary’s office, has contacted us with the request 
that additional help be provided to look after the fisheries exhibit in particular 
and to assist wherever necessary with other exhibits. 

As you know, such work requires someone who-has a reasonable knowledge 
of fisheries and who is capable of meeting the public and explaining the fisheries 
work together with the work of the Department of Commerce to them. In 
view of the fact that your reinstatement for permanent work is now pending, 
your employment on a temporary basis has been taken up with Mr. Stutsman 
and it has been agreed that the Bureau can employ you temporarily until 
your reinstatement shall have been completed for work at the fair. Will you 
please advise us at once if you wish to consider such temporary work to begin 
not later than June 25, at the rate of $1,440 per annum? 

In the event that you can accept this work, the Department will arrange to 
assume your travel expense together with $3.00 per diem while on duty in 
Cleveland. The fair will continue through September 1, or possibly longer, at 
the end of which time you would be assigned your regular duties in the event 
your reinstatement is completed as anticipated. An immediate reply will be 
appreciated in order that a proper travel authorization may be prepared through 
the Secretary’s office for your use in traveling to Cleveland. A tentative date 
has been set since it is believed desirable that you have several days to acquaint 
yourself with the exhibit before the holiday. Will you please let us know if 
the date is acceptable to you? 
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And in letter dated June 26, 1937, the employee was further advised 
by the Commissioner as follows: 

This will acknowledge your letter stating that you arrived in Cleveland 
Thursday night via your personal automobile, and that you reported for duty 
at the Cleveland fair on Friday morning to Mr. Janawocki. 

Your travel order will be made out accordingly and mailed to you from Mr. 
Stutsman’s office. Your travel order will be prepared to bring you to Wash- 
ington at the end of your detail in Cleveland. However, it may be necessary 
to have an amendment to it before that time since it will probably be necessary 
to have you report direct to the station to which you may be assigned rather 
than bring you to Washington after the fair is over. That can be attended to 
when the time comes. 

The facts disclosed in this case show beyond a reasonable doubt 
that Cleveland, Ohio, necessarily was the only designated post of 
duty of the employee during the entire period of his service under 
the temporary appointment from June 24 to October 3, 1937, as 
field aide, Bureau of Fisheries, in grade SP-3, at the rate of $1,440 
per annum. He was employed solely in connection with the Burean’s 
exhibition at Cleveland and it is evident from the nature of the work, 
the title of his position, viz, field aide, and, also, from the corre- 
spondence with the file that it was not contemplated or known at 
the time of the temporary appointment that he would be assigned 
to permanent duty at Washington, D. C. In fact, his services under 
the temporary appointment were terminated October 3, 1937, and 
he was not permanently appointed until October 20, 1937, and then 
for duty at La Crosse, Wis. 

It is well settled that an administrative office may not by a desig- 
nation contrary to the actual facts fix the permanent duty station of 
an employee at one place, in this case Washington, D. C., for the 
purpose of paying the employee a per diem in lieu of subsistence as 
on temporary duty in a travel status at another place, in this case 
Cleveland, Ohio. 10 Comp. Gen. 469. Also, there is no authority, 
as suggested, for considering an employee as a permanent employee 
while “serving in a temporary capacity pending approval of his 
reinstatement,” for traveling expense purposes. The employee’s 
appointment status under the Civil Service laws and regulations has 
no bearing upon his status under the Subsistence Expense Act. From 
the contents of the correspondence in this case and the submission it 
is apparent there has been an administrative misunderstanding that 
the temporary appointment for duty at Cleveland alleged to have 
been made pending the approval of his reinstatement was tantamount 
to fixing a temporary.duty station at that place under the Subsistence 
Expense Act. The fixing of the tenure of an appointment, either 
temporary or permanent, is not synonymous with the fixing of a 
temporary or permanent duty station for the purpose of reimbursing 
an employee traveling expenses under the Subsistance Expense Act 
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and the Standardized Government Travel Regulations. An employee 
serving either under a temporary or permanent appointment may 
have both a permanent and a temporary duty station. Per diem in 
lieu of subsistence is properly payable in either case only where the 
employee is traveling on official business away from his designated 
post of duty, that is, his regular official station or permanent duty 
station, which in this case, based upon the administrative reported 
facts, was Cleveland, Ohio, not Washington, D. C. 

The administrative action purporting to allow the employee a per 
diem in lieu of subsistence at Cleveland for the period of the tem- 
porary appointment, June 24 to October 3, 1937, and to authorize 
traveling expenses from Cleveland to Dayton, Ohio, upon the ter- 
mination of his services, was clearly erroneous. See Fidelity & 
Deposit Company of Maryland v. United States, 55 F. (2d) 100. 
While it is unfortunate that erroneous administrative action caused 
the employee to think he was entitled to the payments erroneously 
made to him, it is well settled that the Government may not be held 
liable for the mistakes of its officers or employees. See Floyd’s Ac- 
ceptances, 7 Wall. 666; 5 Comp. Gen. 124; id. 967; 8 id. 495. 

Accordingly, the audit action in withholding credit in the accounts 
of the involved disbursing officer for the items in question must be 
and is sustained. 


(B-5723) 


GENERAL ACCOUNTING OFFICE JURISDICTION AND RETIREMENT 
STATUS OF DISTRICT OF COLUMBIA EMPLOYEE TRANSFERRED 
FROM TEACHER TO COMMUNITY CENTER DEPARTMENT 


Whether an employee is entitled to retirement under any particular retirement 
act is for determination primarily by the head of the establishment charged 
with the duty of administering the applicable retirement act and, accord- 
ingly, the General Accounting Office will not attempt an authoritative deci- 
sion as to the status of an employee for retirement purposes during any 
period of her service as a teacher in the public schools of the District of 
Columbia and as Director of the District of Columbia Community Center 
Department. 

Where a teacher in the public schools of the District of Columbia was trans- 
ferred from the teaching service to the position of Director of Community 
Centers, District of Columbia, which she held for more than 5 years, and, 
after the transfer her status was regarded as other than that of teacher 
by both the agency charged with the administration of the Civil Service 
Retirement Act of May 29, 198046 Stat. 468, and the agency charged with 
administering the District of Columbia Teachers’ Retirement Act of June 
11, 1926, 44 Stat. 727, and there appears no proper basis for questioning at 
this time the determination of the two agencies with respect to the matter, 
she must be regarded as having been “separated from teaching service in 
any public school system for more than five years,” within the meaning of 
those words as used in section 9 of the Teachers’ Retirement Act and, 
accordingly, is not entitled to purchase longevity credit for retirement 
purposes under the said act for any period prior to her reappointment as a 
teacher after her period of service with the Community Center Department. 
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Comptroller General Brown to the President, Board of Commissioners, District 
of Columbia, September 12, 1939: 


I have your letter of August 21, 1939, as follows: 


The Commissioners desire to submit for your early consideration and advice 
a question presented to them by the acting superintendent of schools in letter 
dated July 20, 1939, as follows: 

“I am presenting for your consideration and possible referral to the Comp- 
troller General the case of Mrs. Elizabeth K. Peeples, who was transferred by 
vote of the Board of Education on July 15 from the position of Director of the 
Community Center Department, salary class 10, to Administrative Principal of 
the E. V. Brown Elementary School, salary class 7. 

“Mrs. Peeples finds upon inquiry that although when she was made Director 
of the Community Center Department her contributions in the Teachers’ Retire- 
ment Fund were taken over into the Civil Service Retirement Fund, she cannot 
now transfer her funds from the Civil Service Retirement Fund back to the 
Teachers’ Retirement Fund because she has been out of teaching service for 
five years. She was promoted in 1931 to be Director of the Community Center 
Department, and so eight years have elapsed since that appointment. 

“Mrs. Peeples’ duties as Community Center Director included the adminis- 
tration and supervision of a very large number of educational classes that were 
conducted by her department. It is our feeling that Mrs. Peeples has never 
been divorced from the teaching service at any time during her directing of the 
Community Center program. In fact, the District of Columbia Appropriations 
Act, approved February 22, 1921, another act approved on June 29, 1922, another 
act approved on February 28, 1923, and still another appropriations act approved 
on June 7, 1924, all specify that the appropriations were for ‘Salaries of Direc- 
tors, supervisors, teachers, clerks, and other employees for civic, educational, 
recreational, and social activities under the direction of the Board of Educa- 
tion.’ The inference appears to be from this. language that in setting up the 
Community Center activities under the headings of civic, educational, recrea- 
tional, and social, Congress concluded, in putting them under the Board of 
Education, that they were a definite part of the teaching service which the 
Board would render to the community. 

“It would then become a question of whether Mrs. Peeples may not have 
been improperly classified under the Civil Service Retirement Fund, when her 
duties were, in fact, those of teaching, and to have made her eligible to continue 
her contributions to retirement under the Teachers’ Retirement Fund since she 
continued to work as a paid representative of the Board of Education. 

“If the Comptroller General rules against the reclassification of Mrs. Peeples 
under the Teachers’ Retirement Act, will you not follow up your proposal 
made during our informal conversation on Tuesday, July 18, that legislation be 
drafted for presentation at the next session of Congress to bring about the 
redress of this injustice which is being done to Mrs. Peeples under the present 
interpretation of her status?” 

The 1940 District of Columbia Appropriation Act, approved July 15, 1939, 
under the caption Community Center Department provides in part: 

“For personal services of the director, general secretaries, and community 
secretaries in accordance with the act approved June 4, 1924 (43 Stat. 369, 
370) ; clerks and part-time employees including janitors on account of meetings 
of parent-teacher associations and other activities; directors, supervisors, and 
other playground personnel, at rates of pay to be fixed by the Board of Educa- 
tion without reference to the Classification Act of 1923, as amended, and con- 
tingent expenses, equipment, supplies, and lighting fixtures, $255,320: Provided, 
That the activities provided for under this appropriation shall be operated 
under the joint control, supervision, and direction of the Commissioners of the 
District of Columbia and the Board of Education.” 

The first part of this language is contained in the 1939 and prior appropria- 
tion acts. 

The Act of June 4, 1934, provides in pertinent part: 

“Community Center Department, Director. 

“A basic salary of $3,200.00 per year with an annual increase in salary of 
$100.00 for three years or until a maximum salary of $3,500.00 per year is 
reached.” 
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The records indicate that Mrs. Peeples had been employed as a teacher in 
the public schools during the period September 1, 1920, to June 24, 1931, and 
that there had been deducted from her salary for the benefit of the Teachers’ 
Retirement Fund, including accrued interest, $1,469.85; that this amount was 
refunded to her upon separation from the teaching service and that on Jan- 
uary 11, 1932, she purchased service credit in the Civil Service Retirement 
Fund for the same period of service, $884.33. 

Effective June 25, 1931, Mrs. .Peeples was transferred from the teaching 
service to the position of Director of Community Centers, which position she 
held until July 15, 1989, when she was transferred by the Board of Education 
to the position of administrative principal in the EB. V. Brown Elementary 
School, salary class 7, as provided in the Teachers’ Salary Act of June 24, 1934. 
The fact is, of course, that the director, general secretaries, and community 
secretaries under the Community Center Department were not considered 
teachers, or subject to the Teachers’ Retirement Law, and since the enactment 
of the Civil Service Retirement Act of May 22, 1920, as amended, have been 
so treated. Miss Sibyl Baker, who until July 1, 1939, was Supervisor of Play- 
grounds and who has been appointed Director of Community Centers, is in a 
similar status. 

In your decision to the Commissioners, D. C. (17 Comp. Gen. 950), there 
was involved a question of credit for teaching service after there had been a 
break in such service for more than five years, and your office denied credit for 
previous service under these conditions. However, in this case there is involved 
the question of whether Mrs. Peeples was properly classified and should not have 
been continued as a teacher subject to the provisions of the Teachers’ Retire- 
ment Act of: January 15, 1920; as-amended, for her entire: service. 

The school officials have reported that: 

“the duties of Mrs. Elizabeth K. Peeples as Community Center Director, I wish 
to say that the educational phase (one of the four set up by Congress—civic, 
educational, recreational, and social), form a most important part of her duties. 

“Exlucational classes of all types, from juvenile to adult, were organized, 
maintained, and supervised by Mrs. Peeples. These classes involved the teach- 
ing act just the same as the regular day-school classes and Mrs. Peeples had 
these teachers under her direct charge just as the head of department in our 
day schools has teachers under his direct charge and supervises their in- 
struction. In fact, we feel that the educational phase of the Community 
Center work was most vital and important and do not believe it could be 
successful unless supervised by one trained in the art of teaching. 

“It is a matter of note that the educational side of the Community Center 
work was particularly specified by Congress. in, setting up the. Community 
Center Department under the direction of the Board of Bducation, and the 

_Board of Education has administered the program during out-of-school hours 
as a purely educational feature of its work.” 

The Commissioners would appreciate early advice from you as to whether 
Mrs. Peeples may (1) purchase credit for the entire amount refunded to her 
at the time of her transfer from the teaching service to the Community Center 
Department of $1,469.85 and if so, whether there should be added 4% interest 
for the time she was carried as Director of Community Center, and (2) may 
Mrs. Peeples under the circumstances purchase service credit in the public 
school system under the Teachers’ Retirement Act for the period June 25, 1931, 
to July 15, 1939, when she was transferred back to the teaching service? 


Whether an employee is entitled to retirement under any particular 
retirement act is for determination primarily by the head of the 
establishment charged with the duty of administering the applicable 
retirement act. 18 Comp. Gen. 955. Accordingly, this office will not 
attempt an authoritative decision as to the status of Mrs. Peeples for 
retirement purposes for any period of her service. 

Section 9 of the Teachers’ Retirement Act of June 11, 1926, 44 
Stat. 729, provides as follows: 


That upon separation of any teacher from the service of the public schools 
of the District of Columbia, except for retirement under section 3 or section 4, 
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he shall receive the amount of his deductions, together with the interest then 
credited thereon. 

No teacher who shall withdraw the amount of his deductions under this 
section shall, after reinstatement, be entitled to credit for previous service 
unless he shall deposit in the fund the amount so withdrawn by him: Provided, 
That the amount required to be so deposited may be paid by the teacher, if he 
so elects, in any number of monthly installments, not exceeding one hundred, 
with interest at 4 per centum, compounded annually, but no credit for previous 
service shall be given in any case of reinstatement where the teacher has been 
separated from teaching service in any public school system for more than 
five years. 

Section 13 of the same act defines the term “teacher” as used in 
said act, as follows: 


That the term “teacher,” under this act, shall include all teachers perma- 
nently employed by the Board of Education in the public day schools of the 
District of Columbia, including other educational employees whose salaries are 
established in the Act approved June 20, 1906, and Acts amendatory thereof, 
except the employees of the Community Center Department and the Department 
of School Attendance and Work Permits; * * * [Italics supplied.] 

While the school officials have attempted to draw an analogy 
between the duties of Mrs. Peeples as Community Center Director 
and those of regular school teachers of the public schools of the 
District of Columbia with the view to establishing that she was for 
all intents and purposes a teacher within the meaning of the Teach- 
ers’ Retirement Act, it appears to have been the view of the Com- 
missioners that Mrs. Peeples was not considered and treated as a 
teacher subject to the Teachers’ Retirement Law during the period 
she rendered services as Director of the Community Center Depart- 
ment. The Commissioners’ view in this matter appears to be in 
accord with the definition of the term “teacher,” supra, which ex- 
pressly. excludes “employees of the Community Center Department” 
which latter class of employees unquestionably includes the director, 
as well as other personnel of the Community Center Department. 
That view seems further supported by the fact that the word 
“teacher,” as defined in the statute, supra, covers teachers perma- 
nently employed by the Board of Education in the public day schools, 
whereas the statement of the school officials quoted on page 4 of your 
letter is to the effect that the Board of Education has administered 
the program over which Mrs, Peeples had charge and supervision 
during out of school hours, suggesting that the duties of Mrs. Peeples 
were not “in the public day schools” within the meaning of the term 
“teacher” as defined in the statute. It would seem to follow, there- 
fore, that Mrs. Peeples’ service as Director of the Community Center 
Department from June 24, 1931, to July 15, 1939, was not “teaching 
service” and that she was not a teacher during that period. That 
being so, your further conclusion that for the period during which 
Mrs. Peeples served as Director of the Community Center Depart- 
ment she became subject to the provisions of the Civil Retirement Act 
is justified when viewed in the light of the provisions of section 3 
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of the Civil Retirement Act of May 29, 1930, 46 Stat. 470-471, reading 

in pertinent part, as follows: 
This act shall apply to the following employees and groups of employees: 
4 % * * * * * 


(e) All regular annual employees of the municipal government of the District 
of Columbia, appointed directly by the commissioners or by other competent 
authority, including those employees receiving per diem compensation paid out 
of general appropriations and including public-school employees, excepting school 
officers and teachers. [Italics supplied.] 


If Mrs. Peeples’ status were that of a school teacher during the 
period she served as director of the Community Center Department, 
she would, under the plain terms of the law, have been excluded from 
the provisions of the Civil Retirement Act above quoted, but it is 
evident that the official charged with the administration of said 
act did not regard her status during the involved period as that of 
teacher. In other words, her status during the period from June 24, 
1931, to July 15, 1939, was regarded as other than that of a teacher 
not only by the agency charged with the administration of the Teach- 
ers’ Retirement Act, but also by the agency charged with the adminis- 
tration of the Civil Retirement Act; and there appears no proper 
basis for questioning at this time the determination of the two agen- 
cies with respect to the matter. Consequently, it would appear that 
Mrs. Peeples must be regarded as having been “separated from 
teaching service in any public school system for more than 5 years,” 
within the meaning of those words as used in section 9 of the Teach- 
ers’ Retirement Act and, accordingly, is not entitled to purchase 
longevity credit for retirement purposes under the Teachers’ Retire- 
ment Act for any period prior to her reappointment as a teacher on 
July 15, 1939. 17 Comp. Gen. 950. 


(B-5984) 


ADVERTISING—BIDS—REJECTION—LEGALITY OF SUBSEQUENT 
ACCEPTANCE WITH BIDDER’S CONSENT 


Where all bids for construction of a housing project in the District of Columbia 
were rejected by the Alley Dwelling Authority but it is now desired to rescind 
the action taken in rejecting the bids and to accept the lowest bid submitted 
and the low bidder has agreed to permit acceptance of the rejected bid if 
the acceptance is made prior to a specified time, the Authority may legally 
rescind its action in rejecting the lowest bid and may award the contract 
to the lowest bidder without readvertising. 


Comptroller General Brown to the Executive Officer, Alley Dwelling Authority 
for the District of Columbia, September 13, 1939: 

There has been received your letter of September 11, 1939, as 

follows: 


Pursuant to its advertised request for bids, the Alley Dwelling Authority on 
August 10, 1939, opened bids for the construction of a low rent housing project 
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in the District of Columbia. In accordance with an agreement it had with the 
United States Housing Authority, the Alley Dwelling Authority submitted to 
the United States Housing Authority for aproval a recommendation that the 
lowest bid, submitted by John McShain, Incorporated, of Baltimore, be accepted. 

After some study of the bid and the recommendation, the United States 
Housing Authority advised the Alley Dwelling Authority that it could not 
approve the award of the contract on the lowest bid submitted because the amount 
of the bid exceeded the estimates for the project and it was advised that all 
bids be rejected, the plans revised and new bids accepted, and in accordance 
therewith the Alley Dwelling Authority rejected all of the bids. 

The next day thereafter the United States Housing Authority reconsidered its 
action and requested the Alley Dwelling Authority to rescind its action in re- 
jecting the bids and to accept the bid of John McShain, Incorporated, and 
award a contract to it. After consultation, John McShain, Incorporated (the 
lowest bidder), indicated that it would accept award of a contract provided it 
could be made to it before three o'clock p. m. on September 15, 1939. 

The original specifications required that the bids lie for a period of sixty 
days after the date of opening before they might be withdrawn or within which 
time acceptance or rejection would be made. The bids were opened on August 
10, consequently the acceptance or rejection period will not expire until October 
10, 1939. John MecShain, Incorporated, will assume all of the obligations of its 
bid except this one which it will now limit to September 13, 1939. 

The Alley Dwelling Authority is of the belief that the bid submitted by 
John McShain, Incorporated, is a fair one and represents a reasonable cost 
for the construction of this project. It is feared, in view of the recent turn 
of events, that if the plans and specifications are readvertised and bids accepted 
the bids will come in at a much higher figure than the present bids and that 
no material gain can be made through readvertisement. It is the desire of 
this Authority to rescind its action in rejecting the bids and to now accept 
the lowest bid submitted and award the contract to John MecShain, Incor- 
porated, if such action is not prohibited by law or the rules and regulations 
of your office. After searching through the decisions of the Comptroller 
General and of the Attorney General we are unable to find a case parallel 
to this one or any precedent which would serve as guide to us. It would 
appear logical and reasonable that an agency of the government might rescind 
its action in rejecting a bid and award the contract to the lowest bidder, pro- 
vided the lowest bidder were amenable and that the action is taken within 
a reasonable time after the original rejection of the bid. In the present case 
it would appear more logical in that the period for the acceptance or rejection 
of the bids has not yet run out. 

In view of the fact that the lowest bidder has indicated its willingness to 
accept an award of the contract conditioned upon that award being made on 
or before three o’clock p. m, on September 13, 1989, this office would greatly 
appreciate having your ruling as to whether or not— 

(a) the Authority may legally rescind its action in rejecting the lowest 
bid submitted on the project and 

(b) award the contract to the lowest bidder without readvertising for 
new bids. 


The rule is stated in Minneapolis and St. Louis Railway vy. Colum- 
bus Rolling Mill, 119 U.S. 149, 151, that: 


The other party, having once rejected the offer, cannot afterwards revive 
it by tendering an acceptance of it. Hliason v. Henshaw, 4 Wheat. 225; Carr 
v. Duval, 14 Pet. 77; National Bank vy. Hall, 101 U. 8. 43, 50; Hyde v. Wrench, 
8 Beavan, 334; Fow v. Turner, 1 Bradwell, 153. 

In that case the railway company, after rejecting the bid attempted, 
without the consent of the rolling mill company, to accept the bid. 
But in this case the low bidder has stated its willingness to permit 
acceptance of the rejected bid provided the acceptance is made prior 
to September 13, 1939. In such a situation the rule of law seems to 
be that a bid may be revived and accepted without readvertising 
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with the renewéd consent of the person making same. Sec. 13 C. J. 
296, par. 110, and cases there cited. 

The result is that both of your questions are answered in the affirm- 
ative in the absence of any other objection. 


(B-1283) 


CONTRACTS—INCREASED COSTS—REVIEW OF CONTRACTING 
OFFICER’S FINDINGS 


Where a War Department contract for the furnishing of portable buildings pro- 
vided that “the contractor shall furnish all materials, labor, etc., necessary 
to complete the work fully according to the true intent and meaning of 
the drawings and specifications, of which intent and meaning the contract- 
ing officer shall be the interpreter,” and made no provision for appeal from 
the contracting officer’s decision, and the said officer in the free exercise 
of the discretion vested in him decided the contract required the furnishing 
of certain vestibules and skirting, the United States acquired a vested right 
to have said items furnished without modification of the contract price, 
and a change order, issued under instructions of the quartermaster general, 
proposing payment to the contractor of an amount in addition to the con- 
tract price was without consideration and payment thereunder was unau- 
thorized, the contractual provisions, presumably made with the quarter- 
master general’s approval, not being inconsistent with the general 
supervisory duties imposed upon him by law. 


Comptroller General Brown to the Secretary of War, September 15, 1939: 
There was received your letter of July 5, 1939, as follows: 


Attention is invited to the inclosed copy of letter dated May 23, 1939, from 
the General Accounting Office, Audit Division, to the quartermaster general, in 
which it is stated that credit may not be allowed, on the present record, for 
payments made under change order “B” to contract No. W 58 qm CIV-59, with 
King and Boozer, Anniston, Alabama. The statement made therein that the 
quartermaster general -was without authority’ to modify the decision of the 
contracting officer appears to be so inconsistent with established principles gov- 
erning the actions of contracting officers as to warrant the careful consideration 
of your office. 

The inclosures, consisting of certain correspondence between the contracting 
officer, the quartermaster general, and the General Accounting Office, Audit 
Division, obviate the necessity for here detailing the differences of opinion 
which existed between the various officials concerned. While several issues 
have been raised, it appears that the only one which is material is that con- 
cerning the authority of the quartermaster general to overrule the contracting 
officer’s interpretation of the drawings and specifications in respect of the 
furnishing of skirtings and vestibules. 

The act of June 3, 1916 (39 Stat. 170), as amended by the act of June 4, 1920 
(41 Stat. 766), charges the quartermaster general with the procurement of 
certain classes of supplies, such as prefabricated portable buildings. In carry- 
ing out this statutory duty, the quartermaster general acts through contracting 
officers duly appointed by him, and purchases of Quartermaster Corps supplies 
may only be made by officers so appointed. See paragraph 5a (4), Army Reg- 
ulations 5-100, and paragraph 4a, circular 1-3, OQMG. Moreover, each con- 
tracting officer so appointed performs the duties assigned to him in conformity 
with both general and special instructions issued by the quartermaster general. 

From the above, it seems apparent that the relationship between the quarter- 
master general and each contracting officer of the Quartermaster Corps is that 
of principal and agent, and that such relationship necessarily presumes a degree 
of subordination on the part of the contracting officer to the quartermaster 
general. Any other conclusion appears to be untenable, since the quartermaster 
general, with a statutory duty to perform, must necessarily be in a position 
at all times to guide and direct his subordinates in the performance of said duty. 
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In the subject controversy, the Audit Division contends that the quartermaster 
general was without authority to rule that contract No. W 58 qm CIV-59 did 
not require the furnishing of skirtings and vestibules, since paragraph GC 9 
of the specifications specifies that the C. O. (contracting officer) shall be the 
interpreter of the true intent and meaning of the drawings and specifications. 
In reaching such a conclusion, the Audit Division apparently failed to consider 
the principal and agent relationship referred to above and the fact that the 
contracting officer, in interpreting the drawings and specifications, was acting 
as the representative of the quartermaster general and subject to the instructions 
of the latter official. The Audit Division has also based its conclusion on the 
proposition that the question concerning the interpretation of the specifications 
was decided as an appeal under article 12 of the contract and that the quarter- 
master general was without authority to decide questions of fact coming up 
under said article 12. Notwithstanding all previous assumptions and state- 
ments to the contrary, the question was decided by the quartermaster general 
not as an appeal but as a matter of routine instruction to a subordinate official. 
In this connection it should be noted that the specifications were prepared in 
the office of the quartermaster general, and thus it was incumbent upon that 
office to clarify any questions of interpretation which might be brought to its 
attention. 

Summarizing the foregoing, it is the opinion of the War Department that the 
quartermaster general properly found that the contract did not contemplate 
that skirtings and vestibules were to be included as an integral part of the 
buildings and that the contractor was not required to furnish such skirtings 
and vestibules without additional compensation. Such a finding having prop- 
erly been made, it is also the opinion of the Department that the contracting 
officer was required to follow the instructions of the quartermaster general 
concerning the interpretation of the contract and the issuing of change order “B.” 

In view of the above, it is requested that credit be allowed for payments 
made under the change order. 


Under the terms of the contract, King and Boozer agreed to 
furnish and deliver f. o. b. cars at Anniston, Ala., 19 units of port- 
able, demountable buildings in strict accordance with the specifica- 
tions, schedules, and drawings which were attached to and made 
a part of the contract. Major W. L. Bartley, purchasing and ¢con- 
tracting officer, Fort Sam Houston, Tex., who signed the contract 
on behalf of the United States, was specifically designated by name 
as the contracting officer. See paragraph 2 of the “Schedule of 
Supplies” attached to and made a part of the contract. 

By letter of July 12, 1938, addressed to Major Bartley, the con- 
tractors requested his decision as to whether, under the terms of 
the contract, they were required to furnish vestibules and skirting 
for certain buildings in each of the units. Major Bartley informed 
the contractors of his decision by letter of July 14, 1938, in which 
he discussed the applicable provisions of the contract and concluded 
as follows: 

Your particular attention is invited to paragraph GC 9 of the specification 
ECW No. 1-8 C. A. which reads as follows: “Interpretation of the Contract:— 
Unless otherwise specifically set forth, the contractor shall furnish all ma- 
terials, labor, etc., necessary to complete the work fully according to the true 
intent and meaning of the drawings and specifications, of which intent and 
meaning the C. O. shall be the interpreter.” It is my decision under the provi- 
sions of the above paragraph of the specifications that the true intent and mean- 


ing of the plans and specifications are that the vestibules and skirting are 
included in the contract. 
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Under date of July 19, 1938, the contractors addressed to the con- 
tracting officer a letter protesting the above-quoted decision and re- 
questing that the matter be referred to the quartermaster general. 
Said letter was forwarded to the quartermaster general by Major 
Bartley’s first indorsement thereon of August 6, 1938, which is in 
pertinent part as follows: 


8. In connection with all the correspondence concerned herewith, and with 
particular reference to the purchasing & contracting officer’s decision in this 
matter, as per inclosure #3 hereto, which was made after careful review of 
the plans, specifications, bid forms, and schedules thereto, and while it is ad- 
mitted that there is a possible doubt in the matter, it is believed that a 
careful review and study of the plans and ifications, particularly the note 
on page six (6) of Specifications ECW #1-8CA, under general heading “Speci- 
fication of Fabrication,” and paragraph one (1) thereof, “Scope of Work,” and 
drawing #ECW 125, and particularly the bill of material thereon, will show 
this ruling to be the correct one to have made. Specific attention is invited to 
the note at the bottom of the building materials schedule on ECW drawing 
#125, which states, “Note—Items numbers 73 & 74 above, not included in con- 
tract for purchase of buildings.” It is clear that all other items in the build- 
ing materials schedule on drawing #ECW 125, are included in the contract, 
especially since ECW drawing #125 was specified as a basis to govern as to 
type, details of construction, and basic requirements, other than the length 
and number of transverse partitions for such buildings to be procured, other 
than in strict conformance to ECW Plan #101. This note on drawing #ECW 
125 cancels the effect of the other note on drawing #HCW 125, which states 
that vestibules and skirting will only be furnished where climatic conditions 
require, especially in view of the fact that no mention was made of omitting 
the vestibules and skirting. 

4. The contracting officer’s decision in this matter was made under the pro- 
visions of paragraph GC9 of the above cited specifications. A great majority 
of the nineteen (19) units of buildings purchased under this contract, are for 
use in Colorado, Wyoming, and for camps located in high altitudes in New 
Mexico and Arizona, and it was the original intent of this Office that vestibules 
and skirting would be included in the contract, as the use thereof was deemed 
necessary in view of the locations of the camps. 

5. In making this decision, the purchasing and contracting officer took into 
consideration the provisions of paragraph 6c (2) (e). Army Regulations are 
AR-30-1435. In addition to all of the above, your attention is invited to the 

_gstatement attributed to contractor part of which is quoted in inclosure #3. 
Mr. T. C. King, representing King & Boozer, was at this office the date award 
was made, June 25, 1938. After the letter of award had been handed to him, 
he then brought up the question of the vestibules and skirting. It is noted 
that the contractor never made any claims as to mistake in bid prior to award. 
The situation and interpretation of the provision to furnish vestibules and 
skirting was carefully explained to Mr. King at the time when he raised this 
question, after award. It was noticed on that occasion that Mr. King re- 
ferred to some personal papers of his own, and then made the remark to the 
effect, ‘Well, I have only bought one; I have got three in.” This statement was 
witnessed, in addition to the undersigned, by Mr. VanDerHeck, supervisor of 
construction CCC; Mrs. Louise Pinto, clerk-stenographer; Mr. Jack S. Rayburn, 
inspector; Mr. F. A. Haecker, inspector; and Mr. V. B. Chapman, inspector, all 
from this office, the latter three, now inspecting under the above-mentioned 
contract at Anniston, Ala. ° 

6. The contractor is furnishing vestibules and skirting in compliance with 
instructions contained in inclosure #3.. The contractor’s bid price as shown 
under unit price of the bid sheet for these vestibules and skirting, is as follows: 


1 vestibule and skirting for annex to headquarters._..._...___.___.._____ $40.00 
1 vestibule and skirting for annex to storehouse__.....-.-____________ 41.00 
2 vestibules and skirting for school building__.....-.._-_-_-_-_--______ 82.00 


The inclusion of these items under unit prices, further indicates the intent of 
this office that vestibules and skirting were included in the contract. For the 
nineteen (19) units procured under the above-mentioned contract, this will 
amount to $3,097.00. 
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7. It is recommended that in view of the above facts, the claim of the con- 
tractor for additional compensation for furnishing vestibules and skirting for 
nineteen (19) units of portable demountable C. C. C. camp buildings, under 
contract #W58 QM CIV-59, in the amount of $3,097.00, be disallowed. 

The contractor’s letter of July 19, 1938, was returned to the con- 
tracting officer from the office of the quartermaster general by second 
indorsement of August 15, 1938. In said indorsement, which was 
signed “For the quartermaster general” by A. B. Warfield, brigadier 
general, Quartermaster Corps, assistant, the contracting officer was 
instructed that “if the vestibules are required, a change order should 
be placed on the contract covering such vestibules as are required.” 
In accordance with this instruction, Major Bartley issued change 
order “B,” dated August 23, 1938, providing for the furnishing of 
vestibules and skirting at an increase of $3,097 in the contract price, 
in accordance with unit prices in the contractor’s bid. Payment 
under the change order was made to the contractors September 8, 1938, 
on voucher No, 531, accounts of Maj. L. P. Worrall, F. D., in the net 
amount of $3,066.03. 

The contract made no provision for appeal from the contracting 
officer’s decision under paragraph GC 9 of the specifications. The 
contracting officer’s above-quoted indorsement of August 6, 1938, 
clearly shows that as one of the parties to the contract, he intended 
the specifications should cover the furnishing of vestibules and skirt- 
ing for the buildings in question. Further, said indorsement indi- 
cates the existence of evidence which would tend to establish that 
the contractors, also, understood they were required to furnish such 
vestibules and skirting. 

Where a contract provides that specified matters will be referred to 
the judgment of a designated official, the parties who have agreed 
to be bound by that judgment are entitled to have it exercised in 
good faith by the officer nominated, and cannot be bound by the 
substituted judgment of another authority. United States v. North 
American Commercial Co., 74 F. 145, citing Kihlberg v. United 
States, 97 U. S. 398. And see 18 Comp. Gen. 870, and cases cited at 
p. 872. 

Instances of application of the rule stated above are to be found’ 
in cases involving your Department. For example, in Burton Coak 
Co. v. United States, 60 Ct. Cls. 294, the contract provided for termi- 
nation thereof, if, in the opinion of the quartermaster general, the 
public interest should so require. The court held that an attempted 
cancelation of the contract by an officer other than the quartermaster 
general was ineffective, stating (p. 314) : 

* * * We need not multiply citations to the effect that where one is 


vested with discretion to do or not to do a certain. thing, he alone must 
act. ® . 
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The parties to such a stipulation as here considered not only are 
entitled to the judgment of the officer named in the contract, but, 
also, they are entitled to have that judgment exercised honestly and 
independently. The application of the rule in this respect is aptly 
illustrated by the case of Standard Dredging Co. v. United States, 71 
Ct. Cls. 218, where the Court of Claims said (pp. 247-248) : 


* * * The plaintiff was entitled to the judgment of the district engineer 
and contracting officer and since the work specified in the contract was 
taken out of plaintiff's hands and the plaintiff was excluded from the area 
to be dredged solely by direction of the Chief of Engineers, and since the con- 
tract was annulled by the Chief of Engineers without recommendation or de- 
cision as to any of the matters specified in article 4 by the district engineer and 
contracting officer, the defendant breached the contract and cannot~ hold *the 
plaintiff liable for any excess cost to it in the performance of the work. 

The defendant attempts to justify the action taken on the ground that the 
contracting officer did act in the matter, and it is immaterial that he acted 
solely under instructions from the Chief of Engineers of the War Department, 
at Washington, D. C. This was not enough. * * * 

. ” = * + * 7” 


* * * It was for the contracting officer who was on the ground and 
familiar with the conditions to decide whether the plaintiff should be given 
assistance in bringing the work to a proper state of advancement or whether 
the contractor had so failed faithfully and diligently to prosecute the work 
as to justify annulment of the contract. He made no such decision independ- 
ently as the contract required. The Chief of Engineers had no authority to 
take any action whatsoever under the contract other than to sanction the 
opinion of the contracting officer that the contract should be annulled. He 
had no authority arbitrarily to instruct the contracting officer what to do 
under articles 3 and 4, or what decision he should come to thereunder. The 
contracting officer never decided that the contract should be annulled and the 
Chief of Engineers had no authority to direct him to cancel it. 


In the recent case of Schmoll, Assignee, etc. v. United States, 86 
Ct. Cls. 632, the quartermaster general had allowed the contractor 
$71.28 in connection with one of the items in suit, but the court 
awarded judgment to the plaintiff on this item in the sum of $2,186.90. 
‘In explanation of its refusal to be bound by the determination of the 
quartermaster general, the court said: 


* * * the constructing quartermaster did not pass upon this controversy ; 
he referred it to The Quartermaster General and it was the latter official 
who determined it in the first and last instances. The contractor was entitled 
to a ruling from the constructing quartermaster under the contract. * * 

Consideration of the above-cited authorities leads inescapably to 
the conclusion that the quartermaster general was without authority 
either to instruct the contracting officer as to how the latter’s decision 
under the contract should be rendered, or to modify such decision 
after it had been rendered. There is in this nothing inconsistent 
with the duties imposed by law upon the quartermaster general 
under the statutes and regulations cited in your letter, since the 
authority vested in the contracting officer was derived directly from 
specifications which were prepared in the office of the quartermaster 
general—presumably with his approval. If, as would appear from 
your letter, it is administratively considered necessary or desirable 
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that contracts of this type be interpreted«by the quartermaster gen- 
eral rather than by a subordinate officer, the contracts should be pre- 
pared on that basis. 

When the contracting officer, in the free and independent exercise 
of the discretion placed in him by the contracting parties, decided 
that the contract required the furnishing of the vestibules and skirt- 
in question, the United States acquired a vested right to have such 
vestibules and skirting furnished without modification of the con- 
tract price. No officer of the Government may modify or waive such 
a right without a valuable consideration passing to the Government. 
See 18 Comp. Gen. 114, 116, and cases there cited, particularly Ameri- 
can Sales Corporation v. United States; 27 F. (2d) 389, affirmed 32 
F. (2d) 141, certiorari denied, 280 U. S. 574. 

It follows that the change order of August 23, 1988, proposing 
payment to the contractors of $3,097 in addition to the contract price 
for furnishing articles they were legally bound to furnish at the 
original contract price, was without consideration, and that this 
office may not allow credit for the payment made thereunder. Final 
action on the paid voucher will be accordingly. 


(B-5836) 


ALIENS—EMPLOYMENT—STATUTORY PROHIBITION—STATUS OF FED- 
ERAL RESERVE BANK EMPLOYEE WITHIN REQUIREMENT AS TO 
BEING IN SERVICE OF THE UNITED STATES 


An employee of a Federal Reserve Bank not being “a person in the service of 
the United States” within the meaning of the prohibition against payment 
of compensation to other than a “citizen of the United States or a person 
in the service of the United States on the date of the approval of this Act 
who being eligible for citizenship has filed a declaration of intention to 
become a citizen,” contained in section 3 of the Department of Labor 
Appropriation Act, 1940, approved June 29, 1939, 53 Stat. 926, and made 
applicable to Commerce Department appropriations by section 206 of the 
Third Deficiency Appropriation Act of August 9, 1989, the appropriations 
made for the Commerce Department under the acts of June 29, 1989, 53 
Stat. 907, and August 9, 1989, 53 Stat. 1837, may not be used to pay the 
salary of a Government employee who on June 29, 1939, was employed by 
a Federal Reserve Bank and who, being eligible for citizenship, had filed a 
declaration of intention to become a citizen. 


Comptroller General Brown to the Secretary of Commerce, September 15, 1939: 
I have your letter of August 24, 1939, as follows: 


The Third Deficiency Appropriation Act, approved August 9, 1939, applies 
in section 206, the provisions of section 3 of the Department of Labor Appropria- 
tion Act, 1940, to appropriations for the Department of Commerce. The pro- 
visions of section 3 of that act are in part, as follows: 

“No part of any appropriation contained in this act or authorized hereby 
to be expended shall be used to pay the compensation of any officer or employee 
of the Government of the United States, or of any agency the majority of the 
stock of which is owned by the Government of the United States, whose post 
of duty is in continental United States unless such officer or employee is a citizen 
of the United States or a person in the service of the United States on the date 
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of the approval of this act whovbeing eligible for citizenship has filed a declara- 


tion of intention to become a citizen or who owes allegiance to the United 
States * * %” 


In considering for appointment in this Department a person who has filed 
a declaration of intention to become a citizen, it is not entirely clear whether 
such person, if employed by a Federal Reserve bank at the time of the approval 
of the act, was employed “in the service of the United, States.” The need for 
an-opinion lies primarily in the fact that the Federal Reserve banks (as out- 
lined on pages 35-38 of “The Federal Reserve System: Its Purposes and Func- 
tions,” published recently by the Board of Governors of the Federal Reserve 
System) perform various fiscal duties which might be construed in effect as 
Government services. The Federal Reserve Act, as amended, also provides 
that. if the Reserve banks are dissolved the surplus is to be paid to the United 
States, 


The question therefore, in brief, may be stated, as follows: Is this Depart- 
ment authorized under the provisions of the acts of June 29, 1939, and August 
9, 1939, to expend any portion of the appropriations made under those acts in 
payment of salary to an employee of the Government who, on June 29, 1939, 
was employed by a Federal Reserve bank and who had at that time filed a 
Aeclaration of intention to become a citizen and was eligible for citizenship. 

The majority of the shares of the capital stock of a Federal Re- 
serve bank is owned or controlled by the member banks which are 
private institutions, although stock in Federal Reserve banks may 
be allotted to the United States. Sections 281-284, title 12, United 
States Code. Every Federal Reserve bank is conducted under the 
supervision and control of a board of directors, most of the mem- 
bers of which are elected by the stock-holding member banks. Sec- 
tions 304 and 305, title 12, United States Code. Federal Reserve 
banks when designated by the Secretary of the Treasury are required 
to be depositaries of public moneys and may be employed as financial 
agents of the United States. Section 332, title 12, United States 
Code. 

Section 341, title 12, United States Code, provides, in part, as 
follows: 

Upon the filing of the organization certificate with the Comptroller of the 


Currency a Federal Reserve bank shall become a body corporate and as such, 
and in the name’ designated in such organization certificate, shall have power— 


» * . * = . * 


Fifth. To appoint by its board of directors a president, vice presidents, and 
such officers and employees as are not otherwise provided for in this chapter, 
to define their duties, require bonds for them and ox the penalty thereof, and 
to dismiss at pleasure such officers or employees. * 


” * * * * * . 

Seventh. To exercise by its boards of directors, or duly authorized officers or 
agents, all powers specifically granted by the provisions of this chapter and 
such incidental powers as shall be necessary to carry on the business of banking 
within the limitations prescribed by this chapter. 

While the organization and operation of Federal Reserve banks 
are controlled by Federal statute and regulation and such banks are 
required to perform certain functions for the Federal Government, 
the appointment or employment of the personnel of the banks is not 
controlled by Federal statute; the salaries of the employees are 


not paid from appropriated funds but from the earnings of the 
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banks; and their duties are not prescribed or supervised by Federal 
officers. It has been held by this office that an employee of a Fed- 
eral Reserve bank is not an employee of the United States within 
the meaning of the dual compensation statutes. Decision of July 21, 
1936, A-76647, to the Administrator, Federal Housing Administra- 
tion. See also 17 Comp. Gen. 1055. 

The question contained in the concluding paragraph of your letter 
is answered in the negative. 


(B-5857) 


PUBLIC UTILITIES—MULTIPLE FISCAL YEAR SERVICE— 
APPROPRIATION AVAILABILITY 


The act of April 27, 1987, 50 Stat 119, providing that “in making payments 
for commodities or services the quantity of which is determined by 
metered readings, such as gas, electricity, water, steam, and the like, 
where the period covered by the charge begins in one fiscal year or allot- 
ment period and ends in another, the entire amount of the payment may 
be regarded as a charge against the appropriation or allotment current 
at the end of such period,” is not for application so as to make the appro- 
priation “Contingent Expenses, Foreign Service, 1940” available for payment 
of accrued charges for water service for am American Embassy for a 
period of more than six years, and such charges must be prorated so 
that the charge to any one fiscal year appropriation will not exceed the 
cost of service for a one-year period ending in that fiscal year. 


Comptroller General Brown to the Secretary of State, September 15, 1939: 
I have your letter of August 31, 1939, as follows: 


By despatch No. 7877 of December 29, 1938, the Embassy at Mexico City 
brought to the Department’s attention a bill presented in November 1938 by 
the Director of Waters and Drainage of the Federal District for water services 
to the Government-owned chancery and residence buildings in Mexico City for 
the period from August 1, 1932, to October 31, 1988. The bill amounts to 1,171.23 
pesos or approximately $199.11. 

The Embassy has reported that according to its records the last payment for 
water supplied the Embassy was made on June 29, 1928, and that since that 
time the question of payment for water has been unsettled in view of the 
uncertainty whether the charge was in the nature of a tax, from the payment 
of which the Embassy should be exempt, or a charge for the service rendered. 
When, early in 1937, the Federal District learned that the Mexican Embassy 
in Washington paid water rates in the District of Columbia, it was decided that 
the American Embassy in Mexico City should no longer be accorded exemption 
from payment of water charges. Accordingly the bill of November 29, 1938, 
was presented. 

It has now been ascertained that the charges for water furnished the Embassy 
are not a tax but a fee for a service. In a letter of July 5, 1939, the Director 
of Waters and Drainage of the Federal District informed the Embassy that 
“the rates paid by consumers of potable water in the Federal District are, 
in accordance with the Law of the Public Service of Potable Waters, a fee 
for such service, that is to say, a compensation for the water furnished to the 
users thereof, and does not constitute a tax, nor is it subject to the surcharge 
which the Federal Government has established on the revenues of local 
governments.” 

The charges being recognized as just and payable, and payment not having 
been made, it is intended now to authorize the Embassy to pay the charges 
for water furnished the Embassy buildings for the period from August 1, 
1932, to October 31, 1938, as presented in the bill. While the bill covers the 
period only from August 1, 1982, you will see that there is a possibility that 
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claim may be made by the Mexican authorities for the period from July 1, 
1928. In authorizing the Embassy to pay the bill for water charges there is 
for determination: 

(1) Whether the payment may be made at this time from the appropriation 
for “Contingent Expenses, Foreign Service” authorized by the act making appro- 
priations for the Department of State for the 1940 fiscal year (Public, No. 156, 
76th Congress, approved June 29, 1939) and under authority of the act of April 
27, 1987 (Public, No. 57, 75th Congress) prescribing 

“That hereafter, in making payments for commodities or services the quantity 
of which is determined by metered readings, such as gas, electricity, water, 
steam, and the like, where the period covered by the charge begins in one fiscal 
year or allotment period and ends in another, the entire amount of the payment 
may be regarded as a charge against the appropriation or allotment current at 
the end of such period.” 

(2) Whether it will be necessary to present a series of audited claims 
running back to the 1933 fiscal year. 

An expression of your views will be appreciated. 


The act of April 27, 1937, 50 Stat. 119, is not for application in 
such manner as to cover the case you present. It was enacted for the 
purpose of simplifying the accounting practice of dividing public 
utility charges between two fiscal year appropriations when the ac- 
counting period involved began in one fiscal year and ended in the 
succeeding fiscal year. The appropriation “Contingent Expenses, 
Foreign Service, 1940,” as made by the act of June 29, 1939, Public, 
No. 156, appears in an act making appropriations for the fiscal year 
ending June 30, 1940, and there is nothing therein to make said appro- 
priation available for obligations incurred in previous fiscal years. 
Compare 2 Comp. Gen. 451 and decision of February 6, 1932, A-40563. 

Accordingly, it must be held that the charge for water service for 
the period in question must be prorated so that the charge to any one 
fiscal year appropriation will not exceed the cost of service for a 
1-year period ending in that fiscal year. 


(B-5858) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—TRANSFERS 
TO POSITIONS WITH THE PANAMA CANAL SUBJECT TO OTHER 
LEAVE LAWS 





As employees of the Panama Canal are expressly excluded from the annual 
and sick leave acts of March 14, 1936, 49 Stat. 1161 and 1162, and the 
uniform annual and sick leave regulations prescribed by the President 
pursuant thereto, there is no existing authority to transfer leave credits 
from a p0sition in the War Department, either in the continental United 
States or in the Canal Zone, to a position with the Panama Canal—the 
Panama Canal being subject to other leave laws and regulations. 

Where an employee of the War Department was transferred to a position with 

the Panama Canal and subsequently retransferred to a position in the 

War Department, he would not be entitled, after the retransfer, to credit 

for the leave earned under the Annual Leave Act of March 14, 1936, 49 

Stat. 1161, and regulations issued pursuant thereto, during the first period 

of service with the War Department, the period of service with the Pan- 

ama Canal, during which he was not subject to the act of March 14, 1936, 

but to other leave laws and regulations, being a “break in service” within 

the meaning of section 6 of the Uniform Annual Leave Regulations issued 

under the said act of March 14, 1936. 
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Comptroller General Brown to the Secretary of War, September 15, 1939: 
I have your letter of August 31, 1939, as follows: 


Reference is made to section 6, Existing Annual Leave Regulations, pre- 
scribing the conditions under which an employee transferred or reappointed 
without break in service from one governmental agency to another is entitled 
to be credited with such accumulated and current accrued leave aS may be 
due him at the time of such transfer. 

The following items of service history are quoted from the service record 
of Mr. Lloyd G. Carwile, a permanent civil-service employee of this Department: 


Nature of action Position and salary Date Establishment 


Prob. apptd. res. w. o. | Asst. clerk, $1,620 |10—-1-37 | War, Engineer, Panama 
prej. /a. Canal. 


(Trans. Panama Canal Depart- 
Canal.) ment. 
Apptd. by transfer Clerk, $131.25 | 5-7-38 | The Panama Canal. 


Res. w. 0. pene. (Gone, The Panama Canal. 
: Dept. Engr., P. C 


Appi. by transfer Prin. clerk, $2,300 | 7-6-38 | War, Engineer, Panama 
p/a. Canal Department. 


At the time of his transfer from this Department to the Panama Canal on 
May 7, 1938, Mr. Carwile had to his credit 18 days’ annual leave. No leave 
was granted him during the period May 7, 1938, to July 5, 1938, while he was 
employed under the Panama Canal and no break in service was involved. 

Employees of the Panama Canal and Panama Railroad on the Isthmus of 
Panama are definitely excluded from benefits of the annual leave acts approved 
March 14, 1936 (49 Stat. 1161 and 1162), by provisions contained in the said 
acts, and are listed under part III, section 19 (b) of the Uniform Annual Leave 
Regulations and under part III, section 23 (c) of the Uniform Sick Leave 
Regulations as among the employees excepted from the benefits of the leave acts 
of March 14, 1936. In view of the limitation referred to above, it has not been 
the custom of the Panama Canal to credit employees transferred from other 
departments or agencies with leave earned under the Uniform Leave Acts of 
March 14, 1936. In like manner, leave earned as an employee of the Panama 
Canal under the special act pertaining to that service is not transferable to 
another Department. 

In the present case the circumstances are such, however, as to give rise to 
the question as to whether leave earned under the Uniform Leave Acts of 
March 14, 1936, and standing to the credit of an employee at the time of trans- 
fer to the Panama Canal, may not be restored to the credit of the employee 
upon his retransfer to a position subject to the acts referred to, where there 
has been no actual break in service under the Federal Government, although 
the period of employment with the Panama Canal constitutes a break in 
service subject to the Uniform Leave Acts. 

It is anticipated that, due to the present activity in the Panama Canal Zone, 
there probably will be a considerable interchange of employees between the 
War Department and the Panama Canal and that a number of cases similar 
to that of Mr. Carwile may arise. For guidance in this and possible future 
cases, it is requested that a ruling be given as to whether the credit for leave 
earned under the first period of employment with this Department may be 
credited to the employee upon his retransfer to this Department. 


Section 6 of the Uniform Annual Leave Regulations, as amended 
by Executive Order No. 7879, dated May 9, 1938, provides as follows: 


An employee transferred or reappointed without break in service from one 
permanent, emergency, or indefinite position to another permanent, emergency, 
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or indefinite position within the same or a different governmental agency shall 
at the time of the transfer or reappointment be credited with such accumulated 
and current accrued leave as may be due him, or charged with any unaccrued 
leave which may have been advanced. “Break in service” means separation 
from the service for a period of one or more work days. 

See, also, a similar provision as to sick leave in section 9 of the 
Uniform Sick Leave Regulations, as amended by Executive Order 
No. 7880, dated May 9, 1939. The authority under these regulations 
to transfer annual and sick leave credits is, of course, limited to 
transfers between departments or establishments of the Government 
whose personnel are subject to the annual and sick leave acts of 
March 14, 1936, 49 Stat. 1161 and 1162, and the uniform annual and 
sick leave regulations promulgated by the President pursuant to 
section 7 of each of the statutes, 

As the employees of the Panama Canal are, as you state, expressly 
excluded from said leave acts and regulations, there is no authority 
in the existing regulations to transfer leave credits from a position 
in the War Department, either in the continental United States or 
in the Canal Zone, to a position with the Panama Canal—the Pan- 
ama Canal being subject to other leave laws and regulations. See 
section 4 of the act of August 24, 1912, 37 Stat. 561, and section 3 of 
the act of July 9, 1937, 50 Stat. 487, and the leave regulations issued 
pursuant thereto. — 

Where an employee has been transferred from one position or 
employment to another position or employment to which leave 
credits are not authorized to be transferred under existing regula- 
tions, followed by a retransfer after an interval of service to a posi- 
tion from which leave credits may be transferred, the uniform rule 
has been that the service in the position or employment to which 
leave credits may not be transferred constitutes a “break in service” 
within the meaning of the regulations and that there is no authority 
to recredit the employee upon retransfer with the leave earned prior 
to the original transfer. In decision of July 7, 1939, 19 Comp. Gen. 
14, involving an employee who was transferred or reassigned from 
an administrative position in the Works Progress Administration 
subject to the leave laws and regulations to employment as a project 
worker not subject to said leave laws and regulations and retrans- 
ferred to an administrative position, it was stated : 

* * * A period of service in any capacity other than as a civilian officer 
or employee of the United States during which no leave is earned, or a period 
of service in a temporary position, intervening between two periods of service 
in a permanent or emergency position, breaks the service within the meaning 
of section 6 of the Annual Leave Regulations, as amended, and the leave earned 
prior to the intervening period may not be transferred to the credit of an 
employee after the intervening period. See 16 Comp. Gen. 212; id. 403; 17 id. 
830. Compare 18 id. 317. 

That rule would be equally applicable to preclude recrediting Mr. 
Lloyd G. Carwile upon his retransfer, effective July 6, 1938, to a posi- 





DECISIONS OF THE COMPTROLLER GENERAL 369 


tion in the War Department, with the 18 days’ unused annual leave 
earned prior to May 6, 1938, in a position in the War Department 
after the “break in service” from May 7, 1938 to July 5, 1938, inclusive, 
when he served in a position with the Panama Canal, during which 
period he was not subject to the leave acts of March 14, 1936, and 
the Uniform Annual Leave Regulations issued thereunder. While 
it appears that this is a matter which could be remedied by the 
issuance of an appropriate Executive order—the personnel of the 
Panama Canal being subject to Executive regulations—my attention 
has not been called to any Executive order covering said subject 
matter. 


(B-2253) 


TRANSPORTATION—PUBLIC FUNDS IN CUSTODY OF GOVERNMENT 
EMPLOYEES—APPLICABILITY OF GOVERNMENT LOSSES IN SHIP- 
MENT ACT 


The transfer of Farm Security Administration resettlement project rent collec- 
tions to banks or Government depositaries in the custody of Government 
employees, by armored car, except pursuant to the provisions of the Govy- 
ernment Losses in Shipment Act of July 8, 1937, 50 Stat. 479, and statutory 
regulations promulgated thereunder, should not be regarded as authorized 
by decision of April 11, 1939, 18 Comp. Gen. 782, the term “shipment” as 
broadly defined in the said act being inclusive of the transfer of valuables 
in the custody of Government employees. 


Comptroller General Brown to the Secretary of Agriculture, September 16, 
1939: 


A letter has been received from the Secretary of the Treasury as 
follows: 


The attention of this office has been directed to the last paragraph of the 
Acting Comptroller General’s decision, B—2253, transmitted to the Honorable 
Secretary of Agriculture under date of April 11, 1939, which paragraph reads 
as follows: 

“There have not been overlooked in connection with the foregoing the provi- 
sions of the Government Losses in Shipment Act, approved July 8, 1937, 50 
Stat. 479, but it is not believed that that act is for application to the local 
transmission of public funds in custody of Government employees. Cf. 17 
Comp. Gen. 139; id 419.” 

The decision, B-2253 referred to in the foregoing paragraph stated in effect 
that your office is not required to object to the use of funds of the Farm 
Security Administration for the transportation of rental collections from proj- 
ects to depositaries by means of armored car service, based upon the under- 
standing that during the movement, the collected funds will be in the custody 
of Government employees. 

This office is of the view that the Government Losses in Shipment Act is for 
application to the transmission of “valuables,” as that term is defined in section 
7 (a) of the said act, to local depositaries in the custody of Government em- 
ployees. The Government Losses in Shipment Act, as stated in the Senate Report 
No. 738, 75th Congress, Ist session, was enacted for the purpose of discontinuing 
the insurance system completely in the case of shipment of Government valu- 
ables and to substitute therefor two methods of prompt duplication for reim- 
bursement for such loss, 

Reference to the former insurance system as set forth in the insurance con- 
tract entered into by the Treasury with various insurance companies for the 
fiscal year ending June 30, 1938, the originals of which were forwarded to your 
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office under date of August 3, 1987, discloses that such contract covered the 
shipment of valuables by messenger from, among other offices, project manage- 
ment offices of the Housing Division of the Federal Emergency Administration 
of Public Works to Federal Reserve banks, branches, agencies or depositary 
banks located in the same cities as such project management offices. Also pro- 
vision was made in the contract to include shipment by messenger between 
offices of collectors and deputy. collectors of internal revenue or customs. 

Section 7 (b) of the Government Losses in Shipment Act reads as follows: 

“The term ‘shipment’ means the transportation, or the effecting of transpor- 
tation, of valuables, without limitation as to the means or facilities used or by 
which the transportation is effected or the person to whom it is made, and 
includes, but is not limited to, shipments made to any executive department, 
independent establishment, agency, wholly or partly owned corporation, officer, 
or employee of the United States, or any person acting on his or its behalf or at 
his or its direction ;” [Italics supplied. ] 

For your information you are advised that the regulations contained in 
Treasury Department Circular No. 576—Post Office Department Circular No. 
REG. 1, copy attached, which were prescribed jointly by the Secretary of the 
Treasury and the Postmaster General and approved by the President July 16, 
1937, provides in section 2 that “shipments of valuables shall be made (1) in the 
Same manner and at such time as those of the same class or kind were made, 
when insured, immediately preceding the effective date of these regula- 
tions..° * 9) 

Therefore, in view of the purpose of the Government Losses in Shipment Act, 
i. e., to supplant the former insurance system, the methods of transportation 
heretofore considered to be shipments under such insurance system, the broad 
definition of the term “shipment” in the said Act, and the provisions ofthe Joint 
Cireular referred to herein, the Treasury, as above stated, has taken the posi- 
tion that the transportation of valuables to local depositaries by Government 
employees is for coverage under the Government Losses in Shipment Act and 
has so advised various executive departments, independent establishments, 
agencies, and wholly owned corporations covered thereunder. 

Your further consideration and advice in the matter will be appreciated. 


In view of this information that the Treasury insurance contracts 
prior to the Government Losses in Shipment Act of July 8, 1937, 50 
Stat. 479, covered, inter alia, the transfer of valuables by messengers, 
that is, in the custody of Government employees, the stated position 
of the Treasury Department that such method was intended to be 

_included in the term “shipment” as broadly defined in the Govern- 
ment Losses in Shipment Act would appear correct and, accordingly, 
you are advised that the statement in the last paragraph of the deci- 
sion of April 11, 1939, should not be regarded as authority for the 
transfer of resettlement project rent collections to banks or Govern- 
ment depositaries in the custody of Government employees, by ar- 
mored car, discussed in the decision, except pursuant to the provisions 
of the Government Losses in Shipment Act and the statutory 
regulations promulgated thereunder. 





(B-5280) 
QUARTERS—RENTAL ALLOWANCE—‘SEA DUTY” 


A Naval officer assigned to duty in command of a vessel of the Navy, must be 
regarded as on sea duty and, under the positive terms of section 6 of the 
act of June 10, 1922, as amended, being an officer without dependents, is 
not entitled to rental allowance while on such duty, notwithstanding the 
commandant of the naval district, based on the officer's representations as 
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to discomforts in living aboard ship, expressed the opinion that quarters 
on board the vessel are not suitable for living quarters and should be 
considered as not available insofar as rental allowance is concerned, and 
that the Bureau of Navigation considers service on the involved vessel as 
shore duty for purposes of record and rotation of duty. 


Assistant Comptroller General Elliott to Lt. John K. Chisholm, United States 
Navy, September 16, 1939: 

There has been received by reference from the Secretary of the 
Navy your letter of July 19, 1939, requesting decision as to the right 
of Lt. (Jr. Gr.) James L. Kemper, United States Navy, to rental al- 
lowance while serving on board the U.S. S. Zagle 56 as commanding 
officer. You state the officer has no dependents entitling him to draw 
rental allowance. 

Section 6 of the act of June 10, 1922, as amended by section 2 
of the act of May 31, 1924, 43 Stat. 250, provides for payment of 
rental allowance. The fourth paragraph of the amendment is as 
follows: 

No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned. as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 


concerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 


Section 21 of the act provides: 


That nothing in this act shall operate to change in any way existing laws, 
or regulations made in pursuance of law, ok * * * allowances in 
kind for quarters, heat, and light for officers * * 


The fact that Lieutenant (Jr. Gr.) Kemper, an officer without de- 
pendents, was assigned to duty on a vessel of the Navy would indi- 
cate, that prima facie, he is not, under the law, entitled to rental 
allowance. However, there is attached a communication from the 
Bureau of Navigation to the Chief of the Bureau of Supplies and 
Accounts, dated May 27, 1939, stating that— 


Duty on board the U. 8S. 8S. Hagle 56 is considered shore duty, both for pur- 
poses of record.and rotation of duty. 

The officer in letter of July 11, 1939, to the commandant of the fifth 
naval district, states rooms are available on the vessel but as the ves- 
sel is used for the training of reservists or naval militia steam is not 
kept up on the vessel except on week-end cruises; that a donkey 
boiler has been installed on the dock to supply steam when needed; 
that there is no ventilation system on board except for windscoops; 
that the ports are rather small; that the rooms are hot; and that no 
screens are installed on board, with the result that following a week- 
end cruise when food is taken aboard the vessel the living rooms are 
infested with flies. He does not state how long or during what 
periods he lived aboard and found the conditions unsatisfactory. 
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The claim is indefinite in this respect, but in view of the conclusion 
necessary to be reached this is not material. 

On the basis of the above representations the commandant of the 
fifth naval district, by letter of July 13, 1939, to the Bureau of 
Supplies and Accounts, modifying a former report by first endorse- 
ment of June 12, 1939, expresses the opinion— 

* * * that quarters on board the U. S. 8. Hagle 56 are not suitable 
for living quarters and should be considered as not available, insofar as rental 
allowance is concerned. 

The U. S. S. Zagle 56 is listed in the Navy Directory for January 
1939, at page 186, among the vessels of the Navy in commission and 
having a displacement of 430 tons. Section 1571, Revised Statutes, 
as amended by the act of May 11, 1928, 45 Stat. 498, provides— 

No service shall be regarded as sea service except such as shall be performed 
at sea, under the orders of a Department and in vessels employed by authority 
of law: Provided, That when officers are assigned to airships on duty requir- 
ing them to participate regularly and frequently in aerial flights the Secretary 
of the Navy shall determine and certify whether or not, in his judgment, the 
service to be performed is equivalent to sea duty. If such service is thus 
determined to be equivalent to sea duty, it shall be considered to be actual sea 
service on sea-going ships for all purposes. 

The amendment of 1928 is contained in the proviso quoted above. 
This section, before its amendment, was considered in many cases 
by the courts in connection with claims for sea pay, a higher rate of 
pay than for duty ashore. The provision is cast in a negative form: 
“No service shall be regarded as sea service” except it meets the re- 
quirements therein fixed. However, the courts in construing the 
provision have affirmatively defined what constitutes sea service for 
the purpose of the section. In Wyckoff v. United States, 34 Ot. Cls. 
_ 288, it was held that for a vessel to come within the phrase “at sea” 
it is not necessary that she be upon the high seas; it is enough if she 
be water borne, even at anchor in a bay, or port, or harbor, and not 
in condition presently to go to sea; or tied to a dock; that she need 
not be in commission or engaged in navigation; her crew need not 
be seamen, but may be a small force of civilian laborers from a 
dockyard. 

See also United States v. Symonds, 120 U. S. 46; United States 
v. Bishop, 120 U. S. 51; United States v. Strong, 125 U. 8. 656; 
United States v. Barnette, 165 U. S. 174, and United States v. Engard, 
196 U. S. 511. In the Barnette case the Supreme Court seems to 
have adopted substantially the views of the Court of Claims in the 
Wyckoff case. These decisions were beneficial to the officers but 
they have defined sea service and must control notwithstanding there 
has been a change in the law as to the officers’ pay and allowances 
when on sea duty. “Sea duty” and “sea service” are one and the 
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same thing, the terms being used interchangeably in the amend- 
ment of 1928 to section 1571, Revised Statutes. If the assignment 
and duty constituted “sea service” under section 1571, Revised 
Statutes, as construed by the courts, it is “sea duty” under section 
6 of the Joint Pay Act. Discomforts in living aboard ship were 
largely the basis for the holdings in the cited cases that the duty 
was sea service, to the financial benefit of the officer; those discom- 
forts cannot now be considered as a reason for holding it is not sea 
duty to increase the officers’ rights to allowances. 

It is noted the Bureau of Navigation considers service on the 
U.S. S. Zagle 56 as shore duty “both for purposes of record and rota- 
tion of duty.” As to rotation of duty it may well be that an officer 
on duty aboard a vessel usually tied to a dock should not avoid 
“actual sea service” because of that fact. That it is considered shore 
duty for record purposes doubtless grows out of the requirement of 
the selection laws commencing with the act of August 29, 1916, 39 
Stat. 579, as a condition to promotion that the officer shall have had 
“not less than two years’ actual sea service on seagoing ships in 
the grade in which serving.” And see substantially the same re- 
quirement repeated in section 11 (c) of the act of June 23, 1938, 52 
Stat. 948, amending the laws respecting selection of line officers of 
the Navy for promotion. This is a new and different statutory 
requirement for a different purpose. It in no way changes the intent 
or meaning of section 1571, Revised Statutes, as defined by the court. 
The provision contained in section 1571, Revised Statutes, was orig- 
inally section 3 of the act of June 1, 1860, 12 Stat. 23, 27, entitled 
“An act to increase and regulate the pay of the Navy of the United 
States.” That section was codified as section 1571, Revised Statutes, 
in chapter 8, entitled “Pay, Emoluments, and Allowance” of title 
XV “The Navy.” That section originally and primarily was designed 
to fix the rights of officers with respect to pay or allowances condi- 
tioned upon sea service and is not affected by the latter statute 
designed to require more in the way of sea service for consideration 
for promotion, than had been found necessary by the courts under 
section 1571, Revised Statutes, that is, “actual sea service in sea- 
going ships.” A record as to duty to be so classed in no way changes 
the officers’ rights in the matter of pay or allowances as defined by 
section 1571, Revised Statutes. 

Lieutenant (Jr. Gr.) Kemper, being assigned to duty in command 
of a vessel of the Navy, must be regarded as on sea duty and, under 
the plain and positive terms of section 6 of the act of June 10, 1922, 
as amended, being an officer without dependents, he is not, while on 
such duty, entitled to rental allowance. 
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PRINTING AND BINDING—PRINTING—DUPLICATIONS FOR CURRENT 
NEEDS—STATUS UNDER DEFINITION OF PRINTING 


The production of duplications, by photolithographic or similar processes, of 
hand drawings showing construction details of a dam, with no binding, 
sewing or trimming operation, for use in the current operations of the 
Corps of Engineers, involves duplicating rather than printing and binding, 
and the copies so produced do not come within the definition of printing 
as apparently adopted by the Joint Committee on Printing. 16 Comp. Gen. 
111; id, 549, amplified. 


Comptroller General Brown to the Secretary of War, September 16, 1939: 
I have your letter of August 16, 1939, as follows: 


The district engineer offices under the Corps of Engineers are experiencing 
considerable difficulty in determining when reproduction work produced by 
lithograph, photolithograph, multigraph, planograph, and similar processes 
should come within the category of contract field printing, and when such work 
could be classed as “permissible duplicating” without being charged to the 
contract field printing authorizations or requiring the certificate prescribed by 
Title II, paragraph 101 of the Regulations of the Joint Committee on Printing 
to be placed on the voucher. Numerous exceptions have been taken by the 
General Accounting Office to the vouchers on which payments were made for 
this class of work because a field printing certificate was not attached. 

Decisions of the Acting Comptroller General (16 Comp. Gen. 111 and 549) 
have been interpreted as requiring that all work produced by the above-stated 
processes should be classed as field printing if the subject matter contained 
any lettering that could be produced by printers’ type, regardless of whether 
it would be practicable to be done by printers’ type. In conformity with this 
interpretation, the district engineers were instructed by the Chief of Engineers 
to classify all such reproduction work as contract field printing, and to furnish 
the required certificate on the voucher if the subject matter reproduced con- 
tained any straight-line lettering that was capable of being produced by 
printers’ type. 

In a pamphlet entitled “Production and Distribution of Printed and Proc- 
essed Matter for the Executive Departments” printed in the United States 
Government Printing Office in 1938 for use of the Joint Committee on Printing, 
there appears the opinion of the Acting Comptroller General of the United 
States dated June 1, 1938. In this opinion he states he has no objection to 
the adoption of the definition of the word “printing” apparently proposed to be 
adopted by the Joint Committee on Printing in a letter dated April 29, 1988. 
addressed to the Acting Director, Bureau of the Budget. In the letter of 
April 29 the Committee is of the opinion that the term “printing” “shall not 
include matter reproduced by what is commonly known as the mimeograph 
or stencil process, nor shall it include reproductions by other duplicating 
processes if confined strictly to matter required currently in the performance 
of functions authorized by law * * * and if no binding, sewing, or trim- 
ming operation is involved in connection therewith.” 

There are inclosed herewith samples of five jobs that were reproduced by the 
photolithograph method. In view of the definition of the term “printing” stated 
in the pamphlet referred to in paragraph 3, it is apparent these five reproduc- 
tions should not be classified as printing, and their purchase in the field, without 
submission to the Government Printing Office and release signed by the Public 
Printer that he was not in a position to do the work was authorized, and that 
certificate to the effect that the work was urgent or necessary to have done 
elsewhere than in the District of Columbia for the exclusive use of a field office 
is not necessary. 

In view of the General Accounting Office exceptions and to clarify the situa- 
tion as it now exists, a decision is requested that will establish a definite pro- 
cedure for classification of reproduction work such as referred to in the first 
paragraph. 
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With respect to the use of printers’ type in duplicating work it was 
stated in the decision in 16 Comp. Gen. 549, page 550, as follows: 


* * * It may be, as you indicate, that the use of regular printing type for 

headings, etc., on such duplicating work will make more effective copy, but if 
the use of regular printing type is necessary for this purpose, the work itself 
tends to lose its character of permissible duplicating and may be regarded as 
printing. * * * 
Thus while that decision and the preceding decision in 16 Comp. Gen. 
111, negatived the purchase of printers’ type for use in duplicating 
machines, they did not hold that any matter which might have been 
produced by printers’ type but which was not so produced consti- 
tuted printing. Consequently, the question of whether the copy might 
possibly have been produced by printers’ type constitutes no part of 
the definition of printing. As stated in your letter it was said in 
decision of June 1, 1938, A~90545, to the Director of the Budget, that 
this office would have no objection to the adoption by the Joint Com- 
mittee on Printing of a definition of printing as follows: 

* * * the term “printing” as used in the last provision of chapter 86, 
section 11 (40 Stat. 1270) of the Legislative, Executive, and Judicial Appropria- 
tion Act for the fiscal year ending June 30, 1920, approved March 1, 1919 (U. 8. C., 
title 44, sec. 111), insofar as it relates to printing for the Executive Depart- 
ments, independent offices, or establishments of the Government in the District 
of Columbia, or elsewhere, shall include pamphlets, books, documents, periodicals, 
and other publications of a permanent character, also blank books and stand- 
ardized forms, but shall not include matter reproduced by what is commonly 
known as the mimeograph or stencil process, nor shall it include reproductions 
by other duplicating processes if confined strictly to matter required currently 
in the performance of functions authorized by law, such as rules, regulations, 
instructions, opinions, decisions, notices, circulars, statistical statements, and 
other informational matter, and if no binding, sewing, or trimming operation 
is involved in connection therewith. 

The samples accompanying your submission are duplications of 
drawings giving construction details of the Ohio River Montgomery 
Island Dam. The originals apparently were drawn by hand, and the 
copies apparently produced by photolithographic or similar processes 
for use in the current operations of the Corps of Engineers. Dupli- 
cating rather than printing is involved in such production with no 
binding, sewing, or trimming operation. If such are the facts, the 
copies produced do not come within the definition of printing as above 
quoted. 

The exceptions referred to in your submission will be adjusted 


accordingly. 


(B-5640) 
UNIFORM GRATUITY—NAVAL RESERVE ACT OF 1938 


Naval Reserve and Marine Corps Reserve officers called to active duty with 
Civilian Conservation Corps, while on such duty and provided the condi- 
tions prescribed by law have been met, are entitled to payment of the 
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uniform gratuity authorized in section 302 of the Naval Reserve Act of 
1988, 52 Stat. 1180, for such officers when on “active or training duty with 
pay,” and since their pay and allowances while on such duty are payable 
from Civilian Conservation Corps funds, the uniform gratuity, which is 
an allowance, is payable from said funds. 

Section 302 of the Naval Reserve Act of 1938, 52 Stat. 1180, providing that 
officers who have heretofore received any uniform gratuity shall not be 
entitled to either the original or the additional uniform gratuity provided 
for therein until the expiration of 4 years from the date of the receipt 
of the last uniform gratuity, restricts payment within 4 years of a uniform 
gratuity received under Naval Reserve Act of 1925, 43 Stat. 1083, as well 
as the 1938 act. 

In order that payments of the uniform gratuity provided for by section 302 
of the Naval Reserve Act of 1938, 52 Stat. 1180, may be made to Naval 
and Marine Corps Reservists only under the conditions provided by law, 
such payments should be made only upon filing by the claiming officer of a 
certificate from the Bureau of Supplies and Accounts of the Navy Depart- 
ment or the office of the Major General Commandant of the Marine Corps 
as to what the records show as to payment of uniform gratuity to him 
and this certificate should be attached to the voucher, and upon payment 
of such grautity by Army disbursing officers the Chief of the Bureau of 
Supplies and Accounts, Navy Department, or the Major General Comman- 
dant, Marine Corps, should be advised of the payment, date, voucher 
number, and account. 


Assistant Comptroller General Elliott to Maj. R. B. Conner, United States 
Army, September 16, 1939: 


By reference of the Chief of Finance there has been received your 
letter of August 9, 1939 (file No. 016), requesting decision whether 
payment is authorized on voucher in the sum of $100 in favor of 
Lt. (Jr. Gr.) Edward F. Steffanides, Jr., United States Naval Re- 
serve, on duty with the Civilian Conservation Corps at District 
Headquarters, Fort George Wright, Washington. The payment is 
for uniform gratuity authorized for officers of the Naval Reserve 
under section 302 of the act of June 25, 1938, 52 Stat. 1180; providing 
as follows: 


Sec, 302. In time of peace, upon first reporting for active or training duty 
with pay, after enactment hereof, at a location where uniforms are required 
to be worn, or after the authorized performance of fourteen drills, a com- 
missioned or warrant officer of the Naval Reserve shall be paid a sum not 
to exceed $100 as reimbursement for the purchase of the required uniforms, 
and thereafter he shall be paid an additional sum of $50 for the same purpose 
upon the completion of each period of not less than four years in the Naval 
Reserve: Provided, That this latter amount of $50 shall not become due any 
officer until he has completed not less than one hundred and fifty drills or 
periods of other equivalent instruction or duty or appropriate duties and fifty- 
six days’ active or training duty, or seventy-five drills and eighty-four days’ 
active or training duty, or one hundred twelve days’ active or training duty: 
Provided further, That any officer who has heretofore received a uniform 
gratuity shall not be entitled to either of the above-mentioned sums until the 
pours ot four years from the date of the receipt of the last such 

ws 


Section 6 of the act of June 28, 1937, 50 Stat. 319, provides: 


Sec, 6. The President may order Reserve officers of the Army and officers 
of the Naval and Marine Reserves and warrant officers of the Coast Guard to 
active duty with the Corps under the provisions of section 87a of the National 
Defense Act and the act of February 28, 1925, respectively. 
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Pursuant to that provision Executive Order No. 7677—A, effective 
July 1, 1937, provides in part as follows: 

1. Such reserve officers of the Army as shall be selected by the Secretary 
of War, such reserve officers of the Navy and Marine Corps as shall be selected 
by the Secretary of the Navy, and such warrant officers of the Coast Guard as 
shall be selected by the Secretary of the Treasury, the respective numbers 
thereof to be determined by the Director of the Civilian Conservation Corps, 
are hereby called to active duty, subject to the provisions of section 37a of 
the National Defense Act (39 Stat. 189) and the act of February 28, 1925 (43 
Stat, 1080), so far as applicable, and attached to the War Department for 
service with the Civilian Conservation Corps, and are ordered to report to 
the Secretary of War for such duty upon the receipt of written orders from 
the Secretary of War: Provided, That officers of the classes named above who 
were so employed on June 30, 1937, may be continued on active duty. 

The records show that Lieutenant Steffanides was ordered to 
active duty with the Civilian Conservation Corps, effective October 
15, 1938, and that he has been continuously on duty with that Corps 
since that date at stations where the uniform is required to be worn. 
Accompanying the voucher there is a certificate dated August 8, 
1939, signed by Lieutenant (Jr. Gr.) Steffanides to the effect that 
he has been continuously on active duty since date of reporting for 
duty as above stated where the uniform is required to be worn and 
that he has not previously received or claimed the uniform gratuity 
authorized by the 1938 Statute, either while on active duty with the 
Civilian Conservation Corps or with the Naval Reserve. 

Section 302 of the Naval Reserve Act authorizes payment of the 
uniform gratuity “upon first reporting for active or training duty 
with pay” after the effective date of the act. Under the terms of 
the Executive order Reserve officers are called to “active duty” with 
the Civilian Conservation Corps. For that duty they are paid pay 
and allowances of their grade or rank entirely from funds made 
available for the Civilian Conservation Corps. The officers called 
to active duty with the Civilian Conservation Corps are required 
while on such duty to wear the appropriate uniform of their grade 
or rank, 

The nature and place of duty on which right to the uniform 
gratuity authorized in section 302 of the Naval Reserve Act of 1938, 
is based is not defined other than as “active or training duty with 
pay.” The provisions in the Civil Conservation Corps Act author- 
izing the employment of Naval and Marine Corps officers designates 
such employment as “active duty.” For this employment they re- 
ceive the active duty pay and allowances of their grade or rank 
paid from funds provided for the Civilian Conservation Corps. 
When all the conditions prescribed by law necessary to payment 
of the uniform gratuity are met in the call of Naval Reserve and 
Marine Corps Reserve officers to active duty with the Civilian Con- 
servation Corps, they are while on such duty entitled to payment 
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of the uniform gratuity and, since their pay and allowances while 
on such duty are payable from Civilian Conservation Corps funds, 
the uniform gratuity which is an allowance is payable from Civilian 
Conservation Corps funds. 18 Comp. Gen. 713. 

Accordingly, it is concluded that the employment of Naval and 
Marine Corps officers with the Civilian Conservation Corps, with 
respect to the character thereof, is such as to authorize payment of 
the uniform gratuity authorized in section 302 of the Naval Reserve 
Act of 1938, when other conditions necessary to authorize such pay- 
ment are met; and that payment of the uniform gratuity, right to 
which accrues while on such duty, is payable from the Civilian 
Conservation Corps funds. 

Under section 12 of the Naval Reserve Act of 1925, 43 Stat. 1083, 
officers of the Fleet Naval Reserve in time of peace were paid the 
sum of $100 for purchase of required uniforms and thereafter an 
additional sum of $50 for the same purpose upon completion of each 
period of four years in the Fleet Naval Reserve. Section 302 of 
the Naval Reserve Act of 1938, provides that officers who have here- 
tofore received any uniform gratuity shall not be entitled to either 
the $100 or the $50 sum until the expiration of 4 years from the 
date of the receipt of the last gratuity. That restriction applies to 
uniform gratuity received under the prior act of 1925, as well as the 
1938 act. The certificate of Lieutenant (Jr. Gr.) Steffanides is to 
the effect that he has not previously received or claimed the uniform 
gratuity authorized by the Naval Reserve Act of 1938. That cer- 
tificate does not apply to a uniform gratuity under prior laws. 

While it appears from the symbol, “DE-V(G)” following this 
officer’s name in his orders of October 5, 1938, that he is a member 
of the Volunteer Reserve, it is not established that he has not here- 
tofore received the uniform gratuity within 4 years prior to July 
1, 1988, under prior laws. 

It is understood that the Bureau of Supplies and Accounts of the 
Navy Department and the office of the Major General Commandant 
of the Marine Corps maintain a record of payments of uniform 
gratuity to Naval and Marine Corps reservists, respectively. Pay- 
ments in such cases should be made only upon filing by the claiming 
officer of a certificate from the appropriate office as to what the 
records show as to payment of uniform gratuity to him and this 
certificate should be attached to the voucher. Upon payment of 
such gratuity by Army disbursing officers the Chief of the Bureau 
of Supplies and Accounts, Navy Department, or the Major General 
Commandant, Marine Corps, should be advised of the payment, date, 
voucher number, and account. Upon the filing of the certificate 
herein indicated and, if otherwise correct, the voucher returned 
herewith may be paid. 
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(B-6017) 


TRANSPORTATION—VESSELS—FOREIGN—DETERMINATION AS TO 
AVAILABILITY OF AMERICAN VESSELS 


In all cases in which, due to existing war condition in Europe, transportation 
on American vessels cannot be obtained for the movement of officers and 
employees under the State Department, their families and effects, at the 
time it is administratively determined such movements should be made, it 
will be regarded that American vessels are not available in applying section 
901 of the Merchant Marine Act, 1936, 49 Stat. 2015, and in such cases 
the necessary transportation may be obtained by the most practicable route, 
irrespective of the registry of the vessel used, but vouchers covering pay- 
ment for such transportation should be accompanied by an administrative 
statement of the essential facts involved in each case. 


Comptroller General Brown to the Secretary of State, September 16, 1939: 
I have your letter of September 8, 1939, as follows: 


Mr. Walter J. Linthicum, American Vice Consul, has recently been trans- 
ferred from Kaunas, Lithuania to Pernambuco and the transportation expenses 
of himself, family, and effects were authorized subject to the provisions of the 
Travel Regulations. The following information was received on September 6 
in an undated telegram from the American Minister at Kaunas: 

“Referring to Department’s telegram No. 19 of August 22, because it is not 
consistently pdéssible to reach Ameriean steamer approval of Comptroller General 
requested for Linthicum and wife to travel by the Swedish-American Line to 
New York. If approval is granted and unless otherwise instructed, Linthicum 
will leave on Kungsholm from Goteborg September 30.” 

It will be appreciated if you will issue a decision as soon as possible approv- 
ing travel for Mr. Linthicum and family via the most practicable route. In 
connection with this matter reference is made to your decision B~5376 of 
September 7, 1939, concerning the transportation of Mr. Fred W. Jandrey and 
his family from Naples to Australia. 

Travel orders have been issued to a great many officers and employees during 
the past few months transferring them to or from posts within the Duropean 
war area, and undoubtedly numerous inquiries along the line of the two cases 
cited above will be received from such travellers. In view of existing con- 
ditions in Europe and the uncertainty of travel facilities to or from that con- 
tinent, I shall greatly appreciate it if you will give me authority to authorize 
travel by the first available vessel, and by the most practicable route, irrespec- 
tive of whether it be an American or foreign vessel. 

You can be assured that this authority, if granted, will be administered 
zealously and used only when such authorization would be in the best interest 
of the Government and for the safety of our officers, employees, and members of 
their families. 


In all cases in which, due to the existing war condition in Europe, 
transportation on American vessels cannot be obtained for the move- 
ment of officers and employees under your department, their families 
and effects, at the time it is administratively determined such move- 
ments should be made, it will be regarded, in applying the provisions 
of section 901 of the Merchant Marine Act, 1936, 49 Stat. 2015, that 
American vessels are not available. In such cases the necessary 
transportation may be obtained by the most practicable route, ir- 
respective of the registry of the vessel or vessels used. Vouchers 
covering payment for such transportation should, of course, be 
accompanied by an administrative statement of the essential facts 
involved in each case. 
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’ (A-97126) 


TRANSPORTATION—TRANSIT PRIVILEGES, AND LAND-GRANT DEDUC- 
TIONS—TITLE TO SHIPMENTS ACQUIRED BY THE UNITED STATES 
AT TRANSIT POINTS 


On shipments over the lines of a single carrier, accorded transit privileges at 
points intermediate to the original point of shipment and final destination, 
when the Government acquires ownership at the transit station and is 
entitled to land-grant deductions from the revenue which carrier derives 
from the movement from the transit station to final destination, the charge 
of the carrier for the through service is determined upon the basis of the 
through rate less deduction for land grant from so much of said charge 
as accrues beyond the transit point on a mileage prorate basis, and not 
upon the basis that the only amount subject to deduction for land grant 
is the transit balance or difference between the through charge and amount 
paid into transit station from original shipping point. 


Assistant Comptroller General Elliott to A. F. Cleveland, Vice President, Asso- 
ciation of American Railroads, September 20, 1939: 


There has been considered your letter of July 25, 1939, file 1-185-2, 
relating to the charges applicable from the transit station to the final 
destination on shipments accorded transit privileges at points in- 
termediate to the original point of shipment and final destination 
when the Government acquires ownership at the transit station and 
is entitled to land-grant deductions from the revenue which the 
carrier or carriers derive from the movement from the transit station 
to the final destination. In connection with your request for a con- 
ference on the matter you state: 


For the purpose of this conference we are willing to assume that the Govern- 
ment after becoming the owner of the grain at these transit points is entitled 
to the same basis that the commercial shipper would obtain therefrom less 
whatever land grant is available from the transit point to the transit destina- 
tion. The only disagreement is that your department has heretofore claimed 
you are entitled from the transit point to something over and above that 
which the commercial shipper would obtain less the Government land-grant 
deduction. To state more explicitly the real difference, we claim you are 
entitled to figure your land grant only on the basis of the transit balance from 
the point at which the Government became the owner, whereas your depart- 
ment has taken the position that you will divide the through rate from the 
country station to the transit destination on a mileage prorate over the transit 
point; finding what the land-grant deduction is on this basis of computation, 
you subtract from the real transit balance this figure and thereby you obtain 
a factor from the transit point to the transit destination lower than that 
which would be applicable to the commercial shipper less the land grant. 

The effect of your formula of dividing the through rate from the country 
station to the transit destination on mileage over the transit point results in 
the final analysis in the use of a factor from the country station to the transit 
point less than the local rate, for which there is no authority whatsoever and, 
as stated above, your formula gives to the Government a factor from the transit 
point lower than that which would be available to the commercial shipper less 
the land grant. The Government was not the owner of the shipment from the 
country station; the tariff provides the payment of the full local rate from the 
country station to the transit point. Your method in effect changes the inbound 
factor when it is admitted in the case referred to you have no ownership until 
after the commodity reached the transit point. There is no authority that we 
have ever seen that under this statement of facts would permit the Govern- 
ment to do that which in effect changes the basis inbound from the country 
station to the transit point. 
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We have no authorities to submit for the reason that we do not know of the 
existence of any. We believe, however, that the mere statement of the facts 
as herein shown demonstrates beyond any question of doubt that the ruling of 
your department in this particular has been arbitrary and unjust. If under 
the law you are entitled to what the commercial shipper would pay less land 
grant, then the Government having become the owner at Topeka and at Wichita 
must take what the commercial shipper would pay and which is the transit 
balance and deduct therefrom such land grant as may be legally applicable 
from the transit point to the transit destination. 

In substance your view appears to be that on transit shipments 
handled into and out of the transit station by the same carrier the 
only amount subject to deduction for land grant occurring between 
the transit station and the final destination is the transit balance, 
i. e., the difference between the charge from the original point of 
shipment to the final destination, and the amount paid into the 
transit station from the original point of shipment—this contention 
being based apparently upon the theory that the transit balance is 
the full amount the carrier would receive from the general public 
for like transportation performed between the transit point and the 
transit destination. 

A consideration of the tariff provisions relating to transit arrange- 
ments, such as contemplated in the above quotation from your letter, 
would seem sufficient to establish that the transit balance is not the 
measure of the earnings beyond the transit point. Under the transit 
arrangements in question, when the raw material moves from the 
point of shipment to the transit station the local rate is assessed and 
collected, apparently for the protection, by the carriers, of the rate 
to the transit point to which they would be entitled in event the mate- 
rial should be disposed of locally at the transit point and not shipped 
therefrom under the available transit privilege as authorized by tariff. 
When, however, the raw material has been finished and is shipped 
from the transit station to the final destination the transit tariffs 
require, in general, that the rate be ascertained on the finished product 
from the point of origin of the raw material to the final destination, 
and that the amount paid into the transit point on a like weight of 
the raw material be deducted from the charges so ascertained to deter- 
mine the amount remaining to be paid for the completed service of 
transportation. It is thus apparent that upon the exercise of the 
transit privilege the inbound shipment of raw material loses its 
identity and the amount paid thereon becomes but a measure of 
partial payment upon the charge applicable for the transportation 
service rendered from the point of shipment of the raw material to 
the transit destination of the finished product. 

In Wheelock and Bierd, Receiwers, v. Akron, Canton & Youngs- 
town Railway Company et al., 179 I. C. C. 517, it was said: 


* * * To treat the inbound and outbound shipments as separate and dis- 
tinct is hopelessly repugnant to the principle of transit, which is that the same 
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commodity, although generally in changed form, which moves to the transit 
point shall move therefrom to a new destination, and that the shipment from 
the point of origin through the transit point to destination is the same in prin- 
ciple as if the shipment had moved without transit. * * * The underlying 
theory of transit is that of a continuous transportation from the point of origin 
to the ultimate destination. * * 

It would seem to be evident, therefore, that upon shipment from 
the transit point pursuant to the exercise of the authorized transit 
privilege the transaction is treated as but a step in the completion of 
a through service, and that the charge for such through service is to 
be computed on the basis of the applicable through rate. Against 
the through charge so computed the amount paid at the transit point, 
upon the inbound shipment, is authorized to be credited leaving for 
collection the remaining part of the through charge, called the transit 
balance. That the transit balance is not the charge for that part of 
the through service performed between the transit point and the desti- 
nation would seem to be self-evident. Moreover, this view of the situ- 
ation was given formal expression by the Interstate Commerce Com- 
mission in Ez-River Grain From St. Louis to the South, 208 I. C. C. 
385, 388, where it was said, “Transit balances are remaining por- 
tions of through rates via transit points that are paid when the 
traffic moves from those points. They are not the charges for such 
movements.” 

In the situation contemplated in your letter the transportation be- 
yond the transit point is that of a shipment of Government property. 
Concerning the matter of charges for the transportation of Govern- 
ment property over land-grant roads, the act of June 7, 1924, 43 Stat. 
477, 486, provides: 

* * * That hereafter payment * * * shall not exceed 50 per centum of 
the full amount of compensation, computed on the basis of the tariff or lower 
special rates for like transportation performed for the public at large, for the 
transportation of property or troops of the United States over any railroad which 
under land-grant acts was aided in its construction by a grant of land on condi- 
tion that said railroad shall be and remain a public highway for the use of the 
United States, and for which adjustment of compensation is required in accord- 
ance with decisions of the Supreme Court construing such land-grant acts, or 
over any railroad which was aided in its construction by a grant of land on 
condition that such railroad should be a post route and military road, subject to 


such regulations as Congress may impose restricting the charge for such Gov- 
ernment transportation, and such payment shall be accepted as in full for all 


demands for such service. 
In arriving at the deduction to be made, under the above provision, 
for land-grant mileage occuring beyond the transit point, the first 
essential is to determine “the full amount of compensation” received 
by the carrier beyond the transit point for like transportation per- 
formed for the public at large. As noted above, the transit balance is 
not the measure of such compensation. On the contrary the charge 
for the service from origin through transit point to destination is 
computed on the basis of a through rate, and where such through rate 
applies over the lines of a single carrier it has been the uniform prac- 
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tice of the accounting officers of the Government to make deduction 
for land grant on the basis that said rate applies equally over the 
whole distance involved. Thus in 18 Comp. Dec. 950, it was said: 

It is a well-recognized principle that a through service is different from a 
local service or the combination of local services; and when a throngh.rate is 
legally authorized for a sérvice, it is to be applied therefor regardless of local 
or combination of local rates. The said through rate, when there is no com- 
mercial division thereof, applies for the entire distance, and equally for every 
part thereof. * * * 

See, also, in this connection Southern Pacific Company v. United 
States, 237 U. S. 202. 

Since, therefore, on a transited shipment, moving throughout over 
the lines of a single carrier, the.charges-are for computation on the 
basis of a through rate with no commercial division thereof, the earn- 
ings beyond the transit point appear properly for determination on 
the basis of apportioning the through rate on a mileage prorate over 
the transit point, and the earnings so determined would appear prop- 
erly to be regarded as the full amount of compensation that would 
accrue beyond the transit point on a like shipment for the public at 
large. In such situations the charge of the carrier for the through 
service is determined upon the basis of the through rate less deduc- 
tion for land grant from so much of said charge as accrues beyond 
the transit point on a mileage prorate basis. From the net total 
charge so determined for the through service the amount paid in at 
the transit. point is deducted, and the balance so indicated as unpaid 
is allowed the carrier. It will be observed that this basis results in 
the carrier’s receiving for the service over the land-grant mileage 
beyond the transit point 50 per centum of the full amount of compen- 
sation that would accrue over said land-grant mileage for like trans- 
portation performed for the public at large, and the act of June 7, 
1924, supra, provides that payment of not to exceed such sum shall be 
accepted as in full for all demands for the service. 

Accordingly, it does not appear that a conference on the question 
would serve any useful purpose. However, if there are any matters 
not considered above which you may wish to present, they will be 
considered, and if deemed necessary a conference to that end may be 


arranged. 


(B-5994) 


COMPENSATION AND CLASSIFICATION CHANGES—TRANSFERRED RE- 
ORGANIZATION PLAN PERSONNEL—PROJECT EMPLOYEES AND 
ADMINISTRATIVE EMPLOYEES PAID FROM EMERGENCY RELIEF 
FUNDS 


Project workers paid either a security wage, or a salary in a supervisory capac- 
ity, from project funds allotted under Emergency Relief Appropriation 
Acts, who are not appointed to positions—as distinguished from adminis- 
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trative employees paid the regular rate of compensation for the position 
to which regularly appointed from allocations for administrative expenses— 
are not to be regarded as “personnel” within the meaning of section 10 (b) 
of the Reorganization Act of 1939, 58 Stat. 563, prohibiting any change in 
classification or compensation during the fiscal year 1940, of “personnel” 
transferred under Title I of the said act, and, accordingly, the said section 
does not prohibit either the assignment of a relief worker being paid the 
security wage to be a project supervisory employee with different duties 
and compensation, or the assignment of a project supervisory employee to 
the duties of, and at the compensation rate received by, a similar employee 
who has resigned, even though a change of compensation is involved. 

The fiscal year 1940 prohibitory personnel compensation and classification change 
provisions of section 10 (b) of the Reorganization Act of 1939, 53 Stat. 563, 
do not prohibit the assignment of a temporary employee of the Office of 
Education paid from regular appropriated funds, upon expiration of his 
temporary appointment during the fiscal year 1940, as a project worker 
with a Federal Project of the Office of Education at a rate different from 
the rate under his temporary appointment. 

The fiscal year 1940 prohibitory personnel compensation and classification change 
provisions of section 10 (b) of the Reorganization Act of 1939, 53 Stat. 563, 
do not prohibit the probationary appointment of a project supervisory 
employee assigned to a Federal Project of the Office of Education—upon 
his certification to the said office by the Civil Service Commission for such 
appointment—to a permanent position, with payment from regular appro- 
priated funds at a higher salary than he received as a project worker. 

Administrative employees paid from Emergency Relief Act allotments for 
administrative expenses—as distinguished from project workers paid from 
project funds—are appointed to positions and are officers and employees of 
the United States, and where such employees were transferred from the 
Interior Department to the Federal Security Agency pursuant to the terms 
of the Reorganization Act of 1939, 53 Stat. 563, and section 201 of the 
President’s Reorganization Plan No. 1, section 10 (b) of the said act pre- 


cludes any change in their classification or compensation during the fiscal 
year 1940. 


Acting Comptroller General Elliott to the Federal Security Administrator, 
September 21, 1939: 


T have your letter of September 7, 1939, as follows: 


The Reorganization Act of 1939 (Public, No. 19, 76th Cong.), contains, in 
section 10 (b), the following language with respect to the adjustment of classi- 
fication or compensation during the present fiscal year: 

“Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 
adjustment of classification or compensation to conform to the duties to which 
such transferred personnel may be assigned.” 

A question has arisen within this Agency as to the effect of this language on 
personnel administration with respect to project workers in the Office of Educa- 
tion who are paid with funds appropriated by Congress in Emergency Relief 
Appropriation Acts. 

A Federal agency project in the Office of Education under the various E. R. A. 
acts operates from fiscal period to fiscal period upon the basis of an application 
for funds made by the Office of Education to the Work Projects Administra- 
tion. Different amounts are allocated each year and the work undertaken 
each year frequently varies in its specific aspects. For example, the Federal 
educational radio project has received the following allocations since December 
1985, $75,000, $113,000, $128,698, $295,000, and $250,000. Each of these alloca- 
tions covered a separate project which was ended at the end of the fiscal year. 
Each of these allocations had a separate Official Project Number; was covered 
by a separate Presidential letter; had a different employment load; and at the 
end of the fiscal year, the unexpended funds reverted to the Treasury. 

In addition, each project is subject to the relief employment requirements 
of the Work Projects Administration, and the forms and employment pro- 
eedures are those specified for W. P. A. projects. All persons working on 
project funds are assigned through the local W. P. A. offices by means of 
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“"W. P. A. Form 402. These persons fall in two classes—those employed at the 
security wage who are certified for relief, and those termed nonrelief or super- 
visory employees. Authority for payments and rates of each are the assign- 
ment slips, W. P. A. Form 402, and administrative orders of State W. P. A. 
administrators. 

While the Office of Education constituted a part of the Department of the 
Interior, the Secretary of the Interior, as a departmental regulation, required, 
in addition to the assignment by Form 402, that all nonrelief personnel should 
be appointed through the departmental classification division. However, this 
appointment was not necessary for pay-roll purposes since Form 402 met all 
requirements. The supervisory personnel was paid on W. P. A. Form 509. 

A Federal Agency operating a Federal Agency project under an application 
of funds through the W. P. A. is also allotted a small fund for administrative 
purposes in addition to supervisory persons. This fund ranges between 3.4% 
and 5% of the total allocation. Persons paid from this fund must be appointed 
by the Agency having final jurisdiction over the work and no Assignment 
Slip or W. P. A. Form 402 is necessary. 

As an analogy, and to make the positions of these classes of employees more 
clearly differentiated, it may be said that the certified workers correspond to 
the 2,500,000 persons employed on projects under the W. P. A. who are paid the 
security wage; the supervisory employees correspond to W. P. A. project fore- 
men, engineers, timekeepers, etc., on the project site who are assigned by means 
of W. P. A. Form 402, and who must be registered at the United States Employ- 
ment Service Office. The administrative employees on a Federal project cor- 
respond to the W. P. A. employees who are located in the State, regional, and 
Federal headquarters offices of W. P. A. 

In the Office of Education; which was transferred from the Department of 
the Interior to the Federal Security Agency, five types of cases have arisen 
under section 10 (b) of the Reorganization Act which must be settled in order 
to establish new working budgets for the projects that have been approved for 
the current fiscal year. Accordingly, I would greatly appreciate it if at your 
earliest convenience you would give me your advice with respect to the follow- 
ing questions: 

(1) Where a relief worker at the security wage has proved himself capable 
and qualified, and where emergency funds are available to change his status 
from a certified worker to a supervisory employee in line with W. P. A. general 
letter No. 282, dated August 16, 1939, stating “In all instances where there are 
certified project employees or certified persons awaiting assignment who possess 
the required skills, training, experience, and ability to fill supervisory and 
administrative positions, such persons shall be given preference in employment 
in such positions,” does section 10 (b) of the Reorganization Act prevent the 
assignment by W. P. A. Form 402 of such a person to a project supervisory 
position where a change of duties and compensation is involved? 

(2) Where one project supervisory employee resigns and another super- 
visory employee fills: the vacant position and undertakes the duties of the 
person resigning, may the person filling the vacated position receive the same 
onan as the employee who resigned if a change in compensation is 
involved? 

(8) When a person has been carried on regular funds of the Office of Edu- 
cation on a temporary appointment which extends, for example, from April 
20, 1939, to July 19, 1939, may he at the end of this temporary appointment be 
assigned to a Federal project of the Office of Education by means of W. P. A. 
Form 402 at a rate different from the rate under his temporary appointment 
particularly if the project rate is lower? Of course, for the part of the new 
fiscal year during which such employee’s temporary appointment extends, 
there would be no change in compensation. 

(4) Where a project supervisory employee is assigned by means of W. P. A. 
Form 402 to a Federal project of the Office of Education at a rate of $150 per 
month, then on August 21, 1939, he is certified to the Office of Education by 
the Civil Service Commission for a probationary appointment to a permanent 
position at $2,000 per annum, may the employee receive $2,000 per annum 
under his civil service appointment from regular Office of Education funds? 

(5) Where an administrative employee on a project paid from administrative 
funds has performed exceptionally meritorious services during the fiscal year 
1988-39, and upon the approval of a new similar project for the fiscal year 
1939-40 it is desired to recognize and reward this outstanding service, may the 
employee be appointed to a higher professional grade at an increased salary? 
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In cases (1), (2), (4), and (5) the employees were paid from Federal 
Agency projects under the E. R. A. Act of ; they are now paid from Fed- 
eral Agency projects under the E. R. A. Act of 19389. 

The word “personnel” as used in section 10 (b) of the Reorgani- 
zation Act, quoted.in your letter, would seem .to relate to “officers” 
and “employees” of the United States, as those terms are used gener- 
ally in statutes involving Federal personnel. This view has support 
when considered in the light of the terms of section 10 (a) of the 
act, as follows: 

Whenever the employment of any person is terminated by a reduction of 
personnel as a result of a reorganization effected under this title, such person 
shall thereafter be given preference, when qualified, whenever an appointment 
is made in the executive branch: of-the Government, but such preference shall 
not be effective for a period longer than twelve months from the date the 
employment of such person is so terminated. 

Under the quoted statute a “person” who is not an officer or 
employee of the United States and whose services are terminated, 
would have no preferential eligibility for “appointment” as an officer 
or employee of the United States “in the executive branch of the 
Government.” 

Project workers paid upon a security wage basis or supervisory 
and administrative employees engaged upon projects and paid from 
project funds upon a monthly salary basis, who are not appointed 
to positions—as distinguished from administrative employees paid 
the regular rate of compensation for the position to which regularly 
appointed from allocations for administrative expenses—are not 
regarded as officers or employees of the United States for annual 
or sick leave purposes. (15 Comp. Gen. 1129; 16 id. 181; id. 394.) 
Project workers and project supervisory personnel have been ex- 
pressly excluded from leave privileges by the President’s uniform 
annual and sick leave regulations (section 19 (e) of the annual leave 
regulations and section 23 (f) of the sick leave regulations, Execu- 
tive Orders Nos. 7845 and 7846, dated March 21, 1938) because of 
the provision in the Annual and Sick Leave Acts of March 14, 1936 
(49 Stat. 1161 and 1162), limiting the leave privileges to “civilian 
officers and employees of the United States wherever stationed and 
of the government of the District of Columbia,” with certain ex- 
ceptions not here material. Also, the administrative and supervisory 
personnel engaged on W. P. A. projects have been held as not being 
“in the service of the United States” within the purview of section 
6 of the act of June 30, 1906, 34 Stat. 763, which prescribes rules 
for division of time and computation of pay for services of “any 
person in the service of the United States” whose compensation is 
upon an annual or monthly basis, (17 Comp. Gen. 359, 361.) In view 
of the several holdings in the above-cited decisions of this office it 
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would ‘appear logical to conclude that project workers paid either 
a security wage or a salary in a supervisory capacity are not to be 
regarded as “personnel” within the meaning of section 10 (b) of the 
Reorganization Act. 

Accordingly, question (1) is answered in the negative, and ques- 
tions (2), (3), and (4) are answered in the affirmative. 

Referring to question (5), the administrative employees paid from 
administrative funds, or from allotments for administrative ex- 
penses, are, in fact, appointed to positions, and are officers and em- 
ployees of the United States. Hence, if said employees were trans- 
fered from the Department of the Interior to the Federal Security 
Agency pursuant to the terms of the Reorganization Act and section 
201 of the President’s Reorganization Plan No. 1, section 10 (b) 
of the Reorganization Act precludes any change in their classifica- 
tion or compensation during the fiscal year 1940. This question is 
answered in the negative. 


(B-6066) 


TRANSPORTATION, PACKING, AND STORING OF EFFECTS OF FOREIGN 
SERVICE OFFICERS AT PLACES OF SAFETY—DISTURBED CONDI- 
TIONS IN EUROPE 


The appropriation “Transportation, Foreign Service,” made in the act of June 
29, 1989, 53 Stat. 887, and providing for the transportation of household 
effects of Diplomatic, Consular, and Foreign Service officers and employees 
only “in going to and returning from their posts,” is not available for the 
expense of packing, shipping, and storage of the effects of such personnel 
who while remaining at their posts of duty find it necessary, because of 
existing disturbed conditions in Burope, to give up their present living 
quarters and ship their effects to places of safety for storage, such expenses, 
under the circumstances, not being actually incident to travel by the officer 
or employee to or from his post of duty and an appropriation for the 
transfer of effects not being available for expenses of storage. Decisions 
involving evacuation of dependents of naval officers to places of safety as 
an incident to transportation of officers from their posts of duty and 
evacuation to a place of safety of Foreign Agricultural Service employees, 
distinguished. 


Comptroller General Brown to the Secretary of State, September 22, 1939: 
I have your letter of September 15, 1939, as follows: 


Due to the existing disturbed conditions in Hurope, many officers and em- 
ployees in the Foreign Service are facing the necessity of giving up their 
present living quarters and shipping their effects to places of safety for storage. 
The question naturally arises whether the costs incident to the packing, 
shipping, storage and return shipment to the present post or to a new place of 
assignment may be authorized as payable from the appropriation, ‘“Transporta- 
tion, Foreign Service,” the pertinent portion of which reads as follows: 

“To pay the traveling expenses, including travel by airplane when specifically 
authorized by the Secretary of State, of Diplomatic, Consular, and Foreign 
Service officers, and other employees of the Foreign Service, including Foreign 
Service inspectors, and under such regulations as the Secretary of State may 
prescribe, of their families and enue of transportation of effecta, in going 
to and returning from their posta * 
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A copy of the Department of State Supplement to the Standardized Govern- 
ment Travel Regulations, embodying the regulations governing the handling of 


effects is enclosed for ready reference. 

When officers and employees are transferred to new posts there is no question 
about the charges for handling effects. However, in the present circumstances 
they are remaining at their posts but moving into hotels and pensions where 
air-raid safeguards are more adequate. In some cases it will be feasible to 
ship effects to nearby places while in others it probably will be more prac- 
ticable to transport them to the officer’s or employee’s home in the United 
States for storage. I do not consider that storage charges should be paid by 
the Government on any effects shipped to the United States, but, if it is legally 
possible to do so, I think such charges might be paid on the effects shipped 


to nearby places abroad for storage. 
In this connection attention is invited to decisions A-88570 of September 13, 


1987, concerning the evacuation of naval personnel and dependents from China ; 
A-89472 of October 12, 1937, relating to persons and dependents of the Foreign 
Agricultural Service; and Note 35 of the Department of State Supplement to 
the Standardized Government Travel Regulations enclosed. 

I would appreciate an expression of your opinion concerning the legality of 
authorizing the packing, shipping, and storage at Government expense of the 
effects of such of the personnel of the Foreign Service who find it necessary in 
view of the emergency conditions described to remove their effects as indi- 

4 


cated. 

The appropriation “Transportation, Foreign Service,” made in 
the act of June 29, 1939, 58 Stat. 887, quoted in part in your letter, 
provides for the transportation of household effects of Diplomatic, 
Consular, and Foreign Service officers and employees only “in going 
to and returning from their posts.” Therefore, that appropriation 
is not available for expenses of packing, crating, or transporting 
household effects when such expenses are not actually incident to 
travel by the officer or employee to or from his post of duty. Also, 
an appropriation providing for the transportation of effects of offi- 
cers and employees has been held as not authorizing payment of the 
cost of storage of such effects. 9 Comp. Gen. 517. While Note 35 
of the Foreign Service Supplement to the Standardized Government 
. Travel Regulations is to the effect that the transportation of the 
officer’s or employee’s family and effects need not necessarily be pro- 
cured concurrently with the travel of the officer or employee, such 
regulation nevertheless relates to the matter of expenses incidental 
to the expenses of the involved officers and employees in going to 
and returning from their posts, and is not, therefore controlling 
upon, or decisive of, the matter here presented. Cf. 7 Comp. 
Gen. 330. ; 

The decision of September 13, 1937, A-88570, referred to in your 
letter, authorized the evacuation of dependents of naval officers from 
the Shanghai area at Government expense but directed that the ex- 
penses incurred in connection therewith should constitute a charge 
against the ultimate cost of returning the dependents to the United 
States at the expiration of the officer’s tour of duty, which is usually 
limited to 2 years in foreign countries in the case of naval officers. 
That is to say, the transportation of the dependents was authorized 
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as an incident to the transportation of the officer from his post of 
duty. That decision is not for application in the present matter 
as the transportation expenses here contemplated are not incidental 
to travel by the officer or employee to or from his post of duty. In 
the other decision cited in your letter, that of October 12, 1937, 
A-89472, the expenses of evacuating employees of the Foreign Agri- 
cultural Service to a place of safety were authorized to be charged to 
the applicable appropriation, but the statute and regulations in- 
volved in that case were much broader in terms than the statute and 
regulations under consideration here. 

In view of the express terms of the cited appropriation act provid- 
ing for transportation of household effects only “in going to and 
returning from their posts”’—there being no such transportation 
involved here—and of the further fact that an appropriation pro- 
viding for the transportation of household effects has been held not 
to cover expenses of storage, I am constrained to hold that the cited 
appropriation is not available for the purpose indicated in the con- 
cluding paragraph of your letter. 


(B-5514) 


RETIREMENT—CIVILIAN—RETROACTIVE ELIGIBILITY STATUS 
CHANGES—EFFECT OF ACT OF MARCH 27, 1922 


The provisions of the act of March 27, 1922, 42 Stat. 470, do not authorize the 
according of a retirement status with right to annuity to a former em- 
ployee in the classified service whose ineligibility for retirement under 
the Civil Service Retirement Act of May 22, 1920, 41 Stat. 614, became 
fixed, under the law in effect at the time, by his transfer to an unclassified 
position and separation from the service prior to the said 1922 act. 


Comptroller General Brown to the President, United States Civil Service Com- 
mission, September 25, 1939: 


Consideration has been given your letter of August 3, 1939, as 
follows: 


Under the terms of the original Retirement Act of May 22, 1920, which in- 
cluded within its purview employees in the classified civil service together with 
certain other groups specifically enumerated therein, an employee transferred 
from a classified to an unclassified position lost his status thereunder and be- 
came entitled to a refund of retirement deductions with interest thereon. 

The act of March 27, 1922, as interpreted by the Attorney General of the 
United States in his opinion dated June 3, 1924 (34 Op. Atty. Gen. 192), had 
the effect of continuing the retirement status of an employee so transferred so 
long as he remains continuously in the service. Under date of September 11, 
1926, at which time the administration of the retirement law was vested in 
the Interior Department, the Assistant Secretary of the Interior in the case of 
George J. Kleffner held that the act of March 27, 1922, was an amendatory 
rather than a construing act and was: not retroactive to cover employees 
separated from service prior to its passage. There is enclosed copy of the 
Assistant Secretary’s decision, reconsideration of which was denied by the 
Administrator of Veterans’ Affairs after transfer of retirement functions to 
the Veterans’ Administration on the ground that no new and material evi- 
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dence had been presented and no legal grounds for reversal advanced which 
had not been considered by the Interior Department. 

This Commission was not in accord with the decision referred to, and under 
date of April 4, 1935, the administration of the retirement law having been 
vested in this office effective September 1, 1934, submitted Mr. Kleffner’s case 
with its views to the Comptroller General. By decision of April 4, 1935 (14 
Comp. Gen. 734), Comptroller General McCarl held that no authority existed 
to reconsider the case in the absence of fraud, manifest error on the face of the 
proceedings, such as an error in calculation, or the presentation of newly 
discovered material evidence sufficient in a court of law to justify a new trial. 

There is now before the Commission an original application recently filed 
with this office by one Michael Tonely who was on June 1, 1921, transferred 
from the classified position of helper general, Boston Navy Yard, to the un- 
classified position of laborer (common) at the same station, from which 
latter position he was separated effective August 4, 1921. The Commission is 
of the opinion that the act of March 27, 1922, should be considered as a con- 
struing act and as such relate back to August 1, 1920, the effective date of the 
Retirement Act of May 22, 1920. It has been so considered by this office in 
all matters pertaining to the administration of the civil service act and rules, 
and it is felt a like construction should be given in the administration of the 
Civil Service Retirement Act. If this view were to prevail it would be possible 
to accord Mr. Tonely a retirement status at date of separation with resultant 
title to annuity benefits. 

For the above reasons as well as those set forth in the Commission’s sub- 
mission of March 6, 1935, on the Kleffner case, supra, may the Commission 
now adjudicate the Tonely and other similar pending cases on the basis that 
the said act of March 27, 1922, was a construing act and not an amendatory 
act? 

Your ruling in this connection will be greatly appreciated. 

The question you present is, in substance, whether, because of the 
provisions of the act of March 27, 1922, 42 Stat. 470, the Commis- 
sion is authorized to accord Michael Tonely, who was separated 
from the service on August 4, 1921, a retirement status with right to 
annuity under the provisions of the Retirement Act of May 22, 1920, 
41 Stat. 614. 

Section 11 of the original Retirement Act of May 22, 1920, provides, 
in pertinent part, as follows: 

That in the case of an employee in the classified civil service of the United 
States who shall be transferred to an unclassified position * * * the total 


amount of deductions of salary * * * shall, upon application, be returned 
to such employee: * * * 


The act of March 27, 1922, provides: 


That in the administration of the Civil Service Retirement Act approved 
May 22, 1920, the expression “all enyployees in the classified civil service of the 
United States,” as used in section 1 thereof shall be construed to include all 
persons who have been heretofore or who may hereafter be given a competitive 
status in the classified civil service, with or without competitive examination, 
by legislative enactment, or under the civil service rules promulgated by the 
President, or by Executive orders covering groups of employees with their 
positions into the competitive classified service or authorizing the appointment 
of individuals to positions within such service. 

The expression “classified civil service’ as the same occurs in other acts 
of Congress shall receive a like construction to that herein given, 


It will be noted that this act of March 27, 1922, does not expressly 
provide that an employee who has once acquired a classified civil 
service status shall, for retirement purposes, retain that status after 
being transferred to a position not in the classified civil service. 
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Hence, regardless of whether said act is to be considered as a con- 
struing act or as an amendatory act it would appear to have no direct 
bearing on cases such as that of Michael Tonely. 

Apparently it was not until after the Attorney General rendered 
his opinion of June 3, 1924, 34 Op. Atty. Gen. 192, that a retirement 
status was accorded to an employee who was serving in a position not 
within the classified civil service to which he had been transferred 
from a position within the classified civil service. Tonely was finally 
separated from the service nearly 3 years prior to the date of the 
Attorney General’s opinion and it is presumed that his retirement 
deductions were refunded to him pursuant to the plain provision of 
section 11 of the act of May 22, 1920, supra, which provision was in 
full force and effect at the time of his transfer to the position not 
within the classified civil service and remained in full force and 
effect until after his final separation from the service on August 4, 
1921. His status having become fixed under the law in effect at the 
time, such status may not be changed except in pursuance of a law 
specifically authorizing such change. 

The specific question presented in your letter is answered in the 
negative. 


(B-5841) 


COMPENSATION—DOU BLE—RETIRED PERSONNEL—RETIRED PAY AND 
SALARY UNDER TEMPORARY EMPLOYMENT 


Where a retired naval officer was “appointed, subject to taking the oath of 
office,” to the position of “special examiner Grade CAF-15, in the National 
Labor Relations Board, * * * at a salary of $8,000 per annum,” to 
perform a special investigation, he held a “civilian office or position, 
appointive or elective, under the United States Government” within the 
meaning of section 212, act of June 80, 1932, 47 Stat. 406, prohibiting the 
payment of both retired pay and civilian compensation where the combined 
rate exceeds $3,000 per annum, notwithstanding the appointment was only 
for a temporary period. Decisions, etc. defining term “office” under a 
different statute, distinguished. 


Comptroller General Brown to the Acting Secretary of the Navy, September 
25, 1939: 


I have your letter of August 29, 1939, as follows: 


There is forwarded herewith for your consideration the attached letter 
of Commander R. 8. Robertson, Supply Corps, U. 8. Navy, Disbursing Officer, 
U. &. Navy Yard, Mare Island, Calif., dated August 15, 1089, with enclosures 
and accompanying endorsements, requesting decision as to the application of 
Section 212 of the Economy Act of June 30, 1982 (47 Stat. 406), in the case 
of Lieutenant Commander J, H, Brenner, U, 8. Navy, Retired, while tempo- 
rarily employed by the National Labor Relations Board, 


Among the papers submitted is a communication dated July 19, 
1939, from the Chief of the Bureau of Supplies and Accounts, Navy 
246222™—40— 27 
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Department, to the Disbursing Officer, Navy Yard, Mare Island, 
California, reading as follows: 
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Subject: Request for decision relative to application of section 212 of the 
Economy Act of June 30, 1932 (47 Stat. 406, 5 U. S. Code 59a) in the case of 
Lieutenant Commander James Emmet Brenner, U. 8. N., Retired. 

Reference : 


(a) Section 212, Act of June 30, 1932 (47 Stat. 406, 5 U. S. Cote 59a). 

(b) Decision of the Comptroller General A-43871 dated August 17, 1932. 

(c) Decision of the Comptroller General A-77207, September 12, 1936 (16 
Comp. Gen. 232). 


1, Lieutenant Commander Brenner entered the service on July 1, 1908, and 
was retired on September 9, 1921, for incapacity resulting from an incident of 
the service pursuant to the provisions of Section 1458, Revised Statutes. His 
rate of retired pay is shown as $225.00 per month or $2,700.00 per annum. 

2. It appears from the correspondence forwarded with the basic letter of July 
14, 1989, that Lieutenant Commander Brenner was appointed a special exam- 
iner, grade CAF-15, at a salary of $22.22 per day or $8,000 per annum by the 
National Labor Relations Board effective March 4, 1939. The letter of appoint- 
ment addressed to Lieutenant Commander Brenner bore the notation “This 
appointment is temporary for a period of one (1) month.” According to the 
information furnished by Lieutenant Commander Brenner in letter of June 29, 
1939, he was temporarily employed for a period of 15 days. 

8. Reference (a) provides as follows: 

“After the date of the enactment of this act, no person holding a civilian 
office or position, appointive or elective, under the United States Government 
or the municipal government of the District of Columbia or under any corpora- 
tion, the majority of the stock of which is owned by the United States, shall 
be entitled, during the period of such incumbency, to retired pay for, or on 
account of, service as a commissioned officer in any of the services mentioned 
in the Pay Adjustment Act, 1922 (U. §. C., title 37) at a rate in excess of an 
amount which when combined with the annual rate of compensation from such 
civilian office or position, makes the total rate from both sources more than 
$3,000; and when the retired pay amounts to or exceeds the rate of $3,000 per 
annum such person shall be entitled to the pay of the civilian office or position, 
or the retired pay, whichever he may elect. * * *” 

4. The Comptroller General in reference (b) considered the application of 
the above quoted section of the act of June 30, 1932, to the case of an emer- 
gency retired officer receiving retired pay of $1,800 per annum who held a 
part-time position with the Veterans Administration. The officer was paid 
$2,285.72 per annum on the basis of four-hour service per day, which was the 
equivalent of $4,000 per annum for full time service. In this decision it was 
stated : 5 

“* * * in applying the limitation of $3,000 per annum under section 212 
of the Economy Act, it is the combined rate of compensation which controls, 
irrespective of the number of hours or days of work in the civilian office or 
position, and not the total amount of civilian pay and retired pay received 
during the year.” 


and the Comptroller General held that the officer in question was not entitled 
to receive the civilian pay of $2,285.72 per annum in addition thereto retired 
pa pon _ amount which, when combined with his civilian pay, would equal 

5. As Lieutenant Commander Brenner was employed for 15 days at the rate 
of $22.22 per day, he apparently earned $333.30 which, added to his retired pay 
of $2,700.00 per annum, would give a total of $3,033.30 per annum from civilian 
and retired pay. However, under the above decision the rate of compensation 
controls and during the temporary employment of 15 days Lieutenant Com- 
mander Brenner is entitled to his civilian pay or retired pay, whichever he 
may elect. Reference (c), mentioned in the letter of the Chief Clerk of the 
National Labor Relations Board dated April 3, 1939, applies to the case of a 
warrant officer and not to a commissioned officer. 

6. In connection with the arguments submitted by Lieutenant Commander 
Brenner in letter of June 29, 1939, attention is invited to the decision of the 
Comptroller General, A-55759, June 16, 1934 (Art. 2142-15, (Bureau of S and A 
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Memoranda, Selected Decisions) ) where it was decided that the provisions of 
section 212 of the act of June 30, 1932, applied to a retired officer of the Army 
who was employed for a temporary period of 20 days as conciliator for the 
National Labor Relations Board in connection with the Imperial Valley Labor 
dispute. 


The file shows that during the first quarter, 1940, the disbursing 
officer checked Lieutenant Commander Brenner for 15 days’ retired 
pay, amounting to $112.50 for the period March 4 to 18, 1939, dur- 
ing which time he was paid at the rate of $8,000 per annum in the 
civilian position. 

Lieutenant Commander Brenner in his letter of June 29, 1939, 
referred to in paragraph 6 of the above-quoted letter of July 19, 
1939, contends that for the period of his civilian appointment he 
was not subject to the restrictions of section 212 of the act of June 
30, 1932, quoted in the letter of July 19, 1939, supra, for the reason 
that he did not hold a “civilian office or position, appointive or elec- 
tive, under the United States Government” during his employment 
by the National Labor Relations Board for a temporary period to 
perform a special investigation—citing and quoting from a number 
of court decisions, both Federal and State, wherein the terms “office” 
or “position” appear to have been construed as not applying to tem- 
porary or intermittent employments. However, in none of those 
decisions does it appear that said terms were construed with refer- 
ence to section 212 of the act of June 30, 1932. 

The appointment, notice of which issued to Lieutenant Commander 
Brenner under date of March 1, 1939, was in terms as follows: 


You have been appointed, subject to taking the oath of office, special exam- 
iner grade CAF-15, in the National Labor Relations Board, Twentieth Region, 
with regional headquarters at San Francisco, California, at a salary of $8,000 
per annum, effective March 4, 1939, the date on which you enter upon duty 
in the above-mentioned position. 

In accordance with the Classification Act of 1923, as amended. 

For the Board, 

(Signed) Brarrice M. Srern. 

This appointment is temporary for a period of one (1) month. 

This notice specifically states that Lieutenant Commander Brenner 
was “appointed, subject to taking the oath of office,” and the employ- 
ment was specifically designated as a “position.” The salary of the 
position was fixed in accordance with the Classification Act of 1923, 
as amended. See definition of “position” appearing in section 2 
of the original Classification Act of March 4, 19238, 42 Stat. 1488. 
All of the conditions prescribed by section 212 of the act of June 
30, 1932, were present, that is, he held “a civilian * * *  posi- 
tion, * * * appointive under the United States Government.” 

It may be stated that there is a line of decisions of the courts, 
opinions of the Attorneys General, and decisions of the former Comp- 
trollers of the Treasury and of the former Comptroller General of 
the United States, holding that a temporary employment is not an 
“office” within the meaning of the act of July 31, 1894, 28 Stat. 205, 
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as amended July 30, 1937, 50 Stat. 549, and June 25, 1938, 52 Stat. 
1194, 5 U. S. C. 62, providing, in pertinent part, that— 


No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be 
appointed to or hold any other office to which compensation is attached unless 
specially * * * authorized thereto by law. * * * 


See United States v. Hartwell, 6 Wall. 385, 393, 22 Opinion Attorney 
General 184; 24 id. 12, 14; 2 Comp. Dec. 271; id. 467; 14 Comp. Gen. 
68. The words, “Civilian office or position, appointive or elective 
under the United States Government,” as used in section 212 of the 
1932 statute are much broader in scope than the words, “No person 
who holds an office,” as used in the amended 1894 statute construed 
in the cited authorities. Accordingly, said authorities may not be 
viewed as controlling in the application of section 212 of the act 
of June 30, 1932. 

In the cases that have come before this office for decision involving 
the application of section 212 of the 1932 statute to a retired mili- 
tary or naval officer occupying a civilian office or position under the 
United’ States Government, no distinction has been made between 
temporary and permanent positions—no such distinction being made 
in the statute. In the case of Gen. Pelham Glassford, United States 
Army, retired, who was designated by the Department of Labor as 
conciliator in a labor dispute, a temporary employment, with com- 
pensation at the rate of $20 per diem, plus expenses, the decision of 
June 16, 1934, A-55759, 18 Comp. Gen. 448, held that while he did 
not hold an “office” within the meaning of the act of 1894, supra, 
he did hold a civilian position and was required by the terms of 
section 212 of the act of June 30, 1932, to elect between his retired 
pay and compensation of the civilian position. The decision was 
sustained upon review under date of June 29, 1934, A-55759. That 
decision was applied in the similar case of Admiral Henry A. Wiley, 
United States Navy, retired, who was temporarily appointed by 
the President to serve as a member of the National Steel Labor Rela- 
tions Board. See decision of July 25, 1934, 14 Comp. Gen. 68; also, 
decision of July 18, 1936, 16 Comp. Gen. 47, involving the case of 
Rear Admiral George H. Rock, United States Navy, retired, who 
was appointed under authority of the act of April 13, 1936, 49 Stat. 
1204, as a member of a committee to make an independent study 
and investigation of the rules for the measurement of vessels using 
the Panama Canal, etc. Reference may be made, also, to decision 
of August 17, 1932, 12 Comp. Gen. 256, applying section 212 of the 
act of June 30, 1932, to part-time positions of the Veterans’ Admin- 
istration, the syllabus of which is quoted above in letter from the 
Chief, Bureau of Supplies and Accounts, to the disbursing officer. 
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You are advised, therefore, that the action of the disbursing offi- 
cer in checking Lieutenant Commander Brenner’s retired pay for 
the period he was paid in the civilian position was correct. 


(B-5853) 


APPROPRIATIONS—REORGANIZED AGENCIES—USE OF REGULAR 
FUNDS OF ONE AGENCY TO PAY PERSONNEL TRANSFERRED FROM 
ANOTHER 


Neither the act of August 5, 1989, 53 Stat. 1216, perfecting the consolidation 
of the Lighthouse Service with the Coast Guard, nor its legislative history, 
requires or warrants any departure, in the expenditure of funds of the 
involved agencies, from the sound accounting practice, required under sec- 
tion 3678, Revised Statutes, that public expenditures be charged directly 
to the funds which are provided for them, and not to some other funds 
with the hope or expectancy of a subsequent adjustment. 

Lighthouse Service personnel, now of the Coast Guard, who are engaged during 
the fiscal year 1940 in the performance of functions of the former Light- 
house Service transferred to the Coast Guard by the President’s Reorgani- 
zation Plan No. 2, must be paid from funds provided for such functions 
by the appropriations of the former Lighthouse Service as made available 
to the Coast Guard pursuant to the said plan and the Reorganization Act 
of 1939, 53 Stat. 561, and may not be paid from the appropriation “Pay and 
Allowances, Coast Guard,” with subsequent adjustment charging the funds 
originally appropriated for the Lighthouse Service. 


Comptroller General Brown to the Secretary of the Treasury, September 
25, 1939: 


Consideration has been given your letter of August 29, 1939, as 
follows: 


Section 2 (a) of Reorganization Plan No. 2 which, under the provisions of 
Public Resolution No. 20, approved June 7, 1939, became effective July 1, 1939, 
provides as follows: 

“(a) Bureau of Lighthouses—The Bureau of Lighthouses in the Department 
of Commerce and its functions are hereby transferred to and shall be consoli- 
dated with and administered as a part of the Coast Guard in the Department 
of the Treasury.” 

Section 403 of Reorganization Plan No. 2 provides as follows: 

“Transfer of funds.—So much of the unexpended balances of appropriations, 
allocations, or other funds availale for the use of any agency in the exercise 
of any function transferred by this Plan, or for the use of the head of any 
department or agency in the exercise of any function so transferred, as the 
Director of the Bureau of the Budget with the approval of the President shall 
determine, shall be transferred to the department or agency concerned for use 
in connection with the exercise of the function so transferred. In determining 
the amount to be transferred the Director of the Bureau of the Budget may 
include an amount to provide for the liquidation of obligations incurred against 
such appropriations, allocations, or other funds prior to the transfer: Provided, 
That the use of the unexpended balances of appropriations, allocations, or other 
funds transferred by this section shall be subject to the provisions of section 
4 (d) (3) and section 9 of the Reorganization Act of 1939.” 

Section 4 (d) (3) of the Reorganization Act of 1989 provides that in any 
reorganization plan the President shall: 

“* * * (3) make provision for the transfer of such unexpended balances 
of appropriations available for use in connection with the function or agency 
transferred or consolidated, as he deems necessary by reason of the transfer or 
consolidation for use in connection with the transferred or consolidated func- 
tions, or for the use of the agency to which the transfer is made, but such 
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unexpended balances so transferred shall be used only for the purposes for 
which such appropriation is originally made: * * *” 

In order to perfect the consolidation of the Coast Guard and the former 
Lighthouse Service and merge the two services, both in administration and 
operation into one integrated Service so as to execute the functions trans- 
ferred from the Lighthouse Service concurrently with other Coast Guard func- 
tions using personnel of both services to best advantage, Congress enacted the 
act of August 5, 1939 (Public No. 291, 76th Congress, Ist Session). Sections 
1 and 4 of this act provide for the induction into the military establishment of 
the Coast Guard of certain civilian personnel of the former Lighthouse Service 
who are eligible for retirement (except as to age and length of service) under 
the provisions of section 6 of the act of June 20, 1918, 40 Stat. 608, as amended 
and supplemented. Sections 8 and 5 of said act of August 5, 1939, provide 
that all vacancies in civil service positions in the former Lighthouse Service 
coming within the purview of section 6 of the act of June 20, 1918, shall here- 
after be filled by military personnel. 

In accordance with section 4 (d) (3) of the Reorganization Act of 1939 
military personnel assigned to fill vacancies on lighthouse vessels and tenders 
are paid from the appropriation “Salaries, Lighthouse Vessels, Coast Guard,” 
military personnel assigned to fill vacancies at lighthouses are paid from the 
appropriation “Salaries, Keepers of Lighthouses, Coast Guard,” and military 
personnel assigned to fill vacancies in the offices of former superintendents of 
gene are paid from the appropriation “Salaries, Lighthouse Service, Coast 

uard.” 

As all other military personnel of the Coast Guard are paid from the ap- 
propriation “Pay and Allowances, Coast Guard,” it would greatly facilitate and 
simplify the accounting, auditing, and disbursing procedure, if personnel of 
the former Lighthouse Service who are inducted into the military establishment 
of the Coast Guard, and military personnel who are appointed or enlisted to 
fill vacancies on vessels and at shore stations of the former Lighthouse Serv- 
ice, would likewise be paid from the appropriation “Pay and Allowances, Coast 
Guard.” 

Your decision is therefore requested whether military personnel assigned to 
duty on vessels and at shore stations of the former Lighthouse Service must be 
paid from the appropriation transferred from the former Lighthouse Service 
to the Coast Guard which embraces the Lighthouse activity in which they 
are engaged, or whether it will be permissible to pay such personnel from the 
appropriation “Pay and Allowances, Coast Guard” and make suitable adjust- 
ment through the medium of a Transfer and Adjustment Voucher, Form 1080, 
between that appropriation and the applicable appropriations which have been 
transferred from the former Lighthouse Service to the Coast Guard. 





























































































































The appropriations referred to were provided for the former 
Lighthouse Service by the act of June 29, 1939, 53 Stat. 914, as 
follows: 
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The matter of making the appropriations for the activities trans- 
ferred under the reorganization plans available for expenditure 
under the departments or agencies to which the activities were trans- 
ferred was considered in a conference of representatives of your 
office, the Bureau of the Budget, and of this office—report of which 
was sent you under date of June 20, 1939, B-4165—and it was agreed 
and approved that the fiscal year 1940 appropriations were to be 
warranted directly to the agencies charged with carrying out their 
purposes. Also, it was agreed, in effectuation of section 9 of the 
Reorganization Act of 1939, 53 Stat. 563 (which reads, “The appro- 
priations or portions of appropriations unexpended by reason of 
the operation of this title shall not be used for any purpose, but shall 
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be impounded and returned to the Treasury”), that the Director of 
the Budget will direct the establishment of budgetary reserves 
against the various funds transferred, for eventual impounding in 
the Treasury so far as not released for expenditure. No plan was 
agreed upon embodying your present proposal. 

It would seem that under any plan the data as to the payments 
chargeable to the lighthouse funds must be assembled currently, and 
if payment of all salaries from the single fund would expedite mat- 
ters in the first instance, there would result, also, a greater counter- 
vailing outlay, both administratively and in this office, in the matter 
of the preparation and the audit of the transfer and adjustment 
vouchers, Form No. 1080. It is suggested the objectives sought may 
as well be attained by including as many of the personnel as desired 
on a single pay roll, indicating on the reverse side a charge to as many 
of the involved appropriations as is indicated by the service on which 
the men were engaged during the pay period. Cf. 14 Comp. Gen. 
103; 19 id. 24. If separate rolls are to be prepared, it is not clear 
how any appreciable simplification would result from the circuitous 
use of the additional form, since, as stated, segregated records would 
appear to be required to be kept in any case. 

In any event, procedures such as that proposed in your letter have 
consistently been regarded as contravening the accounting principle 
that, in consequence of section 3678, Revised Statutes, public expendi- 
tures are required to be charged directly to the funds which are 
provided for them, and not to some other funds with the hope or 
expectancy of a subsequent adjustment. See 14 Comp. Gen. 103. I 
find nothing in the cited act of August 5, 1939, or in its legislative 
history, which would require or warrant any departure from that 
sound accounting practice. 

Accordingly, you are advised that the personnel, now of the Coast 
Guard, who are engaged during the present fiscal year in the per- 
formance of the functions provided for by the appropriations of the 
former Lighthouse Service, must be paid from those funds, as made 
available to the Coast Guard. 


(B-5921) 


WORDS AND PHRASES—“ELECTION”—BOND ISSUE APPROVAL BY A 
STATE COMMISSION IN LIEU OF “AT AN ELECTION HELD”—EMER- 
GENCY RELIEF APPROPRIATION ACT, 1939 


The specific condition of section 12 of the Emergency Relief Appropriation Act, 
1989, 53 Stat. 982, that none of the funds appropriated by the act shall 
be expended in the construction of a non-Federal building, where the por- 
tion of the total estimated cost payable from Federal funds exceeds $52,000, 
unless the building is one for which an issue of bonds “has been approved 
at an election held, on or prior to” July 1, 1989, is not met by the approval 
of a State bond issue prior to July 1, 1989, by a State Armory Building 
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‘ 


Commission, the term “election” being most commonly used to signify a 
choice or selection made by a qualified electoral body at the time and 
substantially in the manner and with the safeguards provided by law, and 
the general rule being that an exception to a general inhibition in a 
statute is to be construed strictly. 


Comptroller General Brown to the Federal Works Administrator, September 
25, 1939: 


Reference is made to your letter of September 1, 1939, as follows: 


Section 12 of the Emergency Relief Appropriation Act of 1939 reads as 
follows: 

“None of the funds made available by this joint resolution shall be expended 
on the construction of any building (1) the total estimated cost of which, in 
the case of a Federal building, exceeds $50,000, or (2) the portion of the total 
estimated cost of which payable from Federal funds, in the case of a non- 
Federal building, exceeds $52,000, unless the building is one (a) for which 
the project has been approved by the President on or prior to July 1, 1939, 
or for which an issue of bonds has been approved at an election held, on or 
prior to such date, or (b) for the completion of which funds have been allo- 
cated and irrevocably set aside under prior relief appropriation Acts.” 

A project has been submitted to the Work Projects Administration by the 
Minnesota State Armory Building Commission for the erection of an armory 
in the City of Albert Lea, Freeborn County, Minnesota. 

The Federal funds requested in the project amount to $81,243 and the spon- 
sor’s contribution is $45,080. Under the Statute of the State of Minnesota 
which created the Minnesota State Armory Building Commission, that Com- 
mission is authorized to issue bonds of the State for the construction of 
armories and no approval of the qualified electors in an election is required 
as a condition precedent to the issuance of the bonds. 

The Commission by resolution of May 15, 1989, authorized the issuance of 
bonds for this purpose. 

Since the exception in the section of the Relief Act quoted relates only to 
the issuance of bonds pursuant to an election, may more than $52,000 of 
Federal funds be expended in the construction of this building where com- 
petent state authority had taken action with respect to bonds prior to the 
first of July, which action is as binding upon the taxpayers as though it had 
been approved at an election? 


Your opinion on this question would be appreciated. 

The statute in question specifically provides that not more than 
$52,000 of the funds made available thereby shall be used to defray 
the cost of constructing any non-Federal building unless (1) the 
project was approved by the President on or before July 1, 1939, 
or (2) an issue of bonds “had been approved at an election” held 
on or before that date, or (8) the building is one for the completion 
of which funds have been set aside under prior relief appropriation 
acts. It is not contended that the project to which your letter 
relates comes within exceptions (1) or (3), and, therefore, the only 
question for consideration is whether the action of the Minnesota 
State Armory Building Commission in approving the issuance of 
State bonds prior to July 1, 1939, is tantamount to an approval “at 
an election” within the meaning of the second exception cited above. 

The term “election” is most commonly used to signify a choice or 
selection made by a qualified electoral body at the time and sub- 
stantially in the manner and with the safeguards provided by law. 
See generally Foster v. Scarff, 15 Ohio St. 532, 534, and Seaman v. 
Baughman, 11 L. R. A. 354, 355. Particularly is the term to be 
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understood as so limited when, as in this instance, it is followed by 
the word “held.” 

The joint resolution as originally introduced did not contain sec- 
tion 12 in its present form; this entire provision was inserted as part 
of a committee amendment offered on the floor at the time the reso- 
lution was being debated in the House of Representatives. Cong. 
Rec., 76th Cong., 1st Sess., p. 10331. The specific provision here under 
consideration was sponsored by Congressman Garrett, who explained 
its purpose as follows: 

* * * My amendment would have provided that this limit would not 
apply in the event the sponsor is a municipality, school district, or county, and 
the projects are for a courthouse, jail, city hall, public building, or similar 
project where the governing authority had already issued bonds for the purpose 


of taking care of the sponsors’ part and the application had not been approved 
but may now be in the process of being made or approved. * * * 


* * * * * * * 

It is often the case that bonds are actually voted before sponsors file their 
applications. There are a number of cases, Mr. Chairman, in Texas and other 
States where the municipality, school district, or the county, being desirous of 
aiding in providing work for the unemployed, had no funds with which they 
could sponsor these worth-while projects until they voted bonds. W. P. A. in 
many cases had gone to these sponsors and encouraged the filing of applications 
and have cooperated with these sponsors in order to relieve the unemployment 
situation and at the same time construct much-needed and permanent struc- 
tures. Applications are now being made or are pending, but not yet approved. 
These people in good faith have voted these bonds and in some instances could 
not qualify under P. W. A. even though ample funds were provided by Congress. 
It seems to me, therefore, that these sponsors who in good faith have issued 
these bonds for these purposes should not be excluded by this legislation; and 
my amendment, which I propose to offer at the proper time is intended to 
protect these sponsors. (Cong. Rec., supra, p. 10276.) 

It seems clear from these quoted statements that the author of the 
provision had in mind municipalities, school districts and counties 
where bonds are normally authorized by a popular vote of the 
electorate. And that accords with the commonly accepted meaning 
of the term “election held.” Hence, it cannot be presumed that the 
Congress intended the exception to include a situation where bonds 
are issued by a board or commission without an election being held. 
Furthermore, it is a well-recognized rule of statutory construction 
that an exception to a general inhibition in a statute is to be con- 
strued strictly; that is, that any doubt is to be resolved in favor of 
the general provision and against the exception. But since the pro- 
vision apparently is limited to cases in which the voters have 
expressed their will at an election it is not within the province of 
interpreters of the statute to supply an omission which, whatever the 
reason, may or may not have been intended. 

It may be assumed that if the Congress had intended to include 
cases such as involved in the present instance within the terms of the 
exception in question, the restrictive words “at an election held” 
would have been omitted entirely from section 12. Since these 


words are included they must be given effect. 
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No provision having been made for excepting from the limitations 
contained in section 12, buildings for which an issue of bonds had 
been approved, without an election being held, on or prior to July 
1, 1939, by an organization such as the Minnesota State Armory 
Building Commission, the question presented must be answered in 
the negative. 


(B-5952) 


FARM CREDIT ADMINISTRATION—TRANSFER TO AGRICULTURE DE- 
PARTMENT—EFFECT OF ADMINISTRATIVE ACTION TO RESTORE 
AUTONOMOUS STATUS 


Section 401 (a) of Reorganization Plan No. 1, transferring the Farm Credit 
Administration to the Department of Agriculture to be “administered in 
such Department under the general direction and supervision of the Secre- 
tary of Agriculture,” became effective as a law on July 1, 1939, by virtue 
of Public Resolution No. 20, approved June 7, 1939, 53 Stat. 813, and can- 
not be nullified or changed by the administrative action to restore, by a 
transfer of authority and responsibility, the said Administration to its 
former status as an autonomous Federal agency, but the said action will be 
recognized as authorizing the Governor of the Farm Credit Administra- 
tion to sign “By direction of the Secretary of Agriculture” requests for 
decisions of the General Accounting Office, the decisions on such requests, 
however, to be rendered to the Secretary of Agriculture pursuant to the 
provisions of section 8 of the act of July 31, 1894, as amended. 


Comptroller General Brown to the Secretary of Agriculture, September 26, 
1939: 


There has been considered your letter of September 5, 1939, as 
follows: 


I transmit herewith copy of my memorandum No. 823 of June 3, 1939, delegat- 
ing to the Governor of the Farm Credit Administration the powers conferred 
upon the Secretary of Agriculture and the Department of Agriculture with 
respect to the functions and activities, and the personnel, records, and property 

_of the Farm Credit Administration and the Federal Farm Mortgage Corpora- 
tion by section 401, part 4, of Reorganization Plan No. 1, which became effec- 
tive on July 1, 1939. I also enclose a copy of a press release which was 
issued, with the concurrence of the President, to explain the reasons for this 
action. 

In view of this special arrangement, I hope you will ask the several units 
of the General Accounting Office to deal directly with the Farm Credit Adminis- 
tration in the same way that matters affecting that organization were handled 
prior to July 1, 19389. In addition to the routine items, these matters should 
include the furnishing of copies of general regulations, amendments thereto, 
circulars, and other instructions issued by the General Accounting Office for 
the information and guidance of the various departments and establishments. 

I am sure your cooperation in this way will expedite the handling of all 
matters between the General Accounting Office and the Farm Credit Adminis- 
tration, particularly since the building occupied by the Farm Credit Adminis- 
tration is located at some distance from the main group of buildings occupied 
by the Department of Agriculture. 

If you should find it necessary, in accordance with the rule set forth in 
your letter of August 3, 19389 (B-5157) to the Federal Works Administrator, to 
address to the Secretary of Agriculture answers to requests for advance de- 
cisions submitted by the Governor of the Farm Credit Administration, we shall 
of course send them promptly to the Governor. 


It is provided in part 4, section 401 (a) of Reorganization Plan 
No. 1, that the Farm Credit Administration and its functions and 
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activities, together with its personnel, records and property “are 
hereby transferred to the Department of Agriculture and shall be 
administered in such Department under the general direction and 
supervision of the Secretary of Agriculture.” This plan became 
effective as a law on July 1, 1939, by virtue of Public Resolution 
No. 20, approved June 7, 1939, 53 Stat. 813. Consequently, the Farm 
Credit Administration must be regarded as no longer an independent 
agency but as an agency within the Department of Agriculture 
and under the general direction and supervision of the Secretary of 
Agriculture. 

It is stated in Department of Agriculture Press Release, dated 
May 22, 1939, which preceded memorandum No, 823 referred to in 
your letter (both of which it will be noted were issued prior to the 
effective date of the above Reorganization Plan), that— 


The Farm Credit Administration, including the Federal Farm Mortgage Cor- 
poration, will not become an integral part of the Department of Agriculture. 
Responsibility for carrying out the many Federal statutes which form the basis 
for several types of farm credit, for formation and execution of operating 
policies, for control of fiscal, personnel, legal, informational, and related affairs 
will remain with the Governor of the Farm Credit Administration. It is 
through such controls and procedures that the head of an agency discharges 
his public responsibility. Therefore, to this extent the Farm Credit Administra- 
tion will be an autonomous Federal agency as heretofore. 

* * * The Secretary’s responsibility. will therefore be that heretofore 
exercised directly by the President. 


While a reasonable delegation of the powers and duties vested in 
you as Secretary of Agriculture under the terms of Reorganization 
Plan No. 1 is, of course, permissible (Ops. Atty. Gen. vol. 39, Op. 
No. 80), there would appear to be no authority under existing law 
for the effecting of such a transfer of authority and responsibility 
as would amount to a restoration of the Farm Credit Administration 
to its former status as “an autonomous Federal agency.” In other 
words, the plain terms of section 401 (a) of Reorganization Plan 
No, 1, now having the full force and effect of law, cannot be nullified 
or changed by regulation or other administrative action. Campbell 
v. Galeno Chemical Company, 281 U. S. 599, 610; Miller v. United 
States, 294 U.S. 435, 489-40; Harrop v. United States, 10 Fed. Supp. 
753, 754. Therefore, this office cannot recognize the Farm Credit 
Administration as an independent establishment or agency of the 
Government. However, your memorandum No. 823 of June 3, 1939, 
will be considered as authorizing the Governor of the Farm Credit 
Administration to sign “By direction of the Secretary of Agricul- 
ture” requests for decisions by this office concerning matters relating 
to said agency. Such requests will, however, be considered as sub- 
missions by you as head of the establishment—the Department of 
Agriculture—of which the Farm Credit Administration is now a 
part and, in accordance with the provisions of section 8 of the act 
of July 31, 1894, as amended (31 U. S. C. 74), the decisions based on 
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such submissions will be rendered to you rather than to the Governor 
of the Farm Credit Administration. See B-5157 of August 3, 1939, 
19 Comp. Gen. 150. See also 1 Comp. Dec. 87; id. 500; 4 Comp. 
Dec. 332. 

With reference to your request that this office furnish directly to 
the Farm Credit Administration “copies of general regulations, 
amendments thereto, circulars, and other instructions issued by the 
General Accounting Office for the information and guidance of the 
various departments and establishments” you are advised that there 
appears no objection to this procedure, except in the case of such 
documents and communications as are required or directed by law 
to be sent to the heads of departments or independent establishments, 
and such will be the practice hereafter. 


(B-5993) 


COMPENSATION CHANGES—PROJECT SUPERVISORY EMPLOYEES— 
REORGANIZATION ACT PROHIBITION 


The fiscal year 1940 prohibitory personnel compensation and classification change 
provisions of section 10 (b) of the Reorganization Act of 1939, 538 Stat. 563, 
do not prohibit changes in the duties and compensation of either non- 
appointive or appointive project supervisory employees of the National 

Youth Administration. 


—— General Brown to the Federal Security Administrator, September 


I have your letter of September 8, 1939, as follows: 


Section 10 (b) of the Reorganization Act of 1939 (Public, No. 19, 76th 
Congress) contains the following provision with respect to the adjustment of 
classification or compensation during the present fiscal year: 

“Any transfer of personnel under this title shall be without change in 
classification or compensation, except that this requirement shall not operate 
after the end of the fiscal year during which the transfer is made to prevent 
the adjustment of classification or compensation to conform to the duties to 
which such transferred personnel may be assigned.” 

A question has arisen within this agency as to the meaning of this language 
and as to its effect on personnel administration in the National Youth Ad- 
ministration. This question relates principally to the status of employees who 
are paid from project rather than administrative funds. 

Employees paid from funds appropriated to the National Youth Administra- 
tion by the Emergency Relief Appropriation Act of 1939 fall into two major 
categories. These categories are: 

A. Personnel paid from funds appropriated by the act for administration; 
and 

B. Employees paid from funds appropriated by the act for “the prosecution 
of projects.” 

Under Administrative Order No. 2, section 3, of the National Youth Adminis- 
tration applicable to employment on National Youth Administration projects 
during the current fiscal year, employees paid from project funds are defined 
as follows: 

“Section 3. The term ‘project employees’ as used herein shall mean all per- 
sons engaged upon projects and paid by means of a pay-roll payment from 
funds authorized for the operation of such projects. Project employees are 
further defined as follows: ‘(a) the term “youth employees” as used herein 
shall mean certified persons between the ages of 18 and 24 years inclusive 
who are engaged upon a part-time basis on projects who are paid by means 
of pay-roll payments from funds authorized for the operation of such projects. 
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“‘(b) The term “project supervisory employees” as used herein shall mean 
persons in supervisory positions engaged upon projects who are paid upon a 
per diem or monthly basis by means of pay-roll payments from funds author- 
ized for the operation of such projects.’ ” 

Administrative Order No. 2, section 8, of the National Youth Administration 
prescribed the authority of the State youth administrator to establish per diem 
or monthly earnings for project supervisory employees as follows: 

“Section 8. The State youth administrator is authorized, and directed to 
establish per diem or monthly earnings for project supervisory employees in 
accordance with the wages customarily paid for work of a similar nature in 
the same locality. Earnings for project supervisory employees established on 
a per diem or monthly salary basis are subject to the following conditions: 

“(a) Project supervisory employees who are assigned to work for a period 
of less than 100 hours per pay-roll month or who are assigned to work for 
indefinite periods per pay-roll month, shall be compensated upon a per diem 
basis of payment from funds authorized for the operation of projects. Project 
supervisory employees paid on a per diem basis shall be paid for their actual 
days of service. 

“(b) Project supervisory employees who are assigned to work for definite 
schedules of not less than 100 hours per pay-roll month shall be compensated 
for their services upon a monthly salary basis from funds authorized for the 
operation of projects. For project supervisory employees paid on a monthly 
salary basis, deductions for voluntary absence from duty shall be made in the 
amount of one-thirtieth of the monthly salary for each day of voluntary absence. 

“However, no deduction shall be made for any day or days upon which the 
employee is not required to work. Deductions for voluntary absence from 
duty for a portion of a day shall be made in an amount equal to one-fourth 
the deduction, or multiple thereof, made for absence during a full day.” 

Project supervisory employees are assigned to work projects by the State 
administrator or his authorized representatives and per diem or monthly earnings 
are set forth in the assignment document or upon a State administrator’s order 
establishing hours of work and per diem and monthly earnings. At present, 
project supervisory employees are not appointed, but they are required to take 
an oath in accordance with the provisions of section 18 (a) of the Emergency 
Relief Appropriation Act of 1939. Although project supervisory employees have 
not been appointed, consideration has been given to the appointment of a limited 
class of project supervisory employees in cases where the conditions of employ- 
ment upon projects are comparable to those applicable to employees paid from 
administrative funds. However, any decision relating to the appointment of 
project supervisory employees has been withheld pending a determination as to 
the effect of such appointment with respect to their status under the provisions 
of section 10 (b) of the Reorganization Act, supra. 

Your opinion is therefore requested on the following questions relating to the 
status of project employees of the National Youth Administration under the 
provisions of section 10 (b) of the Reorganization Act of 1939 (Public, No. 19, 
76th Congress) : 

(a) May the duties and compensation of nonappointive project supervisory 
employees of the National Youth Administration be changed during the fiscal 
year ending June 30, 1940? 

(b) If the administrator of the National Youth Administration issues instruc- 
tions authorizing the appointment of a limited class of project supervisory 
employees, may the duties and compensation of any such project supervisory 
employees be changed during the fiscal year ending June 80, 1940? 


Your letter presents broadly the question of whether project work- 
ers and administrative and supervisory personnel engaged on W. P. A. 
projects have or occupy a status such as to bring them within the 
provisions of section 10 (b) of the Reorganization Act of 19389, ap- 
proved April 3, 1939, 53 Stat. 563, quoted in your letter. In decision 
B-5994, dated September 21, 1939, 19 Comp. Gen. 883, to you, involv- 
ing a substantially identical situation, it was concluded that: 


project workers paid either a security wage or a salary in a super- 


visory capacity are not to be regarded as “personnel” within the meaning of 
section 10 (b) of the Reorganization Act. 
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What was held in that decision applies here. Accordingly, both 
questions (a) and (b) are answered in the affirmative. 


(B-6003) 
CONTRACTS—MISTAKES—BIDS—ONE ITEM ONLY 


Where the slight difference between the other bids on a particular item and the 
bid of a bidder alleging error in bid on said item, under an invitation to 
bid involving numerous items, is not sufficient to constitute prima facie evi- 
dence of error, and a contract based on said bid will not be unconscionable, 
and the explanation furnished by the low bidder after the opening of bids 
that he intended the f. o. b. point to be other than as specified in the 
invitation for bids does not establish conclusively that a mistake was made, 
and the bidder specifically inserted on another item of the bid an “f. o. b. 
point” other than that specified in the invitation for bids, thus indicating 
that the prices quoted on all other items were f. o. b. destination as called 
for in the invitation, there is no authority for releasing the bidder from 
its obligation under the bid, if accepted within the period designated 
therein. 


Comptroller General Brown to the Secretary of War, September 28, 1939: 
There has been received your letter of September 9, 1939, as follows: 


Inclosed are papers in connection with an alleged error in a bid submitted 
by Kockos Brothers, Ltd., to the San Francisco General Depot under Invitation 
for Bids 928-40—40 opened on August 23, 1939. 

The purchasing officer was informed of the error by letter dated August 24th. 
The slight difference between the bid in question and other bids received did not 
place the purchasing officer on notice that an error had been made and it is 
evident that a mutual error was not made in this case. It is, therefore, rec- 
ommended that Kockos Brothers, Ltd., be held to the quotation as submitted. 

It is requested that the inclosed papers be returned to this office when they 
have served their purpose. 


The invitation referred to in your letter provided in part as follows: 


Quantity 
unit 


— Articles or services Spec. No. 


—_— 


The supplies indicated herein are required by the 
Government at dock No. 1, Fort Mason, San 
Francisco, Calif., on or before October 12, 1939. 
Unless otherwise. indicated by bidder, bids ‘will be 
considered as being on this basis. 

* * * * 7 
2 | Apples, heavy pack, w/little or no free liquor. No. 600 | Can, 

10 cans, grade C. Z-A-6lla & amend. 1. 


The abstract of bids submitted with your letter shows that eight 
bids were received on item 2, as follows: 


Purity Stores, Ltd.-.....-~..- viene hates étedepeenbsitshialinistes 
Kockos Bros., Ltd ‘ 


R. D. Pringle & Co 
Newbauer & Schmale 
Jas. A. Shealy Co., Inc 
Tiedemann & McMorran 
West American Sales Co 


2F. o. b. Portland, Oregon. 
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Kockos Brothers, Ltd., the low bidder, freight considered, advised in 
letter of August 24, 1939, as follows: 

We have submitted a quotation for item #2 in the above schedule for 600 
cans of canned apples at $0.267 per can, but through typographical oversight it 
was not stated that this price is f. 0. b. Portland, Oregon. 


As this omission considerably affects the price quoted on the above item we 
hereby ask your permission to have our quotation on this item withdrawn. 


Your letter does not state whether award has been made on item 2 
or, if so, whether it was made before receipt of any allegation of error. 
However, the explanation furnished by the low bidder does not estab- 
lish conclusively that a mistake was made. The delivery requirements 
of the invitation were clear; and it is noted that this bidder bid on 
22 items and with respect to one of them—item No. 96—it inserted 
after its bid price “F. 0. b. Portland, Oregon,” thus indicating that 
the prices quoted on all other items were f. o. b. destination as called 
for in the invitation. The slight difference between the bid of Kockos 
Brothers, Ltd., and the other bids received on item 2 is not sufficient 
to constitute prima facie evidence of error, and a contract based on 
said bid will not be unconscionable. If a mistake was made as alleged 
it was due solely to the lack of proper care on the part of the bidder, 
for which the United States was in no way responsible, and the bidder 
must bear the consequences thereof. . See 15 Comp. Gen. 1049 and 
cases therein cited. 

Accordingly, there is no authority for releasing Kockos Brothers, 
Ltd., from its obligation under its bid, if accepted within the period 
designated therein. 

The papers are returned herewith. 






























(B-5940) 


MILEAGE—ACTIVE DUTY—OFFICERS’ RESERVE CORPS—APPOINT- 
MENT TO CIVILIAN POSITION AT LAST DUTY STATION 


Where Army Reserve officer was ordered to proceed to his home via the place 
where he was to receive physical examination incident to his relief from 
active duty after termination of leave of absence granted, and travel was 
performed as directed, mileage is properly payable for the travel performed 
notwithstanding he was appointed to a civilian Government position at 
the place where he was relieved from active duty effective the day follow- 
ing said relief. Case where a reserve officer is continuously on active 
duty under two or more orders, is granted leave of absence prior to expira- 
tion of one ordered period of active duty, travels to his home and returns 
to his duty station under the second or later order, distinguished. 


Assistant Comptroller General Elliott to Maj. Herbert Baldwin, United States 
Army, September 29, 1939: 

There has been received your letter of August 18, 1939, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Capt. David J. Small, QM-Res., 
United States Army, in the amount of $88.08, covering his claim 
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for mileage on-account of travel commenced July 10, 1939, and com- 
pleted July 12, 1939, from Phoenix, Ariz., to San Antonio, Tex., 
by way of Fort Huachuca, Ariz., under paragraph 8, Special Orders 


No. 110, Headquarters Arizona District, dated July 6, 1939, as 
follows: 


8. Captain David J. Small, QM-Res., Headquarters Arizona District C. C. C.. 
Phoenix, Arizona, will proceed on or about July 9, 1939, from Phoenix, Ari- 
zona, to Fort Huachuca, Arizona, reporting to the Commanding Officer, 
Fort Huachuca, Arizona, not later than 10:00 a. m. July 10, 1939, for the 
purpose of receiving final physical examination incident to his relief from 
active duty with the Civilian Conservation Corps. Upon completion of 
this duty Captain Small will proceed from Fort Huachuca, Arizona, to his 


home, San Antonio, Texas, so as to arrive thereat not later than July 25, 1939, 
on which date he reverts to an inactive status. 


The travel directed is necessary in the military service and payments when 


made are chargeable to procurement authority CC 3-811 P 1-0607 P 2-0620 
A 0100-0, 


Paragraph 9 of the same orders authorized leave of absence as 
follows: 


9. Captain David J. Small, QM-Res., Headquarters Arizona District C. C. C., 
Phoenix, Arizona, is granted a leave of absence for twelve (12) days, effective 
on or about July 11, 1939. 

It further appears that Captain Small was appointed as motor 
transport officer (civilian), Arizona District C. C. C., Phoenix, Ariz., 
by letter Order No. 18, Headquarters Eighth Corps Area dated July 
25, 1939, effective July 26, 1939. You state you are in doubt whether 
payment of the mileage claimed is authorized as the officer continued 
on duty at the same station the day following his relief from active 
duty. 

Section 37a of the National Defense Act, as amended by the act of 
June 4, 1920, 41 Stat. 776, provides that: 

* * + 


When on active duty he [a reserve officer] shall receive * * * 
‘mileage from his home to his first station and from his last station to his 
” . 


home, * * 

A Reserve officer relieved from active duty is, by the statute quoted 
above, entitled to mileage from his last duty station to his home. To 
entitle to mileage there must be an order directing the travel, issued 
in connection with and before relief from active duty, and the travel 
directed must be performed in compliance with the order. A-67511, 
November 22, 1935, 15 Comp. Gen. 438. Captain Small was relieved 
from active duty at his last station, Phoenix, Ariz., and was directed 
to proceed to his home via Fort Huachuca, Ariz., and travel was per- 
formed as directed. The fact he was appointed to a civil position 
at the place where he was last on active duty, does not affect the 
statutory allowance of mileage to his home upon relief from active 
duty in the Officers’ Reserve Corps. This case is to be distinguished 
from those where a reserve officer is continuously on active duty 
under two or more orders, is granted leave of absence prior to ex- 
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piration of one ordered period of active duty, travels to his home 
and returns to his duty station under the second or later order. In 
such a case there is continuous active duty, the technical relief from 
and reassignment to active duty not in fact relieving the officer from 
active duty. In this case the active military status has terminated 
and ordinarily a civilian employee must bear the expense of traveling 
to the place of employment and from that place to his home upon 
termination of the employment. You are advised that, if otherwise 
correct, payment is authorized on the voucher returned herewith. 


(B-6040) 


POST OFFICE DEPARTMENT—RURAL MAIL CARRIERS—ADDITIONAL 
COMPENSATION FOR “HEAVILY PATRONIZED” ROUTES—EFFECT OF 
BASIC COMPENSATION CHANGES 


The additional compensation granted under the act of June 25, 1938, 52 Stat. 
1205, to a rural mail carrier for serving a heavily patronized route may not 
be increased after January 1, 1940—in view of the prohibition in the act 
against such increase—even though his basic salary is reduced after that 
date because of a reduction in the length of his route, but the additional 
compensation may be continued at the same rate in such case or in a case 
where the basic salary is increased after January 1, 1940, because of an 
increase in the length of the carrier’s route, if it is administratively de- 
termined that the conditions existing prior to January 1, 1940, on which 
it was then administratively determined that the carrier was serving a 
heavily patronized route, still exist after that date on the same route 
reduced or increased in length. 


Comptroller General Brown to the Postmaster General, September 29, 1939: 
I have your letter of September 15, 1939, as follows: 


By the provisions of the act of June 25, 1938 (Public 749), the Postmaster 
General was given discretionary power to allow and pay such additional com- 
pensation as he might determine to be fair and reasonable to rural carriers 
serving heavily patronized routes not exceeding thirty-eight miles in length, 
provided, however, that in no case the total compensation for a_ heavily 
patronized route of thirty-eight miles or less should exceed $2,100 per annum 
exclusive of maintenance allowance, and provided further, that no additional 
increases should be allowed after January 1, 1940. 

Your decision is requested on the following questions: 

A carrier serving a route thirty-four miles in length receiving a salary of 
$1,880 per annum is granted an additional allowance of $220 per annum, 
bringing his compensation up to the maximum of $2,100 provided in the above 
act. Should the length of his route be reduced to thirty-three miles after 
January 1, 1940, resulting in a reduction of his basic salary to $1,860 per 
annum, would it be possible for the Department to increase the additional 
compensation allowance from $220 to $240 per annum, thereby maintaining his 
salary at $2,100 per annum? If the answer to this question is in the nega- 
tive, would it be proper to continue the additional compensation allowance at 
$220 per annum despite the reduction in the carrier’s basic salary? 

A carrier serving a route twenty-eight miles in length and receiving a basic 
salary of $1,740 per annum is allowed $200 extra compensation under the pro- 
visions of the above act. In the event the length of his route should be 
increased to thirty miles after January 1, 1940, whereby his basic salary is 
increased to $1,800 per annum, would it be proper to continue the additional 


allowance of $200 per annum, thereby increasing his total compensation to 
$2,000 per annum? 


246222™—40——-28, 
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The first paragraph of section 8 of the act of February 28, 1925, 
as amended by the act of June 25, 1934, 48 Stat. 1212, and the act of 
June 25, 1938, 52 Stat. 1205, provides as follows: 


The salary of carriers in the Rural Mail Delivery Service for serving a rural 
route of thirty miles six days a week shall be $1,800; on routes less than thirty 
miles, $60 per mile per annum for each mile or major fraction thereof. The 
Postmaster General may, in his discretion, allow and pay such additional com- 
pensation as he may determine to be fair and reasonable in each individual 
ease to rural letter carriers serving heavily patronized routes not exceeding 
thirty-eight miles in length: Provided, That in no case shall the total compensa- 
tion of a rural letter carrier serving a heavily patronized route of thirty-eight 
miles or less in length exceed $2,100 per annum, exclusive of maintenance allow- 
ance: Provided further, That the Postmaster General shall report to the Com- 
mittees on Post Offices and Post Roads of the two Houses the number and names 
of the routes, on which these increases shall be made, by January 1, 1940, after 
which date no further increases shall be made. Each rural carrier assigned to 
a route served six days in a week shall receive $20 per mile per annum for each 
mile or major fraction thereof said route is in excess of thirty miles, based on 
actual mileage, and each rural carrier assigned to a route served three days in 
the week shall receive $10 per mile per annum for each mile or major fraction 
thereof said route is in excess of thirty miles, based on actual mileage. 


In decision of February 1, 1939, B-739, it was stated: 


Prior to the act of June 25, 1938, supra, the basic compensation of rural car- 
riers was authorized to be fixed on the length of the route and the number of 
times per week the route was carried. The amendment of June 25, 1938, did not 
grant an allowance or bonus in addition to basic compensation, but simply added 
another factor for consideration in fixing the basic compensation of rural car- 
riers serving a route not exceeding 38 miles in length. See Senate Report No. 
1877 on H. R. 3610, 75th Congress, which states that the purpose of the bill (now 
the act of June 25, 1938) is to provide additional compensation for rural letter 
earriers serving short, heavily patronized routes. The statutes specifically 
designates the payment to be made in accordance therewith as “additional com- 
pensation” and fixes January 1, 1940, as the date of final administrative adjust- 
ments in the rates of compensation of rural carriers under the act. * * 

Any increase in the compensation of a rural carrier under the 
amendment of June 25, 1938, based on the fact that he is serving a 
heavily patronized route must be made prior to January 1, 1940. 
The administrative action taken prior to that date fixing the amount 
of the lump-sum increase or additional compensation under said stat- 
ute is final and the amount thereof may not be increased after January 
1, 1940, but there is no inhibition against decreasing the amount of 
the additional compensation after January 1, 1940, on any route. 

While application of the statute to a route which reduced or 
increased in length after January 1, 1940, is not entirely clear, it rea- 
sonably may be concluded in such cases that the same amount of addi- 
tional compensation for serving a heavily patronized route may 
continue to be paid after January 1, 1940, if it be administratively 
determined that the conditions existing prior to that date on which 
it was then administratively determined that the carrier was serving 
a heavily patronized route still exist after that date on the same route 
reduced or increased in length. 

In the case first presented, swpra, the additional compensation for 


serving a heavily patronized route may not be increased from $220 
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to $240 per annum after January 1, 1940, but it may be continued at 
the rate of $220 per annum notwithstanding the reduction in the reg- 
ular compensation of the route from $1,880 to $1,860 per annum. 

In the second case presented, the additional compensation for serv- 
ing a heavily patronized route at the rate of $200 per annum may be 
continyed after January 1, 1940, notwithstanding the increase in the 
regular compensation from $1,740 to $1,800 per annum. 


(B-6251) 


APPROPRIATIONS—AVAILABILITY—MOTION PICTURE PROJECTORS, 
AMPLIFIERS, ETC—FILMING OF AGRICULTURE DEPARTMENT 
LABORATORY EXPERIMENTS 


The recording on film of authorized Department of Agriculture laboratory ex- 
periments and results of its scientific investigations, constitutes an 
essential phase of “laboratory” work within the ordinary meaning of the 
word, and the purchase of motion picture projectors, amplifiers, loud- 
speakers, etc., for the showing of the films for study by the specialists 
engaged in their preparation and in the undertaking and prosecution of 
laboratory work authorized under the Department, is authorized from the 
funds provided for construction of the Agriculture Department buildings 
in Washington made available by the act of June 16, 1933, 48 Stat. 279, 
for “fixed laboratory equipment and fixed mechanical equipment incident 
thereto.” 


Comptroller General Brown to the Federal Works Administrator, September 
30, 1939: 


I have your letter of September 23, 1939, as follows: 


A question has arisen in this agency as to the availability of appropriated 
funds for the purchase and installation of certain motion picture and sound 
reinforcement equipment in the auditorium of the Department of Agriculture 
South Building, Washington, D. C., upon which your decision is desired in 
advance of the award of any contract. Since the time for acceptance of the 
only bid received for furnishing and installing this equipment expires September 
30, 1939, and as it is not known at the present writing whether the bidder will 
extend the time for acceptance, an early decision will be of assistance. 

Briefly described, the contract, if awarded, will include the furnishing and 
installation in the projection room and booth of the Department of Agriculture 
South Building of motion picture projectors of varying sizes, amplifiers, loud- 
speakers, a stereopticon, and incidental accessories appurtenant to such equip- 
ment, together with a certain amount of conduit and wiring, incidental con- 
struction changes, and cable connection to an adjacent laboratory. With the 
exception of certain incidental and minor accessories, this equipment will be 
built into and permanently attached to the building. 

The appropriated funds involved are those provided by the act of July 3, 
1926, 44 Stat. 874, and supplementary acts (December 22, 1927, 45 Stat. 34; 
December 20, 1928, 45 Stat. 1044; May 15, 1930, 46 Stat. 354; March 4, 1931, 46 
Stat. 1604) for construction of the Agriculture Department Buildings, Wash- 
ington, D. C. Subsequently, the act of June 16, 1933, 48 Stat. 279, provided, in 
part: 

“Agricultural Department Buildings, Washington, District of Columbia: The 
authorization contained in the act of July 3, 1926 (44 Stat., p. 874), for the ac- 
quisition of a site and the construction of an extensible building for the use of 
the Department of Agriculture, as modified by the Act of March 4. 1931 (46 
Stat., p. 1604), under an estimated total cost of $12,800,000, is hereby further 
modified so as to make the appropriations provided under the authority of said 
acts available for the purchase and installation of all necessary fixed laboratory 
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equipment and fixed mechanical equipment incident thereto and for special treat- 
ment of floors and walls in connection with laboratories.” 

The contract for the construction of this building included the installation of 
the partitions, lights, heating, etc., for a projection room, projection booth, ports, 
etc., as necessary for the use of this particular equipment. 

It is the opinion of this agency that the equipment proposed to be purchased 
and installed is fixed mechanical equipment incident to the use of fixed labora- 
tory equipment within the meaning of the act of June 16, 1933. It has a definite 
relationship to and supplements the work carried on in the laboyatories. 
Motion and still pictures of experimental work in the laboratories, and pictures 
recording the progress and results of microscopic investigations are taken. The 
proposed equipment will permit preview of this work at convenient times by a 
large number of personnel who might otherwise be unable to obtain a graphic 
demonstration of work performed in laboratories except on a much more cur- 
tailed basis. Such previews permit of immediate and comprehensive discussion 
and criticism of work being performed and thus expedite decision as to future 
laboratory investigation. 


The Department of Agriculture considers that the production of motion 
pictures itself is laboratory work. The office of the Department of Agriculture 
charged with such production is described as a motion picture laboratory, the 
duties being the production and distribution of educational films designed to 
present to the public the results of the research conducted by the Department's 
several bureaus. In the preparation of such films it is necessary that they 
be projected many times for preview and study by the subject-matter specialists 
involved. From this viewpoint the equipment would be fixed laboratory equip- 
ment within the meaning of the act of June 16, 1933. 

In the absence of the manifestation of a contrary intention by the 
legislature, the words of a statute are to be understood and applied 
in accordance with their ordinary meaning. United States v. Lom- 
bardo, 241 U. S. 73, 76. 

The word “laboratory” is derived from the Latin word Jabora- 
torium meaning a workshop. The accepted dictionary definition is 
“a place devoted to experimental study in any branch of natural 
science, or in the application of scientific principles in testing and 
analysis or in the preparation of drugs, chemicals, explosives, etc., 
* * * by extension, a place where something is prepared or some 
operation is performed,” Webster’s New International Dictionary. 
The word is used “to denote any room or building devoted to exper- 
imental investigations in technics and the sciences,” Encyclopedia 
Americana, volume 16, page 615. 

Applying the term as thus defined to the facts of the present case 
it would appear that the recording on film of laboratory experiments 
and the results of scientific investigations would constitute an essen- 
tial phase of laboratory work, and that this filming process would 
include such projections of the films for preview and study by the 
specialists engaged in their preparation and development as is rea- 
sonably necessary to completion of the task in final and approved 
form. The procurement of motion picture projectors, amplifiers, 
loudspeakers, etc., to accomplish this purpose would appear, there- 
fore, to come within the provisions of the statute permitting the 
purchase and installation of “fixed laboratory equipment and fixed 


mechanical equipment incident thereto.” 
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It is understood from your letter that the preview of these films 
will permit group discussion and analysis of the results obtained by 
laboratory experiments, and that criticisms made and conclusions 
reached in connection with such preview and discussions will tend to 
determine, or at least to influence, the course of future laboratory 
investigations. In other words, it is understood that the showing 
of the films after being made and before being released for distribu- 
tion is a necessary incident to and directly connected with the under- 
taking and prosecution of laboratory work authorized under the 
Department of Agriculture. If such are the facts there appears no 
legal objection to use of the appropriation referred to for the acquisi- 
tion and installation of the necessary equipment for such purposes. 


(B-5731) 


RETIREMENT—FOREIGN SERVICE—SERVICE CREDITS—VOLUNTARY 
PURCHASES OF CREDIT FOR PRIOR SERVICE IN OTHER THAN 
FOREIGN SERVICE, ETC. 


The act of August 5, 1939, 53 Stat. 1208, provides that an eligible Foreign 
Service officer may purchase service credit for retirement purposes for 
other Government service, if such service is subsequent to July 1, 1924, 
and prior to appointment as a Foreign Service officer but (1) the available 
prior service credit cannot be split, that is, a part only of the service 
cannot be purchased; (2) no prior service credit purchased can be credited 
for retirement purposes until the full sum required for the purchase has 
been paid; (3) no credit can be given for retirement purposes for Govern- 
ment service prior to July 1, 1924, until contributions and accumulated 
interest have been fully paid for all such service subsequent to July 1, 1924, 

Retired Foreign Service officers or annuitants are not entitled to increase their 
annuity by purchasing additional longevity credits under the terms of the 
act of August 5, 1939, 58 Stat. 1208. 


Comptroller General Brown to the Secretary of State, October 2, 1939: 
I have your letter of August 23, 1939, as follows: 


There are enclosed two copies of the act approved August 5, 1939, Public, No. 
277, 76th Congress, amending the act entitled “An Act for the grading and classi- 
fication of clerks in the Foreign Service of the United States of America, and 
providing compensation therefor,” approved February 23, 1931, as amended by the 
act of April 24, 1939, Public, No. 40, 76th Congress. The act of August 5, 1939, 
amends section 26 (0) of the act of February 28, 1931, as amended, in order to 
accord to eligible American Foreign Service officers service credit toward retire- 
ment for Government service other than foreign service and service in the De- 
partment of State. The language of the proviso of section 26 (0) as embodied in 
the act of August 5, 1939, is all new language and is practically identical with 
similar provisions in the United States Civil Service retirement law. 

The act of August 5, 1939, provides that an eligible Foreign Service officer may 
purchase service credit for other Government service, if such service is subsequent 
to July 1, 1924, and prior to appointment as a Foreign Service officer, by paying 
into the Foreign Service retirement and disability fund a special contribution 
equal to 5 per centum of his annual salary for each year of such employment, with 
interest thereon to date of payment compounded annually at 4 per centum. I 
should like to have you inform me whether I am correct in my understanding 
that although the purchase of prior service credit under the provisions of the act 
is optional with each officer who is eligible to this privilege, (1) the available 
prior service credit cannot be split, that is, a part only of this service cannot 
be purchased; (2) no prior service credit purchased can be credited for retire- 
ment purposes until the full sum required for the purchase has been paid, unless 
in a particular case all such service is prior to July 1, 1924, for which credit 
no payments are required under the act; and (8) no credit can be given for 
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retirement purposes for Government service prior to July 1, 1924, until con- 
tributions and accumulated interest, if any, have been fully paid for all such 
service subsequent to July 1, 1924. 

I should like to have you inform me also whether the new categories of 
service credit authorized by the act of August 5, 1939, are to be considered 
available to officers now retired for the purpose of increasing the annuities 
which they are now receiving in case such annuities are less than the maximum 
to which the officers would be entitled under the law. For example, an officer 
who retired after 27 years in the Foreign Service is able to establish service 
credit for 3 years of prior Government service making his total service amount 
to 30 years and entitling him to the maximum annuity under section 26 (e) 
of the act of February 23, 1931, as amended April 24, 1939. If retired officers 
are allowed additional service credit under the act of August 5, 1939, and their 
annuities are revised, will this revision of their annuities be effective from 
August 5, 1939, the effective date of the act, or only from the date on which 
proof is submitted of such prior service? 

I shall appreciate your prompt attention to the points raised in this letter. 


Section 26 (0) of the Foreign Service Retirement Act, as amended 
by the act of August 5, 1939, Public, No. 277, 53 Stat. 1208, provides: 


For the purposes of this act the period of service shall be computed from 
the date of original oath of office as diplomatic secretary, consul general, consul, 
vice consul, deputy consul, consular assistant, consular agent, commercial agent, 
interpreter, or student interpreter, and shall include periods of service at dif- 
ferent times as either a diplomatic or consular officer, or while on assignment 
to the Department of State, or on special duty or service in another department 
or establishment of the Government, but all periods of separation from the 
service and so much of any period of leave of absence without pay as may 
exceed six months shall be excluded: Provided, That service prior to appoint- 
ment as a Foreign Service officer as a classified or an unclassified employee in 
the civil service of the United States, or in the service of the District of 
Columbia, including periods of service at different times and in one or more 
departments, branches, or independent offices, or the legislative branch of the 
Government, and also periods of service performed overseas under authority 
of the United States, and periods of honorable service in the Army, Navy, 
Marine Corps, or Coast Guard of the United States may be included in the 
period of service, in which case the officer shall pay into the Foreign Service 
retirement and disability fund a special contribution equal to 5 per centum of 
his annual salary for each year of such employment subsequent to July 1, 1924, 
with interest thereon to date of payment compounded annually at 4 per 
centum and all such officers within the purview of this provision may elect 
to make such deposits in installments during the continuance of their service in 
such amounts and under such conditions as may be determined in each instance 
by the Secretary of State; but in the case of a Foreign Service officer who is 
eligible for and elects to receive a pension under any law, or retired pay on 
account of military or naval service, or compensation under the War Risk 
Insurance Act, the period of his military or naval service upon which such pen- 
sion, retired pay, or compensation is based shall not be included, but nothing in 
this act shall be so construed as to affect in any manner his right to a pension, 
or to retired pay, or to compensation under the War Risk Insurance Act in 
addition to the annuity herein provided. 


Section 18 (c) of the original Foreign Service Retirement Act 
approved May 24, 1924, 43 Stat. 144, required retirement deductions 
from and after July 1, 1924, the effective date of the act. Any serv- 
ice of a character coming within the purview of that act rendered 
prior to July 1, 1924, was authorized to be credited as annuitable 
service without requirement of deductions or deposits covering such 
service. The amendatory act of August 5, 1939, swpra, makes no 
change in that respect but enlarges the field of service which may 
be credited for annuitable purposes by providing for the inclusion 
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of service other than foreign service and service in the Department 
of State, and by providing, also, for the purchase of credit therefor 
if such service is subsequent to July 1, 1924, and prior to appoint- 
ment as a Foreign Service officer, “in which case,” however, the 
statute provides that “the officer shall pay” into the designated fund 
“a special contribution equal to 5 per centum of his annual salary for 
each year of such employment subsequent to July 1, 1924,” with in- 
terest, etc. While, in the event of purchase of such service credit, the 
statute permits the involved employees to elect to make such deposits 
in installments during the continuance of their service in such 
amounts and under such conditions as may be determined in each 
instance by the Secretary of State, I find no provision therein which 
authorizes the splitting up of such available prior service credit, or 
which would warrant the inference that such may be done—the pro- 
visions of the statute here being unlike those of the Civil Retirement 
Act whereunder there may be a splitting up of annuitable service 
purchased under somewhat similar situations. See decision B—5238, 
dated August 22, 1939, 19 Comp. Gen. 246, to the President, United 
States Civil Service Commission, copy of which decision is enclosed 
for your information. 

So far as the regular Foreign Service officers are concerned any 
service rendered prior to July 1, 1924, constitutes what may be called 
“free service,” i. e., a period of service for which no deductions were 
required to be made from their compensation. Thus, it would not 
appear equitable to allow the involved employees to elect to count 
periods of service prior to July 1, 1924 (free service) for annuitable 
purposes and to omit periods subsequent to July 1, 1924, in respect of 
which period the regular Foreign Service officers were required to 
make contributions of 5 percent from their compensation. 

Therefore, I concur in the views expressed upon the three points 
set forth in the second paragraph of your letter. 

Referring to the question in the penultimate paragraph of your 
letter, the statute requires that optional payments for longevity 
credits covering past service shall be made by the “officer” and pro- 
vides that installment payments may be made “during the continu- 
ance of their service.” Also, the election to include or exclude mili- 
tary service for which a pension would be payable is limited to a 
Foreign Service officer. When a provision of the Foreign Service 
Retirement Act is intended to apply to a retired officer, the statute 
uses the term “retired officer” or “annuitant.” See section 26 (e) and 
(i), as amended by the act of April 24, 1939, 53 Stat. 585, 586. You 
are advised, therefore, that retired Foreign Service officers or annui- 
tants are not entitled to increase their annuity by purchasing addi- 
tional longevity credits under the terms of section 26 (0) of the 
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Foreign Service Retirement Act, as amended by the act of August 5, 
1939. See decision of September 9, 1939, B-5660, 19 Comp. Gen. 340, 
wherein the same conclusion was reached upon a similar matter aris- 
ing under the Civil Service Retirement Act. 


(B-6042) 


SUBSISTENCE—PER DIEMS—TEMPORARY DUTY AT LOCATION OF 
EMPLOYEE’S HOME 





Payment of per diem in lieu of subsistence to an employee in an authorized 
travel status and otherwise entitled thereto under the Subsistence Expense 
Act of 1926, as amended, and the Standardized Travel Regulations issued 
thereunder is not precluded solely because the employee is assigned to tem- 
porary duty at a place which happens to be his home, and where the regula- 
tions of the department involved merely provide that an employee traveling 
from his headquarters to a nearby city where he maintains his home may 
be reimbursed the cost of meals necessarily taken apart from his family 
and do not relate to or prohibit the payment of per diem while the employee 
was at his home, such payment is authorized. 4 Comp. Gen. 251, distin- 
guished. 


Comptroller General Brown to Capt. R. Whitaker, United States Army, October 
2, 1939: 


By second indorsement dated September 13, 1939, from the Office, 
Chief of Engineers, there was forwarded here for consideration your 


letier of August 25, 1939, Ref. AV 40/16 AFW, as follows: 


1. Under the provisions of par. 804.1 (n) O. & R. there is attached approved 
travel voucher in the amount of $13.50 in favor of Wesley A. Kimble for per 
diem claimed during the period July 11 to July 15, 1929, for a decision as to the 
legal authority for paying the account. 

2 Competent travel orders dated July 10, 1939, directed this employee to 
proceed from Chicago, Illinois, to Michigan City, Indiana, a distance of approxi- 
mately 54 miles, on temporary duty connected with river and harbor work, and 
upon completion thereof return to his station at Chicago, Illinois. Subject to 
the provisions of Standardized Government Travel Regulations, an allowance of 
$3.00 per diem is authorized for travel and temporary duty of less than thirty 
days’ duration at one station, or for the first thirty days of longer periods of 
temporary duty at one station, except when period is 18 hours or less when 
$2.40 per diem is authorized. For periods of temporary duty after the first thirty 
days at one station, an allowance of $2.40 is authorized. 

3. Subsequent to the date of travel orders, it was learned by the approving 
authority that Mr. Kimble maintains his residence at Michigan City, Indiana, 
and commutes to and from his permanent station at Chicago, Illinois. 

4. It is not believed that the provisions of par. 622, O. & R., and the decision 
referred to, apply in this case as the employee was traveling under orders which 
authorized a per diem allowance in accordance with par. 44, Standard Govern- 
ment Travel Regulations, and does not cover actual expenses. 

5. I am the disbursing officer and the above voucher has been presented to me 
for payment. 


Paragraph 622 (a), Orders and Regulations, Corps of Engineers, 
United States Army, cited in your letter, provides as follows: 


Under no circumstances will subsistence expenses or per diem in lieu thereof 
be allowed an employee at his official station (Standardized Travel Regulations, 
par. 46). However, an employee who travels under competent orders from his 
official headquarters to a neezrby city where he maintains his home is entitled 
to reimbursement of the cost of meals necessarily taken apart from his family 
while on official duty at the latter place. (4 Comp. Gen. 251.) 
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The second sentence of the above-quoted regulation—the only part 
for consideration here—as well as the decision of this office therein 
cited, refers to cases in which subsistence expenses were authorized 
upon an actual expense basis and has no application to the instant 
case wherein there was authorized a per diem in lieu of subsistence. 
The Subsistence Expense Act of 1926, as amended, and the Standard- 
ized Travel Regulations issued thereunder, authorize payment of a 
per diem in lieu of subsistence to an employee traveling on official 
business away from his designated place of duty or official head- 
quarters, which in this case is Chicago. There is no provision of the 
law or the Standardized Government Travel Regulations precluding 
payment of a per diem in lieu of subsistence to an employee in an 
authorized travel status simply because he is assigned at a place which 
happens to be his home. 

In decision of August 19, 1926, 6 Comp. Gen. 130, 133, it was stated 
as follows: 

* * * yvidence of actual expenditures is not a condition precedent to the 
payment of per diem in lieu of subsistence to an employee shown to be in a 
bona fide travel status. Accordingly, where not prohibited by regulation of the 
particular department, an employee with headquarters properly designated else- 
where, temporarily engaged in the performance of official duties at or near his 


home, is entitled to per diem allowance in a proper case while so engaged. 21 
Comp. Dec. 785; 25 id. 240; 1 Comp. Gen. 120. 


See, also, decision of November 2, 1925, 5 Comp. Gen. 313, wherein it 
was held (quoting from the syllabus) : 


The payment of per diem in lieu of subsistence to an employee of the Govern- 
ment is not dependent upon the necessity of incurring expenses if the employee 
is in a bona fide travel status, and the fact that he may be taking his meals 
with his family while in such status does not preclude the payment of per diem. 


In view of the foregoing, and it appearing that the departmental 
regulations do not prohibit the payment of per diem in lieu of sub- 
sistence in cases such as here involved, you are authorized to pay the 
voucher, which is returned herewith, 


(B-6076) 


CLASSIFICATION—AVERAGE SALARY PROVISION—APPROPRIATION 
UNIT DETERMINATION—JUSTICE DEPARTMENT 


As the act of June 29, 1989, 53 Stat. 896, provides separate appropriation items 
for each of the 10 offices or divisions of the Department of Justice listed 
therein and administered as separate units, each of them now may be con 
sidered as a separate “bureau, office, or other appropriation unit,” for the 
purpose of applying the provisions of the act that the “average of the 
salaries * * * of persons under any grade in any bureau, office, or 
other appropriation unit shall not at any time exceed the average of the 
compensation rates specified for the grade by” the Classification Act of 1928, 
but any adjustment on that basis does not require any increase or decrease 
in existing salary rates of the employees involved. 
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Comptroller General Brown to the Attorney General, October 3, 1939: 
I have your letter of September 12, 1939, as follows: 


Reference is made to the so-called average provision as contained in the Annual 
Appropriation Act for the Departments of State and Justice for the fiscal year 
1940 and prior years, which reads in part as follows: 

“Provided, That in expending appropriations or portions of appropriations, con- 
tained in this act, for the payment of personal services in the District of Columbia 
in accordance with the Classification Act of 1923, as amended, * * * the 
average of the salaries of the total number of persons under any grade in any 
bureau, office, or other appropriation unit shall not at any time exceed the average 
of the compensation rates specified for the grade by such Act, as amended.” 

In a decision of former Comptroller General McCarl to the Attorney General 
dated April 14, 1925 (4 Comp. Gen. 851) this Department was advised that: 

“All appropriation items under the Department of Justice in the act of Feb- 
ruary 27, 1925, for the fiscal year 1926, providing for personal services in the 
District of Columbia constitute one ‘bureau, office, or other appropriation unit’ 
within the meaning of the average provision, except ‘Conduct of customs cases’ 
which is excluded from classification, and ‘Inspection of prisons and prisoners’ 
which may be considered as a separate and distinct unit.” 

Under date of June 7, 1930 (A-32,100), former Comptroller General McCarl 
modified his ruling of April 14, 1925, to the extent that the Bureau of Investiga- 
tion, the Bureau of Prisons, and the Bureau of Prohibition were required to be 
considered as separate “average” units and that all other offices of the Depart- 
ment be grouped as one unit for the purpose of complying with the so-called 
average provision. In the decision of June 7, 1930, supra, it was stated that the 
ruling of April 14, 1925, was based upon the assumption that there were no 
bureau organizations in the Department of Justice, as the term is ordinarily 
understood. At the present time, there are several bureaus or divisions in the 
Department of Justice, for each of which a separate appropriation is now 
provided by law. These are as follows: 

Bureau, Division, or Office: Appropriation 
Office of the Attorney General_ eer: Office of the Attorney General, 
1500115. 
Office of the Solicitor General. Salaries, Office of the Solicitor General, De- 
partment of Justice, 1500116. 
Office of the Assistant Solici- Salaries, Office of the Assistant Solicitor 
tor General. General, Department of Justice, 1500117. 
Office of the Assistant to the Salaries, Office of the Assistant to the At- 
Attorney General. torney General, 1500118. 
Administrative Division Salaries, Administrative Division, Depart- 
ment of Justice, 1500119. 
Tax Division ‘ Salaries, Tax Division, Department of Jus- 
tice, 1500120. 
Criminal Division Salaries, Criminal Division, Department of 
Justice, 1500121. 
Claims Division Salaries, Claims Division, Department of 
Justice, 1500122. 
Office of the Pardon Attorney. Salaries, Office of the Pardon Attorney, De- 
artment of Justice, 1500124. 
Antitrust Division Salaries, Antitrust Division, Department of 
Justice, 1500125. 
Enforcement of Antitrust and Kindred Laws, 
1500304. 
Federal Bureau of Investiga- Salaries and Expenses, Federal Bureau of 
tion. Investigation, 1500200. 
Bond and Spirits Division... Salaries and Expenses, Bond and Spirits 
Division, Department of Justice, 1500306. 
Lands Division B Salaries and Expenses, Lands Division, De- 
artment of Justice, 1500307. 
Bureau of War Risk Litiga- Salaries and Expenses, Veterans’ Insurance 
tion. Litigation Division, Department of Jus- 
tice, 1500308. 
Bureau of Prisons Salaries, Bureau of Prisons, 1500401. 
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For the purpose of complying with the two rulings above mentioned, the 
first ten bureaus or divisions listed above were consolidated for “average” 
purposes. The Bureau of Investigation and the Bureau of Prisons have each 
been treated as separate units. The Bond and Spirits Division was formerly a 
part of the Bureau of Prohibition which was transferred to the Department of 
Justice by the act of May 27, 1930. By Executive Order No. 6166 dated June 
10, 1938, the appropriation “Salaries and Expenses, Bureau of Prohibition, 1934” 
was transferred to “Salaries and Expenses, Division of Investigation, 1934.” 
By Executive Order No. 6639, dated March 10, 1934, certain functions of the 
Prohibition Bureau were transferred from the Attorney General to the Com- 
missioner of Internal Revenue, Treasury Department. For the purpose of 
performing the functions remaining in this Department, there was established 
the Alcoholic Beverage Unit, later designated as the “Taxes and Penalties 
Division,” and more recently as the “Bond and Spirits Division” with an appro- 
priation of corresponding title. Effective with the establishment of this office 
as a division, it has since been treated by the Department as a separate “aver- 
age” unit. 

The Bureau of War Risk Litigation was established pursuant to the Execu- 
tive Order No. 6166, dated June 10, 1933. Since its inception, this Bureau has 
been treated as a separate “average” unit. 

Prior to July 1, 1939, the personnel of the Lands Division was paid partly 
from general departmental salary appropriations and partly from various 
P. W. A., W. P. A., and emergency relief funds. Effective July 1, 1939, however, 
this division was appropriated for separately and since that date has been 
considered as a separate “average” unit. 

In 3 Comp. Gen. 1001, involving questions relating to the Classification Act 
and especially to average provisions, it was held that: 

“The fact that the provision has expressly specified ‘any bureau, office, or 
other appropriation unit’ indicates that it is the smallest subdivision of the 
three terms used that is controlling. If the bureau or office is operating under 
one appropriation, the unit is the bureau or office, whereas if the bureau or 
office is operating under two or more appropriations, the unit is the appropria- 
tion. If there be an instance of two or more bureaus or offices operating under 
one appropriation, the unit would be the bureau or office.” 

This decision also states that: 

“It would seem to be evident that the intent of Congress was to prevent the 
general use of funds estimated and appropriated for the lower salaries of a 
class or grade to employ persons in the higher salaries of said class or grade. 
In other words, by enacting the average provision it was sought to prevent 
using the entire amount appropriated for a given class or grade by filling only 
the higher salaried positions therein and leaving the lower salaried positions 
vacant.” 

The Appropriation Act for the Departments of State and Justice for the fiscal 
year 1940, approved June 29, 1939, includes separate appropriation for the first 
ten offices or divisions included in the tabulation herein. Attention is also 
invited to the fact that the General Accounting Office has assigned separate 
appropriation symbol numbers in each case. The question which now presents 
itself is whether such ten offices or divisions should continue to be consolidated 
for “average” purposes or whether they should be considered as ten separate 
“average” units. 

Your decision in this matter will be appreciated. 


The act of June 29, 1939, 58 Stat. 885, provides, at pages 896, 897, 
under Title II “Department of Justice” and subheading “Office of 
The Attorney General,” as follows: 


For personal services in the District of Columbia as follows: 

For the Office of the Attorney General, $60,000. 

For the Office of the Solicitor General, $60,000. 

For the Office of the Assistant Solicitor General, $47,300. 

For the Office of Assistant to the Attorney General, $80,000. 

For the Administrative Division, $660,000. 

For the Tax Division, $567,500. 

For the Criminal Division, $210,000, of which sum not to exceed $50,000 may 
be available for the investigation and prosecution of alleged violations of civil 
liberties, 
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For the Claims Division, $314,220. 

For the Office of Pardon Attorney, $25,500. 

For the Anti-Trust Division, $9,000. 

Total, personal services, Office of the Attorney General, $2,033,520. 


As the act now provides separate appropriation items for each 
of the 10 offices or divisions listed therein, corresponding to the first 
10 offices or divisions listed in your letter, which it is understood 
are administered as separate units, it is proper for the purpose of 
the “average” compensation provision of the statute, to consider 
each of them as a separate “bureau, office, or other appropriation 
unit,” instead of regarding all of them as one appropriation unit. 
See 4 Comp. Gen. 842; id. 678; id. 741. Any adjustment upon that 
basis, however, is not to be regarded as requiring any increase or 
decrease in existing salary rates of the employees involved. 


(B-6069) 


RECLAMATION WORK CONSULTANTS—INTERPRETATION OF STATU- 
TORY AUTHORITY FOR EMPLOYMENT—INADVERTENT OMISSIONS, 
ETC. 





Since the act of February 28, 1929, 45 Stat. 1406, providing for the employing 
“on important reclamation work five consulting engineers, geologists, and 
economists,” clearly relates to reclamation work in general and does not 
indicate that each dam, etc., is to be considered separately in applying the 
employment limitation, there is no authority to vary the legislative intent, 
as so expressed, by any considerations found outside the statute even 
though deficiencies in language are supposed to exist by reason of clerical 
error or inadvertence, but as the statute expressly enumerates engineers, 
xeologists, and economists preceded by the word “five,” it reasonably may 
be concluded that five of each of the three classes, or a total of 15, may be 
employed at any one time. 


Comptroller General Brown to the Secretary of the Interior, October 4, 1939: 
I have your letter of September 15, 1939, as follows: 


The Bureau of Reclamation, Department of the Interior has need to employ 
the services of consulting engineers, geologists, and economists, in connection 
with its work of locating, constructing, operating, and maintaining such recla- 
mation projects as have been authorized by the Congress. Consultants are 
employed pursuant to the authority of the act of February 28, 1929 (45 Stat. 
1406), which reads as follows: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Secretary of the Interior 
is authorized, in his judgment and discretion, to employ for consultation pur- 
poses on important reclamation work five consulting engineers, geologists, and 
economists, at rates of compensation to be fixed by him, but not to exceed $50 
per day for any engineer, geologist, or economist so employed: Provided, That 
the total compensation paid to any engineer, geologist, or economist during 
any fiscal year shall not exceed $5,000: Provided further, That notwithstanding 
the provisions of any other Act, retired officers of the Army or Navy may 
be employed by the Secretary of the Interior as consulting engineers in accord- 
ance with the provisions of this Act. 

“Seo. 2. The joint resolution approved June 28, 1926, authorizing the Sec- 
retary of the Interior to employ engineers for consultation in connection with 
the construction of dams for irrigation purposes is hereby repealed. 

“Approved, February 28, 1929.” 
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Within the past year occasion has arisen for the first time to consider the 
total number of consultants that can be employed under the authority of the 
act above quoted. The number of consultants that may be employed pur- 
suant to the act is not certain; particularly in view of its legislative history. 
Section 1 might be construed, with some plausibility, either (1) to authorize 
the employment of five engineers, five geologists, and five economists, for con- 
sultation on all important reclamation work or projects, or (2) to authorize 
the employment of five engineers, five geologists, and five economists, for con- 
sultation on each important reclamation work or project. The uncertainty 
is not clearly resolved by reference to the legislative history. 

The Joint Resolution of June 28, 1926 (44 Stat. 776), predecessor of the act 
of February 28, 1929, and which was repealed by section 2 thereof, provided : 

“Resolved by the Senate and House of Representatives of the United Statcs of 
America in Congress assembled, That the Secretary of the Interior is authorized, 
in his judgment and discretion, to employ for consultation on the plans and 
specifications for any dam proposed to be constructed by the Department of 
the Interior, the services of not more than three experienced engineers, deter- 
mined by him to have the necessary qualifications, without regard to civil- 
service requirements, and at rates of compensation to be fixed by him for each, 
respectively, but not to exceed $50 per day and necessary traveling expenses, 
including a per diem of not to exceed $6 in lieu of subsistence for each engineer 
respectively, not exceeding in the aggregate more than $3,500 for any engineer 
so employed for the time employed and actually engaged upon such work: 
Provided, That retired officers of the Army may be employed by the Secretary of 
the Interior as consulting engineers in accordance with the provisions of this 
Act. 

“Approved, June 28, 1926,” 

Under the authority of this resolution three engineers could be employed for 
consultation on the plans and specifications for any dam proposed to be con- 
structed by the Department. 

An examination of the legislative history of the present act clearly shows an 
intention to enlarge the number, compensation, and type of experts for con- 
sultation purposes. The act originated as bill S. 4528, introduced in the Senate 
by Senator Phipps, on May 21, 1928, first session of the 70th Congress (see Cong. 
Rec. Vol. 69, p. 9321). A copy of the bill is attached for your convenience. It 
is to be noted that the language of the bill authorizes the employment “for con- 
sultation purposes on important reclamation work not to exceed three consult- 
ing engineers, geologists, and economists, on any one project * * *.” The 
Senate passed the bill without amendment on May 26, 1928 (Cong. Rec. Vol. 69, 
p. 10102). On January 16, 1929, Mr. Smith of the House Committee on Irriga- 
tion and Reclamation reported the bill to the House with committee amend- 
ments recommending that the number of engineers, geologists, and economists 
be enlarged by changing the number “three” to “five” and by changing the total 
annual compensation for each from “$3,500” to “$5,000” (see Cong. Rec. Vol. 70, 
p. 1946). The bill as amended by the committee authorized the employment 
“for consultation purposes on important reclamation work not to exceed five 
engineers, economists, and geologists, on any one project * * *.” On Feb- 
ruary 25, in order to remove all limitation upon the Government’s requirement 
for consultants, Mr. Cramton proposed on the floor of the House an amendment 
to the committee amendment whereby the words “not to exceed three” and “on 
any one project” would have been stricken. Mr. Cramton’s proposal would have 
authorized without restriction as to number the employment “for consultation 
purposes on important reclamation work consulting engineers, geologists, and 
economists * * *” (see Cong. Rec. Vol. 70, p. 4266, 7, 8). This amendment 
to the committee amendment was rejected, the committee amendments were 
adopted, and the bill with the committee amendments was passed by the 
House. As passed by the House, it authorized the employment “for consulta- 
tion purposes on important reclamation work not to exceed five engineers, geolo- 
gists, and economists, on any one project * * *.” 

By reason of clerical error or inadvertance the bill as returned to the Senate 
for concurrence embodied not only the House committee amendments, but also 
a part of Mr. Cramton’s rejected amendment, namely a deletion of the words 
“not to exceed” and “on any one project” (see Cong. Rec, Vol. 70, p. 4404). 
Without any discussion or further consideration of the bill, the Senate con- 
curred in the amended bill as returned to the Senate, resulting in the act of 
February 28, 1929, which as a matter of fact, in its enrolled form, was not 
passed by the House. 
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It is the view of this Department that construction number 2, supra, clearly 
accords with the legislative intent. However, by reason of the clerical error 
responsible for deletion of the words “on any one project,” some uncertainty 
exists as to the propriety of this construction. 

For the purpose of clarifying the matter before employing additional con- 
sultants in connection with the enlarged number of authorized projects for 
important reclamation work, your opinion is requested on the matter of how 
many consultants may be employed under the authority of the act of February 
28, 1929. 

The enlarged construction program of the Bureau of Reclamation has recently 
reached a point where the employment of additional consultants is urgently 
needed. I will appreciate, therefore, receiving your early reply. 

It is a cardinal rule of statutory construction that the meaning and 
intention of the legislative body are to be sought for; that such 
meaning and intention are to be sought first of all in the statute 
itself—in the words which the legislative body has chosen to express 
its purpose; and that if the words of the statute convey a definite, 
clear, and sensible meaning, that must be accepted as the meaning 
of the statute, and it is not permissible to vary it or depart from it 
by reason of any considerations found outside the statute or based 
on mere conjecture. Black on Interpretation of Laws. In the lead- 
ing case of Marshall Field & Company v. John M, Clark, Collector 
of the Port of Chicago, 143 U. S. 649, 36 L. Ed. 294, it was held, 
quoting the syllabus: 

The signing by the Speaker of the House of Representatives and by the 
President of the Senate, in open session, of an enrolled bill, is an official at- 
testation by the two Houses of such bill as one that has passed Congress; and 
when the bill thus attested receives the approval of the President, and is 
deposited in the Department of State according to law, its authentication as a 
bill that has passed Congress is complete and unimpeachable. 

It is not competent to show from the journals of either House of Congress, 
that an act so authenticated, approved, and deposited, did not pass in the 


precise form in which it was signed by the presiding officers of the two Houses 
and approved by the President. 


The employment for consultation purposes authorized by the 1929 
statute is expressly directed or confined to “important reclamation 
work.” There can be no question but that the words, “important 
reclamation work,” relate to the work of the Reclamation Service in 
general and not with reference to any one project. If there be any 
doubt as to the construction such doubt is immediately dispelled 
when reference is made to Report No. 2143, House of Representa- 
tives, Seventieth Congress, second session, relative to S. 4528, which 
became the act of February 28, 1929, quoted in your letter, particu- 
larly that part of the report which quotes the letter dated May 12, 
1928, from the then Secretary of the Interior to the chairman, Com- 
mittee on Irrigation and Reclamation, as follows: 

Transmitted herewith is draft of proposed bill the enactment of which is 
highly important in connection with the operations of the Bureau of Reclama- 


tion and other bureans of this department. The bill authorizes the employment 
of consulting engineers, geologists, aud economists at rates of compensation to 
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be fixed by the Secretary of the Interior not exceeding $50 per diem. Under 
the present law there is no authority for employing such exports at a daily 
rate in excess of $20.8314, which is insufficient to secure the services of experts 
properly qualified for the work required. 

The joint resolution of June 28, 1926 (44 Stat. 776), authorizes the employ- 
ment of consulting engineers at not to exceed $50 per diem, but such services 
must be limited to consulting work in connection with proposed dams. No 
engineers may be employed for consultation purposes in connection with dams 
already constructed at rates necessary to secure engineers of the desired quali- 
fications and experience. There are other limitations in the resolution of June 
28, 1926, which make it difficult to employ the necessary experts. This jvint 
resolution was designed to authorize the employment of consulting engineers to 
examine plans and specifications for the proposed San Carlos Dam, Ariz. This 
resolution is inadequate because limited to consultation in connection with pro- 
posed dams. This was forcibly emphasized recently when the Department of 
the Interior desired to secure the services of qualified engineers to examine the 
various constructed dams of the Bureau of Reclamation and the Bureau of 
Indian Affairs because of the failure of the San Francisquito Dam in Cali- 
fornia. Jt is also important to employ geologists to make examinations of sites 
for reservoirs and dams. The services of economists are necessary in determin- 
ing the feasibility of proposed projects and in making @ study of economic 
conditions with a view to devising plans for rehabilitating and making suc- 
cessful constructed projects. [Italics supplied.] 


The above-quoted letter discloses an obvious intention that the 
additional consultants provided for by the act were needed in con- 
nection with reclamation work in general; that is, needed in connec- 
tion with constructed dams, ete., as well as those to be constructed, 
and not in connection with any particular dam or project. 

In view of the authorities above cited, this office has no authority 
to supply supposed deficiencies in language of the cited act so as to 
have the act authorize the employment of 5 engineers, 5 geologists, 
and 5 economists for consultation on any one project. 16 Comp. 
Gen. 870. Also, compare 16 id. 512. The statute provides for em- 
ployment of consultants “on important reclamation work” to the 
extent of not to exceed “five engineers, geologists, and economists.” 
The words “important reclamation work” is used in a collective sense 
and refers to all of the important reclamation work under the De- 
partment of the Interior. There is nothing in the statute to indicate 
that each dam or other important reclamation work is to be consid- 
ered separately in applying the limitation on the employment of con- 
sultants fixed in the statute. As the statute expressly enumerates 
engineers, geologists, and economists, preceded by the word “five,” 
it is reasonable to conclude that 5 of each of the 3 classes of con- 
sultants, or a total of 15, may be employed at any one time; and I 
am constrained to hold that such limitation applies to all important 
reclamation work of the department as a whole and is not restricted 
to each or any one project. In other words, not more than a total 
of 5 engineers, 5 geologists, and 5 economists (15 in all) may be 
employed under the act at any one time. 
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‘ 


(B-6226) 
SIGNATURES—LEAD PENCIL—GOVERNMENT BIDS AND CONTRACTS 


While the use of lead pencil in signing Government contracts is not prohibited 
by law, such use should be discouraged, and there is no objection to the 
inclusion in invitations for bids of a directory—rather than mandatory— 
provision that signatures be in ink or indelible pencil, but an otherwise 
acceptable low bid may not be rejected because signed with a lead pencil. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, October 
5, 1939: 


‘There has been received your letter of September 25, 1939, as 
follows: 


The Veterans’ Administration has received a communication from the General 
Accounting Office, dated July 18, 1939, over the signature of Mr. Carnegie York, 
of the Contract Examining Section, reading as follows: 

“Reference is made to contract numbered VA30r-1853, dated March 21, 1939, 
with Armour and Company, Milwaukee, Wisconsin, covering the purchase of 
cheese for the facility at Wood, Wisconsin. 

“It is noted that the contract has been signed in lead pencil by the contractor. 

“It has been held by this office that there is a very practical objection to lead- 
pencil signing of official documents in that in the handling thereof the signature 
and data may become so indistinct as to be illegible, and that lead-pencil signa- 
tures should not be accepted except in those rare cases where it is impossible to 
secure the required signatures by pen and ink. In this connection, see A-62421, 
dated September 20, 1935, and A—80426, dated September 17, 1936.” 

The response of the Veterans’ Administration, dated August 2, 1939, to the 
above communication explained the procedure being followed with respect to 
bids signed in pencil. Standard Form No. 22, “Standard Government Insiruc- 
tions to Bidders,” approved by the President under date of November 19, 1926, 
is silent with respect to the manner in which bids shall be signed. 

If lead-pencil signatures are objectionable it is the opinion of the Veterans’ 
Administration that bid invitations should have incorporated therein an instruc- 
tion that signatures must be in ink or indelible pencil, thus putting all bidders 
definitely on notice as to the kind of signature required. If you concur in this 
opinion such an instruction will be included in bid invitations, but it is 
requested that you advise what disposition should be made of bids bearing lead- 
pencil signature, although otherwise acceptable. 


While the use of a pencil in signing Government contracts is not 
prohibited by law, for reasons which are apparent such use should 
be discouraged. There would appear to be no objection to the proce- 
dure suggested in the concluding paragraph of your letter, supra, 
except that the requirement of signatures in ink or indelible pencil 
should be directory rather than mandatory. An otherwise accept- 
able low bid may not be rejected because signed with a lead pencil. 


(B-5848) 


MILEAGE—ARMY OFFICER—LAST DUTY STATION TO HOME— 
RETIREMENT WHILE ON LEAVE OF ABSENCE AT HOME 


Where an Army officer, while under change-of-station orders, proceeded to his 
home on leave of absence and while there received orders rendering the 
change-of-station orders ineffective by placing him on the retired list upon 
his own application but directing him to proceed to his home, he is not 
entitled to mileage for the travel from his old station to’ his home, the 
travel home while on leave not being travel on public business and no right 
to any mileage having accrued under the change-of-station order which 
never became effective. 
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Assistant Comptroller General Elliott to Capt. L. E. Gruber, United States 
Army, October 6, 1939: 

By first indorsement of August 26, 1939, the Chief of Finance 
forwarded to this office your letter of August 11, 1939, requesting 
decision whether payment is authorized on a voucher therewith trans- 
mitted in favor of Maj. Floyd M. Hyndman, United States Army, 
Retired, covering mileage from Shreveport, La., to Cromanton, Fla., 
for travel performed November 21 to November 22, 1938. 

By paragraph 5 of Special Orders No. 255, dated War Department, 
Washington, October 31, 1938, Major Hyndman was relieved from 
assignment and duty at Shreveport high schools and assigned to the 
First Cavalry Division, Fort Clark, Tex., with direction to proceed 
to that station and report to the commanding general for assignment 
to duty with the Cavalry, the travel directed being certified as neces- 
sary in the military service. By paragraph 1 of Special Orders No. 
192, dated Headquarters, Fort Clark, Tex., November 16, 1938, and 
pursuant to authority of Headquarters, Eighth Corps Area, Major 
Hyndman was granted leave of absence for a period of 2 months 
and 15 days with direction that upon expiration of the leave he was 
to comply with paragraph 5 of Special Orders No. 255, War Depart- 
ment, October 31, 1938. This leave of absence was extended for a 
period of 12 days by paragraph 1 of Special Orders No. 5, dated 
Headquarters, Fort Clark, Tex., January 9, 1939. The same exten- 
sion of the leave of absence was also granted by paragraph 1 of Spe- 
cial Orders No. 29, dated War Department, Washington, February 
4, 1939. Paragraph 6 of the last-cited order provided that upon his 
own application Major Hyndman would be retired from active service 
to take effect February 28, 1939, under the provisions of section 5 of 
the act of Congress of July 31, 1935, 49 Stat. 507, after 25 years’ 
service, with directions that “at the proper time he will proceed to 
his home. The travel directed is necessary in the military service.” 
Paragraph 3 of a letter addressed to Major Hyndman by The Adju- 
tant General February 4, 1939, subject “Retirement” attached to the 
papers and certified by Major Hyndman as a true copy is as follows: 

The records of this office show that you departed on 2 months and 15 days 
leave November 21, 1938, and that you still have a leave credit of 12 days. 
This leave is being granted you to expire February 17, 1939. You will be 
earried on “detached service at Cromanton, Florida, awaiting orders” from 


February 17th until February 28, 1939, the date your retirement becomes 
effective. 


It appears the officer was relieved from duty at Shreveport on 
November 21, 1938, and proceeded to his home on leave of absence 
and while there received orders placing him on the retired list but 
carrying a direction to proceed to his home. The order assigning 
him to the Cavalry at Fort Clark never became effective, the officer 
having applied for retirement and having been retired under the 

246222™—40-—29 
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provisions of the cited act of 1935. The case seems to be identical 
with the case of Elmore, 2 Comp. Gen, 625, and 61 Ct. Cls. 173. 
The officer being at his home when the order for retirement became 
effective no travel was required and none was performed. The 
travel on leave while under assignment to the Cavalry at Fort Clark 
was not travel in connection with that assignment and that order 
never having become effective, there is no right to mileage under that 
order. The travel of the officer to his home while on leave of absence, 
as stated by the Court of Claims in the Z/more case was not travel 
on public business. The fact that, as in the case of Hlmore, had 
the officer not proceeded to his home on leave of absence before 
retirement, mileage would have been payable does not alter the 
situation; no travel was required upon his retirement, none was 
performed and no mileage is payable. 
The voucher will be retained in this office. 


(B-6225) 


COMPENSATION—SUSPENSION FROM DUTY PENDING CITIZENSHIP 
DETERMINATION—EFFECT OF RESTORATION TO DUTY ON SUS- 
PENSION PERIOD 


Where an employee was suspended from duty pending establishment of his 
citizenship status—without which status he could not have been employed 
and paid from the appropriation otherwise available for his salary in 
view of a specific statutory prohibition—he may not be paid salary for 
the period of the suspension, except for such part thereof as may equal the 
accrued annual leave to his credit on date of suspension, notwithstanding 
he has been restored to duty and that a court decision rendered, in another 
case, during the period of suspension removes the doubt as to his American 
citizenship. 


Comptroller General Brown to the Secretary of Labor, October 6, 1939: 
I have your letter of September 27, 1939, as follows: 


Your decision is respectfully requested as to whether Harry R. Smith, an 
immigrant inspector, may be paid compensation for the period July 12, 1938, 
to September 22, 1939, during which period he was suspended from duty 
pending establishment of citizenship status. 

At the time Mr. Smith was ordered suspended he was regarded as an alien 
and pay was withheld, pursuant to section 8 of the act approved April 27, 1938. 

“No part of any appropriation contained in this act or authorized hereby 
to be expended shall be used to pay the compensation of any officer or employee 
of the Government of the United States, or of any agency, the majority of the 
stock of which is owned by the Government of the United States, whose post 
of duty is in continental United States unless such officer or employee is a 
citizen of the United States or a person in the service of the United States on 
the date of the approval of this act who, being eligible for citizenship, has filed 
a declaration of intention to become a citizen or who owes allegiance to the 
United States.” 

The facts concerning Mr. Smith’s citizenship status are fully set forth in 
Departmental letter addressed to your office under date of July 22, 1938 
(55600/5). Upon reference to the said letter, it will be noted that Mr. Smith 
was considered an alien, in view of the opinion of the Attorney General in the 
Tobiassen case, 36 Ops. Atty. Gen. 535. However, the Supreme Court of the 
United States on May 29, 1989, handed down an opinion in the case of Perkins, 
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et al. vy. Elg, from which it appears that Smith never lost his American citizen- 
ship. Accordingly, he was ordered restored to duty on September 22, 1939. 

Although Mr. Smith performed no service for the Government during the 
period he was suspended, he was not suspended for disciplinary purposes or 
because of any fault on his part. Mr. Smith’s compensation is fixed at the 
rate of $2,700 per annum, in accordance with the so-called Immigrant Inspector 
Pay Bill (act of May 29, 1928, 45 Stat. 954). The amount involved, if payment 
may be made for the period stated, is $3,232.50, of which amount $2,617.50 would 
be payable from the appropriation “Salaries, Field Service, Immigration and 
Naturalization Service, 1939,” and $615.00 from the appropriation “Salaries, Field 
Service, Immigration and Naturalization Service, 1940.” 


The question whether an employee may be paid compensation for 
a period during which he, for any reason, was suspended from duty 
by the head of a department having the power of appointment and 
removal, has, upon numerous occasions, received the consideration of 
the accounting officers of the Government. Aside from any consid- 
eration of accrued leave, the question has consistently been answered 
in the negative. 

In a decision of January 11, 1930, 9 Comp. Gen. 284, it was held as 
follows (quoting from the syllabus) : 


An employee who was suspended from duty pending the outcome of an 
investigation by the United States attorney, whose suspension was approved 
by the head of the department with the understanding that he should be 
entitled to his regular compensation in the event he was proven not guilty of 
the charges preferred against him, and who was found not guilty and restored 
to a duty status, may nevertheless not be paid for the period of suspension 
during which he rendered no service. 


In decision of April 14, 1925, 4 Comp. Gen. 849, it was stated at 
page 851: 


It has been held by the Comptroller of the Treasury, and by this office, that 
where the head of an executive department as an incident to the power of 
appointment and removal suspends an employee from duty pending the investi- 
gation of charges of official misconduct the pay of the employee for the period 
of suspension is forfeited; and that no order can operate retroactively to 
restore pay for any period of suspension. 21 Comp. Dec. 478; 20 id. 505; 11 id. 
661. A suspended officer or employee is in a nonpay status for the period of 
suspension whether the order of suspension specifically states that it shall be 
without pay, or is merely silent upon the question. 11 Comp. Dec. 661. See 
also 25 Comp. Dec. 996. 


The decision of February 15, 1927, 6 Comp. Gen. 584, held as 
follows at page 536: 


The right of the employee to pay depends on his being in a duty status, 

that is, in actual performance of service or on authorized leave of absence with 
pay. He is in a nonpay status for the period of suspension where the order 
of suspension specifically states that it shall be without pay or is merely silent 
upon the question. 11 Comp. Dec. 661; 25 id. 996; 4 Comp. Gen. 
The actual suspension or relief from ‘duty in this case was by the Director 
of the Veterans’ Bureau. 1 Comp. Gen. 42 and cases therein cited. The fact 
that the charges were disproved and the employee restored to duty does not 
authorize payment of salary during the period of suspension lawfully made. 
20 Comp. Dec. 505; 21 id. 478. 


While, in the present case, no charges were preferred against the 
employee, nevertheless it was administratively determined that Mr. 
Smith was required to be suspended from duty pending establishment 
of a citizenship status without which status he could not have been 





426 DECISIONS OF THE COMPTROLLER GENERAL 


employed and paid from the appropriation available for the salary 
of immigrant inspectors. The rule stated in the quoted decisions is 
equally applicable in this case. 

In decision of August 30, 1937, 17 Comp. Gen. 199, it was stated 
as follows at page 201: 


The statutory right to annual leave of absence with pay may not be denied 
because an employee has been suspended without pay, where it is admin- 
istratively determined that the suspension was unjustified and the employee 
has to his credit accrued annual leave equal to or in excess of the period of 
suspension without pay. In such a case leave with pay may be substituted for 
the suspension without pay if the employee remains in the service, or he may 
be paid after separation, for a reason other than that causing the suspension, 
the amount of compensation he would have earned during the period of sus- 
pension. See 16 Comp. Gen. 818. 


Compare O’Neil v. United States, 56 Ct. Cls. 89; also, Wilmeth v. 
United States, 64 Ct. Cls. 368. 

In view of the well-settled precedents, you are advised that Mr. 
Smith may not be paid compensation for the period of suspension 
from duty July 12, 1938, to September 22, 1939, except for such period 
thereof as may equal the accrued annual leave to his credit on 
July 12, 1938. 


(B-4677) 


SUNDAYS AND HOLIDAYS—HOLIDAYS—COMPENSATION—“WHEN 
ACTUALLY EMPLOYED” EMPLOYEES 


Whether a person is a “regular employee of the Federal Government” within 
the meaning of the holiday compensation act of June 29, 1938, 52 Stat. 1246, 
depends upon all the facts with respect to the purpose, nature, tenure, 
and/or duration of his employment. 

The designation “when actually employed” is not the sole determining factor 
as to whether an employee so designated is a “regular employee of the 
Federal Government” within the meaning of the holiday compensation 
act of June 29, 1938, 52 Stat. 1246, but generally one so appointed and 
paid does not have that status because the term is ordinarily descriptive 
of a day-to-day worker who is not required to serve for continuous and 
comparatively indefinite periods, or to be at hand for service if not 
excused in advance. 
diem employees of the Bureau of Reclamation, even though appointed and 
paid “when actually employed,” who are engaged for indefinite periods 
or for periods of not less than six months, not intermittently at their 
own volition, and not including teamsters, vehicle operators, etc., who are 
engaged in connection with hire of their equipment, are “regular employees” 
for holiday compensation purposes of the act of June 29, 1938, 52 Stat. 
1246, and may be paid accordingly if they have been continuously on duty 
during the 30 days next preceding the day in question and if all conditions 
of the statute have been met, and the holidays for which they may be 
paid include Mondays and other days (observed where holidays fall on 
Sundays) specified in Executive Order No. 1076, May 22, 190%. 


Comptroller General Brown to the Secretary of the Interior, October 9, 1939: 
There has been considered your letter of August 23, 1939, as 
follows: 


I have received your letter of July 17 (B-4677), quoting from a copy of 
a letter of June 11 addressed to Senator Patrick McCarran of Nevada by the 
president of the International Association of Machinists, Local 845, Boulder 
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City, Nevada, regarding the question of holiday pay for employees on the 
Boulder Canyon project, and requesting a report as to the status of the em- 
ployees involved and as to the reason for allowing pay for one holiday and 
not the other, if such be the facts. 

The employees in question, as in the case of a large number of other 
employees engaged on construction and maintenance of reclamation projects of 
the Bureau of Reclamation, are unclassified workers (laborers, etc.) and 
classified skilled workers (mechanics, machinists, ete.) The employees in 
question are paid from regular appropriations, while on other projects the 
same class of employees may be paid from regular appropriations, Public 
Works or Emergency Relief appropriation (1985 and 1937) allocations. Un- 
classified workers are employed directly by the Bureau from the local labor 
supply, and skilled workers, in the case where regular appropriations are 
used to pay service earnings, are obtained through civil-service procedure. 

Employments are not made for any definite or fixed period of time, continuity 
of employment depending upon duration of the activity or work to be per- 
formed, suspensions of operations on account of weather conditions or other 
causes, discharge for any reason, or the employee discontinuing work or 
being intermittently employed at his own volition. 

Compensation rates are fixed, as to maximum, by the Secretary of the 
Interior, at varying rates per day, depending on the occupational classification, 
eight hours constituting a day’s work and forty hours a work week. On some 
work, forty-eight hours constitute a work week. Employees are paid the fixed 
rates of compensation for work actually performed. 

The act of June 29, 1938 (Pub. Res. No. 127, 75th Congress), was made the 
subject of a circular letter to the field offices of the Bureau of Reclamation, a 
copy of which was filed in your office. In these instructions a regular employee 
was defined as follows: 

“A regular employee is a person employed for an indefinite period and con- 
tinuing service and not by the day or hour intermittently for jobs of fixed and 
short duration or for a specific piece of work, whether their compensation is 
measured by piece work, hour, or day.” 


The instructions provided further: 


“A regular employee whether paid by the piece, hour, or day, relieved or 
prevented from working solely because of the occurrence of a holiday or any other 
day declared a holiday by Federal Statute or Executive Order, or any day on 
which work is suspended by Executive Order will be paid the same pay for such 
day as for other days on which an ordinary day’s work is performed, provided 
that the day the employee is relieved from work under the joint resolution other- 
wise would have been a work day within the employee’s work week (40-hour or 
48-hour week). If the holiday or the other day the department is closed by 
Executive Order does not fall within the employee’s work week, the employee is 
not entitled to pay for such day. 

“Special attention is invited to the word ‘solely.’ If for any reason an em- 
ployee’s pay status is broken immediately before or after the holiday or other 
day he is relieved from work by Executive Order or the same comes within a 
period that he is in a nonpay status, the employee is not entitled to gratuity pay. 
An employee working five days per week, Monday to Friday, inclusive, and re- 
sumes work on Monday of the following week, will be considered in a continuing 
pay status and will be entitled to gratuity pay for Labor Day, Monday, Sep- 
tember 5, 1938. 

“‘Double pay. As the joint resolution repeals the act of January 6, 1885, 
any employee who is required to work on a holiday or on any other day the 
department is closed by Executive Order is entitled to pay for actual work per- 
formed. Such employee is not entitled to so-called double pay or holiday pay 
plus pay for actual work performed on such days.” 

The instructions were issued after informal conference between a Bureau of 
Reclamation employee and a member of the General Counsel's office. The deci- 
sions of the Comptroller General were carefully studied to determine whether or 
not the application of Public Resolution 127 to the employees of the Bureau of 
Reclamation, as set forth in its instructions to the field offices, was in accord 
therewith. Decision A-97193 (18 Comp. Gen. 186) appeared to confirm the 
Bureau's interpretation of Public Resolution 127. 

However, your Decision B-1415, dated March 6, 1939, states as follows: 

“Per diem employees appointed and paid upon the basis of ‘when actually 
employed’ are employed from day to day rather than on a regular basis and are 
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paid for the days they actually work. The terms of their appointments preclude 
payment of compensation to them for any day on which they do not work, includ- 
ing holidays. Hence they are not to be regarded as ‘regular employees’ of the 
Federal Government whose compensation is fixed at a rate per day * * * 
relieved or prevented from working solely because of the occurrence of a holiday 
within the meaning of the holiday statute of June 29, 1938, 52 Stat. 1246.” 

As the employees in question, as in the case of other similar employees in the 
Bureau of Reclamation, are paid on the basis “when actually employed” and 
employments are indefinite, the duration and continuity of which may vary from 
periods of less than six months to periods extending over several years, the 
Bureau of Reclamation suspended payment of holiday pay for May 30 and July 4. 

In this connection, I wish to state that organized labor at the Boulder Canyon 
project also questioned the Bureau’s action of allowing no holiday pay for 
December 24, 26, 31, and January 2. 

Executive Order No. 8022 provided that “the several Executive Departments 
* * * in the District of Columbia * * * shall be closed all day on Sat- 
urday, December 24, 1938, * * * and all day on December 31, 1938,” but 
merely excused employees in the field service from duty on those days. Holiday 
pay for those days was denied in the case of per diem employees on a 40-hour 
week because Saturday was a nonwork day of the established 40-hour week, 
Monday to Friday, and in the case of employees on a 48-hour week because the 
employees were not relieved or prevented from working by an Executive Order 
which declared those days holidays or closed the field offices of the Executive 
Departments. Holiday pay for July 3 was not paid to any employee not per- 
forming work, because the Executive Order did not declare July 3 a holiday and 
did not close the work. 

Payment of holiday pay for December 26 and January 2 was not made for the 
reason that no executive order was issued subsequent to the enactment of the 
holiday statute of June 29, 1938, which closed the departments and establishments 
of the Government on those days. It would seem, however, that Executive Order 
No. 1076, dated May 22, 1909, is still effective and comes within the purview of the 
said statute. 

If, under your Decision B-1415, supra, the employees in question are not 
“regular employees,” the propriety of the Bureau’s action taken in allowing no 
payment of holiday pay for December 24, 26, 31, January 2, and July 3 would 
seem clear. If, however, said decision has been misconstrued and per diem 
employees of the Bureau are regular employees and entitled to holiday pay, your 
advice is requested as to whether payments of holiday pay should be made 
to per diem employees for those days, when such days fall within the em- 
ployees’ work week. 

I trust that the subject matter of this letter may be given prompt considera- 
tion, so that proper steps may be taken to instruct the field offices of the Bureau 
of Reclamation regarding holiday pay for Labor Day, Monday, September 4. 


The act of June 29, 1938, 52 Stat. 1246, reads in part: 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of 
July, Labor Day, Thanksgiving Day, Christmas Day, or any other day declared 
a holiday by Federal statute or Executive order, or any day on which the 
departments and establishments of the Government are closed by Executive 
order, they shall receive the same pay for such days as for other days on 
which an ordinary day’s work is performed. 


Who may be a regular employee of the Federal Government, with 
compensation fixed as specified in the statute, depends upon all the 
facts with respect to the purpose, nature, tenure, and/or duration of 
his employment. Generally, as stated in the decision from which you 
quote (B-1415, March 6, 1939), one appointed and paid on the basis 
of “when actually employed” does not have that status (regular em- 
ployee of the Federal Government) for the reason such term is 
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ordinarily descriptive of a day-to-day worker who is not required to 
serve for continuous and comparatively indefinite periods, or to be 
at hand for service if not excused in advance. The designation, 
“when actually employed” is not, therefore, the sole determinative 
factor, and there may be cases where it is inaccurately included in, 
or omitted from, a letter of appointment. See, for example, 16 Comp. 
Gen. 442, where a so-called permanent employee was found in fact 
to occupy the status of one “when actually employed.” Conversely, 
see 14 Comp. Gen. 818. 

With respect to the per diem employees of the Bureau of Reclama- 
tion, the facts stated in your letter suggest that either status may 
there exist. At the outset, one who is, quoting from the third para- 
graph of your letter, “intermittently employed at his own volition”— 
if, as inferred, this implies that he may or may not report for work 
as and when he chooses—cannot qualify as a regular employee in 
any sense. Likewise, teamsters and vehicle operators who are en- 
gaged in connection with the hire of their equipment are not such 
employees (see paragraph 9 of Bureau of Reclamation circular letter 
of August 29, 1938, otherwise quoted in your letter). Also, those em- 
ployed for definite periods of Jess than 6 months do not acquire 
such status (18 Comp. Gen. 481). 

On the other hand, your letter indicates that some of these per 
diem employees may have been continuously on the rolls for several 
years. Also, it is evident from the Bureau’s circular letter of August 
19, 1937, that any who have completed 5 years’ continuous service 
are subject to the Retirement Act, which, it is noted, includes only 
“employees whose tenure of employment is not intermittent nor of 
uncertain duration” (5 U. S. C. 693 (d)). Reference is made in 
this connection to section 1 (e), (5), and 19 (f) of the Uniform 
Annual Leave Regulations (E. O. 7845, March 21, 1938), under which 
it appears the employees here in question accumulate annual leave 
when continuously employed for at least one month, and as to which 
it was said in 17 Comp. Gen. 1017, at page 1019: 

* * * the apparent purpose of the definition of indefinite employees was 
primarily to distinguish between employees who are required to be available 
for duty during the period of their indefinite appointments although paid 
“only when actually employed,” and part-time or intermittent employees who 


are not required to be available for duty except during the time they actually 
wor. * ° ° 


See also, 18 Comp. Gen. 400, copy of which was circulated by the 
Bureau under date of December 2, 1938. Furthermore, in 5 Comp. 
Gen. 312, certain per diem employees of the former Reclamation 
Service who were paid only for the days they actually worked were 
found, by reason of their relatively continuous service, to be entitled 
to holiday pay under the statutes then in force, it appearing they 
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were “employed permanently as distinguished from employment 
from day to day or for brief, definite periods” (Cf. 3 Comp. Gen. 
411). 

By analogy, it may be concluded, therefore, that per diem em- 
ployees, even though appointed and paid “when actually employed,” 
who are engaged for indefinite periods or for periods of not less than 
6 months, not intermittently at their own volition, and not including 
“teamsters,” etc., referred to above, or others in such status, may for 
the purpose of the holiday statute be considered “regular employees 
of the Federal Government” and receive their regular pay for stat- 
utory or Executive order holidays, whether working or not, and for 
eny other days on which they are “relieved or prevented from work- 
ing solely because of the occurrence of * * * any day on which 
the departments and establishments of the Government are closed 
by Executive order,” provided such employees have been continu- 
ously on duty during the 30 days next preceding the day in ques- 
tion, and provided all other conditions of the statute have been met. 
See decisions in 18 Comp. Gen. at pages 186, 191, 206, 259, 378, 481, 
575, and 673; and particularly, decision of September 9, 1939, B-5294, 
19 Comp. Gen. 337. To the extent, if any, that the personnel in- 
volved in the decision of March 6, 1939, B-1415, are embraced under 
the category of “regular employees” just described, that decision is 
modified accordingly. The holidays for which such employees may 
be paid include, of course, the Mondays and other days specified 
in the Executive order to which you refer, No. 1076 of May 22, 1909, 
which reads: 
It is hereby ordered that all offices of the Government, arsenals, navy yards 
and stations, and other Government establishments shall, when the first day of 
January, the twenty-second day of February, the thirtieth day of May, the 
fourth day of July and the twenty-fifth day of December, fall on the first day 
of the week, commonly called Sunday, be closed to public business on the 
following Monday and that all employees in the public service, wherever 
employed, who would be excused from work on the above-named days be 
excused on the following Monday when said days fall on the first day of the 
week, commonly called Sunday, excepting that where a State law fixes for a 
holiday another day than the Monday following such legal holiday, the Govern- 
ment offices and other Government establishments situated in such States shall 


close and employees in the public service shall be excused on that day which is 
in conformity to State law. 


See 1 Comp. Gen. 447. 

If, in the application of the above, there are found among the 
employees referred to in your letter any who appear to be entitled 
to wages for any of the days in question, there may be submitted 
here for direct settlement a supplemental pay roll bearing their 
signatures and addresses, with a voucher reference to the rolls upon 
which deduction, if any, was made for those days, accompanied by 
a statement of all relevant data in the matter. 
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(B-6218) 


RETIRED AND RETAINER PAY—LIMITATION WHILE RECEIVING CARE 
IN VETERANS’ ADMINISTRATION FACILITIES 


Retired officers and retired enlisted men of the Navy and transferred members 
of the Fleet Reserve transferred thereto after either 16 or 20 years’ service 
having no dependents are subject to the $15 per month limitation on retired 
or retainer pay when they are receiving hospitalization or domiciliary care 
in Veterans’ Administration facilities in accordance with section 4 of the 
act of July 19, 1939, 53 Stat. 1070. 


Assistant Comptroller General Elliott to the Acting Secretary of the Navy, 
October 9, 1939: 


There was duly received your letter of September 22, 1939, as fol- 
lows: 


Section 4 of the act approved July 19, 1939 (Public, No. 198, 76th Congress), 
provides: 

“In the administration of laws pertaining to veterans, retired officers, and 
enlisted men of the Army, Navy, Marine Corps, and Coast Guard, who served 
honorably during a war period as recognized by the Veterans’ Administration, 
shall be, and are, entitled to hospitalization and domiciliary care in Veterans’ 
Administration facilities on parity with other war veterans and subject to those 
provisions of paragraph VI (A) of Veterans’ Regulations Numbered 6 (c), which 
provide for reduction of monetary benefits to veterans having neither wife, child, 
nor dependent parent while being furnished hospital treatment, institutional or 
domiciliary care.” 

Paragraph VI (A) of Veterans Regulations No. 6 (c) provides: 

“Where any disabled veteran having neither wife, child, nor dependent parent 
is being furnished hospital treatment, institutional or domiciliary care by the 
United States or any political subdivision thereof, the pension, compensation, or 
emergency officers’ retirement pay shall not exceed $15 per month: Provided, 
That the amount payable for such disabled veteran entitled to pension for dis- 
ability the result of injury or disease incurred after active military or naval 
service shall not exceed $6 per month: And provided further, That where any 
disabled veteran who is being furnished hospital treatment, institutional, or 
domiciliary care by the United States or any political subdivision thereof, has 
a wife, child, or dependent parent the pension, compensation, or emergency 
officers’ retirement pay may, in the discretion of the Administrator, be appor- 
tioned on behalf of such wife, child, or dependent parent, in accordance with 
instructions issued by the Administrator.” 

It will be observed that paragraph VI (A) of Veterans’ Regulations No. 6 (c), 
supra, limits to $15 per month the pension, compensation, or emergency officers’ 
retirement pay, in the case of a disabled veteran who is without dependents, when 
such veteran is being furnished hospital treatment, institutional or domiciliary 
care by the United States, or any political subdivision thereof. Likewise, under 
this regulation, in the case of veterans who have dependents, and while they are 
receiving such hospital treatment or care, the pension, compensation, or emer- 
gency officers’ retirement pay may, in the discretion of the Administrator of 
Veterans’ Affairs, be apportioned on behalf of such wife, child, or dependent 
parent, in accordance with instructions issued by the Administrator. 

Section 4 of the act of July 19, 1939, permits hospitalization and domiciliary care 
in Veterans’ Administration facilities to retired officers and enlisted men of the 
Army, Navy, Marine Corps, and Coast Guard, who served honorably during a war 
period, as recognized by the Veterans’ Administration. The hospitalization and 
domiciliary care of those enumerated are authorized on parity with other war 
veterans and subject to those provisions of paragraph VI (A) of Veterans’ Regu- 
lations Numbered 6 (c), which provide for reduction of monetary benefits to 
veterans having neither wife, child, nor dependent parent while being furnished 
hospital treatment, institutional or domiciliary care. 

It appears that the provisions of paragraph VI (A) of Veterans’ Regulations 
Numbered 6 (c), providing for apportionment on behalf of the dependents in the 
discretion of the Administrator of the pension compensation or retired pay, has 
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no application to those persons who are hospitalized in Veterans’ Administration 
facilities pursuant to section 4 of the act of July 19, 1939. 

Your decision is requested on the question whether the retired pay of retired 
officers and retired enlisted men of the Navy and the retainer pay of transferred 
members of the Fleet Reserve, transferred thereto after either sixteen or twenty 
years’ service, having no dependents, is subject to the $15 per month limitation 
when they are receiving hospitalization or domiciliary care in Veterans’ Adminis- 
tration facilities, in accordance with section 4 of the cited act of July 19, 1939. 


Paragraph I of Veterans Regulations No. 6 (a), as amended by 
Veterans Regulations No. 6 (b), was amended by Veterans’ Regula- 
tions No. 6 (c) (Executive Order No. 6775), June 30, 1934, to read in 
part as follows: 


I. The Administrator of Veterans’ Affairs, within the limits of Veterans’ Admin- 
istration facilities, is authorized to furnish domiciliary or hospital care, including 
medical treatment, to the following persons and in the specified order of 
preference : 

{There follow here several classes of veterans or persons who served in the 
military or naval forces. ] 

(f) When in the judgment of the Administrator of Veterans’ Affairs he shall 
determine that it is to the interest of the Government and the veterans and under 
such rules as the Administrator of Veterans’ Affairs may promulgate, hospital 
treatment for diseases or injuries may be furnished to retired officers and en- 
listed men in facilities over which the Veterans’ Administration has direct and 
exclusive jurisdiction or in other Government facilities for which the Administra- 
tor of Veterans’ Affairs may contract. 


Paragraph VI (A) of the same regulation is quoted in your letter. 
The effect of section 4 of the act of July 19, 1939, 53 Stat. 1070, is to 
broaden the right of retired officers and enlisted men of the Army, 
Navy, Marine Corps, and Coast Guard who served honorably during a 
war period to hospital and domiciliary care in Veterans’ Administra- 
tion facilities “on parity with other war veterans” over that provided 
by paragraph I (f) of the regulations, but such additional rights are 
coupled with and conditioned on the extension to them of the limit as 
to the amount of “monetary benefits” that may be paid to them when 
being hospitalized or afforded domiciliary care in Veterans’ Adminis- 
tration facilities if they have neither wife, child, nor dependent parent, 
which is applicable to all other war veterans so circumstanced. While 
the retired pay or retainer pay received by the persons described in 
the last paragraph of your letter technically are not pensions, compen- 
sation or emergency officers’ retired pay, such pay is of a similar nature 
and must be regarded as within the term “monetary benefits” as used in 
section 4 providing for “reduction of monetary benefits.” 

The Supreme Court in Wood vy. United States, 107 U. S. 414, con- 
cluded that “The pay of retired officers is a matter entirely within 
the control of Congress, and so is their rank.” 

Winthrop in his “Military Law and Precedents” (Government 
Printing Office, 1920, reprint) states at page 547— 

* * * As to the consideration [for military service] this—as has been re- 
peatedly done in the case of the pay both of officers and soldiers—may. be 


modified by Congress at discretion; the change affecting soldiers under pending 
enlistments equally with those enlisted subsequently. 
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Accordingly, you are advised that retired and retainer pay being 
monetary benefits for past military service, and notwithstanding the 
continuing obligation to render active military service as provided 
by law, retired officers and retired enlisted men of the Navy and 
transferred members of the Fleet Reserve transferred thereto after 
either 16 or 20 years’ service (6 Comp. Gen. 223) having no depend- 
ents are subject to the $15 per month limitation on retired or re- 
tainer pay when they are receiving hospitalization or domiciliary 
care in Veterans’ Administration facilities in accordance with section 
4 of the act of July 19, 1939. 


(B-6150) 


PAY—ACTIVE DUTY—RETIRED OFFICERS—WHETHER BASED ON PAY 
GRADE OR GRADE AND RANK FOR PRECEDENCE AND TITLE 


Section 17 of the Joint Pay Act of June 10, 1922, 42 Stat. 632, providing that 
retired officers of the Army, Navy, etc., below the grade of brigadier gen- 
eral or commodore, “shall, when on active duty, receive full pay and 
allowances,” contemplates full pay and allowances of the officer’s pay grade 
on the retired list and not necessarily the pay of his grade and rank for 
precedence and title, which, under the applicable statutes, may be different 
than his pay grade. 

A Marine Corps officer advanced from captain to major upon retirement under 
section 12 (k) of the act of June 23, 1938, 52 Stat. 950, is entitled to the 
active-duty pay and allowances of a major of his length of service when he 
is lawfully on active duty, since the said section specifically provides for 
retired pay of the grade to which advanced upon retirement. 

Marine Corps officers advanced to next higher rank for title and precedence 
but having the lower rank for pay purposes upon retirement under section 
12 (1) of the act of June 23, 1938, 52 Stat. 951, are entitled, when on 
active duty, only to active-duty pay of the pay grade on which their retired 
pay is based. 

The retired pay of Marine Corps officers advanced to the next higher grade 
upon retirement pursuant to the provisions of the act of January 16, 1936, 
49 Stat. 1092, being limited by said act to the retired pay of the grade 
from which promoted, the “full pay and allowances” to which they are 
entitled when lawfully on active duty is the pay and allowances of the pay 
grade on which their retired pay is computed, that is, the rank or grade 
prior to the promotion. 


Assistant Comptroller General Elliott to the Acting Secretary of the Navy, 
October 14, 1939: 


I have your request of September 21, 1939, for decision of ques- 
tions presented in letter dated September 19, 1939, from the Pay- 
master, Headquarters United States Marine Corps, as follows: 


1, This office has received copies of orders, as per enclosure [copy of orders 
for assignment to active duty in the case of Major Frank D. Creamer, U. 8. 
Marine Corps, retired, and copy of orders placing this officer on the retired 
list], assigning certain retired officers of the Marine Corps to active duty by 
direction of the Acting Secretary of the Navy and with the consent of the 
officers concerned. 

2. A group of captains of the Marine Corps were retired on June 30, 1939, 
under the provisions of section 12 (k) of the act of June 23, 1938, which 
reads as follows: 

“(k) Officers now in the grades of lieutenant commander and lieutenant, 
and lieutenants (junior grade) now additional numbers on the active list of 





434 DECISIONS OF THE COMPTROLLER GENERAL 


the Navy by reason of the operation of the Act of March 38, 1931 (46 Stat. 
1483), as amended, shall, at their own request, in lieu of the honorable dis- 
charge provided in subsection (c) of this section, be continued on the active 
list of the Navy until the completion of the period of service designated in the 
said Act, as amended, and shall then be retired as provided therein, but when 
they have twice failed of selection as best fitted they shall become ineligible 
for consideration by subsequent selection boards for promotion to lieutenant: 
Provided, That lieutenants who served in the Navy or Naval Reserve Force prior 
to November 12, 1918, and who shall have completed not less than twenty- 
one years of service shall on retirement as provided in this subsection be 
advanced to the grade of lieutenant commander on the retired list with the 
retired pay of that grade.” [Italics supplied.] 

3. Other officers retired under the provisions of section 12 (1) of the act of 
June 23, 1938, have likewise been assigned to active duty. Section 12 (1) 
provides as follows: 

“(1) All line officers of the Navy who have been specially commended for 
their performance of duty in actual combat by the head of the executive depart- 
ment under whose jurisdiction such duty was performed, when retired, ex- 
cept as provided in section 12 (h) of the Act, shall, upon retirement, be 
placed upon the retired list with the rank of the next higher grade and with 
three-fourths of the active-duty pay of the grade in which serving at the time 
of retirement.” 

4. Officers advanced to the next higher grade on the retired list, in accord- 
ance with the act of January 16, 1936 (49 Stat. 1092), may also be assigned to 
active duty. 

5. Section 17 of the act of June 10, 1922, provides, in part, as follows: 

“* * * Retired officers of the Army, Navy, Marine Corps, Coast Guard, 
and Coast and Geodetic Survey below the grade of brigadier general or com- 
modore and retired warrant officers and enlisted men of those services, shall, 
when on active duty, receive full pay and allowances.” 

6. The question now arises as to what pay and allowances are properly 
payable to captains in the Marine Corps who were retired under the pro- 
visions of section 12 (k) of the act of June 23, 1938, and advanced to the 
grade of major on the retired list with the retired pay of that grade, and 
what pay and allowances are properly payable in the cases of officers advanced 
to the next higher grade in accordance with section 12 (1) of the act of 
June 23, 1938, or in accordance with the act of January 16, 1936, who have 
been or may be assigned to active duty. 


It may be remarked at the beginning that grade or rank does not 
now necessarily determine the pay to which an officer may be en- 
titled; that is, there is nothing requiring the Congress to provide 
uniformity of pay for officers of the same rank or grade and length 
of service, and the Congress has on several occasions in recent 
statutes provided advanced rank without granting the pay of such 
advanced rank. See, for example, the act of June 21, 1930, 46 
Stat. 793, providing for advancement on the retired list of officers 
of the Army (with certain exceptions), Navy, Marine Corps, and 
Coast Guard who were then or should thereafter be retired to the 
highest grade held by them during the World War with a proviso 
that no increase of active or retired pay or allowances should result 
from such advancement. Also, the act of January 16, 1936, 49 Stat. 
1092, to which the Paymaster refers, provides : 


That all officers of the Navy and Marine Corps who have been retired or who 
may hereafter be retired for physical disability and who have been commended 
for their performance of duty in actual combat with the enemy during the 
World War by the head of the executive department under whose jurisdiction 
such duty was performed shall be placed upon the retired list with the rank 
of the next higher grade: Provided, That such promotion shall not carry with 
it any increase in pay. 
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And sections 12 (f) and 12 (1) of the Line Promotion Act of June 
23, 1938, make provision, under some circumstances, for a retired pay 
different from the normal pay of the grade accorded at retirement. 

As of possible application to the questions presented it is appro- 
priate to refer to the act of March 4, 1911, 36 Stat. 1354 (10 U.S. C. 
1014 and 34 U.S. C. 394), which provides: 

That commissioned officers of the Army, Navy, and Marine Corps on the 
retired list whose rank has been or shall hereafter be advanced by operation 


of or in accordance with law shall be entitled to and shall receive commissions 
in accordance with such advanced rank. 


The act of October 1, 1890, 26 Stat. 562 (10 U.S. C. 932), provided 
that an Army officer (within certain limits as to grade) who on 
examination for promotion is found incapacitated for service by 
reason of a physical disability contracted in line of duty shall “be 
retired with the rank to which his seniority entitled him to be pro- 
moted” and it was held by the Court of Claims in Cloud v. United 
States, 43 Ct. Cls. 69, that while this conferred the advanced rank 
as distinguished from the office it nevertheless entitled the officer to 
pay of such advanced rank. The Navy Act of March 4, 1911, 36 
Stat. 1267 (34 U. S. C. 390) is to the same effect as the Army Act 
of 1890. Officers affected by these provisions seem to have been 
accorded the advanced rank and pay on the retired list, and the 
practice seems to have been, when such officers were lawfully ordered 
to active duty, to pay active duty pay and allowances in such ad- 
vanced rank. The act of March 4, 1915, 38 Stat. 1190, rewarded the 
services of certain officers of the Army, Navy, and Public Health 
Service in connection with the construction of the Panama Canal 
and provided, by section 3, that officers of the Army and Navy de- 
tailed for duty with the Isthmian Canal Commission on the Isthmus 
of Panama for more than three years, if not advanced by other pro- 
visions of the act, “shall be advanced one grade in rank upon retire- 
ment.” Such officers when ordered to active duty during the World 
War (and before promotion to temporary advanced rank) were paid 
the pay and allowances of the advanced rank accorded on retirement. 

The proviso of section 12 (k) directs that the officers therein de- 
scribed “shall on retirement * * * be advanced to the grade of 
lieutenant commander on the retired list with the retired pay of 
that grade.” Under this provision the individual is an officer of the 
grade of lieutenant commander on the retired list and is specifically 
entitled to the retired pay of that grade. When ordered to active 
duty section 17 of the Joint Pay Act, 42 Stat. 632, provides that 
retired officers of the Army, Navy, Marine Corps, and Coast Guard 
below the grade of brigadier general or commodore shall, when on 
active duty, receive full pay and allowances, Under the cited acts 
of 1930 and 1936 it is evident that some officers on the retired list 
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have one grade or rank for precedence and title and another grade or 
rank for pay purposes. The Joint Pay Act being an act establishing 
pay, in giving full pay and allowances while on active duty, con- 
templates full pay and allowances of the officer’s pay grade on the 
retired list. 

Accordingly, you are informed that, as the act conferring the ad- 
vanced grade on retirement of Major Creamer specifically provided 
he should have the retired pay of that grade, he is entitled to the 
active-duty pay and allowances of a major of his length of service 
when he is lawfully on active duty. 

As to officers who upon retirement receive the benefits of section 
12 (1) of the Line Promotion Act of 1938, see decision of February 
14, 1939, 18 Comp. Gen. 655, answer to the sixth question, pages 666- 
667, and see, also, decision B-5287 to the Secretary of the Navy, Sep- 
tember 27, 1939, case of Commander Hansen at pages 6 and 7 of the 
manuscript decision. The promotion provided for in section 12 (1) 
is not cumulative with any other promotion incident to retirement. 
See 18 Comp. Gen. 655, 667, in which it was said: 

* * * The promotion coincident with retirement authorized by section 
12 (1) is also an honorary promotion in rank with three-fourths of the active- 


duty pay of the grade in which serving at the time of retirement, that is, the 
grade from which promoted coincident with retirement. * * * 


An officer in such a situation has the advanced rank for title and 
precedence but for purposes of pay on the retired list he has the next 
lower rank or grade. The full pay and allowances of his grade when 
lawfully on active duty are the pay and allowances of the pay grade 
on which his retired pay is based. In view of the specific provision 
contained in the act of January 16, 1936, that promotion thereunder 
“shall not carry with it any increase in pay” the officer remains in 
the pay grade of the lower rank from which promoted and when 
lawfully on active duty is entitled to the full pay and allowances of 
the pay grade on which his retired pay is computed, that is, the rank 
or grade prior to the promotion accorded under that act. 


(B-5705) 


PAY—PROMOTIONS—EFFECTIVE DATE—NAVAL AND MARINE CORPS 
OFFICERS COMMISSIONED FROM AVIATION CADETS 


Aviation cadets commissioned ensigns of the Naval Reserve or second lieu- 
tenants of the Marine Corps Reserve who subsequently are commissioned 
lientenants (Jr. Gr.) in the Naval Reserve or first lieutenants in the Marine 
Corps Reserve pursuant to the provisions of section 3 of the Naval Avia- 
tion Reserve Act of 1939, 53 Stat. 819 are entitled, when they have accepted 
their commissions, to pay and allowances in the advanced grades of lieu- 
tenant (Jr. Gr.) or first lieutenant, from the dates stated in their commis- 
sions although prior to the actual dates of acceptance and oath of office. 
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Assistant Comptroller General Elliott to the Acting Secretary of the Navy, 
October 16, 1939: 


There has been considered your letter of August 19, 1939, as fol- 
lows: 


Sections 2 and 3 of the Naval Aviation Reserve Act of 1939, approved June 
13, 1939 (Public No. 129—76th Congress), provide: 

“Sec. 2. Aviation cadets may, if qualified after completion of training, be 
commissioned ensigns in the Naval Reserve or second lieutenants in the Marine 
Corps Reserve. 

“Sec. 3. Ensigns or second lieutenants commissioned pursuant to this Act 
may, after three years of service as such and if found qualified after such 
examinations as the Secretary of the Navy may prescribe, be commissioned 
lieutenants (junior grade) in the Naval Reserve or first lieutenants in the 
Marine Corps Reserve, respectively: Provided, That the active duty of aviation 
cadets subsequent to completion of their active duty while undergoing training 
shall be counted as such service for the purposes of promotions authorized by 
this section.” 

All officers, ex-aviation cadets, who are serving on continuous active duty 
pursuant to the provisions of the Naval Aviation Reserve Act of 1939, belong 
to the recently established Class A-V (N) of the Naval Reserve. The Navy 
Department is in doubt as to the correct date from which ensigns A-V (N), 
U. 8. Naval Reserve, serving on active duty in the Navy, may be credited with 
the active-duty pay and allowances of the grade of lieutenant (junior grade) 
when promoted in accordance with the provisions of section 3, supra, of the 
Naval Aviation Reserve Act of 1939, 

An examination of the hearings and reports on the bill H. R. 5765, which 
afterwards became the Naval Aviation Reserve Act of 1939. indicates that 
it was intended under the provisions of section 3, supra, to allow pny and 
allowances of the rank of lieutenant (junior grade), U. S. Naval Reserve, from 
the dates of rank stated in their commissions rather than from the dates of 
acceptance and execution of oath of office under their commissions as lieu- 
tenants (junior grade). 

In the testimony of the then Chief of the Bureau of Navigation on the bill 
H. R. 5765, it is stated: 

“It (H. R. 5765) provides for the advance of these officers from ensign to 
lieutenant (jg) after three years’ active service, and corresponds therein to the 
promotion of the line officer from the rank of ensign to the rank of lientenant 
(jg) after three years’ service from graduation.” (House Naval Affairs Com- 
mittee Hearings, No. 113, p. 981, par. 6.) 

This same statement is contained in paragraph 7, page 2, of the House Naval 
Affairs Committee Report, No. 464, on the bill H. R. 5765. The Chief of the 
Bureau of Aeronautics made substantially the same remarks in the hearings 
before the Naval Affairs Committee (bottom of page 4 and top of page 5, Senate 
Naval Affairs Committee Hearings on the bill H. R. 5765, dated May 4, 1939), 
which statement was reiterated in the report of the Senate Naval Affairs Com- 
mittee (par. 5, p. 2, of Senate Naval Affairs Committee Report, No. 391, on 
H, R. 5765). 

An ensign of the regular Navy is eligible for promotion to the grade of lieu- 
tenant (junior grade) upon qualification therefor after three years’ service 
(34 U. 8. Code, 314). He is allowed the pay and allowances of the grade to 
which so promoted from the date stated in his commission (34 U. S. Code, 870), 
rather than from the date of acceptance and execution of oath of office. The 
assimilation of the status of officers of Class A-V (N) to that of officers of the 
regular Navy is further emphasized by the following facts: 

(a) The Aviation Reserve program, as contemplated by the Naval Aviation 
Reserve Act of 1939, is to provide additional pilots for service in the fleet, 
although the ultimate effect will be to provide additional reserve pilots for assign- 
ment to Naval Reserve Aviation Squadrons upon the return of officers of this 
class to inactive duty. 

(b) The pay and allowances of such officers commissioned pursuant to the 
Naval Aviation Reserve Act of 1939 is paid from appropriations for “Pay, 
Subsistence, and Transportation of Naval Personnel” rather than from the 
Naval Reserve appropriation. 

(c) Conditions similar in all respects to service in the Navy govern the officers 
of class A~V (N) on active duty. In addition to administrative delays in issuing 
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authority for examinations and marking examination papers in advance of the 
dates on which they become due for promotion, the exigencies of the service, such 
as fleet problems and other duties occupying the full time of all personnel, many 
times will prevent assembling supervisory boards to conduct their examinations 
or the presence of the candidate before such supervisory board. 

The Navy Department is strongly of the opinion that such officers in active 
Service are entitled to the same privileges in regard to date of commencement 
of increased pay on promotion as officers of the regular service, in view of the 
fact that they are subject to the same service conditions as officers of the regular 
Navy. This is not deemed to be inconsistent with the Naval Aviation Reserve 
Act of 1939 or with the provisions of section 312, Title III, of the Naval Reserve 
Act of 1938, which provides in part: 

“s * * Provided further, That all officers of the Naval Reserve and the 
Marine Corps Reserve who may be advanced to a higher grade or rank under 
the provisions of this title shall be allowed the pay and allowances of the higher 
grade or rank from the dates of rank stated in their commissions: * * 

The cases of the below-named ensigns are cited. They were among the oo 
group or class of aviation cadets appointed July 3, 1935, under the Naval Reserve 
Aviation Cadet Act of 1935. They have been appointed as ensigns, Class A-V 
(N), U. S. Naval Reserve, to rank from September 1, 1936. They therefore 
become due for promotion to lieutenant (junior grade) as of September 1, 1939, 
the date on which they complete three years’ active service, counted from the 
date they completed active duty undergoing training at the Naval Air Station, 
Pensacola, Fla., and were assigned to active duty in the Navy. All of these 
ensigns have requested further active duty and will be so ordered to continue 
on active duty under the provisions of section 3 of the Naval Aviation Reserve 
Act of 1939, at least during the remainder of the current fiscal year. The ensigns 
in question are as follows: 


Ensign Paul P. Barrick, A-V (N), Naval Reserve Aviation Base, Chicago, Il. 

Ensign Vincent F. Casey, A-V (N), Fighting Squadron 4, U. 8. S. Ranger. 

Ensign John R. Hoyt, A-V (N), Naval Reserve Aviation Base, Long Beach, 
Calif. 

Ensign Keith F. Schader, A-V (N), Naval Air Station, Pensacola, Fla. 

Ensign Joseph R. Vensel, A-V (N), Naval Reserve Aviation Base, Ana- 
costia, D. C. 

Ensign Elliott M. West, A~V (N), Naval Reserve Aviation Base, Miami, Fla. 


It is not possible in these cases to conduct the examinations, mark papers, 
issue commissions, etc., so that all officers who qualify for promotion will execute 
their acceptance and oath of office on the same date in order their their increased 
pay will start on the same date. It is also quite probable that some ensigns 
A-V (N) might be released from active duty without having received commis- 
sions as lieutenant (junior grade) for which due and qualified, and consequently 
would not get the increased pay provided by the Naval Aviation Reserve Act of 
1939. The number of officers affected will increase as later classes become due 
for promotion. There also is much wider distribution of assignments in the 
aviation squadrons of the Fleet than is indicated by the above-cited cases. 

There is enclosed for your further information a copy of the instructions 
which were issued to the service by the Bureau of Navigation in letter of June 
21, 1939, relative to the effects of the Naval Aviation Reserve Act of 1939 on 
individuals serving in the grade of aviation cadet and as to the administrative 
procedure involved under said act. 

Your decision is requested as to the date from which ensigns A-V (N), U. 8. 
Naval Reserve, serving on active duty in the Navy, are authorized to be credited 
with the active-duty pay and allowances of the grade of lieutenant (junior 
grade) when promoted in accordance with the provisions of section 8 of the 
Naval Aviation Reserve Act of 1939. 


It was held in decision of May 27, 1939, B-3565, 18 Comp. Gen. 
890, that the provision quoted in your letter from section 312 of the 
Naval Reserve Act of 1938, 52 Stat. 1184, was applicable only in time 
of war or national emergency. The provision appears to have no 
application to the question here presented, as the act of April 15, 
1935, 49 Stat. 156, “To provide for aviation cadets in the Naval Re- 
serve and Marine Corps Reserve,” and the act of June 13, 1939, Pub- 
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lic, No. 129, 53 Stat. 819, “To authorize commissioning aviation cadets 
in the Naval and Marine Corps Reserves upon completion of train- 
ing” are special provisions for a limited class of personnel designed 
to increase the available flying personnel for duty with the Navy and 
the Marine Corps. 

By the act of 1935, provision was made for a continuous period of 
active duty for 4 years, unless sooner released, and pay was provided 
for aviation cadets undergoing training and a higher rate of pay for 
aviation cadets not undergoing training, both periods being included 
in the 4 years of continuous active duty, and after the completion 
of their periods of active duty aviation cadets, if qualified, were 
eligible for commissions in the Naval Reserve or the Marine Corps 
Reserve “with date of precedence as of date of appointment as avia- 
tion cadet” (sec. 1). The 1939 act eliminated the somewhat cumber- 
some and possibly misleading descriptive title of “Aviation cadets 
not undergoing training” and provided by section 2 for commission- 
ing of qualified aviation cadets, after completion of training, as en- 
signs in the Naval Reserve or second lieutenants in the Marine Corps 
Reserve. Section 5 increased the permissive period of employment 
on active duty as follows: 

Officers commissioned pursuant to this Act may be employed on active duty 
in time of peace only during the seven-year period next following the completion 


of their duty as aviation cadets undergoing training, * * * (with an excep- 
tion not here material). 


Section 3 of the 1939 act authorizes promotion from the grade of 
ensign or second lieutenant after 3 years’ service as such, if found 
qualified, to the grade of lieutenant (Jr. Gr.), Naval Reserve, or first 
lieutenant, Marine Corps Reserve, and the proviso to the section 
specifically authorizes the counting of service (both for the purpose 
of commission and for promotion) subsequent to the completion of 
active duty while undergoing training. Section 10 of the act pro- 
vides that no pay or allowances shall be held to have accrued under 
the act prior to its enactment, and section 1 provides that it shall take 
effect July 1, 1939. 

There is evident here a purpose to fix the pay of aviation cadets 
and members of the Naval Reserve or Marine Corps Reserve commis- 
sioned from such a status and on continuous active duty: (1) during 
the period of training as provided in the act of 1935, (2) after com- 
pletion of training and during the first 3 years of service as ensigns, 
and (3) if found qualified and promoted to the grades of lieutenant 
(Jr. Gr.), Naval Reserve, or first lieutenant, Marine Corps Reserve, 
during the 4 years following as the pay and allowances of the last 
cited grades. While the promotion is to an office in the Naval Re- 
serve or Marine Corps Reserve and must be accepted to become effec- 
tive, it is also intended as a means of providing the pay contemplated 
to be paid to persons commissioned from a status of aviation cadets 
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of the Naval Reserve. Accordingly, when the officer has accepted the 
commission, pay and allowances in the advanced grade of lieutenant 
(Jr. Gr.), Naval Reserve, or first lieutenant, Marine Corps Reserve, 
are payable from the date stated in the commissions, if the date stated 
is the correct date, although prior to the actual date of acceptance and 
oath of office. 


(B-6210) 


CONTRACTS—CONSTRUCTION—CONFLICTING PROVISIONS—DAMAGES 
CHARGEABLE TO CONTRACTOR FOR GOVERNMENT PROPERTY 
SPOILAGE 


General provisions of a contract, to the extent they may conflict with specific 
provisions, must be regarded as superseded by the specific provisions. 

Where a specific provision of a contract provides for charging a contractor, in 
connection with material furnished by the Government for performance of 
the contract, only with material used in excess of stated allowances per- 
mitted for the finished product even though a part of the finished product 
is unacceptable under the contract, no charge may be made for the material 
included in the unacceptable finished product except to the extent it ex- 
ceeded the authorized allowances, notwithstanding the general provisions in 
the contract indemnifying the Government for any loss or damage to all 
material furnished. 


Compinetier General Brown to Lt. Col. E. F. Ely, United States Army, October 
16, 1 $ 


There has been received, by first indorsement of September 20, 
1939, from the Chief of Finance, your letter of September 5, 1939, 
requesting decision whether you are authorized to make payment on 
a voucher stated in favor of the Conro Manufacturing Co., Inc., in 
the net amount of $815.59 for jumpers, working, denim, furnished 
by said company under contract No. W-669 qm-7451, dated March 
24, 1989. 

The voucher as stated shows a gross amount of $3,794.24 due the 
Conro Manufacturing Co., Inc., for jumpers furnished under the 
contract of March 24, 1939, but the voucher is approved for payment 
only in the net amount of $815.59, it being proposed to deduct $1.90 
as discount for prompt payment and $2,976.75 as the value of Gov- 
ernment materials used by the company under contract, No. W-669 
qm-7365, dated December 14, 1938. The facts with respect to the 
proposed deduction of $2,976.75 under the contract of December 14, 
1938, are set forth in findings made August 30, 1939, by Vere 
Painter, major, Quartermaster Corps, the contracting officer, and in 
Major Painter’s letter of the same date transmitting his findings 
to you. 

Under the terms of the contract of December 14, 1938, the Conro 
Manufacturing Co., Inc., agreed to furnish and deliver f. 0. b. the 
Philadelphia Quartermaster Depot 105,000 pairs of trousers, for 
which the Government was to furnish cotton cloth and cotton drill- 
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ing in accordance with unit allowances for material in quantities as 
listed in the schedule of supplies attached to and made a part of the 
contract. It is reported that because of delinquencies in delivery and 
generally unsatisfactory performance, the contractor’s right to pro- 
ceed was terminated after only 57,941 pairs of trousers had been 
furnished and it appears that there has been withheld from amounts 
otherwise due the contractor the sum of $9,222.51 to cover the excess 
cost incurred through purchase elsewhere of the balance of the con- 
tract quantity, the additional cost of inspection resulting from the 
contractor’s delinquency, and the value of Government materials 
irreparably damaged by the contractor. 

From the contracting officer’s findings, it appears the contractor 
cut, from materials furnished by the Government, 61,071 garments, 
but that only 57,941 of such garments were acceptable. It further 
appears that the contractor delivered to the depot 1,118 irreparable 
garments, which were unfit for the purpose intended, and the equiva- 
lent of 2,012 garments in garment parts and partly assembled gar- 
ments which the contractor found it impossible to repair in such a 
manner as to make them acceptable under the specifications. With 
respect to the proposed voucher deductions of $2,976.75 to cover the 
cost of Government materials thus irreparably damaged by the con- 
tractor, the contracting officer’s above-mentioned letter of August 
30, 1939, is as follows: 

2. There is attached hereto photostatic copy of audit of contractor’s material 
account, from which it will be noted that the contractor used 2,548% yds. of 
cloth, cotton, khaki, and 713% yds. of drilling in excess of allowances provided 
by the contract. It will also be noted from the audit that the contractor 
delivered 1,118 irreparable garments and the equivalent of 2,012 garments in 
garment parts and partly assembled garments. These partly assembled garments 
and parts had previously been completely assembled by the contractor into 
garments and they were ripped apart with the intention of making repairs, 
but the contractor found such repairs to be impracticable and abandoned this 
plan. Therefore, the contractor actually manufactured 3,130 irreparable gar- 
ments and this depot requested you to tentatively withhold $3,771.00 to cover 
the estimated value of the Government materials contained therein. 

3. The contractor has called at this depot on several occasions and verbally 
made very vigorous protests against withholding of the above amount for the 
purpose stated. It is the contractor’s contention that under the terms of the 


contract he is only chargeable with the value of the materials used in excess of 
the contract allowances. This charge would be as follows: 


Cia, cotton, Drilling 


Yardage used in excess of allowances , 713% 
CN ais CL MEL i Shc ase kadnaedadncsnewst $0. 1134 


+10 percent for handling and packing 
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The contractor explains the reasons for his contentions in letter referred to in 
paragraph 1 herein (incl. No. 1). 

4. The records show that the percentage of irreparable garments delivered 
by this contractor is exceptionally high. It can be seen from the audit that 
the contractor cut 61,071 garments, of which 3,130, or 5.13 percent, are irreparable 
and not fit for the purpose intended. The records also show that the contractor 
was inexperienced, inefficient, careless in handling Government materials, and 
did not use good judgment or sound manufacturing practices ordinarily expected 
of a prudent manufacturer (see incls. Nos. 6 to 94). Article 17 of the contract 
reads as follows: 

“ARTICLE 17.—The contractor agrees to indemnify the Government for any 
loss of or damage to Government property furnished the contractor by the 
Government, arising from any cause whatsoever.” Contractor’s proposal con- 
tains the following provisions: 


Sheet No. 18— 


“The performance bond will serve as a guarantee to protect the Government 
against the failure of the contractor to satisfactorily complete his contract and 
against any loss of or damage whatsoever to the materials furnished the con- 
tractor by the Government and shall be in an amount equal to the value of the 
maximum quantity of Government material he will require to have in his posses- 
sion at any one time to enable him to manufacture the garments and make 
deliveries contracted for. For the purpose of arriving at the approximate sum 
of the bond, the value of Government material should be figured at $1.25 per 
pair of trousers, cotton (finished and unfinished bottoms).” [Italics supplied.] 
Sheet No. 13— 

“UOnused Government materials: 

“a. Unused materials, viz, bulk yardage, short pieces, remnants, clippings, 
irreparable rejects (including any material supplied by the contractor), excess 
garments, garment parts, components, cloth findings, and findings, remain the 
property of the United States Government and shall be segregated as to kind, 
identifying markings attached, properly packed, and returned to the Philadelphia 
Q. M. Depot, 2ist & Johnston Sts., Phila., Pa., all transportation charges prepaid.” 


From the language of the foregoing, it appears that the contractor is required 
to return all irreparable garments and garment parts and is liable for any loss 
of or damage to Government property arising from any cause whatsoever. This 
is supported by letter dated September 27, 1938, addressed to the Chief of 
Finance, from the General Accounting Office, copy of which is inclosed (incl. No. 
5), regarding a claim of the Long Wear Manufacturing Company, Contract No. 
ER-W-669-qm-CCC-26, wherein it appears that the General Accounting Office 
contemplates charging the contractor with the value of Government materials 
contained in all irreparable garments. Based on the foregoing, the charges 
against the contractor would be computed as follows: 

















Cloth, cotton 
khaki Drilling 





Average net yards used per garment-----.-------- 2. 070827 0. 704266 
Quantity garments irreparable___..........------- 3, 130 3, 130 





Yards lost. to Government............<......-.... 6, 481% 2, 204% 
ee ie le ee ed me ameee at & $0. 48 $0. 1134 

a a 3, 111.18. 249. 98 
+10% for handling and packing.-...-...-.-.----- 311. 12 25. 00 
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5. However, it has been the experience of this depot that all garment con- 
tractors manufacture garments containing defects which cannot be properly 
repaired in such a manner that will render them acceptable under the specifica- 
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tion requirements. This is particularly applicable to contracts for the manu- 
facture of garments from cloth, cotton, khaki, as this material presents many 
difficulties when making repairs. As, for instance, when a seam is ripped, 
boles made by the needle remain visible, and unless repairing can be accom- 
plished in such a manner as to cover the holes, the repair might cause the 
garment to present an unsightly appearance, and due to the holes be unacceptable 
under the terms of the contract. There is attached hereto statement (Incl. No. 
4) showing the percentage of irreparable garments to garments cut on 13 
contracts which were performed during the fiscal years 1937 and 1938, and 
on which audits have recently been completed. It will be noted that the highest 
percentage of irreparable garments is 1.05 percent, the lowest percentage is 
0.45 percent, and the average for the 13 contracts is 0.83 percent. It is the 
opinion of this depot that it is impracticable to manufacture trousers, cotton, 
khaki, in quantity production without producing a small quantity of garments 
that do not comply with specifications. 

6. However, it is also the opinion of this depot, based on past experience, 
that with ordinary care which could reasonably be expected from a prudent 
manufacturer, the maximum quantity of irreparable garments that would be 
manufactured would not exceed 1 percent. In other words, a quantity not 
exceeding 1 percent of the total quantity cut could be rendered irreparable 
in the course of ordinary manufacture and not due to any negligence or 
carelessness on the part of the contractor. It appears from the language of 
the contract that irreparable garments were contemplated by both parties 
(see contractor’s proposal, Sheet No. 13, under captions “Unused Government 
materials” and “Definitions,” Sheet No. 15, under caption “Useless materials”). 
However, the contract does not specifically state that all or any portion of 
the value of Government materials contained in the irreparable garments is 
to be charged to the contractor, and in the absence of such a provision it is 
believed that the contractor is properly chargeable for the value of Government 
materials which have been damaged through negligence or carelessness, regard- 
less of whether the contractor exceeded allowances of Government materials or 
performed within those allowances. In the case under discussion the con- 
tractor did exceed the contract allowances but such excess was caused by the 
quantity of irreparable garments delivered for which no credit against allow- 
ances was given and, therefore, the yardage shown on the audit as being in 
excess of allowances is included in any charge made against the contractor 
for Government materials contained in irreparable garments, since such yard- 
age exceeds the amount of the excess. Based on this line of reasoning, the 
charges against the contractor would be as follows: 


Quantity cut 
1 percent normal loss 
Total quantity irreparables 


So Drilling 


Average net yards used per garment 2. 070827 0. 704266 
Quantity irreparable garments chargeable to con- 
tractor 2, 520 2, 520 


Yards lost to Government 5, 218. 48 1, 774. 75 
Unik ebebiiseiis vsdlosnkpaiedsansclict-vdissaans $0. 48 $0. 1134 


2, 504. 87 201. 26 
250. 49 20. 13 


221. 39 
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7. This depot is of the opinion that no charge should be made against the 
eontractor for the value of Government materials contained in 610 garments, 
which is the maximum loss that could be expected under normal conditions. 
However, it is believed that the contractor should be charged with the value 
of all materials contained in garments which have been damaged through 
negligence or carelessness. Therefore, it is requested that payment to the con- 
tractor be made on the basis set forth in paragraph 6. If there is any doubt 
in your office as to the propriety of settlement made under the basis requested, 
it is recommended that the matter be referred to the General Accounting Office 
for advance decision. 


The paragraph entitled “Zacess materials,” to which reference is 
made in the above-quoted letter, is contained in the schedule which 
was made a part of the contract, and is as follows: 


Excess materials—Should the contractor require cloth specified below in 
excess of the quantities provided by the allowances, for the purpose of com- 
pleting his contract, it will be furnished by the Government, f. 0. b. Philadelphia 
Quartermaster Depot, 21st and Johnston Streets, Philadelphia, Pa., and charged 
to his account at the unit prices stated below; except that for the portion of 
the excess cloth contained in rejected irreparable garments and/or cut garment 
parts, and all other materials and findings furnished in excess of the quantities 
provided by the allowances listed in Standard Government Form of Bid, the 
Government will supply the same to him, f. o. b. Philadelphia, Quartermaster 
Depot, 21st and Johnston Streets, Philadelphia, Pa., and will charge his account 
with the value thereof at the prevailing Government prices, plus 10 percent 
to cover the cost of packing, handling, etc. 


Cloth 


Drilling, unbleached 
Cloth, cotton, khaki 


Under the plain terms of the contract, the contractor was obligated 
to manufacture the trousers within the unit allowances for materials 
as stated in the schedule, and to make payment for all materials used 
in excess of such allowances in accordance with one of the two meth- 
ods described in the above-quoted paragraph of the schedule. Con- 
versely, the Government was bound to furnish the contractor, with- 
out charge, materials in the quantities stated in the unit allowances 
listed in the schedule. 

While it may be, as suggested in paragraph 6 of the contracting 
officer’s above-quoted letter, that the Government actually was dam- 
aged to the extent of the value of the materials contained in 2,520 
garment cuttings from which the contractor might have produced 
acceptable garments by the use of greater care and more efficient 
methods, it does not necessarily follow that the Government may 
recover the value of all of the materials contained therein. The 
measure of the Government’s recovery is to be determined by refer- 
ence to the provisions of the contract—which must be regarded as 
evidencing the intention of the parties at the time the contract was 
entered into—and not by reference to facts developed after the con- 
tract has been performed. That is, the contract contemplated assess- 
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ment of the Government’s damages on the basis of certain specified 
allowances for material, and the assessment may not now be based 
on lesser allowances simply because the specified contract allowances 
may have been too generous. 

The provisions of the contract relative to the contractor’s respon- 
sibility for any loss of or damage to Government property or mate- 
rials, as set forth in the contracting officer’s letter of August 30, 1939, 
have reference not only to loss of or damage to Government mate- 
rials or property through negligence or inefficiency in the actual per- 
formance of the contract, but also to loss or damage which might be 
incurred by fire, theft, flood, or the like. As such, they are general 
provisions and, to the extent they may conflict with the specific pro- 
visions for determining the contractor’s liability for “the portion of 
the excess cloth contained in rejected irreparable garments and/or 
cut garment parts,” as contained in the paragraph of the schedule 
entitled “Excess materials,” such general provisions must be regarded 
as superseded by the specific provisions of said paragraph. See 
Erickson v. United States, 107 Fed. 204; Southern Surety Co. v. 
Town of Greeneville, et al., 261 id. 929. 

Consequently, the contractor is properly chargeable only with the 
value, at the prevailing Government prices, of material in excess of 
the stated allowances which was contained in the rejected irreparable 
garments or cut garment parts, plus 10 percent to cover cost of pack- 
ing, handling, etc. On the basis of the computation set forth in 
paragraph 8 of the contracting officer’s above-quoted letter, the 
amount chargeable to the contractor on the item in question would 
be $1,434.47, rather than $2,976.75 as proposed on the voucher. 

Since it thus appears that the contractor may be entitled to pay- 
ment in an amount greater than the amount approved for payment 
on the voucher, the voucher will be retained in this office for settle- 
ment as a claim. 


(B-6406) 


INDEFINITE LEAVE WITHOUT PAY—POST OFFICE DEPARTMENT CUS- 
TODIAL EMPLOYEES ON ACTIVE DUTY AS NAVAL RESERVISTS— 
EFFECT ON UNUSED LEAVE 


In the absence of statute or regulation providing otherwise, the Postmaster 
General may grant leave of absence without pay or furlough to employees 
in the Custodial Service of the Post Office Department for an indefinite 
period while they are on active duty in the Navy as members of the Naval 
Reserve under authority of the act of June 25, 1988, 52 Stat. 1175, and 
Executive Order No. 8245 dated September 8, 1939. 

Unused leave of absence earned by employees in the Custodial Service of the 
Post Office Department may remain to their credit during their indefinite 
absence or furlough without pay while they are on active duty in the 
Navy as members of the Naval Reserve under authority of the act of 
June 25, 1938, 52 Stat. 1175, and Executive Order No. 8245, dated September 
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8, 1939, there being no regulation requiring that all accumulated unused 
annual leave be granted to such employees prior to the granting of leave 
of absence without pay. 18 Comp. Gen. 653, involving employees subject 
to Uniform Annual Leave Regulations issued under act of March 14, 1936, 
49 Stat. 1161, distinguished. 


Comptroller General Brown to the Postmaster General, October 18, 1939: 
I have your letter of October 5, 1939, as follows: 


Numerous employees in the custodial service of this Department who are 
members of the Fleet Reserve and Naval Reserve have been recalled to active 
duty in the United States Navy. 

Your decision is requested as to whether these employees may be granted 
leave without pay for the time they may be on active duty in the Navy. 

It will also be appreciated if you will advise whether such employees should 
be required to take the annual leave with pay to which they may be entitled 
or whether such leave may remain to their credit during their indefinite 
absence. 


Section 5 of the act of June 25, 1938, 52 Stat. 1176, provides as 
follows: 


Any member of the Naval Reserve, including those on the honorary retired 
list created by section 309, title III, of this act, or who may have been retired, 
may be ordered to active duty by the Secretary of the Navy in time of war or 
when in the opinion of the President a national emergency exists and may be 
required to perform active duty throughout the war or until the national 
emergency ceases to exist; but in time of peace, except as otherwise provided 
in this act, he shall be ordered to or continued on active duty with his own 
consent only: * * * 


Executive Order No. 8245 dated September 8, 1939, provides, in 
part, as follows: 

Whereas a proclamation issued by me on September 8, 1939, proclaimed 
that a national emergency exists in connection with and to the extent necessary 
for the proper observance, safeguarding, and enforcing of the neutrality of 


the United States and the strengthening of our national defense within the 
limits of peacetime authorizations; and 


* * + * * * * 


‘4. The Secretary of the Navy is also authorized to order to active duty such 
officers and men of the Naval Reserve and Marine Corps Reserve other than 
transferred members of the Fleet Reserve and the Fleet Marine Corps Reserve, 
including aviation cadets, as he may deem necéssary and as agree voluntarily 
to serve. 


Section 4 of the Annual Leave Act of March 14, 1936, 49 Stat. 
1161, provides as follows: 

Nothing in this act shall affect the Postmaster General and officers and 
employees in or under the Post Office Department: Provided, That officers and 


employees in the departmental service and in the mail equipment shops of 
the Post Office Department shall be included within the provisions of this act. 


See, also, section 4 of the sick leave act of the same date. 

As employees of the Custodial Service are “in or under the Post 
Office Department” and do not come within either of the express ex- 
ceptions stated in the statute last above quoted, the granting of leave 
of absence to such employees, either with or without pay, is controlled 
by the Postal Laws and Regulations. Compare the status of such 
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employees for compensation purposes considered in decision of De- 
cember 11, 1934, 14 Comp. Gen. 448. The only regulation which 
I have been able to find involving the granting of leave of absence 
without pay is that contained in section 458 (3) of the Postal Laws 
and Regulations, as follows: 

Postmasters may, in addition to leave of absence with pay, provided by law, 
grant leave of absence without pay to employees for personal reasons, such 
leave not to exceed 30 days in any case during any one fiscal year. Applica- 
tion for leave of absence for a period longer than 30 days shall be submitted 
to the First Assistant Postmaster General with a full statement of the facts. 


An employee shall not be allowed to start on such leave until formal approval 
has been received. 


In decision of March 7, 1939, 18 Comp. Gen. 699, it was held as 
follows (quoting from the syllabus) : 

A civilian employee of the Government, who is also a Naval Reserve 
officer, ordered with his consent to 6 months’ active duty with the Civilian 
Conservation Corps under authority of the applicable Executive order, need 


not be required to resign his civilian position and may be administratively 
furloughed without pay for the duration of such duty. 


Referring to your first question, in the absence of statute or regula- 
tion providing otherwise, it is within your discretion to grant leave 
of absence without pay or furlough to employees in the Custodial 
Service of the Post Office Department for an indefinite period 
while they are on active duty in the Navy as members of the Naval 
Reserve under authority of the act of June 25, 1938, and Executive 
Order No. 8245, supra. 

The act of May 15, 1939, 53 Stat. 745, provides, in part, as follows: 

Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay, exclusive of Saturdays, Sundays, and holidays, each fiscai 
year, and sick leave with pay at the rate of ten days a year, exclusive of 
Saturdays, Sundays, and holidays, to be cumulative, but no sick leave with 
pay in excess of six months shall be granted during any one fiscal year. 
Sick leave shall be granted only upon satisfactory evidence of illness in 
accordance with the regulations to be prescribed by the Postmaster General: 


Provided, That the fifteen days’ leave shall be credited at the rate of one 
and one-quarter days for each month of actual service. 


As annual leave granted under this statute is cumulative from year 
to year without limitation on the number of fiscal years during which 
leave may accumulate, and as there appears to be no regulation of the 
Post Office Department issued pursuant to said statute or earlier 
statutes of similar import requiring all accumulated unused annual 
leave to be granted to an employee prior to granting him leave of ab- 
sence without pay, the unused leave earned by employees in the 
Custodial Service prior to entering the Naval Service as reservists may 
remain to their credit during their indifinite absence or furlough with- 
out pay. Compare séction 9 of the Uniform Annual Leave Regula- 
tions, effective January 1, 1938, issued under the act of March 14, 1936, 
49 Stat. 1161, and 18 Comp. Gen. 653. 
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(B-6323) 


OFFICERS AND EMPLOYEES—TRAINING—NATIONAL CANCER INSTI- 
TUTE ACT—WORD “PERSONS” AS APPLYING TO GOVERNMENT 
EMPLOYEES 


The word “persons” as used in section 5 (b) of the National Cancer Institute 
Act, 50 Stat. 561, providing for training, etc., of persons designated by the 
Surgeon General of the Public Health Service, does not include officers and 
employees of the Government for the reason, among others, that it is cus- 
tomary when the Congress enacts legislation intended to apply to Government 
officers and employees to describe them as “officers and employees” and not 
as “persons.” 

In view of the general purposes of the National Cancer Institute Act, 50 Stat. 559, 
and the broad provisions of sections 2 (a) and 5 (f) thereof, the Surgeon 
General may designate Government officers and employees for courses in 
cancer prevention, etc., the tuition to be paid as a part of the administrative 
expenses of the National Cancer Institute, and while so detailed such em- 
ployees may be paid their regular compensation and, if temporarily away 
from official headquarters, may be reimbursed actual traveling expenses and 
paid per diem in lieu of subsistence, in accordance with the Standardized 
Government Travel Regulations, but they may not be allowed the $10 per 
diem allowance authorized to be paid to “persons” designated under section 
5 (b) of the Act. 


Comgiotr General Brown to the Federal Security Administrator, October 20, 


I have your letter of September 29, 1939, as follows: 


Your attention is invited to Section 5 (b) of the National Cancer Institute 
Act, approved August 5, 1939 [1937] (42 U. S. C., 137 d (b), which reads 
as follows: 

“Sec. 5. In carrying out the provisions of section 2, the Surgeon General is 
authorized—(b) To provide the necessary facilities where training and instruc- 
tion may be given in all technical matters relating to diagnosis and treatment 
of cancer to such persons as in the opinion of the Surgeon General have proper 
technical training and shall be designated by him for such training or instruc- 
tion; such persons while receiving training or instruction may, with the 
approval of the Surgeon General, receive a per diem allowance to be fixed by 
the Surgeon General but not to exceed $10.” 

Under this provision of law the School of Hygiene, Harvard University, has 
been selected as a suitable facility where training and instruction may be given 
in technical matters relating to diagnosis and treatment of cancer and a 
trainee has been designated to receive such training and instruction, being re- 
quired, however, to pay his tuition fees from his per diem allowances received 
under the above quoted provision of law. The trainee receives no compensation 
from the Government other than the per diem allowance. 

It is desired to know whether officers and employees of the Government, par- 
ticularly of the Public Health Service, may be designated as trainees. 

If Government officers and employees may be designated as trainees, the 
following questions are for consideration: 

1. May they continue to receive their salaries, and in the case of commis- 
sioned officers of the Public Health Service their salaries and allowances, while 
at the school? 

2. May their traveling expenses to and from the school be paid by the 
Government? 

8. May they be paid per diem allowance of not to exceed $10 while under- 
going training? 

4. May the tuition fees be paid by the Government ejther in lieu of per diem 
or in addition thereto? 

Your early consideration of this matter will be appreciated. 


~~ & A HF fF bet TH 
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As indicated in section 5 (b) of the act of August 5, 1937, 50 Stat. 
561, that section is for the purpose of carrying out the provisions of 
section 2 of the same act, 50 Stat. 559, which provides: 


Sec. 2. The Surgeon General of the Public Health Service (hereinafter re- 
ferred to as the “Surgeon General’) is authorized and directed for the purposes 
of this act and subject to its provisions, through the Institute and in cooperation 
with the National Cancer Advisory Council hereinafter established— 

(a) To conduct, assist, and foster researches, investigations, experiments, and 
studies relating to the cause, prevention, and methods of diagnosis and treat- 
ment of cancer; 

(b) To promote the coordination of researches conducted by the Institute and 
similar researches conducted by other agencies, organizations, and individuals; 

(c) To procure, use, and lend radium as hereinafter provided ; 

(d) To provide training and instruction in technical matters relating to the 
diagnosis and treatment of cancer; 

(e) To provide fellowships in the Institute from funds appropriated or 
«donated for such purpose; 

(f) To secure for the Institute consultation services and advice of cancer 
experts from the United States and abroad; and 

(9) To cooperate with State health agencies in the prevention, control, and 
eradication of cancer. 


It is customary when the Congress enacts legislation intended to 
apply to officers or employees of the Government to describe them in 
such legislation as “officers and employees” and not as “persons.” 
Furthermore, officers and employees of the United States are in re- 
ceipt of compensation, subsistence, and travel expenses in proper 
cases fixed for the most part by statute which would be inconsistent 
with the payment to them of a $10 per diem allowance. Conse- 
quently, it must be held that the provisions of section 5 (b) are not 
applicable to officers or employees of the Government. 

However, section 5 (f) of the above act of August 5, 1937, 50 Stat. 
561, authorizes the Surgeon General “To adopt, upon recommenda- 
tion of the council and with the approval of the Secretary of Treas- 
ury, such additional means as the Surgeon General may deem neces- 
sary or appropriate to carry out the provisions of sections 1 and 2 
of this act.” 

Accordingly, in view of the general purposes sought to be accom- 
plished by the statute as set forth in section 1 of the act, and particu- 
larly in view of the provisions of sections 2 (a) and 5 (f), supra, it 
may be considered that the statute vests in the Surgeon General au- 
thority to detail officers and employees of the Public Health Service 
for training and instruction courses tending to increase their know}- 
edge of the cause, prevention, and treatment of cancer, the tuition for 
such courses to be paid as a part of the administrative expenses of 
the National Cancer Institute. While so detailed such employees 
may be paid their regular compensation and, if temporarily away 
from official headquarters, may be reimbursed actual traveling ex- 
penses and paid per diem in lieu of subsistence in accordance with 
the Standardized Government Travel Regulations, but they may not 
be allowed the $10 per diem mentioned in section 5 (b), swpra. 
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(B-6391) 


ADVERTISING—BIDS—QUALIFIED—LIMITATION ON LIABILITY FOR 
DELAYS AND DEFAULT 






Public contracts are for performance in accordance with their tenor and purpose 
in the public interest, and aspirants for Government business may not be 
permitted to limit their own responsibility or restrict the Government's 
remedies so unduly as to render it practically helpless in event of breach of 
contract by the contractor. 

A contract awarded to a bidder who unduly limits his obligation as to delays 
and default beyond the limitation on such obligation in the Government’s 
invitation for bids, would not be the contract offered to all bidders, and 
would be a manifest injustice to bidders willing to accept a contract upon 
the conditions offered by the Government. 

Stipulations by bidders relative to excuses for default or delay differing ma- 
terially from the provision relative to excusable delays, condition No. 4, 
incorporated in Standard Government Form 33, short form contract, and 
which, if accepted as part of a contract, would furnish the contractor im- 
munity from responsibility or liability to the Government for default or 
delay in contract performance from almost any conceivable cause, preclude 
acceptance of their bids even though otherwise acceptable. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, October 
24, 1939: 


I have your letter of October 4, 1939, as follows: 


Recent proposals received by the Veterans’ Administration in response to 
invitations to bid issued on U. 8S. Standard Form 33 (Revised) have had in- 
serted thereon the following notices from bidders: 

“Neither party to this contract shall be liable in any respect for failure or 
delay in the fulfillment or performance of this contract if hindered or pre- 
vented, directly or indirectly, by war, conditions of war, inadequate transpor- 
tation facilities, fire, floods, cyclones, or other agencies or acts of God, or strikes, 
lock-outs, governmental interference, or any other cause beyond their reasonable 
control, whether of the same kind or not. 

“Neither party to this contract shall be liable in any respect for failure or 
delay in the fulfillment or performance of this contract if hindered directly or 
indirectly by war, conditions of war, inadequate transportation, fire, floods, 
cyclones, other acts of God, strikes, lock-outs, Government interference, or any 
other cause beyond their reasonable control, whether of the same kind or not.” 

Invitation to bid, U. 8. Standard Form 33 (Revised), provides under 
condition 4— ‘ 

“That the contractor shall not be charged with any excess cost occasioned the 
Government by the purchase of materials or supplies in the open market or 
under other contracts when the delay of the contractor in making deliveries 
is due to unforeseeable causes beyond the control and without the fault or negli- 
gence of the contractor, including, but not restricted to, acts of God or of the 
public enemy, acts of the Government, fires, floods, epidemics, quarantine restric- 
tions, strikes, freight embargoes, unusually severe weather, and delays of a 
subcontractor * * *,” 

Information is, therefore, requested as to whether the notices above referred 
to are inconsistent with the provisions of condition 4 and would require the 
rejection of proposals so qualified. 















It is readily apparent upon comparison that the two “notices from 
bidders” set out in your letter—differing slightly in phraseology, but 
substantially identical in import—differ materially from the provi- 
sion relative to excusable delays, condition No. 4, incorporated in 
Standard Government Form 33, short-form contract, comprising in- 
vitation, bid, and acceptance forms, and go far beyond its intent and 
purpose. Their terms are so all inclusive that if accepted as part of 


DECISIONS OF THE COMPTROLLER GENERAL 451 


a contract their effect would be to furnish the contractor immunity 
from responsibility or liability to the Government for default or de- 
lay in contract performance from almost any conceivable cause, no 
matter how readily foreseeable or reasonably to be anticipated at the 
time of contracting, and no matter how remote, incidental, or indi- 
rect might be its connection with or effect upon performance of the 
contract. 

Public contracts are for performance in accordance with their tenor 
and purpose in the public interest and aspirants for Government 
business may not be permitted to limit their own responsibility or re- 
strict the Government’s remedies so unduly as to render it practically 
helpless in event of breach of a contract by the contractor. More- 
over, a contract awarded to a bidder who so limits his obligation 
would not be the contract offered to all bidders, and would be a 
manifest injustice to bidders willing to accept a contract upon the con- 
ditions offered by the Government and to assume reasonable re- 
sponsibility for hazards under Government contracts. 

Accordingly, you are informed that the notices from bidders quoted 
in your letter relative to excuses for default or delay, or stipula- 
tions similar thereto in any other submitted bids, are such as to pre- 
clude acceptance of the bid even though otherwise acceptable. See 8 
Comp. Gen. 299; 13 id. 169; 17 id. 864; A-51799, November 13, 1933, 
to you. 


(B-6399) 


TRAVEL ALLOWANCE—TRANSFER TO FLEET RESERVE SOON AFTER 
REENLISTMENT OR EXTENSION OF ENLISTMENT 


Where a Navy enlisted man applies for transfer to the Fleet Reserve within 
3 months from the date of his reenlistment, or effective date of extension 
of enlistment, and he had the service entitling him to transfer before he 
reenlisted or extended his enlistment, it will be necessary, in order to estab- 
lish the bona fides of the reenlistment or extension for the purpose of 
paying travel allowance based on the transfer, that there be furnished evi- 
dence that a changed condition in the man’s personal affairs, his family, 
or dependents, has arisen since the date of enlistment or extension of 
enlistment of a nature making it desirable and necessary that he be so 
transferred, but where the application for transfer is made more than 3 
months after the extension of enlistment or reenlistment, no question 
will~be raised as to the bona fides of the extension or reenlistment. 19 
Comp. Gen. 225 amplified. 


Assistant Comptroller General Elliott to the Acting Secretary of the Navy, 
October 25, 1939: 


There has been received your letter of October 2, 1939, as follows: 


The instructions contained in paragraph 11 (a) of article 2503, U. S. Navy 
Travel Instructions, were approved by the Comptroller General of the United 
States in decision of April 6, 1925, A-8659, which instructions provide as 
follows: 

“A man transferred to the Fleet Reserve at expiration of enlistment in 
the regular Naval service or transferred at other than expiration of enlistment, 
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and immediately released from active duty is entitled to travel allowance as 
outlined in par. 10 (a) from place of transfer to place of acceptance for last 
enlistment.” 

In the Assistant Comptroller General’s decision of August 17, 1939, B-4519 
[19 Comp. Gen. 225], it is held that although the law entitles an enlisted man 
of the Navy to transfer to the Fleet Reserve “at any time after becoming 
qualified for transfer,” the law “does not authorize travel allowance based on 
transfer at other than expiration of enlistment as extended where the man was 
qualified for transfer when the extension of enlistment became effective and 
the request for transfer is made so soon after the extension becomes effective 
as to suggest there was in fact no intention to serve a substantial portion of 
the extension.” 

The enlistment of the man whose case was considered in decision of August 
17, 1989 supra, expired on September 5, 1938, and he was credited with travel 
allowance from place of expiration of enlistment to place of acceptance for 
enlistment. He had completed 20 years’ service prior to expiration of enlist- 
ment and was eligible for transfer to the Fleet Reserve. He extended his enlist- 
ment effective September 6, 1938, applied for transfer to the Fleet Reserve on 
October 4, 1938, and his transfer and release from active duty pursuant to such 
request were accomplished on November 2, 1938, after service of 57 days in the 
extended enlistment. 

In connection with the foregoing, the Navy Department requests an expression 
of your views on the question as to what is considered a reasonable time elaps- 
ing between reenlistment or extension of enlistment and transfer to the Fleet 
Reserve to entitle an enlisted man to travel allowance upon transfer to the 
Fleet Reserve in accordance with the instructions contained in paragraph 11 (a) 
of article 2503, U. 8S. Naval Instructions, where 16 or 20 years’ service had been 
completed prior to such reenlistment or extension of enlistment. Determina- 
tion of this question is necessary in order that appropriate instructions may 
be issued to the naval service. 


The question is not so much a matter of a reasonable time elapsing 
between reenlistment or extension of enlistment and transfer to the 
Fleet Reserve as it is a matter of the bona fide intention of the man 
when reenlisting or extending his enlistment to serve all or a sub- 
stantial portion of the enlistment or extension. 

Where the enlistment or extension of enlistment is bona fide but 
matters arising thereafter, not anticipated when the reenlistment or 
extension of enlistment occurred, affecting the man personally, his 
family, or dependents, so as to make it desirable or necessary that he 
be relieved from his active naval status, the brevity of time elapsed 
between reenlistment or extension of enlistment and application for 
transfer to the Fleet Reserve is not material as showing a lack of 
bona fide intention to serve during the enlistment or extension. In 
other cases where a minimum period of 3 months elapses between 
the date of enlistment or effective date of extension and the date of 
making application for transfer to the Fleet Reserve, the intention 
of the man to serve all or a substantial portion of the enlistment 
or extension of enlistment may be implied. Accordingly, where the 
application for transfer to the Fleet Reserve is made within 3 months 
from the date of enlistment, or effective date of extension of enlistment, 
by a man having the service entitling him to transfer before reenlisting 
or extending his enlistment, it will be necessary to establish a right to 
travel allowance based on the transfer that there be furnished evidence 
that a changed condition in the man’s personal affairs, his family, or 
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dependents, has arisen since the date of enlistment or extension of 
enlistment of a nature making it desirable and necessary that the man 
be transferred to the Fleet Reserve. Where the application for transfer 
in such a case is made more than 3 months after the extension of 
enlistment or reenlistment, no question will be raised as to the bona 
fides of the extension or reenlistment. 


(B-5668) 


BITUMINOUS COAL ACT OF 1937—PRICE-FIXING ORDERS—EFFECT ON 
GOVERNMENT CONTRACTS 


The Government is not affected by statutory provisions unless expressly named 
or included by necessary implication, particularly where the effect would 
be to restrict or deprive it of existing rights or interests. 

The question whether Government purchasing agents may be authorized or 
required to reject bids submitted by coal producers who are members of 
the Bituminous Coal Code promulgated under the Bituminous Coal Act of 
1937, 50 Stat. 72, for furnishing the Government bituminous coal at prices 
below the minimum prices which may be established pursuant to the said 
act, is too doubtful to warrant either the accounting or administrative 
officers of the Government foreclosing its right to obtain coal on the best 
terms available in the absence of a statute clearly so providing or of a 
final judicial determination, the provisions of section 4 (e) of the act in 
which the United States is not named, or included by necessary implication, 
while broad and general, being insufficient to warrant the conclusion that 
the Congress intended to inclnde the Government and thereby abrogate its 
right to buy coal at the lowest available prices. 

If it should be determined that the Bituminous Coal Act of 1937, 50 Stat. 72, 
forbids coal code members from selling bituminous coal to the United States 
at less than code minimum prices and renders unenforceable such sale con- 
tracts, it still would be no part of the duty of Government purchasing 
agencies to predetermine the matter by the rejection of a bid assumed to be 
in violation of the code, and thus to foreclose the bidder’s opportunity to 
have all questions involved finally adjudicated, the burden of compliance 
with the code being on the contractors and not on the Government or its 
purchasing agents. 


Comptroller General Brown to the Secretary of the Interior, October 26, 1939: 

Your letter of August 21, 1939, submits for decision the question 
of whether Government purchasing agents may be authorized or 
required to reject bids by code members for furnishing the Govern- 
ment bituminous coal at prices below the minimum prices which 
may be established pursuant to the Bituminous Coal Act of 1937, 
50 Stat. 72. The letter is as follows: 


The Bituminous Coal Division of the United States Department of the In- 
terior is now engaged in proceedings which are expected to culminate in due 
course in the establishment of effective minimum prices governing the sale and 
distribution of bituminous coal by producers who accept or have accepted mem- 
bership in the bituminous coal code, promulgated by the National Bituminous 
Coal Commission on June 21, 1937, pursuant to the authority of the Bituminous 
Coal Act of 1937. In contemplation of the establishment of such minimum 
prices, this Division considers it desirable to obtain a ruling from the Comp- 
troller General concerning the right of departments and agencies of the Federal 
Government to reject bids for the sale and delivery of bituminous coal at prices 
which are below those established by the Division. 

The Bituminous Coal Act of 1987 (as modified by the Reorganization Act of 
1939, Reorganization Plan No. II transmitted by the President thereunder, and 
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Orders No. 1394 and 1399 of the Department of the Interior) authorizes the 
Bituminous Coal Division of the Department of the Interior to establish effective 
minimum prices governing the sale and delivery of bituminous coal throughout 
the United States. Such prices become binding upon all producers of bitu- 
minous coal in the United States (including the Territory of Alaska) who 
accept membership in the Bituminous Coal Code. To date, 14,131 producers, 
representing more than 95 percent of the total bituminous coal production in 
the country, have accepted such code membership, and of this number, 11,841, 
representing almost 90 percent of the total tonnage, are still active. 

Once effective minimum prices are established by the Division, the Coal Act 
makes invalid and unenforceable any contract for the sale of coal at a price 
below the applicable minimum prices (Section 4, Part II, subsection (e)): 

“No coal subject to the provisions of this section shall be sold or delivered 
or offered for sale at a price below the minimum or above the maximum there- 
for established by the Commission, and the sale or delivery or offer for sale of 
coal at a price below such minimum or above such maximum shall constitute 
a violation of the code: Provided, That the provisions of this paragraph shall 
not apply to a lawful and bona fide written contract entered into prior to 
June 16, 1933. 

“The making of a contract for the sale of coal at a price below the minimum 
or above the maximum therefor established by the Commission at the time of 
the making of the contract shall constitute a violation of the code, and such 
contract shall be invalid and unenforceable.” 

That these general provisions apply to the sale of coal to the United States 
is clear. One indication of this is to be found in the provisions of section 3 of 
the Coal Act, subsection (a) of which impgses an excise tax “upon the sale 
or other dispoSal of bituminous coal produced within the United States,” and 
subsection (e) of which exempts from this tax sales of coal “for the exclusive 
use of the United States * * * for use in the performance of governmental 
functions.” (It will be notec chat there is no similar exemption from the 
excise tax imposed by section 3 (b) upon sales by producers who are not code 
members.) ‘The existence of the express exemption in section 3 (e) demon- 
strates that the provisions imposing the excise tax upon sales of coal in gen- 
eral would otherwise have applied to sales to the United States; and the same 
interpretation would hold true of the provisions in the Coal Act providing for 
the establishment of minimum prices governing sales in general. 

An additional indication that the regulatory provisions of the Coal Act were 
intended to apply to sales to the United States is furnished by section 9 (b), 
prohibiting the purchase of coal “by the United States or by any department 
or agency thereof, produced at any mine where the producer failed at the time 
of production of such coal to accord to his or its employees the rights” of col- 
lective we free from restraint or interference, as guaranteed by sec- 
tion 9 (a). 

For these reasons, and in view of the express invalidation by section 4 II (e) 
of any contract “for the sale of coal at a price below the minimum * * * 
therefor established” by the Division, it is clear that no Federal department 
or agency should award a coal-purchase contract to a code member whose bid 
price violates the effective minimum price schedule. Since the resultant con- 
tract would be invalid and unenforceable, the bidder might with impunity 
refuse to proceed at any time with the performance of the contract, and the 
Government would in all probability have no right to recover damages, In 
these circumstances, an award would patently be a vain and possibly trouble- 
some act. 

This Division is prepared to cooperate with the Procurement Division of the 
Treasury Department, and with such other Federal departments and agencies 
as are authorized to contract for the purchase of bituminous coal, with a view 
towards promulgating an efficient procedure for acquiring coal at the best prices 
and under the most satisfactory conditions, while at the same time observing 
the requirements of section 4 II (e) of the Coal Act. It is thought that in the 
standard form of instructions to bidders, for use in invitations for bids for the 
furnishing of bituminous coal to the United States Government, a provision 
might be inserted substantially as follows: 

“A bid offering coal at a price (exclusive of the excise tax of one cent per 
ton of 2,000 pounds imposed by section 3 (a) of the Bituminous Coal Act of 
1937) which is less than the minimum price (less the aforesaid excise tax) 
established for such coal by the Bituminous Coal Division of the United States 
Department of the Interior shall be rejected if the bidder is a member of the 
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Bituminous Coal Code promulgated pursuant to section 4 of the aforesaid 
act.” 

The Division intends to facilitate to every possible extent the making of 
determinations by the awarding agency as to whether a bid does not exceed the 
applicable minimum price schedule, and hence whether a contract based upon 
such a bid would be valid under section 4 II (e) of the Coal Act. Besides 
making available lists of code members and schedules of effective prices, and 
keeping the same up-to-date at ali times, this Division could offer to the 
awarding agencies the services of its branch offices throughout the country for 
the purpose of rendering interpretations and rulings as to the application of 
the price schedules to a given situation. 

The necessity for a procedure such as is outlined above is very plain. The 
United States Government purchases approximately 3,000,000 tons of bita- 
minous coal annually for its use; and unless the bids of code members at prices 
below the effective minimum prices are rejected, considerable damage may be 
done to the producers who comply with the requirements of the Act and the 
Code, It is true that a violation of price schedules established by this Division 
could form the basis for administrative proceedings leading to revocation of 
the code membership or to a cease and desist order; yet neither of such alterna- 
tives could entirely rectify the harm which a delinquent code member would 
have caused to his competitors by underbidding them and causing them to lose 
the award. Nor would it eliminate the inconvenience and delay to the awarding 
and consuming Federal agencies which might be caused by termination of the 
coal purchase contract. In these circumstances, this Division considers that the 
most effective and most expeditious manner of enforcing section 4 II (e) is the 
rejection by Federal contracting agencies of any bid by a code member which 
does not conform to the applicable price schedules established by this Division. 

However, before preparing the necessary rules and the proper procedure, it 
is desired that an expression be obtained as to whether the foregoing analysis 
of section 4 II (e) is in accord with your views, and whether Federal award- 
ing agencies may properly reject bids for the supply of coal at prices which 
are below the effective prices established by this Division. Attention is invited 
in this connection to decision No. A—93313 rendered to the Secretary of the 
Interior by Acting Comptroller General Elliott on March 22, 1938, and reported 
in 17 Comp..Gen. 770. Although the result reached in that decision is in no 
way inconsistent with the analysis set forth above, a statement made in the 
body of the decision purely by way of obiter dictum is, in the opinion of this 
Division, not justified by the Coal Act nor by any other provision of law. 

In the case cited, bids for the sale and delivery of coal were opened at the 
Bureau of Mines Experiment Station, in Pittsburgh, Pa. One proposal was at 
a price higher than the lowest bid, but was coupled with a discount for prompt 
payment that would make such bid the lowest. Inquiry from the Pittsburgh 
office of the National Bituminous Coal Commission (the predecessor of this 
Division) disclosed that the use of discounts would violate the marketing rules 
and regulations which had been promulgated by the Commission, and which 
were still in effect at that time. Accordingly, all discounts were disregarded by 
the Bureau of Mines, and the contract was awarded to the lowest bidder. A 
few days later, the marketing rules and regulations in question were revoked 
by the Commission, but the Commission ruled that these had remained effective 
until revocation. In the meantime, the bidder who had offered the highest 
discount protested against the award in disregard of the discounts, and this 
protest was referred to the General Accounting Office. 

Acting Comptroller General Elliott pointed out that the discount in question 
would not have brought the mine price of the coal below the effective minimum 
prices, and that these prices were rescinded only after the contract had been 
entered into, The Acting Comptroller General then stated: 

“Neither the Act of April 26, 1987, nor the above referred to rules of the 
National Bituminous Coal Commission, prohibit the giving of discount to the 
United States for prompt payment so long as the amount of discount was not 
sufficient to bring the net price of the coal below the minimum price established 
by the National Bituminous Coal Commission.” 

Plainly, there is nothing in this decision which is inconsistent with the 
analysis of section 4 II (e) of the act adopted by this Division. Since the act 
does not make invalid and unenforceable contracts which violate the marketing 
rules and regulations, an otherwise proper bid should not be rejected because of 
such a violation, The situation is obviously entirely different with respect to 
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contracts which violate the effective minimum prices, in view of the express 
provision in the act making such contracts valid and unenforceable. 

However, the Acting Comptroller General proceeded to state, by way of 
obiter dictum (17 Comp. Gen. 772) : 

“Furthermore, there is no duty on the purchasing agencies of the Govern- 
ment to ascertain whether the prices at which coal is offered are below those 
fixed under authority of the Bituminous Coal Act, and there is no authority 
in any contracting officer of the Government to reject a bid merely because 
the price or discount offered may contravene some code or regulation under 
the said act.” 

It is respectfully submitted that the foregoing statement was not necessary 
to the decision of the question there involved, and is not supported by the 
provisions of the act, and therefore should not be regarded as an authority 
relevant to the situation at present under discussion. Under section 4 II (e), 
contracts for the sale of coal at prices below the established minimum are 
expressly made “invalid and unenforceable”; and it is hardly open to argument 
that a Federal agency may decline to accept a bid which, although the lowest 
submitted, would not result in a binding or enforceable contract. It is there- 
fore the opinion of this Division that the obiter dictum cited above should ex- 
pressly be recognized as in no way precluding Federal purchasing agencies 
from rejecting bids for the sale of coal which could not form the basis for a 
valid contract because of the operation of section 4 II (e). Indeed, any other 
position would enable one Federal office to participate in the violation by a 
producer of an act of Congress administered by another Federal office. 

If the dictum in 17 Comp. Gen. 770, T72, is clarified or disavowed as an 
applicable authority, any obstacle in the precedents to the procedure pro- 
posed above would be removed, including letter A-94218 of May 27, 1938, from 
Acting Comptroller General Biliott to the Secretary of the Treasury. That 
letter adverted to the rejection by the Procurement Division of certain bids for 
the furnishing of bituminous coal on the ground that the prices quoted were 
lower than those prescribed by the National Bituminous Coal Commission. 
The Acting Comptroller General cited the dictum hereinabove referred to, and 
stated : 

“The decisions of this office are to the effect that as the provisions of section 
8709, Revised Statutes, contemplate that purchases for the Government shall 
be made at the lowest price obtainable, consistent with the actual needs dis- 
closed, appropriated moneys are not available for payments in connection with 
contracts awarded to other than the lowest bidders under advertised specifica- 
tions for the supplies.” 

This letter was, however, not an outright decision, but merely brought the 
matter to the attention of the Secretary of the Treasury “for such administra- 
tive action as may be appropriate.” If the dictum in 17 Comp. Gen. 770 is 
clarified or disavowed, letter A-94218 could still be justified on the ground 
that the injunction which had been issued by several courts against the mini- 
mum price orders of the Commission, and the revocation of such orders by the 
Commission, justified the “appropriate administrative action” indicated by the 
Acting Comptroller General. 

In view of the fact that effective minimum price schedules are expected 
soon to be established, it is respectfully requested that the benefit of your views 
on the above matter be furnished as early as possible, specifically whether 
you agree with this Division that section 4 II (e) of the Coal Act justified the 
rejection by Federal purchasing agencies of bids for furnishing bituminous coal 
at prices which, although lowest, could not form the basis of a valid or 
enforceable sales contract under the Bituminous Coal Act of 1937. 


The matters involved have been given careful consideration, but 
it is concluded that the question admits of too much doubt to warrant 
either the accounting or administrative officers foreclosing the right 
of the Government to obtain the coal needed in the performance of 
its functions on the best terms available, in the absence of a statute 
clearly so providing or of a final judicial determination that code- 
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member contracts with the Government at less than code minimum 
prices are prohibited by the Bituminous Coal Act. 

In purchasing some 3 million tons of bituminous coal a year, the 
difference between minimum code prices fixed generally for a produc- 
ing area and the prices at which individual producers may be able 
and willing to sell coal to the Government may amount to many 
millions of dollars over the period the act may be kept in effect, and 
it is not to be assumed that the Congress intended to vote such a 
subsidy to Government coal contractors or to impose such burden on 
Government finances, where that intention is not clearly expressed or 
necessarily implied. In this connection it may be noted that while 
the great amount of bituminous coal purchased annually by the Gov- 
ernment makes it obviously important that the best possible prices 
be obtained, the tonnage involved, stated to be some 3 million tons 
a year, represents something less than 1 percent of annual produc- 
tion, and, hence, its exclusion from the minimum-price requirements 
will not materially affect the general operation of the act or tend to 
defeat its purposes. It follows that the subjection of such Govern- 
ment purchases to the minimum-price provisions is not essential to 
the accomplishment of the general purposes of the legislation and, 
therefore, it cannot be said that such inclusion is required by neces- 
sary implication to give effect to the statute in any essential respect. 
See United States v. Herron, 20 Wall. 251. 

As pointed out in your letter, subsection 3 (e) of the act exempts 
coal sold to the Government from the excise tax of 1 cent a ton im- 
posed by subsection 3 (a) upon the sale or other disposal of bitumi- 
nous coal produced in the United States, whether by code members 
or nonmembers, and subsection 9 (b) of the act prohibits the pur- 
chase by the United States of coal produced at any mine where the 
producer failed to accord to his employees the collective-bargaining 
rights set forth in subsection 9 (a). But it is not apparent how these 
provisions demonstrate any clear legislative intent to prohibit code- 
member sales to the Government at less than code prices under sec- 
tion 4 of the act. As against any such deduction from these special 
provisions of an intent to so restrict and burden the Government, 
it is not without material significance that in enacting the Bitumi- 
nous Coal Act of 1987, which is largely a recasting and reenactment 
of the Bituminous Coal Act of 1935, there were omitted the provi- 
sions of section 14 of the prior act, 49 Stat. 1006, prohibiting pur- 
chases by the Government from producers not complying with the 
code and requiring Government contractors to purchase coal from 
code members only. By the omission of these provisions the Gov- 
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ernment and its contractors were left free to purchase coal from 
code members or nonmembers as might prove most advantageous, 
the only restriction being that contained in section 9 (b) of the new 
act, supra, prohibiting Government purchases from producers not 
according collective-bargaining rights to their employees. This 
denotes that the Congress did not intend further to limit or burden 
the Government for the benefit of code members, or, at least, n 
further than that involved in exempting code members from the 
1914-percent tax imposed by section 3 (b) of the act, which non- 
members are required to pay on sales to governmental as well as 
nongovernmental purchasers. 

It thus seems evident that if code-member contracts with the Gov- 
ernment at less than code minimum prices are interdicted by the 
act, it is not by virtue of any intent expressed in, or to be deduced 
from, other provisions, but solely by virtue of the express language 
appearing in section 4 (e) of the act, applicable to code members 
only, that— 

No coal subject to the provisions of this section shall be sold or delivered or 


offered for sale at a price below the minimum or above the maximum therefor 
established by the Commission, * * 


and that 


The making of a contract for the sale of coal at a price below the minimum vr 
above the maximum therefor established by the Commission at the time of the 
making of the contract shall constitute a violation of the code, and such contract 
shall be invalid and unenforceable. 


This language is broad and inclusive in form. But as against any 
conclusion that it was intended to apply to the Government, or to 
burden the Government by prohibiting sales to, or contracts with, the 
Government at less than code prices, stands the familiar canon of 
statutory interpretation that the sovereign is not affected unless ex- 
pressly named or included by necessary implication in statutory provi- 
sions, particularly where the effect would be to restrict or deprive the 
sovereign of existing rights or interests. The history of this rule and 
its application in American jurisprudence are discussed in the opinion 
of the Circuit Court of Appeals, Second Circuit, in /n re Tidewater 
Coal Exchange, 280 Fed. 648, 650, as follows: 

* * * JTn the interpretation of statutes the principle is old and well estab- 
lished that the crown is not bound by a statute unless named in it. It seems to 
rest upon the theory that the law is prima facie presumed to be made for subjects 
only. Willion v. Berkley, Plowd. 236. In Maxwell on the Interpretation of 
Statutes (5th Ed.) 220, that writer declares that the crown is not reached, except 
by express words or by necessary implication, in any case where it would be 
ousted of an existing prerogative or interest. “Where,” he says, “the language of 
the statute in general, and in its wide and natural sense would divest or take 
away any prerogative or right from the crown, it is construed so as to exclude 


that effect. When the king has any prerogative estate, right, title, or interest, 
he shall not be barred of them by the generai words of an Act of Parliament.” See 
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Bacon’s Abr. “Prerogative” (E) 5 (c); Co. Litt. 43b; Chit. Prerogative, 382, 
Ascough’s Oase, Cor. Cas. 526; Magdalen College Case, 11 Rep. 74b. 

In another way it is expressed by saying that in the construction of general 
words or dubious provisions there is a presumption against any intention to 
surrender public rights, or to affect the Government. Lewis’ Sutherland, Statu- 
tory Construction (2d Ed.) vol. 2, p. 931; Attorney General v. Donaldson, 10 
M. & W. 117; Huggins v. Bambridge, Willes 241; Stoughton v. Baker, 4 Mass. 522, 
8 Am. Dec. 236; State v. Kinne, 41 N. H. 238. 

Mr. Justice Story, in 1827, in United States v. Greene, 4 Mason, 427, 26 Fed. 
Cas. 33, No. 15,258, had before him the right of the United States to sue in the 
Federal courts on a note as the indorsee, the maker and payee being citizens of 
the same State. The question arose under the Judiciary Act of 1789, c. 20, 1 Stat. 
78. Section 11 of that act provided that no civil suit should be brought in either 
a District or Circuit Court to recover on a promissory note or other chose in 
action in favor of an assignee, unless such suit might have been prosecuted in 
such court if no assignment had been made, except in cases of foreign bills of 
exchange. If that provision applied to the United States, the suit could not be 
brought. It was held that the language of section 11 could not be construed as 
applicable to the United States as the government was not expressly named; and 
section 9 of the act gave the District Courts jurisdiction of all suits at common 
law where the United States sues and the matter in controversy amounted, exclu- 
sive of costs, to the sum or value of $100. 

In United States v. Hoar, 2 Mason, 311, 26 Fed. Cas. 329, No. 15, -373, 
Mr. Justice Story, in 1821, declared that, where the government is not expressly 
or by necessary implication included, it ought to be clear, from the nature of 
the mischiefs to be redressed or the language used, that the government itself 
was in contemplation of the Legislature, before a court of law would be author- 
ized to put such an interpretation upon any statute. He added: 

“In general, acts of the Legislature are meant to regulate and direct the acts 
and rights of citizens; and in most cases the reasoning applicable to them 
applies with very different, and often contrary, force to the government itself.” 

And see United States v. Hewes, Crabbe, 307, 26 Fed. Cas. 297, No. 15359. 

In Dollar Savings Bank vy. United States, 19 Wall. 227, 239, 22 L. Ed. 80, 
Mr. Justice Strong, speaking for the court, said: 

“It is a familiar principle that the king is not bound by any act of Parlia- 
ment, unless he be named therein by special and particular words. The most 
general words that can be devised (for example, any person or persons, bodies 
politic or corporate) affect not him in the least, if they may tend to restrain 
or diminish any of his rights and interests. He may even take the benefit of 
any particular act, though not named. The rule thus settled respecting the 
British Crown is equally applicable to this Government, and it has been applied 
frequently in the different states, and practically in the Federal courts. It 
may be considered as settled that so much of the royal prerogatives as belonged 
to the king in his capacity of parens patriae, or universal trustee, enters as 
much into our political status as it does into the principle of the British 
Constitution.” 

In United States vy. Herron, 20 Wall. 251, 255, 22 L. Ed. 275, that court, again 
referring to the subject, said, speaking through Mr. Justice Clifford: 

“Acts of Parliament, says Chitty, which would divest or abridge the king of 
his prerogatives, his interest, or his remedies in the slightest degree, do not in 
general extend to or bind the king, unless there be express words to that effect. 
Therefore, says the same learned author, the statutes of limitation, bankruptcy, 
insolvency, set-off, etc., are irrelevant in the case of the king, nor does the 
statute of frauds relate to him, which last proposition is doubted by high 
authority. Exceptions exist to that rule undoubtedly, as where the statute is 
passed for the general advancement of learning, morality, and justice, or to 
prevent fraud, injury, and wrong, or where an act of Parliament gives a new 
estate or right to the king, as in that case it will bind him as to the manner 
of enjoying or using the estate or right as well as the subject.” 

And in a subsequent portion of the opinion, again recurring to the subject 
(20 Wall. 262, 22 L. Ed. 275), Mr. Justice Clifford said: 

“Greater unanimity of decision in the courts or of views among text-writers 
can hardly be found upon any important question than exists in respect to this 
question in the parent country, nor is there any diversity of sentiment in our 
courts, federal or state, nor among the text-writers of this country.” 
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In Guarantee Title € Trust Co. v. Title Guaranty & Surety Co., 224 U. S. 152, 
155, 32 Sup. Ct. 457, 56 L. Ed. 706, the rule is again stated, the foregoing cases 
are cited, and it is declared that “the proposition is established.” 


There never has been doubted, of course, the right of the Govern- 
ment to buy its coal at the lowest available prices, or its right freely 
to contract with any of its citizens on that basis. On the contrary, 
such procedure has long been affirmatively contemplated and re- 
quired by the provisions of section 3709, Revised Statutes. The 
conclusion that Congress intended to abrogate such governmental 
rights and by implication to repeal such statutory requirement needs 
more support than the general language found in section 4 (e) of 
the Bituminous Coal Act, supra, which was not addressed to the 
Government, and in which the United States is not named, or in- 
cluded by necessary implication, to give general effect to the legis- 
lative purpose. 

But even if it could or should be determined that the act forbids 
code members from selling coal to the United States at less than 
code minimum prices and renders unenforceable such sale contracts, 
it still would be no part of the duty of Government purchasing 
agencies to predetermine the matter by the rejection of bids assumed 
to be in violation of the code. The act subjects code members to 
certain penalties for willful code violations, principally the loss of 
code membership and the payment of penalties to regain member- 
ship, but they are free to assume the risk of such penalties and the 
act does not impose on coal purchasers any obligation to police the 
code in this or other respects. It is noted in this connection that a 
Senate amendment making it a misdemeanor knowingly to purchase 
coal from a code member in such manner that its sale constitutes a 
violation of the code was eliminated from the act in conference. 
H. R. Conference Report, No. 578, April 9, 1937, page 9, amendment 
No. 62. The act makes code member contrats at less than code 
minimum prices unenforceable, but even if this applies to contracts 
with the Government, which it apparently does not, a contract so 
made, while voidable, would be good to the extent actually per- 
formed, Willard, Sutherland & Co. v. United States, 262 U. S. 489, 
and if the contractor is willing to make and abide by the contract, 
either because he considers it not in violation of the code or because 
willing to assume the risk of possible penalties or for any other rea- 
son thought to justify such action, there would appear no authority 
for Government contracting agents to act as his guardian in such 
respects, contrary to the possible interests of the Government, and, 
by a summary rejection of his bid, to foreclose his opportunity to 
have all questions involved finally adjudicated. What might be 
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the true minimum price applicable to any particular lot of coal 
would seem to be complicated by so many various factors that many 
reasonable differences of opinion may be expected, and the act does 
not require or authorize a determination of such questions by Gov- 
ernment purchasing officers, either with or without the advice of 
representatives of the Bituminous Coal Division, as a condition pre- 
cedent to contracting for the innumerable lots of coal required to be 
purchased by the United States each year. So far as code compli- 
ance may be required in making such contracts, the burden is on the 
contractors and not on the Government or its purchasing agents. 

For these reasons I am constrained to hold that the proposed 
procedure would not be authorized unless and until the Congress 
expressly so provides. 


(B-5212) 


COMPENSATION AND CLASSIFICATION CHANGES—TRANSFERRED RE- 
ORGANIZATION PLAN PERSONNEL—FEDERAL SECURITY AGENCY 


The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
58 Stat. 563, do not prohibit the commissioning in the reserve corps of the 
Public Health Service for active duty at the same or a different station and 
at a higher rate of compensation, of a medical or dental interne at a marine 
hospital, ete., who has been discontinued or has resigned, the established 
practice of the Public Health Service to select internes of demonstrated 
ability for vacancies in the reserve corps being in the nature of a regula- 
tion and thus having been continued in force under the provisions of 
section 8 (c) of the act. 

fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 58 
Stat. 563, do not prohibit the promotion of a Public Health Service reserve 
officer to the grade of passed assistant surgeon in accordance with regu- 
lations of the Public Health Service, the provisions of which are continued 
in force by section 8 (c) of the act. 

The fiscal year 1940 prohibitory personnel compensation and classification change 
provisions of section 10 (b) of the Reorganization Act of 1939, 53 Stat. 
563, do not prohibit the reappointment of an emergency clerk whose services 
were discontinued after the effective date of the said act, to a different 
emergency position at a higher rate of compensation, provided the dis- 
continuance was not in anticipation of, or for the purpose of, such 
reappointment. 

The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
58 Stat. 5683, do not prohibit the selection to fill an entirely different 
position, upon the certification of the Civil Service Commission from the 
register of eligibles, of an employee who occupied a temporary position 
the Civil Service authority for which terminated during the fiscal year 
1940, but any change in classification or compensation may not become 
effective prior to July 1, 1940. 

The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
58 Stat. 568, do not prohibit the selection, upon the certification of the 
Civil Service Commission from the register of eligibles, of an employee 
performing duties of a position improperly allocated. to fill the position 
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after proper allocation, but any change in classification or compensation 
may not become effective until July 1, 1940 since any discontinuance of the 
employee to accept the properly allocated position for which certified 
would be in anticipation of, or for the purpose of, such acceptance, 

The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 53 
Stat. 563, do not prohibit the administrative assignment, at the employee's 
request, of an employee in the sub-professional service to perform the 
duties of a position established in the custodial service at a lower com- 
pensation rate, but any Change in classification or compensation may not 
become effective until July 1, 1940. 

The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, do not prevent changes in the amount of annual part-time 
compensation corresponding to the increase or decrease in the services 
required of “part-time” physicians of the Public Health Service if their 
classification act grades are not changed during the fiscal year 1940. 

There is nothing in section 10 (b) of the Reorganization Act of 1989, 53 Stat. 
568, justifying any distinction between regular and emergency appropria- 
tions in the application of the restrictions of the said section on changes 
in compensation and classification during the fiscal year 1940. 


Comptroller General Brown to the Federal Security Administrator, October 28, 
1939: 


I have your letter of September 26, 1939, as follows: 


Under date of July 24, 1939, your decision was requested with respect to a 
number of questions which had arisen in connection with the application of 
Section 10—b of the Reorganization Act. 

Since your reply dated August 22, 1939, B 5212, was received, a number of 
other questions have arisen respecting personnel of the Public Health Service. 
Your decision with respect to the following questions is, therefore, requested: 

1. It has been the practice for a number of years to fill vacancies in the reserve 
corps at marine hospitals and federal penal and correctional institutions by 
selecting internes who have demonstrated their ability and in many cases passed 
a written examination for appointment in the regular corps as prescribed by the 
regulations of the Public Health Service. Medical and dental internes are 
usually appointed for a period of one year and upon the expiration of this 
period are either discontinued or commissioned in the reserve or regular corps 
for duty at other stations. 

Will Section 10—b prohibit a medical or dental interne from being discontinued 
and commissioned in the reserve corps at a higher rate of compensation to fill 
a vacancy at the same or different station? 

2. A dental interne on duty at the U. 8. Penitentiary at Leavenworth, Kansas, 
is resigning. After the resignation becomes effective may this individual be 
commissioned as an assistant dental surgeon of the reserve for active duty at 
the Federal Reformatory, El] Reno, Oklahoma, to fill an existing vacancy provid- 
ing he defrays his own travelling expenses to the new station? 

8. Under date of May 23, 1939, a reserve officer on duty at the Public Health 
Service relief station, San Pedro, California, was recommended for promotion 
to the grade of passed assistant surgeon. In accordance with the provisions of 
paragraph 84 of the regulations of the Public Health Service, the Reserve Board 
under date of June 2, 1939, approved his promotion. On June 9, 1939, the 
Secretary of the Treasury approved the promotion, effective date of oath. On 
June 13, 1939, this officer was instructed to take oath of office July 1, which he 
did. In view of the action taken before July 1, is the promotion of this doctor 
prohibited by Section 10-b? 

4. The services of an emergency clerk BO-5 at $1,620 per annum were dis- 
continued since the effective date of the Reorganization Act. Since last May 
efforts have been made to locate someone with special training in answering 
inquiries for information on medical subjects but without success. Will sec- 
tion 10-b prohibit the reappointment of the same individual to a different 
emergency position at a higher rate of compensation? 

5. On June 30, 1989, a certain employee occupied a temporary position 
the Civil Service authority for which terminated August 15; on August 14, a 
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certificate of eligibles was received from the Civil Service Commission to fill 
an entirely different position, that is, different designation, grade, and pay, 
and eligible number one on this certificate was this same individual. Will 
section 10-b prohibit this office from selecting eligible number one to fill the 
vacancy existing? 

6. In answer to question (i) on civil employees placed before you in the 
letter of July 24, the following reply was made: 

“As these questions appear to be based upon supposed conditions which may 
not arise during the current fiscal year, they will not be answered at this 
time.” 


As conditions actually exist as outlined in question (i) and will continue to 
occur, your further consideration of this question is desired. At the marine 
hospital in Detroit an attendant was on duty June 30 and July Ist in a 
position where he performed duties which the Civil Service Commission has 
advised constituted a misassignment and which position the Commission states 
must be filled by an eligible from an appropriate register. A register was 
requested of the Commission and the name of this misassigned employee 
appears thereon. Can the medical officer, who must discontinue the services 
of this man as an attendant, in the custodial service, then proceed to select 
and appoint this individual from the register of eligibles in hand to fill the 
position, which when properly allocated by the Civil Service Commission is 
in the subprofessional service at a higher rate of compensation with the desig- 
nation of “Medical Technician?’ Similar situations have arisen in the marine 
hospitals at Baltimore, Memphis, and Fort Stanton, and will be received from 
many others because the Civil Service Commission is demanding that mis- 
assigned attendants be replaced by civil service eligibles selected from appro- 
priate registers. Your attention is invited to the fact that unless this man 
is selected from the certificate issued, he will lose his relative position on the 
register and might not again be reached for a probational appointment. 

7. At the National Institute of Health an employee serving as a minor 
laboratory assistant in the subprofessional service, grade two, at $1,320 per 
annum, desires to be placed in one of the guard positions recently established 
in the custodial service, grade three, at a compensation of $1,200 per annum. 
Does your decision of August 22, 1939, prohibit this employee from accepting 
the guard position since your answer to question (m) prohibits a demotion 
in grade or reduction in compensation except when required for disciplinary 
purposes? 

8. There are many small stations of the Public Health Service supervised by 
local physicians who are paid small annual compensations, based upon an evalu- 
ation of the services to be rendered beneficiaries, availability for duty, and re- 
sponsibility as official representative of the Service. These physicians are classi- 
fied in the Professional Service and designated as “part time,” their appointments 
being authorized by the act of May 14, 1937 (42 U. S. C. 67). It has been the 
practice to change the annual part-time compensation of these physicians to 
conform to the increase or decrease in services required of them, but not to 
change the classification grade. The Surgeon General is of the opinion that the 
act of May 14, 1937, above referred to, is controlling and that section 10—-b of the 
Reorganization Act of 1939 does not operate during the fiscal year 1940 to pre- 
‘vent such changes in annual part-time compensation. Is this correct? 

9. Will all your answers to questions submitted respecting civilian personnel 
be as equally applicable to employees paid from emergency funds? 


In decision of August 22, 1939, B-5212, 19 Comp. Gen. 237, 243, 
the answers to the questions in the first series, involving the commis- 
sioned personnel of the Public Health Service, were prefaced by the 
following general statement— 

However, in the application of said section 10 (b) there may not be overlooked 
the provisions of section 8 (c) of the same act, 53 Stat. 563, as follows: 

“All laws relating to any agency or function transferred to, or consolidated 


with, any other agency or function under the provisions of this title shall, insofar 
as such laws are not inapplicable, remain in full force and effect.” 
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The various pay statutes applicable to commissioned officers of the Public 
Health Service, and the administrative regulations issued pursuant thereto 
which have the force and effect of law (par. 118 to 124 of the regulations, United 
States Public Health Service, 1931), prescribe a schedule of rates of pay and 
allowances for the commissioned personnel of the Public Health Service based on 
rank, length of service, etc., and under the provisions of section 8 (c) of the 
Reorganization Act, such statutes and regulations continue to operate with re- 
spect to said commissioned personnel affected by the Reorganization Act and 
reorganization plans thereunder. 


There are for consideration, also, the provisions of section 8 (a) 
of the Reorganization Act of 1939, 53 Stat. 563, as follows: 

All orders, rules, regulations, permits, or other privileges made, issued, or 
granted by or in respect of any agency or function transferred to, or consoli- 
dated with, any other agency or function under the provisions of this title, and 
in effect at the time of the transfer or consolidation, shall continue in effect to 
the same extent as if such transfer or consolidation had not occurred, until 
modified, superseded, or repealed. 

Regulations of the Public Health Service, having the force and 
effect of law, provide for the appointment of internes (paragraphs 95 
and 96), and, also, for appointment and promotion of reserve offi- 
cers (paragraphs 72 to 87). It appears generally accepted that an ad- 
vanced medical or dental student is required to serve his internship 
before he may qualify for practice in the medical or dental profession 
generally. While the regulations of the Public Health Service do not, 
in express terms, provide for appointment as reserve officers of in- 
ternes, after service for a specified period, yet, in line with the general 
practice in the medical profession and having regard for the provisions 
of section 8 (a) of the act above quoted, the practice of the Public 
Health Service in selecting internes to fill vacancies in the reserve 
corps as described under question 1 of your submission may be re- 
garded as partaking of the nature of a regulation and, as such, con- 
tinued in force under the provisions of section 8 (c) of the Reorganiza- 
tion Act, supra. Accordingly, question 1 is answered in the negative. 

The principle underlying the answer to question 1 is equally ap- 
plicable to question 2—there appearing no difference, in principle, 
between the matter of an interne being discontinued for the purpose 
of being commissioned in the reserve corps and of one who resigns for 
the purpose of accepting a commission in the reserve. Therefore, 
question 2 is answered in the affirmative. 

Paragraph 84 of the Regulations of the Public Health Service, to 
which you refer, provides as follows: 

A board of three or more commissioned officers shall be convened from time to 
time by the Surgeon General for the purpose of recommending officers for pro- 
motion. Recommendations for promotions must be based solely on the record for 
fitness and capacity, without regard to seniority, except that selections will or- 
dinarily be made from the next lower grade. Vacancies in the higher grades 


may be filled by original appointment to the reserve, but will ordinarily be filled 
by selection from officers in the reserve. 


No officer shall be promoted who has been found physically unfit for duty in 
the grade for which he is examined. 
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Reference is made, also, to paragraph 31 of the same regulations, as 
follows: 


Any officer on duty in the service under the terms of a commission in the reserve 
may be examined for appointment in the grade of passed assistant surgeon: Pro- 
vided, This shall apply only to officers who have rendered full-time service during 
the seven years last past and whose age is not more than 39 years; but no officer 
shall be appointed until after passing the examination prescribed for entrance 
in the grade of passed assistant surgeon. 


If the promotion of the reserve officer referred to in question 3 to 
the grade of passed assistant surgeon was made in accordance with 
the above-quoted regulations, the question is answered in the nega- 
tive. See questions and answers (a), (b) and (c), first series, deci- 
sion of August 22, 1939, B-5212. 

With reference to question 4, there is for consideration decision of 
September 24, 1935, 15 Comp. Gen. 243, 244, relative to the applica- 
tion of Executive Order No. 7070, dated June 12, 1935, which pro- 
hibited the transfer of, an employee at an increase in compensation 
from one position to another position the salary of which is paid 
from emergency fund, unless such transfer was approved by the 
President. In said decision it was stated in pertinent part, as follows: 

There is noted the statement in the second paragraph of your letter that 
“This Administration has attempted to discourage the requesting of termina- 
tions and voluntary resignations from other departments by employees seeking 
to be appointed in the Resettlement Administration.” In this connection I have 
to advise that a voluntary termination, by resignation or otherwise, from another 
department or branch of the Federal service and an appointment under the 
Resettlement Administration, even though there be a few days’ break in the 
service, is a transfer within the terms of the Executive order. Any attempt to 
evade the consequences of the Executive order by subterfuge may result in 


disallowance of credit for payments of salary to the employee involved. * * * 
* * *” . oo * o 


The Executive order does not apply to cases in which the separation from the 
former service was in fact involuntary or was due to the expiration of the 
period of the appointment under which serving at the time of or prior to the 
transfer or new appointment. 


See, also, 15 Comp. Gen. 710, holding as follows (quoting from the 
syllabus) : 


The provisions of Executive Order No. 7070, dated June 12, 1935, prohibiting 
salary increases upon transfer to positions paid from emergency funds, except 
upon approval of the President, are not applicable to appointments after resig- 
nation from another Federal agency or establishment where the resignation is 
subsequent to receipt of notice and in anticipation of involuntary separation. 
Appropriate explanatory remarks should appear on pay roll or otherwise in the 
accounts in such cases. 


Thus, in applying the Executive order, a separation or a resignation 
and reappointment was regarded as a transfer only if voluntary and 
in anticipation of reappointment to another position at an increase in 
compensation. ‘The same general rules appear properly for applica- 
tion during the fiscal year 1940, in respect of the operation of section 
10 (b) of the Reorganization Act. Accordingly, if the discontinuance 
of the services of the emergency clerk in Grade EO-5 at $1,620 per 
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annum was not made in anticipation of, or for the purpose of, reap- 
pointment of the clerk to a different emergency position at a higher 
rate of compensation, question 4 is answered in the negative; other- 
wise in the affirmative. 

In answer to question 5, you are advised that the employee referred 
to may be selected to fill the position upon the certification of the Civil 
Service Commission from the register of eligibles, but any change in 
classification or compensation may not become effective prior to July 1, 
1940. See questions and answers (a), (b), (c), and (d), second series, 
decision of August 22, 1939, B-5212. 

The answers to questions 4 and 5, supra, are for consideration in 
answering question 6. Referring to the answer to question 4, it seems 
clear that the discontinuance of the employee mentioned in question 6 
from a position of attendant in the Custodial Service would be solely 
for the purpose of accepting the position which “when properly allo- 
cated by the Civil Service Commission is in the subprofessional service 
at. a higher rate of compensation with the designation of ‘medical tech- 
nician’,” involving both a change of classification and compensation. 
Section 10 (b) of the Reorganization Act would prohibit this change 
in classification and compensation during the fiscal year 1940. How- 
ever, referring to the answer to question 5, section 10 (b) of the Reor- 
ganization Act does not prohibit the selection of this employee who 
was in the service on June 30, 1939, from the register of eligibles 
established by the Civil Service Commission, to fill a position, the 
duties of which he has been performing through misassignment, but 
any change in classification or compensation may not become effective 
until July 1, 1940. 

Referring to question 7, the employee may accept the position—that 
is, he may be administratively assigned to fill the position—and may 
perform the duties thereof, but section 10 (b) of the Reorganization 
Act precludes any change in his classification or compensation prior to 
July 1, 1940, 

Section 67, Title 42, U. S. Code, provides as follows: 

After May 14, 1937, field employees of the Public Health Service, except those 
employed on a per-diem or fee basis, who render part-time duty and are also 
subject to call at any time for other services, may be paid annual compensation 
for such part-time duty and, in addition, such fees for such other services as 
the Secretary of the Treasury may determine: Provided, That the total amount 
paid to any such employee for any fiscal year shall in no case exceed the 


amount of the minimum annual salary rate of the classification grade of the 
employee. (May 14, 1937, c. 180, Title I, § 1, 50 Stat. 148.) 


Section 8(c) of the Reorganization Act, quoted and applied in 
decision of August 22, 1939, B-5212, permits the continued operation 
of the 1937 statute, above quoted, the proviso of which limits the total 
amount to be paid to part-time employees of the Public Health 
Service to the minimum annual salary rates of the classification 
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grades of the employees. See 17 Comp. Gen. 303. Consequently, in 
answer to question 8 you are advised that if the classification act 
grades of the part-time employees referred to are not changed during 
the fiscal year 1940, section 10 (b) of the Reorganization Act does not 
operate during said fiscal year to prevent changes in the amount of 
the annual part-time compensation corresponding to the increase or 
decrease in the services required. 

Question 9 is answered in the affirmative—nothing appearing in 
section 10 (b) of the Reorganization Act justifying any distinction 
between regular and emergency appropriations in the application 
of the restrictions of the statute. 


(B-6009) 


CONTRACTS—EQUIPMENT RENTED WITH OPERATORS—NONAPPLICA- 
BILITY OF REQUIREMENTS AS TO MINIMUM WAGE AND PERFORM- 
ANCE AND PAYMENT BOND PROVISIONS 


Contracts for rental of equipment with operating personnel are ot contracts 
“for construction, alteration, and/or repair * * * of public buildings 
or public works”’—even though the equipment may be used in connection 
with the construction of “public buildings” or “public works”—and conse- 
quently neither the minimum wage, etc., requirements of the Bacon-Davis 
Act, as amended, 49 Stat. 1011, nor the requirements in the Miller Act, 49 
Stat: 793,°as to performance and payment bonds, are for inclusion therein. 


Comptroller General Brown to the Secretary of the Interior, November 1, 1939: 


There have been brought to my attention the following contracts, 
among others, entered into by officials of the Bonneville Project: 


Contract No. Date | Contractor 


. 12,1939 | Graham Bros. & Medley. 
Parker-Schram Co. 
‘i John Havlik, Jr. 
Ibp-326 Apr. J. A. Lyons. 
Ibp-367 Vernie Jarl. 


The contracts are for the rental of tractors, with operators, for 
an estimated number of hours, and provide for the payment of a 
stipulated sum for each hour of operating use. In addition to fur- 
nishing operators, the contractors are required to bear all expenses 
incident to the maintenance and care of the equipment, including fuel, 
oil, grease, tires, and repairs. The point of delivery of the equipment 
is shown but the contracts do not show the purpose for which the 
equipment was rented. Also, the contracts are made subject to the 
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provisions of the Bacon-Davis Act, as amended, 49 Stat. 1011, and 
the Miller Act, 49 Stat. 793, performance and payment bonds have 
been required, the specifications set forth the prevailing wage rates 
to be paid operators, mechanics, helpers, and truck drivers, and the 
contractors are required to report monthly to the Department of 
Labor the number of persons on their respective pay rolls, the ag- 
gregate amount of such pay rolls, the man-hours worked, etc. 

Upon receipt and examination of the contracts in this office a com- 
munication was directed to the Administrator of the Bonneville 
Project, under date of July 25, 1939, in pertinent part as follows: 


It is noted that these contracts incorporate provisions relative to minimum 
wages, etc., in accordance with the Bacon-Davis Act of August 30, 19385 (49 
Stat. 1011). As this act applies to contracts for the construction, alteration, 
and repair of public buildings and public works, information is requested as 
to why the provisions of said act were included in the above contracts which 
cover the rental of equipment. See 18 Comp. Gen. 285; id. 616. 

It is also noted that article G, subparagraph (d) of each of the above-men- 
tioned contracts provides that the contractor shall furnish reports to the De- 
partment of Labor regarding the number of persons on their respective pay 
rolls, the man-hours worked, etc. 

In decision reported in 17 Comp. Gen. 700, it was held that inasmuch as the 
inclusion in the advertised specifications of provisions relating to pay roll 
statistics, cost of materials, etc., necessarily tends to result in the submission 
of higher bids, or to restrict competition, their inclusion is not authorized in 
the absence of statutory authority therefor. This decision also states that 
such information may be requested but not required of the contractor. 


The purchasing officer of the Bonneville project replied thereto 
under date of August 4, 1939, stating— 


The provisions of the Bacon-Davis Act of August 30, 1935 (49 Stat. 1011) 
were included in the subject contracts due to the fact that the work which 
they were to perform was construction of public works, viz., clearing right-of- 
way for transmission lines. 

Article G, subparagraph (d) covering reports to the Department of Labor 
was included in the Bonneville project’s uniform rental contract form because 
it was comtemplated at the time such forms were set up that funds were to be 
allocated from. the Public Works Administration to the Bonneville project. It 
was deemed advisable to include the applicable provisions from the PWA 
standard form and it was believed that the mandatory report provision was 
authorized by the Federal Emergency Administrator of Public Works pursuant 
to authority granted by law. After the PWA allocation was made to the Bonne- 
ville Project under Title II of the Emergency Relief Act of 1938, this provision 
was inadvertently left in the Bonneville Project’s standard form. It was not 
known at the time the form was drawn up that funds allocated under Title II 
of said act would not be subject to regulations other than those applying to 
direct congressional appropriations to the Bonneville project. 

Immediately upon receipt of your letter of June 14, 1939, covering a similar 
situation (re: File No. A-JS—CE), steps were taken to remove the objectionable 
provision from the standard form of specifications issued by the Bonneville 
project and it has not appeared in subsequent contracts. 


With respect to the inclusion in such contracts of a provision 
requiring the contractor to furnish monthly reports to the Secretary 
of Labor concerning the number of persons on pay rolls, the aggre- 
gate amount of such pay rolls, the man-hours worked, etc., your 
attention is invited to 17 Comp. Gen. 700; 18 id. 285; and Circular 
No. P. W. 81603, issued July 2, 1938, by the Federal Emergency 
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Administration of Public Works. Since the Purchasing Officer of 
the Bonneville Project has stated that this provision was inadvert- 
ently included in the contracts and that its use has since been aban- 
doned, no further discussion appears necessary in that connection. 

As to the inclusion of the requirements of the Bacon-Davis and 
Miller Acts in the contracts, the purchasing officer has stated, simply, 
that “the work which they were to perform was construction of public 
works, viz., clearing right-of-way for transmission lines.” In con- 
nection with somewhat similar contracts the Senior Accountant of 
the Bonneville Project, in letter of July 28, 1939, stated— 

Beginning with contract No. 111, dated January 23, 1939, this office had de- 
termined that the provisions of the Bacon-Davis Act were applicable to con- 
tracts covering rental of equipment with operating personnel, and the eight-hour 
law and convict labor provisions have been included. 


The prevailing wage provision has been replaced by the predetermined wage 
provision in accordance with Public Act No. 403, 74th Congress. 


By its terms the Bacon-Davis Act (Public, No. 403, 74th Cong.) 
relates only to contracts “for construction, alteration, and/or repair, 
including painting and decorating, of public buildings or public 
works of the United States,” etc. The Miller Act relates to contracts 
“for the construction, alteration, or repair of any public building or 
public work of the United States.” 

As stated hereinbefore, the contracts do not show the purpose for 
which the equipment was rented. On their face they are merely 
contracts for rental of equipment, with operating personnel, and 
presumably the equipment might be used for any reasonable pur- 
pose. It is now reported, however, that the tractors were used in 
connection with the clearing of rights-of-way for transmission 
lines. Consequently, it has been stated the contracts are, in effect, 
contracts for construction of “public works.” It is not contended 
that the contracts are contracts for “public buildings” but pre- 
sumably such contention would be made had the tractors been used 
in connection with the construction of a “public building.” Never- 
theless, the contracts are contracts for rental of equipment, with 
operating personnel; and even though the equipment may have been 
used in connection with the construction of “public buildings” or 
“public works” the contracts themselves cannot be considered as con- 
tracts for the construction, alteration, or repair of public buildings 
and public works. 

The term “public works” has been variously defined, depending 
upon the sense in which it was used. It has been defined as “all 
fixed works contracted for public use,” Southern Surety Co. v. 
Standard Slag Co,, 159 N. E. 559, 560, 117 Ohio St. 512; as “all 
fixed works, constructed for public use, as railways, docks, canals, 
water-works, roads, etc.,” Demeter Land Co, v. Florida Public Serv- 
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ice Co. 128 So. 402, 406, 99 Fla. 954, and 38 Op. Atty. Gen. 418; as 
“permanent works or improvements made for public use or benefit, 
as roads, canals, or harbors,” Funk and Wagnalls New Standard 
Dictionary and Webster’s New International Dictionary. In Title 
Guaranty and Trust Co. v. Crane Co., 219 U. 8S. 24, it was held that 
a vessel, movable property, was a “public work” because title passed 
to the United States as the work was being performed and since the 
vessel thereupon became the property of the United States the work 
performed on it was a “public work,” the determining factor not be- 
ing whether the “work” was attached to the soil, but whether it 
belonged to the public. See, also, Maiatico Const. Co. v. United 
States, 79 F. (2d) 418. 

From the foregoing it will be seen that “public works” of the 
United States, generally, are fixed works or movable property in 
which the title is vested in the United States. No case has been 
found in which a contract for rental of equipment, with operator, 
has been held to be a contract for “public works” and obviously such 
a contract is not a contract to construct a fixed work or one for con- 
structing movable property the title to which passes to the United 
States during performance. On the contrary, it has been held that 
the furnishing of machinery and the like to a county is not a “public 
work.” People’s Bank of Weir v. Attala County, 126 So. 192, 193, 
156 Miss. 560. 

In decision of October 7, 1938, A-97514, to the Chairman, Tennessee 
Valley Authority, it was stated with respect to a similar matter, 
as follows: 
Also, contracts such as here involved covering rental of equipment [with 
operator] are not contracts “for the construction, alteration or repair of any 
public work of the United States” within the purview of the act of August 24, 
1935, 49 Stat. 793, the so-called Dual Bond Act. That is to say, the owner 
of the trucks is not awarded a contract for the construction, alteration, or 
repair of any public building or public work of the United States and the fact 
that the rented trucks or equipment may be used “in connection with the con- 
struction of a public work” as suggested inthe above-quoted letter does not 
alter the situation. Therefore, it would appear that such contracts are not 
within the provisions of the act and no payment bond in connection therewith 
is required, irrespective of the amount of the contract. 

What was said there with respect to the application of the Miller 
Act (act of August 24, 1935) is equally applicable to the Bacon-Davis 
Act and the contracts here considered. That is, while clearing of 
rights-of-way for transmission lines might be considered as a “public 
work” the contracts under consideration are not contracts for clear- 
ing rights-of-way, they are contracts for rental of equipment. The 
said statutes relate to contracts for construction of public buildings 
and public works and not to contracts in connection with or incidental 
to the construction of public buildings and public works. Had the 
Congress intended the statute to apply to contracts in connection with 
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or incidental to the construction of public works, presumably it would 
have so framed the legislation; and since it did not, neither this office 
nor the administrative offices of the Government may, by interpreta- 
tion, include contracts within the purview of the statutes which the 
Congress itself clearly did not include. 

That the inclusion of the provisions of the Bacon-Davis and 
Miller Acts in such contracts results in an increased cost to the 
United States can hardly be questioned. In addition to the require- 
ment for the payment of prevailing wages the contractor is to fur- 
nish a payment bond for the protection of a very small personnel, 
possibly but one or two employees. Obviously, the cost of the bond 
premium is ultimately borne by the United States. And yet, the 
contracts not being contracts for the construction of “public works,” 
the employee or employees whom the bond was intended to protect 
would be without a remedy under such a bond. See, in this connec- 
tion, Maiatico Const. Co. v. United States, supra, wherein it was held 
that a Government contract for construction of buildings at Howard 
University was not a contract for construction of “Public Buildings” 
because the buildings did not belong to the United States and that, 
consequently, the laborers and mechanics had no remedy under the 
bond furnished by the contractor pursuant to the Heard Act, it being 
stated that— 

Holding, as we do, these views, we are obliged to hold that plaintiffs had 
no case on the bond taken by the Secretary of the Interior. That official might 
have taken another and different bond under which appellees could have claimed 
protection, or he might have taken no bond at all, or appellees might have taken 
means to protect themselves; but in the circumstances we have detailed there 
was no authority in the Secretary to take a bond under the provisions of the 
Heard Act. And the fact that he did will not of itself entitle appellees to 
sue upon it. If the bond was not one of the nature contemplated by the statute, 
no rights accrued to appellees for the reason that in such case the act would 
not authorize its execution. The same result follows if it be considered a 
common-law bond, for at common law an obligation to which one is neither 
party nor privy furnishes no protection to such a one. In order to maintain 
this action, plaintiffs must have. been) engaged in work within the provisions 
of the act; that is to say, they must have been furnishing labor and materials 
in the construction of a public building or public work belonging to the United 
States or a public work in which the United States are exercising a constitu- 


tional paramount power—as in the improvement of the navigable waterways 
of the country. 


In view of the foregoing it must be held that equipment rental 
contracts, with operators, such as those under consideration, are 
not contracts “for construction, alteration, and/or repair, including 
painting and decorating, of public buildings or public works of the 
United States” and consequently are not within the purview of the 
Bacon-Davis and Miller Acts. In view of the administrative mis- 
understanding in the matter no further question will be raised in 
this respect to such contracts heretofore executed but all such equip- 
ment rental contracts hereafter entered into should be in accordance 
herewith. 


246222™— 40 32 
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(B-6467) 


COMPENSATION AND CLASSIFICATION CHANGES—TRANSFERRED 
REORGANIZATION PLAN PERSONNEL—REAPPOINTMENT AFTER 
BONA FIDE TERMINATION OR RESIGNATION 


The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 53 
Stat. 563, do not prohibit the reappointment to a different position at a 
different salary, of an employee who resigned or whose services were termi- 
nated after the effective date of the said act, provided the termination or 
resignation was bona fide and not in anticipation of, or for the purpose of, 
the reappointment. 


— General Brown to the Federal Works Administrator, November 
1, 1939: 


Consideration has been given your letter of October 7, 1939, as 
follows: 


In connection with section 10 (b) of the Reorganization Act of 19389 (53 Stat. 
563) and Reorganization Plan No. 1, several questions have been presented 
which are submitted for your early determination. 

In your decision, B-5212, of August 22, 1989, you concluded, in effect, that all 
officers and employees of agency subject to the act cited, who were in the 
service on June 30, 1939, must be regarded as having been transferred under 
the Reorganization Act of 1989, and therefore within the purview of section 
10 (b) of the act which prohibits, until July 1, 1940, any change in classification 
and compensation of personnel so transferred. 

In the regular course of business there was a bona fide termination by the 
Work Projects Administration of the services of Thelma M. Schaffner on Septem- 
ber 14, 1939, and her name is no longer on the pay roll. There is now a position 
in the Administration to which it desires to appoint this person, the salary at- 
taching to the position being different from that which the person held at the 
time of the termination of her services. Would it be permissible to appoint this 
person at a Salary different from that which she formerly received, or, if she 
is appointed must she receive her previous salary regardless of whether the 
salary of the vacant position is lower or higher than that which the employee 
previously received? 

If, instead of a termination, there had been a bona fide resignation of the 
employee, and the Administration desires to appoint her anew, would your 
answer be different from that in which a termination by the Administration is 
involved? The Administration would, of course, use precaution in determining 
whether the resignation was bona fide and not for the purpose of evading the 
provisions of section 10 (b). 

As the Administration has several positions vacant to which it desires to ap- 
point a former employee as soon as possible, your earliest consideration of the 
question herein presented, will be appreciated. 


Among the questions considered in decision of October 28, 1939, 
B-5212, 19 Comp. Gen. 461, to the Federal Security Administrator, 
was a question numbered 4, stated as follows: 

The services of an emergency clerk EO-5 at $1,620 per annum were dis- 
continued since the effective date of the Reorganization Act. Since last May 
efforts have been made to locate someone with special training in answering 
inquiries for information on medical subjects but without success. Will section 


10—b prohibit the reappointment of the same individual to a different emergency 
position at a higher rate of compensation? 


In answer to said question it was said: 


With reference to question 4, there is for consideration decision of September 
24, 1985, 15 Comp. Gen. 243, 244, relative to the application of Executive Order 
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No. 7070, dated June 12, 1935, which prohibited the transfer of an employee at 
an increase in compensation from one position to another position the salary 
of which is paid from emergency fund, unless such transfer was approved by 
the President. In said decision it was stated in pertinent part, as follows: 

“There is noted the statement in the second paragraph of your letter that 
‘This Administration has attempted to discourage the requesting of terminations 
and voluntary resignations from other departments by employees seeking to be 
appointed in the Resettlement Administration.’ In this connection I have to 
advise that a voluntary termination, by resignation or otherwise, from another 
department or branch of the Federal service and an appointment under the 
Resettlement Administration, even though there be a few days’ break in the 
service, is a transfer within the terms of the Executive order. Any at- 
tempt to evade the consequences of the Executive order by subterfuge may 
result in disallowance of credit for payments of salary to the employee 
involved. * * * 

* * x * * * 


“The Executive order does not apply to cases in which the separation from 
the former service was in fact involuntary or was due to the expiration of the 
period of the appointment under which serving at the time of or prior to 
the transfer or new appointment.” See, also, 15 Comp. Gen. 710, holding as 
follows (quoting from the syllabus) : 

“The provisions of Executive Order No. 7070, dated June 12, 1935, prohibiting 
salary increases upon transfer to positions paid from emergency funds, except 
upon approval of the President, are not applicable to appointments after resigna- 
tion from another Federal agency or establishment where the resignation is 
subsequent to receipt of notice and in anticipation of involuntary separation. 
Appropriate explanatory remarks should appear on pay roll or otherwise in the 
accounts in such cases.” 

Thus, in applying the Executive order, a separation or a resignation and reap- 
pointment was regarded as a transfer only if voluntary and in anticipation of 
reappointment to another position at an increase in compensation. The same 
general rules appear properly for application during the fiscal year 1940, in 
respect of the operation of section 10 (b) of the Reorganization Act. Accord- 
ingly, if the discontinuance of the services of the emergency clerk in Grade HO-5 
at $1,620 per annum was not made in anticipation of, or for the purpose of, 
reappointment of the clerk to a different emergency position at a higher rate of 


compensation, question 4 is answered in the negative; otherwise, in the 
affirmative. 


The principle stated in the disposition of question 4 in that part of 
the decision of October 28, 1939, above quoted, is for application to 
the matter presented here. Accordingly, if the termination of the 
services of Thelma M. Schaffner on September 14, 1989, was not made 
in anticipation of, or for the purpose of, reappointment to a different 
position involving a change in classification or compensation, section 
10 (b) of the Reorganization Act does not apply to preclude her reap- 
pointment to another position at a salary different from that which 
she formerly received. The stated principle is applicable, also, to a 
case where there has “been a bona fide resignation of the employee, 
and the Administration desires to appoint him anew.” Compare ques- 
tion 6 and answer thereto in the decision above cited. 
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(B-6493) 
LEAVES OF ABSENCE—ANNUAL—POSTAL EMPLOYEES—CUMULATION 


The 5-day annual leave carry-over—to the succeeding fiscal year—limitation of 
the act of February 28, 1925, originally applicable to railway postal clerks 
assigned to road duty, is no longer in effect, in view of the annual leave 
provisions of section 215 of the Economy Act of June 30, 1932, 47 Stat. 407, 
and the annual leave cumulative authority of the Postal Service employees’ 
leave act of May 15, 1939, 53 Stat. 745. 


Comptroller General Brown to the Postmaster General, November 2, 1939: 
I have your letter of October 10, 1939, as follows: 


By section 7 of the act approved February 28, 1925 (43 Stat. 1063), it was 
provided : 

“That hereafter not exceeding five days of the fifteen days’ annual leave with 
pay, exclusive of Sundays and holidays, granted to railway postal clerks assigned 
to road duty each fiscal year may be carried over to the succeeding fiscal year.” 

Section 11, paragraph 1, of the same act defined the annual and sick leave 
privileges of all employees of the Postal Service. 

Your decision is requested as to whether the five-day carry-over limitation of 
the act of February 28, 1925, is still in effect. 

The following citations are given for your convenience in the consideration 
of this question: Sections 7 and 11, act of February 28, 1925 (43 Stat. 1063) ; 
acts of June 5, 1920, May 17, 1928, and May 15, 19389 (U. 8. ©. Title 39 (1934 
ed.) sec. 823); sections 215 and 802 of the act of June 30, 1982 (47 Stat. 407; 
U. 8. C., title 5 (1934 ed.), sec. 30a); act of March 14, 1986, 49 Stat. 1161 
(U. 8. C., title 5 (1934 ed.), supp. IV, sec. 30b, 30e, 30-1), Public, No. 78, 
approved May 15, 1989. 


Section 3 of the act of June 19, 1922, 42 Stat. 660, provides as 
follows: 


That the paragraph of the act entitled “An act to reclassify postmasters 
and employees of the Postal Service and readjust their salaries and compensa- 
tion on an equitable basis,” approved June 5, 1920, providing for leaves of 
absence, be amended to read as follows: 

“Hereafter employees in the Postal Service shall be granted fifteen days’ 
leave of absence with pay, exclusive of Sundays and holidays, each fiscal year, 
and sick leave with pay at the rate of ten days a year, exclusive of Sundays 
and holidays, to be cumulative for a period of three years, but no sick leave 
with pay in excess of thirty days shall be granted during any three consecutive 
years. Sick leave shall be granted only upon satisfactory evidence of illness 
and if more than two days the application therefor shall be accompanied by a 
physician's certificate.” 


Section 7 of the act of February 28, 1925, 43 Stat. 1063, provided 
in pertinent part, as follows: 


That section 3 of the act approved June 19, 1922 (Forty-first Statutes, page 
660 [Forty-second] ), providing for leaves of absence of employees in the Postal 
Service, be amended by adding the following proviso: “Provided, That hereafter 
not exceeding five days of the fifteen days’ annual leave with pay, exclusive of 
Sundays and holidays, granted to railway postal clerks assigned to road duty 
each fiscal year may be carried over to the succeeding fiscal year.” ' 


and section 11 of the same act, 43 id. 1064, provided: 


Employees in the Postal Service shall be granted fifteen days’ leave of absence 
with pay exclusive of Sundays and holidays, each fiscal year, and sick leave 
with pay at the rate of ten days a year, exclusive of Sundays and holidays, to 
be cumulative, but no sick leave with pay in excess of thirty days shall be 
granted during any one fiscal year. Sick leave shall be granted only upon 
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satisfactory evidence of illness in accordance with regulations to be prescribed 
by the Postmaster General. 

The fifteen days’ leave shall be credited at the rate of one and one-quarter 
days for each month of actual service. 


By the act of May 17, 1928, 45 Stat. 594, it was provided: 


That the first paragraph of section 11 of the act entitled “An act reclassifying 
the salaries of postmasters and employees of the Postal Service, readjusting 
their salaries and compensation on an equitable basis, increasing postal rates 
to provide for such readjustment, and for other purposes,” approved February 
28, 1925 (Forty-third Statutes, page 1064, United States Code, title 39, section 
823), is amended to read as follows: 

“Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay exclusive of Sundays and holidays, each fiscal year, and sick 
leave with pay at the rate of ten days a year, exclusive of Sundays and holidays, 
to be cumulative, but no sick leave with pay in excess of six months shall be 
granted during any one fiscal year. Sick leave shall be granted only upon 
satisfactory evidence of illness in accordance with the regulations to be pre- 
scribed by the Postmaster General.” 

Seo. 2. This act shall become effective July 1, 1928. 

Section 215 of the Economy Act of June 30, 1932, 47 Stat. 407, con- 
tains a provision as follows: 

Hereafter no civilian officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 
excess of fifteen days in any one year, excluding Sundays and legal holidays: 
Provided, That the part unused in any year may be cumulative for any suc- 
ceeding year: Provided further, That nothing herein shall apply to civilian 
officers and employees of the Panama Canal located on the Isthmus and who are 
American citizens or to officers and employees of the Foreign Services of the 
United States holding official station outside the continental United 
Riptea:..* 7° 

The statute last above-quoted was applicable to all civilian 
employees of the Government except those in the classes expressly 
excluded by its specific terms. As postal employees, including rail- 
way postal clerks assigned to road duty, were not expressly excluded 
by its terms it must be concluded that said named personnel were 
among those embraced thereunder. Hence, section 44 of the Postal 
Laws and Regulations was properly amended by order 5345, dated 
April 20, 1934, to apply section 215 of the Economy Act, supra, to 
postal employees. Said statute and regulation provide “that the 
part [of annual leave] unused in any year may be cumulative for 
any succeeding year.” Said section 215 being inconsistent or in con- 
flict with the 1925 statute hereinabove quoted, had, by virtue of the 
provisions of section 802 of the act of June 30, 1932, 47 Stat. 419, 
the effect of superseding or rendering inoperative the quoted portion 
of section 7 of the act of February 28, 1925, limiting to 5 days the 
annual leave that railway postal clerks assigned to road duty were 
permitted to carry over to the succeeding fiscal year. 

Postal employees, except those in the mail equipment shops, are 
expressly excluded from the annual leave act of March 14, 1936, 49 
Stat. 1161, applicable to other civilian employees of the Government 
with certain exceptions. See section 4 of the statute. 
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The act of May 15, 1939, 53 Stat. 745, provides as follows: 


That paragraph 1 of section 11 of the act entitled “An Act reclassifying the 
salaries of postmasters and employees of the Postal Service, readjusting their 
salaries and compensation on an equitable basis, increasing postal rates to 
provide for such readjustment, and for other purposes,” approved February 28, 
1925 (U. S. C., title 39, 1984 edition, sec. 823), as amended, is amended to 
read as follows: 


“Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay, exclusive of Saturdays, Sundays, and holidays, each fiscal 
year, and sick leave with pay at the rate of ten days a year, exclusive of Satur- 
days, Sundays, and holidays, to be cumulative, but no sick leave with pay in 
excess of six months shall be granted during any one fiscal year. Sick leave 
shall be granted only upon satisfactory evidence of illness in accordance with 
the regulations to be prescribed by the Postmaster General: Provided, That 
the fifteen days’ leave shall be credited at the rate of one and one-quarter 
days for each month of actual service.” 

Sec. 2. This act shall become effective as of February 1, 1939. 

The statute last above-quoted reenacted and amended only para- 
graph 1 of section 11 of the act of February 28, 1925, and in nowise 
revived the provisions of section 7 of said act relative to the 5-day 
carry-over limitation repealed or rendered inoperative by the Econ- 
omy Act, supra. The words, “to be cumulative” appearing in the 
1939 statute should, in the light of the provisions of section 215 of 
the Economy Act, be applied to authorize the accumulation of annual 
leave of all postal employees to whom the statute is applicable. The 
statute has been so applied by this office. See question and answer 3, 
decision of August 9, 1939, B-5235, 19 Comp. Gen. 177, 180, involving 
substitute postal employees, and decision of October 18, 1939, B-6406, 
involving employees of the Custodial Service of the Post Office De- 
partment, the latter decision specifically stating that “* * * 
annual leave granted under this statute is cumulative from year to 
year without limitation on the number of fiscal years during which 
. leave may accumulate.” 

Answering your question specifically, you are advised that “the 5- 
day carry-over limitation of the act of February 28, 1925” (quoting 
from your letter), originally applicable to railway postal clerks as- 
signed to road duty, is no longer in effect. 


(B-6510) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENTS FROM POINTS 
OTHER THAN LAST STATION—REIMBURSEMENT PROCEDURE 


The Government’s obligation in connection with a shipment of household 
effects of an Interstate Commerce Commission employee from his second 
last station to his new station, is limited under the applicable appropriation 
and regulations, to the cost of shipment from the last to the new station 
and hence the shipment from the second last station to the new station at 
a greater cost should not be made on a Government bill of lading, the 
proper procedure being for the employee to pay for the packing and crating 
of the effects and for their shipment on commercial bill of lading and then 
submit a claim for the amount it would have cost the Government to move 
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the effects from the last station to the new station including the amount of 
charges for packing and crating at the second last station not in excess of 
the amount it would have cost for the same service at the last station. 


Comptroller General Brown to the Chairman, Interstate Commerce Commission, 
November 2, 1939: 


I have your letter of October 10, 1939, as follows: 


Under date of August 25, 1939, the Interstate Commerce Commission issued 
an order transferring Luther J. Taylor, special agent at Los Angeles, Cali- 
fornia to Albuquerque, New Mexico, as district supervisor, effective September 
1, and authorized the expenses necessary in connection with the shipment of 
his household effects and other personal property as provided in the Inde- 
pendent Offices Appropriation Act, 1940, approved March 16, 1939. 

Mr. Taylor was appointed a special agent at Washington, D. C., on July 1, 
1936, and on February 1, 1939, he was transferred as special agent to Los 
Angeles, California. When he was transferred from Washington to Los Angeles 
he did not move his household effects but left them in storage in Washington. 
He now desires that his household goods be moved from Washington to Albu- 
querque and that he be allowed the amount that it would cost to move the 
same household goods from Los Angeles, California to Albuquerque, New 
Mexico, as authorized by the order of the Commission dated August 25, 1939, 
transferring him from Los Angeles to Albuquerque, effective September 1, 1939. 

It is therefore requested that you advise the Interstate Commerce Commission 
whether under the provisions of the Independent Offices Appropriation Act, 
1940, the household effects of Mr. Taylor not in excess of 5,000 pounds may be 
moved from Washington, D. C., to Albuquerque, New Mexico, and Mr. Taylor 
allowed the amount that it would cost to move the same household effects from 
Los, Angeles, California, to Albuquerque, New Mexico. If so, the following 
information is requested: should the crating and packing of the furniture be 
done at Government expense and shipped from Washington on Government bill 
of lading, collecting from Mr. Taylor any amount in excess of what the ship- 
ment would have cost if moved from Los Angeles to Albuquerque; or should 
the crating, packing, and shipping be done at the expense of Mr. Taylor and 
claim submitted by him for the amount that it would have cost to move the 
shipment from Los Angeles to Alburquerque? Also, in figuring the cost of the 
shipment from Los Angeles to Albuquerque, would it be proper to use the 
amount of the charges for crating and packing at Washington plus the freight 
charges from Los Angeles to Albuquerque? 


The Independent Offices Appropriation Act for the fiscal year 
1940, approved March 16, 1939, 53 Stat. 524, 534, contains under the 
heading, “Interstate Commerce Commission,” an item as follows: 


* * * not to exceed $5,000 shall be available for expenses of packing, 
crating, drayage, and transportation of household and other personal effects 
(not to exceed 5,000 pounds in any one case) of officers and employees when 
transferred from one official station to another for permanent duty when spe- 
cifically authorized by the Commission, 


It is understood that the only regulations issued under the quoted 


annual appropriation item is “Secretary’s Memorandum No. 1716,” 
dated July 25, 1939, paragraph 9 of which provides as follows: 


If household goods or personal effects of the employee are to be shipped from 
a point other than the headquarters from which he has been, or is to be, 
transferred to a new station involving a higher freight cost, the excess above 
the cost of direct route from the old station of the employee to the new station 
shall be borne by the employee. 


It has been held in decisions of this office, involving similar appro- 
priation items, that the shipment of household effects of an em- 
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ployee may be made at Government expense from the second last 
station to the new station of the employee, provided the cost thereof 
does not exceed what it would have cost the Government to transport 
the effects from the last station to the new station. 18 Comp. Gen. 
408; 14 id. 889; 5 id. 229; decision of September 3, 1938, A-97368. 

The cost of shipping the effects of the employee in the instant case 
from Washington, D. C. (the second last station), to Albuquerque, 
N. Mex. (the new station), would be in excess of what it would have 
cost to ship the effects from Los Angeles, Calif. (the last station) 
to Albuquerque (the new station). However, the employee is entitled 
under the statute and the quoted regulation to be credited with what 
it would have cost to pack, crate, and transport the effects, within the 
limitation fixed in the statute, from Los Angeles to Albuquerque inci- 
dent to his last permanent change of station if authorized by the 
Commission. 

While paragraph 6 (a) of the regulations, swpra, provides that “All 
shipments whether by rail, motor, or water must be made on Govern- 
ment bills of lading,” that regulation relates to cases where there is 
a movement of household effects from the old to the new station— 
which is not the situation here. In the instant case, shipment on a 
Government bill of lading from Washington, D. C., to Albuquerque 
would require the Government to pay the carrier in excess of its 
obligation under the statute, which obligation is limited to the cost 
of transporting the effects from Los Angeles to Albuquerque. 

In view of the foregoing, the packing, crating, and shipping of the 
effects should be at the expense of the employee and the shipment 
should be on a commercial bill of lading. Thereafter, a claim may be 
submitted by the employee for the amount that it would have cost 
the Government to have moved the effects (not exceeding the au- 
thorized weight allowance) from Los Angeles to Albuquerque, in- 
cluding the amount of charges for packing and crating at Washing- 
ton, D. C., not in excess of the amount it would have cost for the same 
service at Los Angeles. 


(A-56422) 


GENERAL ACCOUNTING OFFICE JURISDICTION; CONCURRENT MILI- 
TARY PENSION AND LIGHTHOUSE SERVICE RETIREMENT PAY 


In addition to the authority vested in the General Accounting Office to render 
decisions to the heads of departments and independent establishments or 
disbursing officers on questions submitted by them in connection with pro- 
posed expenditures, to disbursing officers on request for review of disal- 
lowances in their accounts and to claimants dissatisfied with the settlement 
of their claims, there exists, also, the authority to render decisions making 
an original construction or modifying an existing construction of statutes 
involved in the settlement of any account or claim before the office. 
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The inhibition of section 4715 Revised Statutes, against the payment of more 
than one “pension” at the same time to the same person does not affect 
the right to retirement pay of a person retired under the Lighthouse 
Service Retirement Act of June 20, 1918, 40 Stat. 607, notwithstanding he 
is, also, entitled to and receiving a pension for Spanish-American War 
Service—such service not having been counted in the computation of the 
retirement pay—the right to retirement with pay being a part of com- 
pensation, a right given by statute, accruing because of service, and not 
being a gratuity or pension even though no contribution, as such, is made 
by members of the Lighthouse Service as in the case of civil employees of 
the Government generally. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, Novem- 
ber 3, 1939: 


There has been received your letter of September 18, 1939, as 
follows: 


On March 3, 1989, responsive to a communication from one of the Unit Heads 
of the Claims Division of the General Accounting Office (Symbol Misc— 
0442709-MJN), the Acting Comptroller General was advised as to the prece- 
dents of the Veterans’ Administration with regard to the concurrent payment 
of pay as a retired lighthouse keeper, and pension for services rendered during 
the Spanish-American War. This correspondence relates to the claim of Gey 
B. Powell, C—2,448,379. There were trausmitted with the letter of March 3, 
1939, copies of opinions of the Solicitor in the cases of George W. Bardwell 
C—989,127, dated July 1, 1938, of James Burke, C—1,528,102 and of Charles B. 
Marshall, C—1,596,667. In the latter case I had approved the opinion, as Ad- 
ministrator of Veterans’ Affairs, on September 30, 1932. 

Informal advice has been received that your office on July 27, 1939, in- 
structed payment be made to Mr. Powell of the amount due as a retired light- 
house keeper, without the necessity of an election by him between pension 
predicated on military service and such retired pay. 

While this information indicates that no decision was rendered at the time 
of the settlement, your office has informally stated that, on September 1, 1939, 
a letter was written to the Honorable Millard B. Tydings advising him of the 
reasons which your office believed warranted such payment. 

In order that this Administration may, in connection with the claims of 
retired lighthouse keepers for pension benefits, give full consideration to any 
and all features dealing with said claim, it will be appreciated if you will 
furnish a copy of your letter to the Honorable Mr. Tydings, together with 
such other and additional information or citations of authority as you believe 
permits the payment of the two benefits concurrently. 


In addition to the authority vested in this office to render decisions 
to the heads of departments and independent establishments or dis- 
bursing officers on questions submitted by them in connection with 
proposed expenditures, to disbursing officers on request for review of 
disallowances in their accounts and to claimants dissatisfied with the 
settlement of their claims, there exists, also, the authority to render 
decisions making an original construction or modifying an existing 
construction of statutes involved in the settlement of any account or 
claim before the office. See section 8 of the act of July 31, 1894, 28 
Stat. 207-208, as amended by title III of the act of June 10, 1921, 42 
Stat. 23. It was pursuant to this authority that the claim to which 
you refer was considered and on July 24, 1939, the Chief of the Claims 
Division of this office was instructed as follows: 


There are returned the papers in the claim of Gary EB. Powell for $56.98, claimed 
to be due him as pay of a retired keeper, Bureau of Lighthouses, Department of 
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Commerce, for the month of November 1938. ‘The claim was sent to this office 
for settlement by the Secretary of Commerce by letter of December 29, 1938, 
with enclosures, including a letter from the Commissioner of Lighthouses, dated 
December 14, 1938, as follows: 

“There is transmitted herewith for direct settlement claim of Gary E. Powell, 
1834 Potomac Avenue, 8. B., Washington, D. C., in the sum of $56.98 for retired 
pay for the month of November 1938, under the provisions of sec. 6 of the act of 
June 20, 1918 (40 Stat. 608), as amended by the Act of March 4, 1925 (43 Stat. 
1261), which has been assigned Commerce Claim No. 70402: 

“The records of this Bureau indicate that Mr. Powell was duly retired by the 
Secretary of Commerce under the provisions of the above cited acts, effective close 
of February 29, 1928, with an annuity of $612.07 and that his retired pay was 
adjusted to $683.85 per annum, effective August 13, 1935, as to which reference is 
made to settlement by your office No. 0415222, dated August 21, 1936, and your 
letter (Misc—0442708-OFS), dated October 22, 1936, to the Department of Com- 
merce, Bureau of Lighthouses. The service period on which such retired pay 
was based was exclusive of the period on account of which Spanish War mili- 
tary pension was granted (Pub. No. 269-74th Congress). Under the provisions 
of the Act of June 20, 1918, no contribution is required to be made by the bene- 
ficiaries of that law. Mr. Powell was paid his retired pay for the month of 
October, 1938, on D. O. Voucher No. 643015, accounts of G. F. Allen, Chief Dis- 
bursing Officer, Symbol No. 108-100, Check dated October a1. 1938. 

“By letter dated November 21, 1938 (copy enclosed) from the Veterans’ Admin- 
istration, this Bureau was informed that Mr. Powell had on October 28, 1938, 
indicated his election to retain the Spanish War military pension, in consequence 
of which it was considered that further payments of retired pay should be 
suspended, Mr. Powell was so informed and the submission of enclosed claim 
by him is a result of that action. 

“It is understood that the Veterans’ Administration has made a determination 
that retired pay received under the act of June 20, 1918, supra, is a ‘pension’ 
within the meaning of section 4715, Revised Statutes (38 U. 8. C. 25), prohibit- 
ing the allowance of more than one pension at the same time to the same person, 
and it appears that pursuant thereto the recipients of a military pension and 
Lighthouse Service retired pay are being called upon to make an election of one 
or the other. The legal question involved is apparently whether such determina- 
tion of the Veterans’ Administration is correct. Mr. Powell’s claim is adminis- 
tratively approved by this Bureau.” 

It is understood that Mr. Powell at the present time is receiving a Spanish- 
American War pension of $60 per month incident to service as an enlisted man in 
the Army during the war with Spain. In requiring the claimant to elect between 
receiving the Spanish-American War pension and the retirement pay under the 
Lighthouse Service, the Administrator of Veterans’ Affairs based his action 
upon an opinion of the Solicitor of the Veterans’ Administration, dated July 1, 
1938, in the case of George W. Bardwell, C-989,127. 

In addition to the service in the Lighthouse Service, The Adjutant General 
reported May 7, 1935, that— 

“The records show that Gary E. Powell enlisted October 25, 1898, at Fort 
Niagara, New York, was assigned to Company K, 13th U. 8. Infantry, and was 
honorably discharged October 24, 1901, while en route to the United States from 
Manila, Philippine Islands, by expiration of term of service, a musician.” 

The action in the Veterans’ Administration seems to be predicated on the view 
that the retired pay of lighthouse keepers under the act of June 20, 1918, is a pen- 
sion and falls within the terms of section 4715, Revised Statutes (38 U. 8S. C. 25). 
See the Solicitor’s Opinion of September 26, 1933, case of James Burke, C-1,528,- 
102. The matter theretofore had been considered by the Solicitor in an opinion 
of September 12, 1982 (case of Charles R. Marshall, C-1,596,667) where the his- 
tory of the act of June 20, 1918, was elaborately considered in connection with a 
claim for disability allowance based on service in the World War in the Light- 
house Service while under the jurisdiction of the Navy Department, and the 
conclusion was reached that the purpose of the Retirement Act of June 20, 1918, 
was to overcome the inequality between the members of the Lighthouse Service 
and members of the former Life-Saving Service, which was combined with the 
Coast Guard in 1915 and became entitled to retirement benefits of the Revenue 
Cutter Service; and in that opinion reference was made to sections 26 and 27 
of Title 38 of the United States Code denying pensions to persons on the active or 
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retired lists of the Army, Navy, Marine Corps and Coast Guard. The opinion 
in part is as follows: 

“In the light of the rules of law above referred to, it is reasonable to assume 
that since, as indicated by the Committee report’ above referred to, it’ was the 
intention of the legislature in enacting section 6 of the act of June 20, 1918, 
to overcome the inequalities between the field employees of the Lighthouse 
Service and the Coast Guard insofar as retirement is concerned, Congress 
intended that the same prohibition against the receipt of both pension and 
retired pay should be applicable to retired members of the Lighthouse Service, 
in the absence of a specific prohibition to the contrary. Bspecially is this true 
in the light of the fact that the Civil Service Retirement Act contains a specific 
provision authorizing the receipt of both pension and retired pay.” 

In an opinion of the Solicitor of July 1, 1988, case of George W. Bardwell, 
C-989,127, the veteran had service in the Army, May 4, 1898, to November 18, 
1898, and it was held that payment of veteran’s pension concurrently with the 
receipt of Lighthouse Service retirement pay would be in violation of section 
4715, Revised Statutes. 

. Section 6 of the act of June 20, 1918, 40 Stat. 608, 38 U. S. C. 763, is as 
‘ollows: 

“That hereafter all officers and employees engaged in the field service or on 
vessels of the Lighthouse Service, except persons continuously employed in 
district offices or shops, who shall have reached the age of sixty-five years, after 
having been thirty years in the active service of the Government, may at their 
option be retired from further performance of duty; and all such officers and 
employees who shall have reached the age of seventy years shall be compul- 
sorily retired from further performance of duty: Provided, That the annual 
compensation of persons so retired shall be a sum equal to one-fortieth of the 
average annual pay received for the last five years of service for each year of 
active service in the Lighthouse Service or in a department or branch of the 
Government having a retirement system, not to exceed in any case thirty- 
fortieths of such average annual pay received: Provided further, That such 
retirement pay shall not include any amount on account of subsistence or other 
allowance.” 

The act of March 4, 1925, 43 Stat. 1261, 33 U. S. ©. 765, provides: 

“That hereafter any officer or employee to whom section 6 of the act entitled 
‘An Act to authorize aids to navigation and for other works in the Lighthouse 
Service, and for other purposes,’ approved June 20, 1918, as amended, applies, 
who has been in the active service of the Government fifteen years or more 
and who is found, after examination by a medical officer of the United § «tes, 
to be disabled for useful and efficient service by reason of disease or injury not 
due to vicious habits, intemperance, or willful misconduct on his part, shall be 
retired under rules to be prescribed by the Secretary of Commerce on an 
annuity computed in the manner provided in such Act.” 

Section 4715, Revised Statutes (38 U. 8S. C. 25) is as follows: 

“Nothing in this Title shall be so construed as to allow more than one pension 
at the same time to the same person, or to persons entitled jointly; but any 
pensioner who shall so elect may surrender his certificate, and receive, in lieu 
thereof, a certificate for any other pension to which he would have been en- 
titled had not the surrendered certificate been issued. But all payments previ- 
ously made for any period covered by the new certificate shall be deducted from 
the amount allowed by such certificate.” 

The “Title” in which the provision appears is “Title LVII—Pensions” of the 
Revised Statutes and the provision was originally contained in section 20 of the 
act of March 3, 1873, 17 Stat. 573, being “An Act to revise, consolidate, and 
amend the Laws relating to Pensions.” The act related to pensions for military 
or naval service or service in the Civil War in the enumerated conditions 
since March 4, 1861. 

It appears from a letter of May 16, 1934, from the Director, Veterans’ Claims 
Service, Veterans’ Administration, addressed to this office that the claimant “has 
been in receipt of a pension at varying rates based on such service [as reported 
by The Adjutant General] from July 12, 1920, and is now receiving $30.00 per 
month effective July 1, 1933.” 

In connection with a claim by claimant for increase in retired pay because 
of Army service not counted in connection with his retirement from the Light- 
house Service, the Director of Pensions in letter of October 4, 1983, to the Com- 
missioner of Pensions [Lighthouses] (copy furnished this office) stated: 
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“Further reference is made to your letter of July 24, 1933, wherein you re- 
quested to be informed as to what portion of the above-named veteran’s service 
may be used for retirement purposes. 

“The veteran, Gary HB. Powell, enlisted October 25, 1898, was assigned to 
Company K, 13th U. 8S. Infantry, and was honorably discharged therefrom on 
October 24, 1901. 

“In computing his service for retirement purposes, prior to July 1, 1933 you 
may use a credit of two years six months and thirteen days which is exclusive of 
the period for which he was pensioned. But, due to a change in the dates for 
the War with Spain, the Philippine Insurrection and the Boxer Rebellion, 
under Public No. 2, 73d Congress, and regulations issued pursuant thereto, it 
is now considered that the veteran’s entire service was rendered during the 
period of the Philippine Insurrection—all of which must be utilized for pension 
purposes, and from July 1, 1933 no part of his service may be released for 
retirement fe 

On the recommendation of the Department of Commerce with the concur- 
rence of the Veterans’ Administration, this office by settlement of August 16, 
1934, allowed the claimant additional retired pay based on his service in the 
Army other than during the Spanish-American War on which his pension was 
based from March 1, 1928, to June 30, 1933. Subsequently, based upon the 
act of August 13, 1985, 49 Stat. 614, restoring the pension laws applying to 
veterans.of the, Spanish-American War and certain others as in effect March 19, 
1938, there was allowed by settlement of August 21, 1936, difference in retired 
pay based on military service other than during the Spanish-American War, 
for the period August 13, 1935, to July 31, 1986. As all officers concerned were 
on notice that claimant was during these periods in receipt of a pension for 
his Spanish-American War service, it is obvious that this determination was a 
construction of the laws that he was entitled to Lighthouse Service retired pay 
notwithstanding he was in receipt of a pension for his Spanish-American War 


ice. 

Subsequently, the Veterans’ Administration seems to have changed its view of 
the law and the matter for consideration is, therefore, whether the law is so 
clear and plain that the previous action in these settlements was in error. It 
will be observed the pension was paid without question while the claimant was 
in the performance of active service in the Lighthouse Service from July 12, 
1920, to the date of his retirement, February 29, 1928, and that is not now 
questioned. The distinction in the opinion of the Veterans’ Administration 
apparently is that pay for active service was pay for service rendered but that 
retired pay without contributing to a fund therefor is a gratuity; therefore a 
pension and subject to the inhibition of section 4715, Revised Statutes. The 
Attorney General has construed section 4715 differently from the construction 
placed upon it by the Solicitor of the Veterans’ Administration. See the case 
of General Burnett, 17 Op. A. G. 415, reconsidering an opinion published at 
page 401, where the former officer was entitled under the general laws to a 
pension of $50 per month, and the Congress passed a special act giving him 
another pension. The Attorney General remarked: 

‘* * * This did not take away his right under the general law, nor was 
his pension merged in that granted by the special act. 

“The case is exceptional. In the law, under the title ‘Pensions,’ as enacted 
in 1878, nothing can be so construed as to allow more than one pension at the same 
time to the same person. But subsequently, Congress having the power, step- 
ping beyond.the rule prescribed in section 4715, by a separate, independent law 
gives to a pensioner already entitled to a pension of $50 another pension of the 
ro nay amount. Section 4715 has, in my judgment, no application to a case of 
this kind.” 

Sections 4756 and 4757, Revised Statutes, provide for payments to disabled 
Navy or Marine Corps enlisted men having over 20 years’ service, a sum equal 
to one-half of the pay of his rating in lieu of being provided with a home at 
the naval home and if service is not less than 10 years for payment of “a 
suitable amount for his relief’ with certain qualifications. The Attorney Gen- 
eral, 31 Op. A. G. 268, while holding that both these payments were pensions 
within the meaning of section 4813, Revised Statutes, held that the “allowances” 
under these sections did not fall within the prohibition of section 4715, Revised 
Statutes, and might, therefore, be paid in addition to a pension under the 
general pension laws. This opinion was addressed jointly to the Secretary of 
the Navy and the Secretary of the Interior. As to a change in the construc- 
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tion of a law adopted by the Executive departments where the construction has 
been followed for a period of years, see 31 Op. Atty. Gen. 268, and United States 
v. Fennell, 185 U. 8S. 236, page 244. 

The Lighthouse Service is a civilian service. Prior to 1918 no provision was 
made for the retirement of civilian officers or employees of the Government 
other than the judiciary, the provision for retirement having included only the 
military or quasi-military services, that is, the Army, the Navy, the Marine 
Corps, and the Revenue Cutter Service, which after 1915 became the Coast 
Guard and included from that time the Life Saving Service, theretofore a 
civilian service under the Treasury Department. There is no statute providing 
for retirement of officers of the Public Health Service but by regulation author- 
ized by statute, the President had for many years provided for waiting orders 
pay of 75 percent of active duty pay for officers of the Public Health Service 
not able to perform their duties. By the act of 1918 there was authorized to be 
counted in the computation of retired pay on retirement from the Lighthouse 
Service “each year of active service in the Lighthouse Service or in a depart- 
ment or branch of the Government having a retirement system” not exceeding 
thirty-fortieths of the average annual pay of the five last years of service before 
retirement. This is an obvious reference to the provisions for retirement in 
the Army, Navy, Marine Corps, and Coast Guard, but such provision does not 
constitute the Lighthouse Service a military service or a part of the military 
forces of the United States. 

The act of March 3, 1891, 38 U. S. C. 26, provides: 

“No pension shall be allowed or paid to any officer, noncommissioned officer, 
or private in the Army, Navy, or Marine Corps of the United States, either on 
the active or retired list.” 

The act of January 28, 1915, 38 Stat. 801, 14 U. S. C. 176, makes the same 
provision as to officers, warrant officers, and enlisted men of the Coast Guard. 
It is clear from these last two cited provisions that the receipt of active duty 
or retired pay in military or quasi-military services is to be in lieu of any 
right to pensions because of military service. Whatever the reason for the en- 
actment of the act of June 20, 1918, it does not constitute the Lighthouse Service 
a military or quasi-milifary service, the law contains no restriction upon the 
receipt of a military pension while in active service, and the payments made 
this claimant show no such question was raised in the Veterans’ Administra- 
tion as to payments while in the performance of active service from July 12, 
1920. Obviously if his service had been in the Coast Guard under the cited 
act of 1915, no pension could have been paid for military service, so that the 
assimilation to the Coast Guard as suggested in one of the Solicitor’s opinions 
is not complete if it is only retired pay for Lighthouse Service that may not 
be paid when in receipt of a pension. 

There is also a question whether the retired pay is a gratuity and for 
that reason necessary to be denominated a pension. It is true no contribution 
as such is made by the members of the Lighthouse Service entitled to retire- 
ment as in the case of civil employees of the Government, but whether the em- 
ployee serves at a reduced pay and is given the right to retirement with pay 
after a specified period of service upon attaining a given age or becoming dis- 
abled; or is required to contribute a percentage of his greater pay to create 
a fund for payment of an annuity upon being retired, it is in fact a part of 
compensation, a right given by statute, accruing because of service, and is not 
a gratuity. In the cases usually cited to establish the proposition that two 
pensions or gratuities may not be paid to the same person at the same time— 
United States v. Teller, 107 U. S. 64 and 3 Op. Atty. Gen. 200 (Decatur case)— 
both pensions were for the same service. See, also, 36 Op. A. G. 164 to the same 
effect. In the Pate case, 78 Ct. Cls. 395, the claim was for retired pay of an 
enlisted man of the Regular Army retired after 30 year’s service who served in 
the World War as a commissioned officer and was thus entitled to the pay of 
a warrant officer, and, also, the retired pay of an emergency officer retired under 
the provisions of the act of May 24, 1928, 45 Stat. 785, which authorized the 
placing of certain emergency officers of the World War on the retired list of 
the Army with 75 percent of the pay they were entitled to receive at the time 
of discharge from their commissioned service. In other words, the claim was 
that he was a retired enlisted man and also a retired officer of the Army and 
was entitled to pay in both capacities. Notwithstanding the sweeping language 
used by the court in that case it is not authority for the proposition that an 
employee in a civil position under the Government who earns a right to an 
annuity because of his service in the civil position and as a part of the com- 
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pensation of the civil position, shall be denied the right to pension for his 
military service not counted in connection _ his service in the civil position 
for the purpose of an annuity or retired pa 

The act of June 4, 1920, 41 Stat. 982 (33. U. S. C. 351) authorizes pensions for 
“all persons who served ninety days or more in the War with Spain” under the 
qualifications and conditions therein named and subject to the general provisions 
of the pension laws, none of which deny the benfits to a person having a re- 
tired status from a civil position under the Government any more than if he 
were receiving retirement benefits from private employment in a civilian 
capacity. 

However, the administration of the pension laws is not one of the duties of 
this office. The right to retired pay in this case is under the Lighthouse Re- 
tirement Law of 1918. That right is without qualification if the person is 
otherwise within the act and is payable notwithstanding the person is, also, 
entitled to and receiving a pension for military service, such service not having 
been. counted in the computation of the retirement pay under the Lighthouse 
Retirement Act. Accordingly, the claim, to the extent otherwise correct, may 
be allowed. 


It is believed the above will give you the information desired. 


(B-6022) 


PAY—DRILL—NATIONAL GUARD—APPROPRIATE DUTY PERFORMANCE 
INVOLVING LIMITED ABSENCES FROM STATION 


A National Guard officer, paid on the basis of performance of appropriate duties 
and not attendance at drills, does not forfeit his right to pay as for per- 
formance of appropriate duties merely because of a temporary and limited 
absence from station, other than in a formal leave of absence status, in 
furtherance of his civilian occupation, if administratively certified that the 
appropriate duties were satisfactorily performed by him, and he is otherwise 
entitled to pay. 


Assistant Comptroller General Elliott to Lt. Col. A. J. Maxwell, United States 
Army, November 3, 1939: 

There has been received by reference from the Chief of Finance 
your letter of September 9, 1939, transmitting supplemental pay roll 
of ist Battalion Headquarters, 106th Field Artillery, New York 
National Guard, March 1 to May 31, 1939, stated for $22.21 in favor 
of Maj. Karl F. Hausauer, representing pay for satisfactory per- 
formance of appropriate duties for the period April 11 to 26, 1939, 
inclusive. 

According to the applicable National Guard Bureau Form 100 as 
initially executed, Major Hausauer satisfactorily performed appro- 
priate duties for the full month of April 1939. It appears, however, 
that the officer was absent from his station in connection with his 
civilian occupation for approximately 2 weeks during the month 
although not in a formal leave status; that the Regular Army 
instructor was not officially informed regarding this absence and 
upon learning thereof through unofficial sources he required the 
insertion of a remark on a supplemental Form 100 to show nonper- 
formance of appropriate duties during the period of absence. The 
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extract of the “supplemental” Form 100 contains remarks to the 
effect that Major Hausauer did not perform appropriate duties dur- 
ing the period April 11 to April 26, 1939, due to absence, and he was 
not paid for this period on the original pay roll (voucher 2866 of 
your June 1939 accounts). The question of the officer’s status during 
the period April 11 to 26 was brought to the attention of the regi- 
mental commander and it was reported that he is of the opinion 
that Major Hausauer had satisfactorily performed appropriate 
duties during the full month of April 1939, notwithstanding the 
officer’s absence from station during part of the month. The cer- 
tificate on the supplemental pay roll has been executed by the Regu- 
lar Army instructor to show that Major Hausauer satisfactorily 
performed his appropriate duties during the period April 11 to April 
26, 1989, suggesting that the only question involved is whether an 
officer entitled to armory drill pay on the basis of performance of 
appropriate duties and not attendance at drills may be paid for per- 
formance of his appropriate duties during a temporary and limited 
absence from station. 

Section 109 of the National Defense Act, as amended by the act of 
June 3, 1924, 43 Stat. 364, provides, in part, as follows: 

* * * Officers above the grade of captain shall receive not more than $500 
a year, and officers below the grade of major, not belonging to organizations, 
shall receive not more than four-thirtieths of the monthly base pay prescribed 
for them in section 8 of said Pay Readjustment Act for satisfactory perform- 
ance of their appropriate aties under such regulations as the Secretary of 
War may prescribe. * 

Paragraph 21, National Guard Regulations 45, dated August 7, 
1934, provides, in part, as follows: 

Appropriate duties for officers not belonging to organizations.—“Appropriate 
duties” referred to in section 109, National Defense Act, for general and fleld 
officers, and captains and lieutenants not belonging to companies, are those 
various military duties prescribed by law and regulations and those assigned 
from time to time by proper military authority. While the appropriate duties 
of general and field officers, and captains and lieutenants not belonging to com- 
panies, should ordinarily pertain to the officer's grade, arm or service, or assign- 
ment, attendance at the assemblies of line companies or other organizations 
for participation in training or imparting special instructions tends to add to 
the military knowledge of such officers; and where the assignment of such 
duties is authorized by proper military authority, the duties so assigned may be 
considered appropriate duties within the meaning of the laws and regulations. 


The aggregate of these appropriate duties for any given period of time will be 


commensurate with those training duties required by law for officers belonging 
to companies. * * 


Paragraph 6b, National Guard Regulations 58, dated April 1, 1928, 
provides as follows: 


Armory drill pay status.—A federally recognized officer, warrant officer, or 
enlisted man is in an armory drill pay status, except when (1) he is entitled to 
Federal pay for other forms of training prescribed in NGR 45; (2) when he is 
on authorized leave of absence or furlough; or (3) when he is absent without 
leave from his home station. 
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In decision A-96594, dated August 12, 1938, there was considered 
the armory drill pay status of a general officer of the National Guard 
who had been granted permission to be temporarily absent from the 
State (but who was not in a formal leave of absence status), during 
which period he was stated to have performed the appropriate 
duties assigned to him by higher authority. In authorizing pay- 
ment of drill pay during the period of absence it was stated in the 
decision of August 12, 1938, as follows: 


The grant of leave of absence, however, is a relief from duty and is to be 
distinguished from the present case. The National Guard is the Organized 
Militia. It is composed of citizens engaged in their civilian pursuits. It 
constitutes an available military force for use by the State if necessary. It is 
federally trained, as authorized by the Constitution, and the National Defense 
Act is designed to secure adequate training that when called into the actual 
service of the United States it will be an effectively trained military force, 
and pay is provided for such training. The training is that prescribed by or 
by authority of the Secretary of War. Occasional and temporary absences from 
the State with the permission of State military authorities do not deprive 
of the armory drill pay authorized by statute if the prescribed training is 
actually performed. Obviously, an officer of an infantry company could not 
qualify for armory drill pay with and at the home station of the company when 
he is absent from the State. But that is not true of an officer not belonging to 
an organization who actually performs the appropriate duties assigned to him 
and is otherwise entitled to armory drill pay. 


See, also, to the same effect, decision A-92878, dated April 29, 1939. 

These decisions constitute an interpretation of the quoted regula- 
tions and reasonably give effect to the intent. Upon the authority 
thereof, payment of the supplemental voucher, returned herewith, is 
authorized to the extent otherwise correct, but due to an apparent 
conflict as to the performance of duties during the period involved, 
the supplemental voucher should be supported by a definite state- 
ment from higher authority that Major Hausauer satisfactorily per- 
formed his appropriate duties during the period covered by the 
voucher and that he was not within any of the conditions referred to 
in paragraph 6b, National Guard Regulations 58. 


(A-97514) 


CONTRACTS—EQUIPMENT, ETC., RENTED WITH AND WITHOUT OP- 
ERATOR—NONAPPLICABILITY OF WALSH-HEALEY ACT LABOR, ETC., 
STIPULATIONS 


Contracts for the rental of trucks, construction equipment, and personal prop- 
erty generally, with or without operator, are not contracts “for the manu- 
facture or furnishing of materials, supplies, articles, and equipment” and 
therefore the labor, etc., stipulations of the Walsh-Healey Act of June 30, 
1936, 49 Stat. 2036, are not for inclusion therein, the word “furnishing,” as 
used in the act, contemplating the “selling” of property to the Government 
and importing, as a general proposition, a transaction whereby the Govern- 
ment takes title to, as well as possession of, the article or thing involved. 
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Comptroller General Brown to the Secretary of Labor, November 4, 1939: 


There has been considered your letter of September 29, 1939, as 
follows: 


This is in reference to the Opinion of the Acting Comptroller General, No. 
A-97514, dated October 7, 1938, addressed to the Chairman of the Tennessee 
Valley Authority. 

In that opinion it is ruled that contracts for the rental of trucks are regarded 
as not being subject to the Public Contracts Act for the reason, as stated, that 
the Public Contracts Act requires “stipulations that the contractor is the 
‘manufacturer of or a regular dealer in the materials, supplies, articles or 
equipment to be supplied’ and as the act may not be interpreted as intended 
to prohibit rental by the Government of trucks and other construction equip- 
ment from owners thereof where such owners are not manufacturers of or 
regular dealers in such equipment, such rental contracts may not be viewed 
as falling within the scope of the legislation.” 

This Department has always regarded contracts for the rental of personal 
property as being subject to the Public Contracts Act. By its terms, the act 
is clearly intended to apply to any contract made or entered into by any execu- 
tive department, independent establishment, or other agency or instrumentality 
of the United States, or by the District of Columbia, or by any corporation 
all the stock of which is beneficially owned by the United States, for the 
manufacture or furnishing of materials, supplies, articles, and equipment in 
any amount exceeding $10,000. The furnishing of equipment under a rental 
contract is regarded by the Department as being clearly within this statutory 
provision. Additional reasons for holding that rental contracts are subject 
to the act are that in many instances the equipment to be furnished to the 
Government under such contracts is either manufactured especially for the 
Government or requires certain alterations or adjustments to meet the Gov- 
ernment specifications. Under certain other contracts, the rental accrues to 
the purchase price of the equipment, and title passes to the United States when 
the amount of rental paid equals the purchase price. 

In the opinion of this Department, there is a distinction between contracts 
for the rental of equipment as such and contracts under which the contractor 
agrees to perform certain work for the Government by using his own equip- 
ment. This latter contract is regarded as a service contract and exempt from 
the act. Furthermore, it is the position of the Department that men assigned 
by the contractor to operate the equipment furnished to the Government under 
a contract for the rental of equipment, as distinguished from the men engaged 
in the manufacture or furnishing of the equipment to the Government, are 
not subject to the act. 

In connection with your consideration of this matter, it should be noted 
that section 6 of the act delegates to the Secretary of Labor authority to grant 
exceptions and exemptions when required. Any problem respecting the quali- 
fications under section 1 (a) of the act, of a prospective contractor who might 
offer to rent equipment to the Government, can be handled adequately in 
accordance with the provisions of section 6. 

In view of the foregoing, it is respectfully requested that you reconsider that 
portion of Opinion No. A-97514 wherein it is ruled in effect that contracts for 
the rental of equipment are not subject to the Public Contracts Act. 


The decision of October 7, 1938, to which you refer, considered cer- 
tain provisions and omissions in a contract of the Tennessee Valley 
Authority covering rental of dump trucks with drivers for use in 
connection with construction projects of the Authority. The full 
text of the paragraph in question was as follows: 

It has been held by this office that contracts for the mere rental of trucks 
and construction equipment with operators for hauling, ete., in connection 
with construction projects, are in the nature of service rather than supply con- 
tracts, and that they are clearly not contracts “for the manufacture or fur- 


nishing of materials, supplies, articles and equipment” under the provisions of 
246222™—40——-33 
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the Walsh-Healey Act of June 30, 1936. That act required, inter alia, stipu- 
lations that the contractor is the “manufacturer of or a regular dealer in 
the materials, supplies, articles or equipment to be supplied” and as the act 
may not be interpreted as intended to prohibit rental by the Government of 
trucks and other construction equipment from owners thereof where such 
owners are not manufacturers of or regular dealers in such equipment, such 
rental contracts may not be viewed as falling within the scope of the legisla- 
tion. Hence, there would appear to be no requirement for the inclusion in 
such contracts of stipulations for compliance with the provisions of said act. 
What was there said had particular reference to rental contracts 
covering trucks and construction equipment, and did not deal with 
the application of the Walsh-Healey Act of June 30, 1936, 49 Stat. 
2036, to rental contracts generally. The conclusion reached that 
contracts covering rental of trucks or construction equipment with 
operator for use on Government projects were not within the pur- 
view of the Walsh-Healey Act, for the reasons assigned, would appear 
to have been unquestionably correct, and, it may be added, the Ten- 
nessee Valley Authority by letter of January 27, 1939, concurred in 
that view, and informed this office that stipulations required by the 
Walsh-Healey Act would not be included in similar contracts there- 
after. 

The rule would appear to be equally applicable to rental of trucks 
and construction equipment without operator, and to the mere 
rental of personal property generally with or without operator. 
It wou'd be unreasonable to so construe the act that owners—private 
persons, firms, or corporations—of personal property of any and 
every description which the Government may require for temporary 
use, are or may be barred from furnishing the use thereof merely 
because they are not the manufacturers of or regular dealers in the 
particular equipment offered. The obvious result of such a con- 

_struction of the act would be to deprive the Government unduly of 
the benefits which flow from free competition and to deny to many 
otherwise acceptable owners of personal property the “chance for a 
bargain.” Purcell Envelope Co. v. United States, 249 U. 8. 313, 318. 
Such construction would lead to injustice or an absurd consequence. 
See United States v. Kirby, T Wall, 482, 486, in which the court said: 

All laws should receive a sensible construction. General terms should be so 
limited in their application as not to lead to injustice, oppression, or an absurd 
consequence. It will always, therefore, be presumed that the legislature in- 
tended exceptions to its language, which would avoid results of this character. 
The reason of the law in such cases should prevail over its letter. 

Also, the rule would apply usually in cases where personal prop- 
erty requiring alteration or adjustment to meet Government specifi- 
cations is so altered or adjusted by the contractor at his own expense 
as a prerequisite to furnishing the use of his equipment to the Gov- 
ernment. In such a case the alterations, etc., would not be a part 

of the contract with the United States, but would be accomplished 
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by independent undertakings by the owner of the equipment and the 
person or concern employed by him to make the alterations, the sole 
interest of the Government being to obtain the use of equipment 
suitable for its needs. 

The Walsh-Healey Act provides that contracts made or entered into 
by any of the agencies of the United States for the manufacture or 
furnishing of materials, supplies, articles, and equipment, herein- 
after referred to as “equipment” or “property,” in any amount ex- 
ceeding $10,000, shall include certain stipulations relative to (a) the 
identity of the contractor (manufacturer or regular dealer); (b) 
payment of wages; (c) hours of labor; (d) age and identity of 
employees (infants, convicts); and (e) manufacturing conditions 
and surroundings. That mere property rental contracts are not 
contracts for the manufacture of equipment for the Government 
could not seriously be questioned. Usually equipment offered for 
rental already has been manufactured, and, also, purchased from 
the manufacturer, a dealer, or some other person by the current 
owner, is in his possession, and has been manufactured under con- 
ditions with which he is wholly unfamiliar and has had no concern. 

The courts have pointed out that the word “furnish” or “furnish- 
ing” is a somewhat indefinite term, vague in its significance; that its 
significance may vary with the connection in which it is found, and 
must be determined in accordance with its context and subject matter, 
the term having been applied with various meanings from “giving” 
to “selling” what is necessary or fitting for the purpose to be served. 
See, generally, 27 Corpus Juris 931 and notes, Applying the rule of 
interpretation to the word “furnishing” as used in the Walsh-Healey 
Act, I am constrained to the conclusion that it is primarily intended 
in the sense of selling property, etc., to the Government and that it 
imports, as a general proposition, a transaction whereby the Govern- 
ment takes title to as well as possession of the article or thing 
involved, and does not reasonably comprehend mere rental contracts 
where title to the property remains in the contractor and possession 
is returned to him at the contract’s end. The statute permits both 
manufacturers and regular dealers to compete. The dealer does not 
manufacture the equipment offered but furnishes it to the Govern- 
ment. It would appear that the word “furnishing” was used in the 
context in contradistinction to manufacture, rather than to extend 
the scope of the act to other than sale and purchase contracts. 

The whole context of the statute, as well as its legislative history 
and known purposes and intent, which need not be discussed here, 
supports this view. The manifest aims of the law are to eliminate 
“vest pocket,” “fly by night,” irresponsible, and unscrupulous con- 
tractors, to assure payment of proper wages, to limit labor hours, to 
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forbid child labor and convict employment, and to afford proper 
working conditions for employees of manufacturers and others con- 
tracting to sell materials, supplies, equipment, etc., for Government 
needs. Mere rental contracts where the owner of property already 
manufactured furnishes the use thereof for a season has no bearing 
upon any of these aims, and neither contributes to nor detracts from 
their accomplishment. 

Upon careful consideration of the matter, I find no valid reason 
requiring or justifying any conclusion other than that reached in the 
decision of October 7, 1938, A~97514, to the Tennessee Valley Author- 
ity, which, as herein amplified, is affirmed. See, also, A-97514, 
April 10, 1939. 


(B-2253) 


TRANSPORTATION—PUBLIC FUNDS NOT IN ACTUAL CUSTODY OF 
GOVERNMENT EMPLOYEES—GOVERNMENT LOSSES IN SHIPMENT 
ACT APPLICABILITY 


The transportation of rental collections to depositories by contract armored-car 
service, without the funds being in the actual custody of Government 
employees during such transportation, is not objectionable if the head of 
the department concerned determines that such transportation is “con- 
Sonant with the greatest possible protection against risk of loss and 
destruction of and damage to such valuables,” and the requirements of the 
regulations issued pursuant to the Government Losses in Shipment Act, 
50 Stat. 479, are otherwise met, 


Comptroller General Brown to the Secretary of Agriculture, November 4, 1939: 


Consideration has been given your letter of October 6, 1939, as 
follows: 


Reference is made to two decisions of your office, B—2253, dated April 11 and 
September 16, 1939, relating to the transportation of rental collections from 
resettlement-type projects of this Department to local depositories by means of 
armored-car service. 

It was stated in the decision of April 11, 1939, that the safe disposition of 
project rental collections is a necessary incident to the operation and main- 
tenance of such projects and that, therefore, pursuant to the authority con- 
tained in Section 3 of the Act of June 29, 1936, 49 Stat. 2035, this Department 
could properly contract for armored-car service for this purpose, it being under- 
stood, however, that the funds would be in the custody of Government em- 
ployees during transportation. Further, in the decision of September 16, 1939, 
you advised that the so-called “Government Losses in Shipment Act,” 50 Stat. 
479, was applicable in this situation and that, therefore, compliance with its 
provisions and the regulations promulgated thereunder would also be required 
in connection with the use of armored-car service. 

Some question has now been raised, particularly in view of your more recent 
decision, as to whether the above-noted requirement that the funds shall be in 
the custody of a Government employee during transportation contemplates actual 
physical possession. While, as will be shown, it is not believed that such 
requirement was intended, the matter is resubmitted for your consideration 
since the term “custody” would appear to be somewhat ambiguous, In this con- 
nection, it is felt that your attention should be called to certain facts which 
may not have been indicated at the time of the first submission. 

The service as proposed includes the transportation of public moneys, together 
with funds of other customers of the transportation company, and if, in such 
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circumstances, a Government employee were required to travel in the car, the 
company would, according to informal advice from representatives of two of 
such companies, increase the rates substantially. This Department has also 
been informally advised that the presence of a Government employee, who is not 
bonded to the transportation company, might be regarded as a special hazard 
to the other customers whose funds are being transported at the same time, so 
that the service might not be available at all on this basis. Moreover, if the 
actual presence of a Government employee were required, the transportation 
company would nevertheless continue the presence of its own guards because, 
as stated above, the particular armored car would not necessarily be devoted 
exclusively to the conveyance of Government moneys, and, furthermore, the 
company would require its own guards for its protection under its contractual 
obligation to the Government. In other words, the requirement that a Govern- 
ment employee have physical possession of the Government’s funds while in 
transit would seem to be unnecessary either from the point of view of protection, 
or a lessening of expense to the Government, since the company would require 
its own guards in any event and would not decrease the cost to the Government. 
Incidentally, it should be noted that no such requirement of physical possession 
is made when Government moneys are transported by railway express, which is 
quite similar to the serviee here contemplated. 

With regard to the suggestion made by the Acting Comptroller General in his 
decision dated April 11, 1989, of a possible cooperative arrangement with the 
Postal Service, you are advised that such a plan was considered but for various 
administrative reasons was found to be impracticable. 


The “effecting of transportation” of project rental collections to 
depositories by armored-car service, under the conditions described, 
would appear clearly a “shipment of valuables” within the purview 
of the Government Losses in Shipment Act, 50 Stat. 479. See section 
7 (b) of the act, defining the term “shipment.” Therefore, the mat- 
ter would be governed by that act and the regulations prescribed 


thereunder. Section 1 of the act provides: 


That as soon as practicable after the approval of this Act the Secretary 
of the Treasury and the Postmaster General shall, jointly, with the approval 
of the President, prescribe regulations governing the shipment of valuables by 
the executive departments, independent establishments, agencies, wholly owned 
corporations, officers, and employees of the United States, with a view to mini- 
mizing risks of loss and destruction of, and damage to, such valuables in ship- 
ment. After the effective date of such regulations, which shall be not more 
than thirty days after their issuance, it shall be the duty of every such execu- 
tive department, independent establishment, agency, wholly-owned corporation. 
officer, and employee, and of every person acting for him or it, or at his or its 
direction, to comply with such regulations in making any shipment of valuables. 


Paragraph 2 of the joint regulations promulgated July 16, 1937, 
by the Secretary of the Treasury and the Postmaster General, after 
approval by the President, pursuant to the act, is as follows: 


2. After the effective date and hour of these regulations, as hereinafter 
provided, shipments of valuables shall be made (1) in the same manner and at 
such time as those of the same class or kind were made, when insured, imme- 
diately preceding the effective date of these regulations, or (2) in such other 
manner and at such other time consonant with the greatest possible protection 
against risk of loss and destruction of and damage to such valuables as the 
respective heads of the various executive departments, independent establish- 
ments, agencies and wholly-owned corporations of the United States may from 
time to time direct, after notice to the Secretary of the Treasury. 


Accordingly, if you, as head of the department concerned, shall 
find that the proposed manner of effecting transportation of the rental 
collections to depositories by contract armored-car service, the funds 
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not being in actual custody of Government employees during such 
transportation, is “consonant with the greatest possible protection 
against risk of loss and destruction of and damage to such valuables,” 
and shall direct, after notice to the Secretary of the Treasury, that 
the transportation of such funds be so effected, the requirements 
of the act and regulations would appear to be met, and there would 
appear no legal objection to payment of the cost of such transporta- 
tion under contracts therefor made after due advertising for com- 
petitive bids and otherwise complying with law. 


(B-6288) 


ALIENS—EMPLOYMENT—STATUTORY PROHIBITION—EFFECT OF SUB- 
SEQUENT GENERAL LEGISLATION DEALING WITH STATUS OF 
FILIPINOS 


A general statute is not to be construed as affecting the operation of an earlier 
special statute unless the special statute is expressly repealed or is so 
wholly inconsistent that its repeal of necessity must be implied. 

Section 2 of the act of August 7, 1939, 53 Stat. 1230, providing that pending 
complete withdrawal of the United States sovereignty over the Philippine 
Islands, “citizens and corporations” of the Islands shall enjoy in the United 
States “all of the rights and privileges which they * * * enjoyed 
therein under the laws of the United States in force at the time of the 
inauguration of the Government of the Commonwealth of the Philippine 
Islands,” is general in character and does not modify existing specific 
statutory provisions, such as section 5 of the Treasury-Post Office Appro- 
priation Act for 1939, 52 Stat. 148, restricting the Government employment, 
in the continental United States, of Filipino and other noncitizens of the 
United States. 


Comptroller General Brown to the Federal Security Administrator, November 
4, 1939: 


There was received your letter of September 26, 1939, as follows: 


Reference is made to decision A-95291, dated June 2, 1938, to the Secretary 
of the Treasury, interpreting Section 5 of the Treasury-Post Office Appropria- 
tion Act for 1939, 62 Stat. 120, providing: 

“No part of any appropriation contained in this Act or authorized hereby 
to be expended shall be used to pay the compensation of any officer or employee 
of the Government of the United States * * * whose post of duty is in the 
continental United States unless such officer or employee is a citizen of the 
United States or a person in the service of the United States on the date of 
the approval of this act who * * * owes allegiance to the United 
States * * 9,” 

In the interpretation of this provision, it was stated: “Filipinos appointed 
after March 28, 1938, to positions with posts of duty in the continental United 
States may not be exempted from the restrictions.” 

Public No. 300, 76th Congress, approved by the President August 7, 1989, pro- 
vides as follows: 

“Section 2. Section 8 of said act of March 24, 1984, is hereby amended by 
adding thereto a new subsection as follows: 

“(d) Pending the final and complete withdrawal of the sovereignty of the 
United States over the Philippine Islands, except as otherwise provided by this 
act, citizens and corporations of the Philippine Islands shall enjoy in the United 
States and all places subject to its jurisdiction all of the rights and privileges 
which they respectively shall have enjoyed therein under the laws of the United 
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States in force at the time of the inauguration of the Government of the Com- 
monwealth of the Philippine Islands.” 

In view of the apparent conflict between the provisions of the two above- 
mentioned acts, and in view of the further fact that a similar provision re 
garding citizenship is incorporated in the Appropriation Act under which the 
Public Health Service is operating during the fiscal year 1940, a decision is 
requested as to whether the provisions of section 2, Public No. 800, supersede 
or repeal the provisions of section 5 of the Treasury-Post Office Appropriation 
Act for 1939, supra, as applied to the future employment of Filipinos within the 
continental United States. 

The cited act of August 7, 1939, 53 Stat. 1230, amended in various 
particulars the act of March 24, 1934, 48 Stat. 456, “To provide for 
the complete independence of the Philippine Islands, to provide for 
the adoption of a constitution and a form of government for the 
Philippine Islands, and for other purposes.” The amendments in- 
volved principally trade, financial, and economic relations between 
the Philippine Islands and the United States. Section 7 (a) of the 
amendatory act provides that the first five sections thereof, including 
section 2 here in question, shall become effective on January 1, 1940, 
if before that date the Philippine Government has met certain 
stipulated conditions. Thus, so far as that may be material, section 
2 is not now in effect and it is possible that it may never become 
effective. 

The said section 2, quoted in your letter, when and if it becomes 
effective, will amend the 1934 act to provide generally that pending 
the final and complete withdrawal of United States sovereignty 
over the Philippine Islands, “citizens and corporations” of the 
Philippine Islands shall enjoy in the United States and places sub- 
ject to its jurisdiction “all of the rights and privileges which they 
respectively shall have enjoyed therein under the laws of the United 
States in force at the time of the inauguration of the Government of 
the Commonwealth of the Philippine Islands.” Prior to enactment 
the purpose of this particular provision appearing in separate 
House and Senate bills was stated in legislative reports on such bills 
from the Senate Committee on Territories and Insular Affairs and 
the House Committee on Insular Affairs (Senate Rept. No. 453; 
H. R. Rept. No. 1058; 76th Cong., 1st Sess.) as follows: 

While the rights and privileges of American citizens in the Philippines are 
adequately provided for in the act of March 24, 1934, there is no corresponding 
provision for Filipinos in the United States. The bill contains a provision de- 
signed to clarify misconceptions which have arisen with regard to the status 
prior to 1946 of Filipinos in the United States and to guard against potential 
discriminations [“possible discriminations” in the H. R. Report] against such 
Filipinos. ; i 

The provision in question is general legislation. It was designed 
to “clarify misconceptions” as to the status of Filipinos in the United 
States and to guard against potential or possible discriminations 
against such Filipinos by reason of doubt as to their status pending 
the final and complete withdrawal of United States sovereignty over 
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the Philippine Islands pursuant to the 1934 act. While the said 
amendment provides generally that pending such withdrawal of 
United States sovereignty, citizens and corporations “of the Philip- 
pine Islands” shall enjoy in the United States “all of the rights and 
privileges” which they respectively enjoyed therein under the laws of 
the United States in force at the time of the inauguration of the 
government of the Philippine Islands, there was no intent expressed 
or necessarily implied to repeal or modify existing specific statutory 
provisions, such as that in section 5 of the appropriation act of 
March 28, 1938, quoted in your letter, in effect restricting Government 
employment in the continental United States, under certain appropria- 
tions and with certain exceptions, to citizens of the United States, 
and thus having the effect of excluding noncitizens of the United 
States, including Filipino noncitizens, from such employment. 17 
Comp. Gen. 1047. Similar specific provisions are contained in section 
5 of the Independent Offices Appropriation Act for 1940, 58 Stat. 550, 
section 5 of the act making appropriations for the Treasury and Post 
Office Departments for 1940, 53 Stat. 683, and section 3 of the Labor 
Department Appropriation Act for 1940, 53 Stat. 926. Also, section 
206 of the Third Deficiency Appropriation Act, 53 Stat. 1837, which 
was approved August 9, 1939, or subsequent to the act of August 7, 
1939, amending the Philippine Independence Act of 1934, makes such 
provisions of section 3 of the Labor Department Appropriation Act 
for 1940 applicable to the appropriations contained in the act making 
appropriations for the Departments of State, Justice, and Commerce 
for 1940, 53 Stat. 885. Such exclusion from Government employment 
in the continental United States of Filipinos who are not citizens 
of the United States is not due to any misconception of their status 
by reason of the 1934 Philippine Independence Act, but solely to 
specific statutory provisions having the effect of restricting such em- 
ployment to citizens of the United States. These specific provisions 
would have had that effect irrespective of the enactment of the 1934 
Philippine Independence Act and there is no intent evidenced in the 
amendment of August 7, 1939, to that act, to confer rights or restore 
privileges which may have been taken away or limited by the opera- 
tion of such other specific legislation. That the 1939 amendment was 
not particularly directed to this matter of restrictions on Govern- 
ment employment within the continental United States is shown not 
only by the absence of any reference thereto, but by the general form 
of the amendment, and by the use of the term “citizens and corpora- 
tions of the Philippine Islands.” Had the legislative purpose been 
particularly to restore any privilege of employment in Government 
positions in the United States to citizens of the Philippine Islands 
taken away by the operation of other specific statutory provisions, 
some reference thereto would be expected, and there would have 
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been no occasion to include “corporations” in the amendment. It 
seems clear, therefore, that the provisions of the 1939 amendment in 
question are general and were enacted without any particular intent 
to modify existing specific statutory provisions affecting Filipino em- 
ployment in Government positions in the United States. 

It is an established rule of statutory interpretation that a later 
general statute is not to be construed as affecting the operation of an 
earlier special statute unless the special statute is expressly repealed or 
is so wholly inconsistent that its repeal must of necessity be implied. 
United States v. Niw, 189 U. S. 199; Rodgers v. United States, 185 
U. S. 88; Ew Parte Crow Dog, 109 U. S. 556, 570; Washington y. 
Miller, 235 U. S. 422. In the recent case of Baltimore National Bank 
v. Zax Commission, 297 U. S. 209, 215, the Supreme Court said: 


* * * An earlier act, specific in its coverage, will be read as an exception to 
a later one directed to investments generally. “It is a well-settled principle of 
construction that specific terms covering the given subject matter will prevail 
over general language of the same or another statute which might otherwise 
prove controlling.” Kepner v. United States, 195 U. S. 100, 125; cf. Ginsberg ¢ 
Sons v. Popkin, 285 U. 8. 204, 208; In re East River Co., 266 U. 8. 355, 367; Wash- 
éngton v. Miller, 235 U. 8. 422, 428; Rosencrans v. Unites States, 165 U. "Si 257, 
262; Red Rock v. Henry, 106 U. S. 596, 608. * ¢ 


The rule was discussed in Ea Parte Crow Dog, 109 U. S. 556, 570, as 
follows: 


The language of the exception is special and express; the words relied on as a 
repeal are general and inconclusive. The rule is, generalia specialibus non der- 
ogant. “The general principle to be applied,” said Bovill, C. J., in Thorpe v. 
Adams, L. R. 6 C. P. 135, “to the construction of acts of Parliament is that a 
general act is not to be construed to repeal a previous particular act, unless there 
is some express reference to the previous legislation on the subject, or unless there 
is a necessary inconsistency in the two acts standing together.” “And the 
reason is,” said Wood, V. C., in Fitzgerald v. Champenys, 30 L. J. N. S. Eq. 782; 
2 Johns. and Hem. 31-54, “that the legislature having had its attention directed 
to a special subject, and having observed all the circumstances of the case and 
provided for them, does not intend by a general enactment afterwards to derogate 
from its own act when it makes no special mention of its intention so to do.” 


In Washington v. Miller, 235 U.S. 422, 427, it was said: 


No repealing clause accompanied this provision, so the question is, did it 
repeal the provisos by implication? There is no doubt that, if taken literally, 
it would subject the Creek lands to the Arkansas law of descent and distribution 
without any qualification or restriction. But this would be only by reason of 
the generality of its terms, for it made no mention of that law or of those lands. 
In short, it was plainly a general statute and did not show that the attention of 
Congress was then particularly directed to the descent of the lands of the Creeks. 
On the other hand, section 6 of the Supplemental agreement and its two pro- 
visos dealt with that subject in specific and positive terms which made it cer- 
tain that the Creeks and their lands were particularly in mind at the time. 
In these circumstances we think there was no implied repeal, and for these rea- 
sons: First, such repeals are not favored, and usually occur only where there 
is such an irreconcilable conflict between an earlier and a later statute that effect 
reasonably cannot be given to both by States v. Healey, 160 U. 8. 136, 146; 
United States v. Greathouse, 166 U. 601, 605) ; second, where there are two 
statutes upon the same subject, the ce being’ special and the later general, 
the presumption is, in the absence of an express repeal, or an absolute incom- 
patibility, that the special is intended to remain in force as an exception to the 
general (Townsend y. Little, 109 U. 8. 504, 512; Ev Parte Crow Dog, Id. 556; 
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570; Rodgers v. United States, 185 U. S. 83, 87-89) ; and, third, there was in this 
instance no irreconcilable conflict or absolute incompatibility, for both statutes 
could be given reasonable operation if the presumption just named were 
recognized. 


These principles appear clearly applicable to the present question. 
There is no “irreconcilable conflict or absolute incompatibility” be- 
tween the general provisions of section 2 of the act of August 2, 1939, 
respecting the rights and privileges of Philippine citizens and cor- 
porations in the United States and the specific provisions of prior 
acts having the effect of restricting Government employment in the 
United States under particular appropriations to citizens of the 
United States. Such general provisions have a broad field of rea- 
sonable operation aside from the prior specific provisions respecting 
employment ‘of Government personnel; and, to the extent that there 
may be any conflict between the general statute and such prior spe- 
cific statutory restrictions, the latter are to be considered as exceptions 
to the general] statute. 

It follows that the question stated in the last paragraph of your 
letter must be answered in the negative. 


(A-63141) 


PAYMENTS—ERRONEOUS—PAYMENT TO RIGHTFUL PAYEE PRIOR TO 
REFUND—ADJUSTED COMPENSATION LOANS—CHECK DELIVERY 
TO ADDRESS GIVEN BY VETERAN 


The rule that a claim by a rightful payee of a Government check which has 
been cashed by another under a forged indorsemeut may be allowed with- 
out awaiting recovery of the erroneous payment, is subject to the qualifica- 

‘ tion that the payee must be free of any responsibility for the erroneous 
payment and that it resulted from some administrative error, and where 
a check representing a loan on an adjusted service certificate was mailed 
to the veteran at the address given by him 4nd delivered to that address 
but was obtained and negotiated by an impostor, payment of the unrecov- 
ered balance of the proceeds of the check to the rightful payee is not 
authorized unless and until such balance is recovered from the impostor 
or subsequent indorsers. 3 Comp. Gen. 453 distinguished. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, November 
6, 1939: 


I have your letter of September 29, 1939, as follows: 


Reference is made to a letter, A-68141, dated September 7, 1939, from the 
Acting Comptroller General, relating to the matter of paying to John Bort- 
kewicz, A—1,780,363, the sum of $146.22, the unrecovered amount of check No. 
1,148,312 drawn for $205.22 in his favor on August 25, 1931, by J. B. Schommer, 
Symbol 99-220. 

In connection with the last paragraph of the letter, you are advised that the 
information contained in paragraph 4 of Decision A-63141 dated April 5, 1939, 
was not overlooked, but as it was believed that this Administration had no 
authority to certify a second payment, the matter was referred to the Treasury 
Department for appropriate action as has been the procedure in all similar 
cases. This view that the Veterans’ Administration is without authority to 
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draw a voucher for a check covering such t appears to be confirmed 
by the Sees General's Decision 4 191318, addressed to the Secre- 
tary of the on June 8, 1988, the principle of which, as it relates to 
duplicate payment from public funds, seems to be applicable in the instant 
ones. The pertinent part of that decision is quoted for your reference as 

‘ollows : 

“Neither the Adjusted Compensation Payment Act, 19386, nor any other act 
authorizes the Veterans’ Administration to again consider the same application 
of the true veteran for the purpose of again certifying the amount due on 
the canceled adjusted service certificate to the Treasury Department for a 
duplicate payment from public funds, Since, apparently, no funds are avail- 
able in the Public Debt Service account for the issuance of a new check to the 
rightful payee, payment may not be made to him until recovery is had either 
from the postmaster or from the wrongful negotiator * * * or until funds 
are made specifically available by law for the purpose.” 

Another case involving the question of duplicate payment from public funds 
was brought to the Acting Comptroller General’s attention in a letter dated 
October 6, 1938, concerning underpayment of $88.25 to Juan Vazquez A—1,756,853 
and consequent overpayment of that amount to Juan Vazquez, A-2,335,398, due 
to the fact that the packages containing the bonds and checks issued to these 
veterans were interchanged in delivery to the veterans. Reply was made in 
Decision A-97792 dated October 18, 1988 that “* * * the rule stated in the 
decision of June 8, 1938, A-91318, 17 Comp. Gen. 1059, is applicable to this 
case to preclude issuance of a supplemental adjusted service certificate. How- 
ever, there is no legal objection to the payment to the true veteran of $60, 
chargeable to the adjusted service certificate fund, and $28.25 chargeable to 
the special deposit account, to the credit of which it is understood the amount 
recovered from the other veteran has been deposited.” The Veterans’ Admin- 
istration’s authority for certifying the amount of $88.25 in favor of the under- 
paid veteran in that case appears to rest in the fact that that amount had been 
recovered and deposited to the credit of the fund from which the sum was pay- 
able to the rightful veteran, a circumstance not existent in the instant case. 

In the instant case the voucher for issuance of the check was correctly drawn; 
the payment of the check was wrongfully obtained by forgery, and the amount 
of $146.22 remains unrecovered. It appeared therefore that a reissuance of 
the voucher by the Veterans’ Administration wads precluded since, as stated in 
Decision A-91318, dated June 8, 1938, “Neither the Adjusted Compensation 
Payment Act, 1936, nor any other act authorizes the Veterans’ Administration 
to again consider the same application of the true veteran for the purpose of 
again certifying the amount due on the canceled adjusted service certificate 
to the Treasury Department for a duplicate payment from public funds.” It 
was assumed that this prohibitory regulation applied against recertification 
for a duplicate payment from public funds on a paid loan check as well as on 
a canceled adjusted service certificate, the regulation in either case resting on 
the fact that there is no appropriation available for such duplicate payments. 

In view of the above quoted decisions, it is requested that this Administration 
be informed whether duplicate payment may be made in this case on a note 
(Form 1185) which was properly executed and signed by the veteran and 
correctly certified to the Treasury Department. If your decision is in the 
affirmative, information is also requested as to whether in the future, the 
appropriation, Adjusted Service Certificate Fund, V. A., is available for making 
duplicate payments on all forged checks. 


The case considered in A-91318, June 8, 1938, did not involve a pay- 
ment by the Veterans’ Administration directly to the veteran, the 
check in that case having been issued by a Federal Reserve Bank in 
payment of bonds issued to the veteran upon surrender of his adjusted 
service certificate for payment under the Adjusted Compensation 
Payment Act, 1936, 49 Stat. 1099, that is to say, there was involved in 
that case a charge against the public debt fund and not a charge against 
appropriations under your control. Consequently, it was held in that 
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decision that your administration had no further control over the sub- 
ject matter. You may be advised, however, that by decision of May 
11, 1989, in the same case, the Secretary of the Treasury was authorized 
to issue a new check to the veteran for the amount involved, it having 
been established that the payee was in no way at fault in the matter. 
See also, decision A-93037, dated March 11, 1938. It can thus be seen 
that the decision cited in your letter—relating to bond payment cases— 
has no application in the instant matter. 

The check in the case of John Bortkewicz was a direct charge against 
the adjusted service certificate fund, Veterans’ Administration, repre- 
senting a loan obtained upon security of his adjusted service certificate 
as distinguished from a payment of bonds issued to the veteran under 
the Adjusted Compensation Payment Act, 1936. In 3 Comp. Gen. 
453, cited in the decision of April 5, 1939, it was held: 

In view of the long-continued and generally recognized practice which is not 
prohibited by any law enacted by Congress, claims by the rightful payee of a 
Government check which has been cashed by another under a forged endorsement, 
may continue to be allowed by the General Accounting Office, if drawn against a 
lump-sum appropriation, without awaiting the reclamation of the amount. 

While the rule so set forth has since been consistently followed it is 
subject to the qualification, of course, that the payee must be free of 
any responsibility for the erroneous payment and that the erroneous 
payment resulted from some administrative error. 

In decision A-53895, March 2, 1934, it was held: 

It thus appears clear that the Navy Department mailed the subject check to the 
address specifically given by you and that it was delivered at said place. The 
fact that the check was intercepted at the place to which it was so addressed 
and delivered and that it was forged and negotiated at the bank which has since 
closed its doors, and that there is delay in recovering the amount from said bank 
fue to the liquidation thereof now in progress and that there is some element of 
uncertainty as to whether the entire amount of the check may be recovered, 
afford no legal basis for a second payment to you of the amount yet to be re- 
claimed. This case is to be distinguished from one where through negligence 
or lack of proper care on the part of the United States a check is mailed to a 
wrong address in compliance with a request of an impostor or arising from a 
confusion of files in the administrative office, and such like—a second payment in 


the latter class usually being allowable upon a showing that the rightful payee 
was in nowise at fault in the matter. 


Compare 16 Comp. Gen. 533. 

The record in the present case has been reexamined and I find that 
there was apparently overlooked in the decision of April 5, 1939—in 
which there was authorized the issuance of a new check for the unre- 
covered amount of the loan check—the fact that the check was mailed 
to Mr. Bortkewicz at the address given by him and delivered to that 
address, thus distinguishing that case from the one considered in the 
decision reported in 3 Comp. Gen. 453, supra, in which the check was 
mailed to an address given by an impostor, and bringing the instant 
case within the rule stated in the decision of March 2, 1934, A-53895, 
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supra. In the cireumstances the payment of the balance of the pro- 
ceeds of the involved check to Mr. Bortkewicz is not authorized unless 
and until such balance shall have been recovered from the impostor or 


subsequent indorsers. Mr. Bortkewicz is being advised to that effect 
by letter today. 


(A-98797) 


TAXES—STATE AND FEDERAL—EXEMPTION CERTIFICATES—TIME OF 
ISSUANCE 


Where a contract provides for sales to the United States exclusive of Federal 
and State tax, the issuance of tax exemption certificates is for the use 
of the contractor in satisfying State and Federal authorities that the 
sales are for Federal consumption, and, accordingly, if satisfactory to 
the taxing authorities, the General Accounting Office will not object to 
the issuance of tax exemption certificates at any time after the contract 
is executed or the order covering future deliveries is given and before 
actual delivery, provided the certificate is so worded as to show that it 
does not evidence deliveries already made. 17 Comp. Gen. 992, amplified. 


Comptroller General Brown to the Secretary of the Interior, November 6, 1939: 
I have your letter of October 21, 1939, as follows: 


I enclose a letter from the general manager of the Alaska Railroad dated 
September 13, submitting certain correspondence with the Standard Oil Co. 
of California and its attorneys, Pillsbury, Madison & Sutro of San Francisco, 
relative to the issuance of Federal tax exemption certificates covering pur- 
chases of gasoline and oils. It will be noted that this correspondence contains 
an extract from the opinion of the Acting Comptroller General of May 26, 
1938, holding in effect, that tax exemption certificates should be issued after 
delivery of the purchases, and not in advance, as proposed by the Standard 
Oil Co. of California. It will also be noted that certain reasons are presented 
with a view to securing a reversal of the ruling of the Acting Comptroller 
General, and a determination as to the correct procedure for the issuance 
and completion of these tax exemption certificates. 

It is requested that a supplemental ruling upon this subject be submitted 
to the Department at the earliest practicable date. 


The letter of August 21, 1939, from the attorneys for the Standard 
Oil Co. of California to the Alaska Railroad, is as follows: 


Standard Oil Company of California Taw Exemption Certificates 


Your letter of August 12, 1938, addressed to the above company at its Seattle 
office has been referred to us. 

The ruling of the Acting Comptroller General set out in your letter, as you 
are perhaps aware, does not conform with the rulings of other governmental 
departments, notably the Bureau of Internal Revenue, and the Company feels 
that the Acting Comptroller General's ruling places an unnecessary burden 
upon it, without any corresponding advantage on the other side. We write 
you this letter for the purpose of asking you, should you feel so inclined, to 
ask the Acting Comptroller General to reconsider the problem. For your infor- 
mation, there is. annexed a copy of various telegraphic messages exchanged 
between the Bureau of Internal Revenue and the Company. They will indicate 
the attitude of the Bureau on this question. 

You will understand that these certificates are merely held in the company’s 
file to establish to the satisfaction of the Federal tax auditor that the sales 
were properly exempt in the first place. The certificate refers to a written 
contract which specifies certain products. The contract, as well as the certifi- 
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cate, is subject to audit by Federal examiners. The certificate is supported by 
copies of invoices showing deliveries applicable to the contract. Deliveries not 
covered by the contract would not be exemy, from tax on the certificate on 
file. If such sales were made, another certificate would have to be obtained. 
The six-months certificate for which the Company asks permits it to take deduc- 
tions from its Federal tax returns in the same month in which the same 
occurred, and saves not only the company’s time but also the time of the pur- 
chasing department of the Government by the elimination of accounting and 
trace control for the ultimate receipt of requiring exemption certificates which 
would be necessary if the certificate is not obtained in advance. Under the 
method of billing of sales made under a contract covered by an exemption 
certificate on file the company’s experience indicates that adequate control is 
maintained for dete: 

1. That such sales occurred in the period of coverage ; 

2. That such sales are identified with the respective exemption certificates 
and contracts; 

8. That no misapplication of sales occurs; and 

4. That the monthly deductions from the Federal tax return are proper. 

Be assured that the Company will be appreciative of anything which you 
may feel that you can do towards having the Acting Comptroller General’s 
ruling to you modified in this regard. 


The copies of telegrams between the Standard Oil Co. and the 
Commissioner of Internal Revenue indicate that the Commissioner of 
Internal Revenue has approved the furnishing of Federal tax exemp- 
tion certificates at the time of filing the order or contract if not 
exceeding a period of 6 months, and an additional certificate at the 
beginning of each 6 months’ additional period. 

The part of the decision of May 26, 1938, 17 Comp. Gen. 992, re- 
ferred to in this matter is as follows: 

Referring to your inquiry as to the propriety of issuing tax-exemption certifi- 
eate before the quantity to be purchased is determined in the case of contract 
purchases covering an extended period of time, it would appear a matter of 
administrative discretion whether an exemption certificate should issue cover- 
ing each individual delivery, with identifying reference to the contract and 
purchase order under which deliveries are made, or whether the exemption 
certificate should be withheld until all deliveries under the contract are com- 
pleted and the quantity delivered is finally determined. However, it would 
seem the latter would be the more satisfactory procedure in the absence of any 
showing to the contrary. In every case, whether of partial or entire delivery 
under a contract, it would appear proper that the quantity of the delivery 
covered by the certificate be filled in by the receiving representative of the 
Government, together with the amount of applicable taxes if known. Where 
the amount of the taxes is not known, it may be left for determination by the 
proper taxing authorities. 

Where a contract provides for sales to the United States exclusive 
of Federal and State tax, the issuance of tax exemption forms are for 
the use of the contractor in satisfying State and Federal authorities 
that the sales are for Federal consumption. Accordingly, if satisfac- 
tory to the taxing authorities this office will interpose no objection 
to the issuance of tax exemption certificates at any time after the 
‘ontract is executed or the order covering future deliveries is given 
and before actual delivery, provided the certificate is so worded as to 
show that it does not evidence deliveries already made. 
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(B-7128) 


RESIGNATION OF PRESIDENTIAL APPOINTEE—EFFECTIVE DATE, 
ANNUAL LEAVE, APPOINTMENT OF SUCCESSOR AND LIMITATION 
ON TIME DEPUTY MAY ACT 


The Administrator of the Wage and Hour Division, Department of Labor, who 
is appointed by the President, with the advice and consent of the Senate, 
is a civilian officer of the United States, and not being expressly excepted 
from the terms of the act of March 14, 1936, 49 Stat. 1161, is entitled to 
annual leave under the terms of said act and the uniform annual leave 
regulations. 

Where the Administrator of the Wage and Hour Division, Department of 
Labor, tendered his resignation to the President to be “effective, insofar 
as active duties are concerned, at the close of business October 16, 1939, 
but subject to accrued and current annual leave,” and the acceptance of 
the resignation was unqualified, the vacancy in the office will not occur 
until after expiration of the annual leave granted the Administrator and 
therefore after the adjournment of the Senate, and a recess appointment 
made at any time between the leave expiration date and the next con- 
vening of the Senate will not be affected by the provisions of section 1761, 
Revised Statutes, against payment of salary, prior to confirmation by the 
Senate, of a person appointed during the recess of the Senate to a vacancy 
which existed while the Senate was in session. 

Where the Administrator of the Wage and Hour Division, Department of 
Labor, tendered his resignation to the President to be “effective, insofar 
as active duties are concerned, at the close of business October 16, 1939, 
but subject to accrued and current annual leave,” and the acceptance of 
the resignation was unqualified, the vacancy in the office will not occur until 
after expiration of the annual leave .granted the Administrator and the 
Deputy Administrator of that Division has authority under section 178, 
Revised Statutes, to act as Administrator, in the “absence” of the Adminis- 
trator, until the close of business on the leave expiration date—the situ- 
ation up to that time not involving “a vacancy occasioned by death or 
resignation” within the meaning of section 180, Revised Statutes, as 
amended, limiting temporary filling of such vacancies to 30 days. 


Comptroller General Brown to the Secretary of Labor, November 16, 1939: 
I have your letter of November 14, 1939, as follows: 


Mr. Elmer Andrews, Administrator of the Wage and Hour Division of the 
Department of Labor, tendered to the President his resignation from his 
office, “effective, insofar as active duties are concerned, at the close of business 
October 16, 1939, but subject to accrued and current annual leave.” On Octo- 
ber 16, the United States Senate was in session. The President accepted the 
resignation on October 17. Mr. Andrews performed no further duties of his 
office thereafter except the signing and submission of the annual report of the 
Wage and Hour Division. It appears that Mr. Andrews’ accrued annual leave 
will expire November 30, The Senate recessed on November 3, 1939. 

Since October 18, an Assistant Administrator of the Wage and Hour Division 
had been performing the duties of the Deputy Administrator which include 
inter alia performance of the duties of the office of Administrator during his 
absence (U.S. C. ti. 5, See. 5). 

It is my understanding that the office of Administrator of the Wage and 
Hour Division did not become vacant on October 16 and will not become vacant 
until November 30, the date upon which Mr, Andrews’ accrued leave will 
expire; that Mr. Andrews still holds the office of Administrator and that he is 
absent on leave with pay; that under these circumstances the deputy admini- 
strator automatically succeeded to the performance of the duties of the office 
of Administrator by virtue of U. 8. C. ti. 5, section 5; and that the 30-day 
limitation provided by U. S. C. ti. 5, section 7, is not applicable since the deputy 
administrator is not filling “a vacancy occasioned by death or resigna- 
tion * * *” as provided by that section. 
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It is my further understanding that, consistent with the terms of his resigna- 
tion, a successor to Mr. Andrews cannot be appointed until after November 30 
(Cf. XXIII C.D. 438) ; and that a recess appointment after November 30 will 
not fall within the prohibition of R. S. § 1761 simce the office of Administrator 
was not vacant while the Senate was in session. 

Inasmuch as this view has been questioned in certain proceedings involving 
the Wage and Hour Division and in view of the imminent expiration of the 
30-day period mentioned above I will appreciate an early expression of your 
views upon the question of whether and when the office of Administrator of the 
Wage and Hour Division becomes vacant under these circumstances, 


It is provided in section 4 (a) of the act of June 25, 1938, 52 Stat. 
1061, as follows: 

There is hereby created in the Department of Labor a Wage and Hour Di- 
vision which shall be under the direction of an Administrator, to be known as 
the Administrater of the Wage and Hour Division (in this Act referred to 
as the “Administrator”). The Administrator shall be appointed by the Presi- 


dent, by and with the advice and consent of the Senate, and shall receive 
compensation at the rate of $10,000 a year. 


Sections 5 and 7, Title 5, U. S. Code, provide as follows: 


5. Vacancies in subordinate offices. In case of the death, resignation, absence, 
or sickness of the chief of any bureau, or of any officer thereof, whose appoint- 
ment is not vested in the head of the department, the assistant or deputy of 
such chief or of such officer, or if there be none, then the chief clerk of such 
bureau, shall, unless otherwise directed by the President, as provided by section 
6 of this title, perform the duties of such chief or of such officer until a suc- 
cessor is appointed or such absence or sickness shall cease. (R. 8. § 178.) 

7. Temporary appointments to vacancies limited. A vacancy occasioned by 
death or resignation must not be temporarily filled under the provisions of 
sections 4, 5, and 6 of this title for a longer period than thirty days. (R. S. 
§ 180; Feb. 6, 1891, c. 113, 26 Stat. 733.) 


Section 1761, Revised Statutes, is as follows: 


No money shall be paid from the Treasury, as salary, to any person appointed 
during the recess of the Senate, to fill a vacancy in any existing office, if the 
vacancy existed while the Senate was in session and was by law required to 
be filled by and with the advice and consent of the Senate, until such ap- 
pointee has been confirmed by the Senate. 

The Administrator of the Wage and Hour Division being a ci- 
vilian officer of the United States and not expressly excepted from 
the terms of the leave statute is entitled to annual leave of absence 
with pay under the terms and within the limitations of the annual 
leave act of March 14, 1936, 49 Stat. 1161, and the uniform annual 
leave regulations promulgated by the President pursuant to said 
statute. See Executive Order No. 7845, dated March 21, 1938. It is 
stated in your letter that the annual leave granted to the Adminis- 
trator will expire November 30, 1939, and that the resignation which 
the Administrator tendered to the President provided that it was to 
be “effective, insofar as active duties are concerned, at the close of 
business October 16, 1939, but subject to accrued and current annual 
leave.” It is assumed that the acceptance of the resignation, so 
worded, was unqualified; and, if that be the fact, it would appear 
that the resignation will not become effective until the expiration 
of the annual leave of absence with pay granted to the Administrator. 
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If the resignation had become effective October 16, 1939, leave with 
pay could not legally have been granted for any period thereafter. 

It has been held that a leave with pay status authorized by law is 
synonymous for pay purposes with a work or duty status. 13 Comp. 
Gen. 295; id 370; 17 id. 906. Also, the dual compensation statutes— 
section 1765, Revised Statutes, section 2 of the act of July 31, 1894; 
28 Stat. 205, and section 6 of the act of May 10, 1916, 39 Stat. 120, 
as amended by the act of August 29, 1916, 39 Stat. 582—have been 
applied to cases of employees on leave of absence from one of two 
permanent positions. 2 Comp. Gen. 649; 3 id. 913; 4 id. 521; 5 id. 806; 
18 id. 94; td. 526. Those decisions are to the effect that an officer or 
employee continues to occupy his office or position so long as he is 
legally entitled to the salary thereof, even though in an inactive duty 
status. Applying that principle here it may be stated that although 
the Administrator of the Wage and Hour Division is presently on 
leave of absence and is not performing the duties of his office, he will 
continue to occupy the office until the close of business November 30, 
1939. Hence, the vacancy in the office will not occur until December 
1, 1989. It follows, therefore, that the deputy administrator of the 
Wage and Hour Division has authority under the provisions of 
section 5, title 5, U. S. Code, supra, to act as Administrator on 
account of the absence of the Administrator until the close of business 
November 30, 1939—the situation up to that time not involving “a 
vacancy occasioned by death or resignation” within the purview of 
section 7, title 5, U. S. Code. 

Answering your question specifically, I have to advise that on the 
basis of the facts and circumstances presented in your letter, the 
vacancy in the office of Administrator will occur December 1, 1939, 
from which date the 30-day period prescribed in section 7, title 5, 
U. 8. Code, will begin to run. As such vacancy will occur while the 
Senate is not in session, a recess appointment made at any time 
between November 30, 1939, and the next convening of the Senate 
will not be affected by the provisions of section 1761, Revised’ Statutes, . 
supra. 


(B-6466) 


PRIVATE PROPERTY—LOSS OR DAMAGE CAUSED BY GOVERNMENT 
EMPLOYEES—GENERAL RULE AND CLAIMS BY SUBROGEES UNDER 
SPECIFIC STATUTE 


In the absence of a specific statutory provision the Government is not liable for 
loss or damage resulting from the negligent acts of its officers and employees. 
Claims of insurance companies or other subrogees of persons whose property 
has been damaged as a result of negligence of employees of the Work 
Projects Administration while acting within the scope of their employment 
are claims for consideration under section 26 of the Emergency Relief 
Appropriation Act of 1989, 58 Stat. 936, authorizing administrative con- 
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sideration and payment of “any claim” (not exceeding $500 and as otherwise 
restricted therein) on account of such damage. 6 Comp. Gen. 770, amplified. 


Comptroller General Brown to the Federal Works Administrator, November 
18, 1989: 


I have your letter of October 6, 1939, as follows: 


Under section 26 of the Emergency Relief Appropriation Act of 19389, the 
Commissioner of Work Projects is authorized to consider, ascertain, adjust, 
determine, and pay from the appropriation to the Work Projects Administra- 
tion, any claim, not in excess of $500, arising out of its operations on account 
of damage to or loss of privately owned property caused by the negligence of 
any employee of the Work Projects Administration, while acting within the 
scope of his employment. 

The Administration has before it for consideration, several claims of insur- 
ance companies as subrogees of persons whose property has been damaged as 
a result of the negligence of employees of the Administration, acting within 
the scope of their employment. The Act of December 28, 1922 (42 Stat. 1066; 
U. S. C. 31, sec. 215), confers authority upon the heads of governmental 
agencies to consider and determine claims of a similar nature for certification, 
if favorably determined, to Congress for appropriation for payment. The 
Attorney General of the United States, on June 29, 1932, rendered an opinion, 
vol. 36, page 553, to the effect that subrogation claims of insurance companies 
could be considered under that act and certified to the Congress in order that 
it might determine whether the act covered such claims by making appropria- 
tions for their payment. Since that time, it appears that the Congress has 
consistently appropriated, usually in the deficiency bills, sums to pay for claims 
of subrogees, thereby evidencing that they are properly for consideration under 
the act cited. 

Your opinion is therefore requested as to whether claims of insurance com- 
panies, as subrogees, may be considered under section 26 of the Emergency 
Relief Appropriation Act of 1939, and, if otherwise proper, be paid from the 
appropriation made to the Work Projects Administration. If the answer to 
the foregoing should be in the negative, such subrogation claims would be 
considered and if favorably determined, certified to Congress under the author- 
ity of the Act of 1922, for appropriation for payment. 


Section 26 of the Emergency Relief Appropriation Act of 1939, 
Public Resolution No. 24, approved June 30, 1939, 53 Stat. 936, 
provides: 


The Commissioner and the National Youth Administrator are authorized to 
consider, ascertain, adjust, determine, and pay from the appropriation in section 
1 or section 2 hereof any claim arising out of operations thereunder accruing 
after the effective date of this joint resolution on account of damage to or 
loss of privately owned property caused by the negligence of any employee of 
the Work Projects Administration or the National Youth Administration, as 
the case may be, while acting within the scope of his employment. No claim 
shall be considered hereunder which is in excess of $500, or which is not 
presented in writing within one year from the date of accrual thereof. Accept- 
ance by a claimant of the amount allowed on account of his claim shall be 
deemed to be in full settlement thereof, and the action upon such claim so 
accepted by the claimant shall be conclusive. 


The provisions of this section appear to be substantially the same 
as those of the act of December 28, 1922, 42 Stat. 1066, as follows: 


That authority is hereby conferred upon the head of each department * * * 
to consider, ascertain, adjust, and determine any claim * * * on account 
of damages to or loss of privately owned property * * * caused by the 
negligence of any officer or employee of the Government acting within the 
scope of his employment. Such amount as may be found to be due to any 
claimant shall be certified to Congress as a legal claim for payment out of 
appropriations that * * * [Italics supplied.] 





DECISIONS OF THE COMPTROLLER GENERAL 505 


In an opinion of the Attorney General, 36 Op. Atty. Gen. 553, 
involving a claim under said act of 1922, by an insurer of the 
damaged property, it was said: 

Looking only at the words of the statute and considering the question 
without reference to practical construction or prior administrative rulings, I 
see no reason to doubt that the statute covers the case submitted and requires 
its certification. The statute by its terms grants authority to determine “any 
claim” and to certify the amount due “to any claimant.” In acting under the 
statute, the head of a department is required to determine not merely the 
amount of the claim but the person to whom it is due, and in performing that 
duty to apply established principles of law. Assuming that such a statute is 
to be strictly construed because in derogation of the immunity of the sover- 
eignty, a strict construction does not permit reading into the statute something 
that is not there or disregarding its plain terms. The words of the statute 
include all claims and all claimants. 

In the course of that opinion reference was made to a decision 
of the former Comptroller General of the United States, 6 Comp. 
Gen. 770, construing the act of July 11, 1919, 41 Stat. 131, the text 
of which does not differ greatly from the provisions of law in section 
26 and in the act of 1922, in which decision it was held in substance 
that an insurer of property damaged or destroyed under circum- 
stances covered by the act of 1919 could not be considered a claimant 
entitled to payment under said act, and while the Attorney General 
concluded that subrogation claims were covered by the act of 1922 
he suggested that in view of the fact that the matter involved pri- 
marily the intention of the Congress, all such subrogation claims 
under the 1922 act should be specifically called to the attention of the 
Congress when reported so that proper consideration could be given 
by that body to the status of the claimant. 

Provisions similar to those of section 26 in the Emergency Relief 
Appropriation Act of 1939 were contained in section 20 of the Emer- 
gency Relief Appropriation Act of 1938. When such provision 
appeared for the first time in an emergency relief appropriation 
act it was explained by the House of Representatives Committee on 
Appropriations in Report No, 2317, Seventy-fifth Congress, third 
session, as follows: 


Section 20, a new section, authorizes the Administrator of the Works Progress 
Administration to consider, ascertain, adjust, determine, and pay from the 
appropriation to the Works Progress Administration in this title claims arising 
out of operations accruing after the date of the joint resolution on account of 
damage to or loss of property caused by neglect of an employee of the Works 
Progress Administration or the National Youth Administration while acting 
within the scope of his employment. The authority is limited to claims not in 
excess of $500 presented in writing within 1 year from the date of accrual 
thereof and any allowance by the Administrator to be accepted in full settlement. 
Under existing law the Administrator has this authority up to $1,000 but must 
certify all such adjudications to Congress for appropriation prior to payment. 
Under this section many small claims can be expeditiously handled to the great 
advantage of the Government and to the satisfaction of the claimants in 
receiving prompt payment. Claims between $500 and $1,000 will continue to be 
adjudicated by the Administrator and certified to Congress for appropriation. 
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There is nothing either in section 26 or in section 20 specifically 
providing for the payment of subrogation claims, and the legisla- 
tive history of said section 20 fails to shed any light upon that 
particular phase of the matter. However, the explanation quoted 
above with reference to section 20 would appear to indicate that 
what was intended was the prompt payment of the claims in question 
under funds appropriated for relief purposes rather than requiring 
that such claims be reported to the Congress for appropriation under 
the 1922 act, when the claims are not in excess of $500. 

It is well settled that in the absence of a specific statutory provision 
the Government is not liable for loss or damages resulting from the 
negligent acts of its officers and employees. German Bank v. United 
States, 148 U. S. 5738, 579. However, the apparent purpose of 
section 26 of the Emergency Relief Appropriation Act of 1939 and 
of section 20 in the prior act was, among other things, to partially 
remove or surrender this immunity from liability so as to permit 
payment from funds provided by said act of “any claim” of $500 
or less arising out of the operations thereunder and involving dam- 
age to or loss of privately owned property caused by negligence 
of Work Projects Administration employees while acting within 
the scope of their employment. 

The law is well settled that an insurance company which pays valid 
claims for loss or damage to privately owned property pursuant 
to the requirements of an insurance contract with the injured party 
is entitled to be subrogated to the rights of the insured against 
the person legally responsible for the loss. See 33 C. J. 43, and 
cases there cited. There is nothing in the language of the provision 
of law here in question nor in the legislative history thereof to 
indicate an intention that this rule of subrogation should not apply 
with respect to claims filed under said provision. On the contrary, 
the use of the broad and comprehensive term “any claim” would 
appear to cover all claims of the type described when filed by any 
person to whom the United States would have been liable prior to 
the enactment of the statute but for its sovereign immunity. 

As noted in your letter, the Congress has sanctioned the payment 
of claims of insurance companies under the act of 1922, and it is 
to be noted, also, that in at least one instance where the Congress 
contemplated the exclusion of certain insurance companies from the 
terms of a relief statute it specifically so provided. See the act of 
August 27, 1935, 49 Stat. 2194, for the relief of certain claimants 
who suffered loss by fire in the State of Minnesota during October 
1918, in which it was provided that “notwithstanding the terms and 
conditions of any policy of insurance, or the provisions of any law, 
no fire-insurance company, except farmers’ mutual fire-insurance 
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companies, shall have any rights in and to funds herein appropriated, 
the payments herein provided for, nor to any right of subrogation 
whatsoever.” 


Answering your question specifically, I have to advise that claims 
of insurance companies or other subrogees of persons whose prop- 
erty has been damaged as a result of negligence of employees of 
the Work Projects Administration while acting within the scope of 
their employment are claims for consideration under section 26 of 
the Emergency Relief Appropriation Act of 1939, and, if otherwise 
proper, may be paid from funds appropriated by said act. 


(B-6894) 


COMPENSATION CHANGES—TRANSFERRED REORGANIZATION PLAN 
PERSONNEL—TOTAL COMPENSATION CHANGES INVOLVING IN- 
CREASE OR DECREASE IN WORK 


The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 53 
Stat. 563, do not prohibit a change in the total compensation paid to any 
lamplighter under the applicable regulations continued in force and effect 
by the said reorganization act, based on a change in the number of lamps 
lighted or a change in the other elements which entered into the fixing 
of the compensation, if the same schedule of rates per month, per light, 
and the other elements which entered into fixing the compensation of 
lamplighters in force on June 30, 1939, and prior to the transfer of the 
Lighthouse Service to the Treasury Department, are maintained during 
the fiscal year 1940. 


Comptroller General Brown to the Secretary of the Treasury, November 18, 
1939: 


I have your letter of October 27, 1939, as follows: 


Reference is made to section 2 (a) of the President’s Reorganization Plan 
No. Il, which consolidated the former Lighthouse Service with the Coast 
Guard in pursuance of the Reorganization Act of 1989 (Public, No. 19, 76th 
Cong.), and to section 10 (b) of such Act, which provides that transfers of 
personnel shall be without change in classification or compensation during the 
fiscal year in which the transfer is effected. 

A class of employees transferred from the former Lighthouse Service to the 
Coast Guard are known as “lamplighters.” See Articles 422 and 428, Regula- 
tions of the Lighthouse Service, 1927, and page 75, Civil Service Laws and 
Regulations, June 30, 1987, Schedule A. XI. 5. These employees are an excepted 
group who are employed in the discretion of the Department on a contract 
basis without competition. Their compensation is determined or regulated by 
the number of lights cared for; in other words, is on a quantitative basis 
similar to that of plecework employees. 

Due to changed conditions or in the progress of increasing the efficiency 
of aids to navigation, it is sometimes necessary to increase or to reduce the 
number of lights assigned to the care of lamplighters, which action, of course, 
has the effect of increasing or decreasing the compensation of such employees, 
To a much less extent, it is also sometimes necessary to relocate lights assigned 
to the care of such employees, which calls for an increase or decrease in their 
compensation dependent upon the type of aid, accessibility, and distance re- 
quired to be traversed. In all such instances it is customary to cancel the old 
contract and enter into a new one. 

Your decision is requested whether the provisions of section 10 (b) of the 
Reorganization Act apply to such employees in the situations above outlined. 
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Section 10 (b) of the Reorganization Act, 53 Stat. 563, provides 
as follows: 


Any transfer of personnel under this title shall be without change in classifi- 
cation or compensation, except that this requirement shall not operate after the 
end of the fiscal year during which the transfer is made to prevent the adjust- 
ment of classification or compensation to conform to the duties to which such 
transferred personnel may be assigned. 


Articles 422 and 428, Regulations for the United States Lighthouse 
Service, 1927, provide as follows: 


422. Designation of keeper, etc—(a) When the care of a light station re- 
quires continuous watching, the employee in charge shall be designated keeper 
and shall be given formal appointment by the department. 

(b) The designation of “light attendant” shall be used for employees in 
charge of groups of minor lights requiring their full-time personal services, but 
not continuous watching. The designation “lamplighter” shall be used for 
employees in charge of minor lights not requiring their full time. No formal 
appointments by the department shall be given light attendants or lamplighters, 
but these shall be employed as provided in the Civil Service Regulations for 
the Lighthouse Service. 

428. Light attendants and lamplighters.—Prior bureau authority shall be 
obtained for the position of light attendant. Prior bureau authority for the 
position of lamplighter is not required but the maximum average pay of $10.50 
per month, per light, for the care of minor lights by lamplighters, shall not be 
exceeded without specific bureau authority. 


Those regulations appear to have the force and effect of law and 
if, as appears from your letter, they were in force and effect on 
June 30, 1939, they, by operation of subsections (a) and (c) of sec- 


tion 8 of the Reorganization Act, continued in force on July 1, 1939, 
the effective date of the transfer of functions and personnel of the 
Lighthouse Service from the Department of Commerce to the Treas- 
ury Department. 19 Comp. Gen. 237; also, decision of October 28, 
1939, B-5212, 19 Comp. Gen. 461. 

Section 10 (b) of the Reorganization Act, supra, is a prohibition 
only against a change in classification or compensation during the 
fiscal year 1940 of an employee transferred under the provision of 
title II of the act. See question and answer (a), second series, de- 
cision of August 22, 1939, 19 Comp. Gen. 244. Since there is not 
involved here any question of change of “classification,” there is for 
consideration only the matter of “compensation” within the mean- 
ing of section 10 (b) of the Reorganization Act. The change of 
“compensation” which section 10 (b) of the cited act precludes dur- 
ing the fiscal year 1940 relates to the rate paid to an employee on 
June 30, 1939, for full-time service measured either on a time or 
piecework basis. If the same schedule of rates of compensation 
per month, per light, and the other elements “dependent upon the 
type of aid, accessibility, and distance required to be traversed” 
(quoting from your letter) which entered into fixing the compensa- 
tion of lamplighters in force on June 30, 1939, in the Department of 
Commerce are maintained after that date by the Treasury Depart- 
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ment, section 10 (b) of the Reorganization Act does not prohibit a 
change in the total compensation paid to any lamplighter based on 
a change in the number of lamps lighted or a change in the other 
elements which entered into the fixing of the compensation. Com- 
pare the last paragraph of decision of August 22, 1939, 19 Comp. 
Gen. 246, and question and answer 8, decision of October 28, 1939, 
B-5212, 19 Comp. Gen. 461. 


(B-6986) 


CONTRACTS—FREIGHT CHARGES—VOLUNTARY ASSUMPTION BY 
CONTRACTOR 


Where an accepted bid provides for delivery of supplies “f. o. b. Washington, 
D. C.,” but the contractor states it intended its bid “f. o. b. Washington, 
D. C.” to mean that it “was willing to ship orders transportation prepaid 
to any point within the United States,” and has requested that the contract 
be so regarded, the contractor’s request, being in the interest of the United 
States, may be complied with. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, Novem- 
ber 18, 1939: 


I have your letter of November 3, 1939, as follows: 


There is submitted for consideration the question of whether Smith, Kline & 
French Laboratories, 105 North Fifth Street, Philadelphia, Pa., may be per- 
mitted to correct its bid on Invitation No. 615, opened by the Veterans’ Adminis- 
tration February 15, 1939, covering medicinal specialties to be supplied the 
Veterans’ Administration as required during the period beginning April 1, 1989, 
and ending March 31, 1940. In its bid Smith, Kline & French Laboratories in- 
dicated that it would furnish the items f. o. b. Washington, D. C., but claims 
it was the intention of that concern to ship orders transportation prepaid to 
any point within the United States. 

Bid of Smith, Kline & French Laboratories, which was assigned Contract No. 
VAp~-13336%4, is now on file in your office. 

There is enclosed herewith copy of letter dated August 25, 1939, from the above 
concern, which is self-explanatory. 

It is requested that your decision be expedited and the enclosure forwarded 
herewith be returned at your earliest convenience. 


Smith, Kline & French Laboratories, by letter of August 25, 1939, 
stated : 


Thank you for your letter of February 28th, informing us that items No. 5 
and No. 8 of our proposal of February 6th has been accepted. 

In filling out Invitation No. 615 we indicated that we would ship any item 
f. o. b. Washington, D. C. By this we intended to mean that we are willing to 
ship orders transportation prepaid to any point within the United States. By 
prepaying shipments we save ourselves considerable bookkeeping, and you, of 
course, benefit materially thereby. 

Last year on shipments made to the Veterans’ Administration, we marked 
our invoices to read “Prepaid to destination. No further claim will be made 
for transportation.” 

We feel sure that you will wish us to prepay transportation for all items 
shipped to you under contract VAp-13336%. We shall be glad to have you 
take the necessary action to make this possible. 


The offer of Smith, Kline & French Laboratories being in the in- 
terest of the United States, contract No. VAp—1333614, dated Febru- 
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ary 25, 1939, may be regarded as providing for payment by the con- 
tractor of transportation charges to any point within the United 
States. A copy of this decision will be attached to the contract on 
file in this office. 

The letter of Smith, Kline & French Laboratories, dated August 
25, 1939, is returned herewith. 


(B-7007) 


| LEAVES OF ABSENCE—SICK—ACT, MARCH 14, 1936—TRANSFER EFFEC- 
TIVE IMMEDIATELY AFTER LEAVE-WITHOUT-PAY STATUS 








Where an employee was granted his accrued annual leave and, thereafter, leave 
without pay ending on the date immediately prior to the effective date 
of his transfer to another permanent position in another Government 
agency, there was no “break in service” within the meaning of Section 9 
of the sick leave regulations, as amended by Executive Order No. 7880, 
dated May 9, 1938, and if the positions from which, and to which, trans- 
ferred otherwise meet the provisions of said section, his accumulated un- 
used sick leave may be transferred to his credit in the new position. 


Comptroller General Brown to the Secretary of the Interior, November 18, 1939: 
I have your letter of November 2, 1939, as follows: 


A question has arisen in connection with the transfer of sick leave to another 
department for an employee who, at date of transfer, was carried on the rolls 
of this Department in a nonpay status. 

The employee in question was granted his accrued annual leave in view of 
his pending transfer and it was found that such accrued annual leave was suf- 
ficient to carry him on the rolls in a pay status through July 22, 1939. In 
order that there could be a continuity of his service he was granted leave 
without pay beginning July 23 to the effective date of his transfer, August 3, 

1939, to another permanent position in another Government agency. 

We have been requested to furnish a record of his leave status at date of 
transfer and the question now presented is whether he is entitled to any ac- 
crued and unused sick leave as of the date of termination of his services, Au- 
gust 2, 1939. 


Section 9 of the sick leave regulations, as amended by Executive 
Order No. 7880, dated May 9, 1938, is as follows: 

An employee transferred or reappointed without break in service from one 
permanent, emergency, or indefinite position to another permanent, emergency, 
or indefinite position within the same or a different governmental agency shall 
be credited with accumulated sick leave and charged with sick leave previously 


advanced in excess of that accumulated at the time of transfer or reappoint- 


ment. “Break in service” means separation from the service for a period of one 
or more work days. 


There is particularly for noting the last sentence of the regulation 
defining the term, “break in service.” As the employee in question re- 
mained on the rolls of the Department of the Interior to and in- 
eluding August 2, 1939, the day before the effective date of his 
transfer to the other department or agency of the Government, Au- 
gust, 3, 1939, even though in a nonpay status, there was no “break 
in service” and if the position from which, and to which, transferred 
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otherwise meets the above quoted provision of section 9 of the leave 
regulations, he is entitled under the quoted regulation to have his 
accumulated unused sick leave transferred to his credit in the other 
department or agency of the Government. 


(B-6669) 


SUNDAYS AND HOLIDAYS—HOLIDAYS—COMPENSATION— 
“TEMPORARY” PER DIEM, ETC., EMPLOYEES 


“Temporary employees” as defined in the uniform leave regulations—‘those 
appointed for definite periods of time not exceeding 6 months”—are not 
“regular employees” within the meaning of the per diem, etc., employee 
holiday pay statute of June 29, 1938, 52 Stat. 1246, and thus are excluded 
from its provisions, and such a temporary employee on a 5-day, 40-hour 
week basis, is not entitled to pay for a holiday even though it occurs on a 
day which is a part of his 40-hour work week, and even though he is in a 
duty or leave with pay status throughout the work week. 


Comptroller General Brown to the Acting Secretary of the Navy, November 
21, 1939: 


I have your letter of October 17, 1939, as follows: 


A recent inquiry has directed the attention of the Navy Department to your 
decision of November 26, 1938, to the Secretary of the Interior (18 Comp. Gen., 
481). It is noted that this decision, in referring to temporary per diem 
employees who worked on both the day preceding and the day following a 
holiday, states in part, that: 

“Employees who are employed for definite periods of less than six months 
ordinarily should not be granted pay for holidays on which no work is 
performed.” 

Information is requested as to whether the decision, supra, modifies your 
decision of October 25, 1988 (18 Comp. Gen., 378), to the Secretary of War, in 
which, in response to the following question: 

“(1) Are temporary per diem employees working on a 5-day, 40-hour week 
basis (Monday through Friday) entitled to 1 day’s regular pay for a holiday 
falling on a day of their regular tour of duty when such a day occurs within 
a period of leave with pay whether the leave be annual or sick (not as pay for 
the holiday as such, but as pay for a day of leave)?” 
you said 

“Question (1) is answered in the affirmative, provided the terms and tenure 
of employment of the temporary employees referred to are such as would 
entitle them to a full week's pay for the week in which the holiday occurred 
if they had remained in a duty status and had been prevented or relieved from 
working on the holiday. But if the terms and tenure of employment are such 
that had they been on a duty status during the week in which the holiday 
occurred they would have worked only 4 days (32 hours), and have been paid 
only 3% of a full week’s pay, then when on leave with pay during the 
entire week in which a holiday occurs they would be entitled likewise to only 
5% of a full week’s pay for such week.” 

It would appear from the two decisions, cited above, that a temporary per 
diem employee, working on both the day preceding and the day following a 
holiday should be denied pay for the holiday, whereas if the same employee 
were on annual leave with pay on the days on each side of the holiday that he 
would be entitled to pay for the holiday. The Department is unable to reconcile 
the equities in the two cases and in order that a definite authoritative rule may 
be published for the guidance of accounting officers, the following question is 
submitted : 
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Is a temporary per diem employee, as defined in section 1 (c) of the Leave 
Regulations, who is employed on a 5-day, 40-hour week basis entitled to pay 
for a holiday occurring within his regular tour of duty, provided he is relieved 
or prevented from working solely because of the holiday, regardless of the day 
of the week the holiday comes on, provided, of course, that day is a part of the 
employee’s 40-hour work week? In other words, should a temporary per diem 
employee who is employed on a 5-day, 40-hour week basis be paid for 40 hours in 
any given week in which a holiday occurs on a day that is a part of the 
employee’s 40-hour week, and the employee is in duty or leave with pay status 
throughout the work week? 

Your decision in the premises will be appreciated. 

Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, 
commonly known as the holiday pay statute, provides as follows: 

That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holi- 
day such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth 
ot July, Labor Day, Thanksgiving Day, Christmas Day, or any other day 
declared a holiday by Federal’ statute or Executive order, or any day on which 
the departments and establishments of the Government are closed by Executive 
order, they shall receive the same pay for such days as for other days on which 
an ordinary day’s work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U. 8S. C., title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this act are 
hereby repealed to the extent of such inconsistency or conflict. 

Section 1 (c) of the uniform annual leave regulations, Executive 
Order No. 7845, dated March 21, 1938, defines the words “temporary 
employees,” as follows: 

“Temporary employees” are those appointed for definite periods of time not 
exceeding six months. 

It will be observed that the first requisite of a claim on the part 
of a per diem employee to holiday pay under that statute is that he be 
a “regular employee of the Federal Government.” It was held in the 
decision from which you first quote, 18 Comp. Gen. 481, that persons 
appointed for definite periods of less than 6 months ordinarily do 
not have the status of “regular employees” for purposes of the holi- 
day pay statute, and this position was reiterated in my recent de- 
cision of October 9, 1939, B-4677, 19 Comp. Gen. 426. 

The earlier decision, 18 Comp. Gen. 378, quoted in your letter, is 
not at variance with that rule. It does not hold, as appears to be 
your opinion, that a temporary per diem employee on leave with pay 
during a period in which holiday occurs is absolutely entitled to pay 
for the holiday; rather, the paragraph of the decision you quote 
specifically recognizes that the right to holiday pay—whether during 
a period of leave or. not—exists only “provided the terms and tenure 
of employment of the temporary employees referred to are such as 
would entitle them to a full week’s pay for the week in which the 
holiday occurred if they had remained in a duty status and had 
been prevented or relieved from working on the holiday.” That is 


to say, said decision related to leave status of “temporary employees” 
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in the broad sense and not to “temporary employees” as defined in the 
leave regulations. It does not follow that because temporary em- 
ployees, as defined in the leave regulations, have a right to leave with 
pay under the leave statute and regulations constitutes them “regular 
employees of the Federal Government” for purposes of the holiday 
statute. 

The right to holiday pay depends as much upon (1) the indi- 
vidual’s status as a “regular employee” as upon (2) the establishment 
of the fact that such employee was “relieved or prevented from work- 
ing solely because of the occurrence of a holiday,” etc. The later 
decision affects the earlier one only with respect to pointing out that 
temporary employees who are appointed for definite periods of less 
than six months have not the status of “regular employees” for pur- 
poses of the holiday statute. Thus, temporary employees, so defined, 
are, by their “terms and tenure of employment” (the qualifying 
phrase used in the earlier decision) excluded from holiday pay as not 
being regular employees. 

To summarize, it is not the fact of being on leave or on duty before 
and after the holiday which determines the right to pay for the holi- 
day, but it is, primarily, the fact of being or not being a regular em- 
ployee of the Government; and for this purpose, while there may well 
be some “temporary employees” in the broadest sense who fairly may 
be thought to have such status, as to temporary employees as defined 
in the uniform leave regulations (“those appointed for definite peri- 
ods of time not exceeding six months”) it is the rule that they are 
not to be regarded as “regular employees” for the purpose of the 
holiday statute. Nor is it necessarily anomalous that such persons 
are entitled to leave with pay but not to holiday pay. The holiday 
pay statute, as stated, covers only “regular employees,” but in con- 
trast, the Annual Leave Act (49 Stat. 1161) applies to “all civilian 
officers and employees * * * regardless of their tenure” and 
specifically grants leave to temporary employees. 

Accordingly, the question presented is answered in the negative. 


(B-6993) 


LEAVES OF ABSENCE—MILITARY—OFFICERS’ RESERVE CORPS— 
INDEFINITE DUTY WITH REGULAR ARMY 


Members of the Officers’ Reserve Corps who are also civilian Government 
employees, are not entitled to military leave without loss of time or pay 
when they are ordered for indefinite duty with the Regular Army in an 
emergency, the Officers’ Reserve Corps military leave act of May 12, 1917, 40 
Stat. 72, being limited in its application to the regular annual training 
periods of not to exceed fifteen days in each calendar year to which such 
officers are authorized to be ordered without their consent. 
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Comptroller General Brown to the Secretary of the Interior, November 21, 1939: 


I have your letter of November 3, 1939, as follows: 


It is not clear from the act of May 12, 1917 (40 Stat. 72), providing for 
military leave for duty with troops or at field exercises, or for instruction, for 
members of the Officers’ Reserve Corps, whether employees who are members of 
this Corps are entitled to military leave without loss of time or pay for a 
period not to exceed 15 days when they are ordered for indefinite duty with the 
Regular Army in the event of an emergency. 

Your decision is therefore respectfully requested. 


The act of May 12, 1917, 40 Stat. 72, provides as follows: 


That all officers and employees of the United States or of the District of 
Columbia who shall be members of the Officers’ Reserve Corps shall be entitled 
to leave of absence from their respective duties, without loss of pay, time, or 
efficiency rating, on all days during which they shall be ordered to duty with 
trops or at field exercises, or for instruction, for periods not to exceed fifteen 
days in any one calendar year. 


The service within the purview of the above-quoted act entitling to 
leave with pay was that provided for in section 39 of the act of June 
3, 1916, 39 Stat. 191, in pertinent part, as follows: 


To the extent provided for from time to time by appropriations for this 
purpose, the Secretary of War is authorized to order reserve officers 
to duty with troops or at field exercises, or for instruction, for periods not to 
exceed fifteen days in any one calendar year, and while so serving such officers 
shall receive the pay and allowances of their respective grades in the Regular 
Army: Provided, That, with the consent of the reserve officers concerned, and 
within the limit of funds available for the purpose, such periods of duty may 
be extended for reserve officers as the Secretary of War may direct: * * 


The last-quoted statute was repealed by section 31 of the act of 
June 4, 1920, 41 Stat. 775, and was superseded by section 37a of the 
National Defense Act, enacted in section 32 of the 1920 statute, 41 
Stat. 775, 776, as follows: 


Sec. 37a. Reserve Officers on active duty.—To the extent provided for from 
time to time by appropriations for this specific purpose, the President may order 
reserve officers to active duty at any time and for any period; but except in 
time of a national emergency expressly declared ‘by Congress, no reserve officer 
shall be employed on active duty for more than fifteen days in any calendar year 
without his own consent. * * * 


The act of August 30, 1935, 49 Stat. 1028, as amended by section 5 
of the act of April 3, 1939, 58 Stat. 557, provides, in part, as follows: 

That the President is hereby authorized to order annually, with their con- 
sent, upon application to and selection by the War Department, for a period 
of not more than one year for any one officer, for active duty with the Regular 
Army, such numbers of Reserve officers, in the grade of second lieutenant, as 
are necessary to maintain on active duty at all times not more than one thou- 
sand Reserve officers of the promotion-list branches other than the Air Corps, 
not more than three thousand Reserve officers of the Air Corps, and not more 
than three hundred Reserve officers of the non-promotion-list branches: * * * 

Reference is made, also, to the restriction upon the use of appro- 
priated funds for pay of Reserve officers of the Army appearing in 
the annual appropriation act of April 26, 1929, 53 Stat. 592, 613. 

Executive Order No, 8244, dated September 8, 1939, provides, in 
part, as follows: 
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Whereas a proclamation issued by me on September 8, 1939, proclaimed that 
a national emergency exists in connection with and to the extent necessary for 
the proper observance, safeguarding, and enforcing of the neutrality of the 
United States and the strengthening of our national defense within the limits 
of peacetime authorizations ; and 


* * * * ” * 2 

2. The commissioned strength of the Regular Army may be supplemented by 
the use of reserve officers as may be necessary, provided the limitation on num- 
bers and grades prescribed in the act approved April 3, 1939 (Pub. 18, 76th 
Congress), is not exceeded. 

In decision of July 28, 1917, 24 Comp. Dec. 81, 83, wherein military 
leave was denied to members of the Officers’ Reserve Corps attending 
an officers’ training camp, it was held, in pertinent part, as follows, 
after quoting the act of May 12, 1917, supra, at top of page 83: 

The only service for which leave may be granted under this provision is the 
service of members of the Officers’ Reserve Corps when “ordered to duty with 
troops or at field exercises, or for instruction, for periods not to exceed 15 days 
in any one calendar year”’—that is to say, the regular annual training service au- 
thorized under the provisions of section 39 of the act of June 3, 1916 (39 Stat. 191). 
None of the men attending the reserve officers’ training camps now being main- 
tained is ordered to duty under the provisions of said section 39. Hence, the 
leave provision above quoted has no application to employees of your department 
attending such camps. 

The same limitation upon the application of the act of May 12, 1917, 
was made by the former Comptroller of the Treasury in decision of 
September 6, 1917, 24 Comp. Dec. 158, 159. While section 39 of the 
act of June 3, 1916, supra, has been repealed, it was reenacted in 
substantially similar terms in the 1920 act, above quoted, and what 
was stated in that part of the above-quoted decision regarding sec- 
tion 39 of the 1916 statute applies with equal force to section 37a 
of the 1920 act—a statute in pari materia with the cited 1916 act— 
there otherwise appearing nothing to render said decision inappli- 
cable to the instant matter. Compare 18 Comp, Gen. 94; id. 236; 
16 id. 1103; 9 éd. 13. 

The act of May 12, 1917, was intended to be, and is, limited in its 
application to the regular annual training periods of not to exceed 
15 days in each calendar year to which officers of the Reserve Corps 
of the Army are authorized to be ordered without their consent, and 
has no application to extended or indefinite periods of active mili- 
tary duty with the Regular Army. The clear purpose and intent of 
the act of May 12, 1917, supra, was to maintain the status quo of 
civilian officers and employees of the Government—who are also 
members of the Officers’ Reserve Corps of the Army—only during 
the training periods not exceeding 15 days each calendar year to 
which training they may be ordered without their consent, thus giv- 
ing them the right to receive civilian compensation concurrently 
with military pay for such stated period. 

The question presented is answered in the negative, 
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(B-6494) 


CONTRACTS—FOREIGN COUNTRIES—EIGHT-HOUR LAW AND 
CONGRESSIONAL INTEREST STIPULATIONS 


A statute need not be interpreted according to its strict letter when to do so 
would, among other things, achieve a result contrary to its evident purpose 
and the legislative intent, and lead to unjust or absurd consequences. 

The Eight-Hour Law of June 19, 1912, 37 Stat. 137, prohibiting the employment, 
under Government contracts, of laborers or mechanics in excess of eight 
hours in any one calendar day, is not applicable to such contracts neces- 
sarily entered into in foreign countries which may require or involve the 
employment of foreign laborers or mechanics in their performance. 

United States Government contracts entered into or for performance in a for- 
eign country should contain the “express condition” required by section 
8741, Revised Statutes, “that no member of [or delegate to] Congress shall 
be admitted to any share or part of such contract or agreement, or to any 
benefit to arise thereupon.” 


Comptroller General Brown to the Secertary of State, November 24, 1939: 
I have your letter of October 9, 1939, as follows: 


A letter dated September 12, 1939 (A-ELP-CE) from the Chief, Contract 
Examining Section, Audit Division of your office, requests explanation why 
contract no. S87fa—11 does not contain a stipulation that no laborer or mechanic 
doing any part of the work called for by the contract shall be required to work 
more than eight hdurs a day with a penalty of five dollars prescribed to be 
imposed upon the contractor for each employee for each day on which the 
employee works more than eight hours. 

Contract no. S37fa-11 is an agreement of June 22, 1939, between the American 
Legation at Managua, Nicaragua, and one Lisandro Vigil of that city for the 
binding of the Legation’s 1938 correspondence at two dollars per volume and the 
binding of miscellaneous books and other matter at prices to be agreed upon, 
the Legation to furnish certain binding materials. In all probability the con- 
tractor in this case will perform personally all of the work, without occasion for 
the hire by him of laborers and mechanics to bind the Legation’s correspondence, 
and if this assumption is correct the contract does not come within the scope 
of the Eight-Hour Law (act of June 19, 1912, 37 Stat. 137). The facts in this 
regard will be ascertained. 

However, the raising by the Audit Division of the question in this particular 
case impels me to inquire whether you construe the provisions of the Act of 
June 19, 1912, to have application to contracts for binding work at the larger 
offices in the Foreign Service, and to other contracts in foreign countries involv- 
ing definitely the employment of laborers or mechanics by the contractor, as 
for example agreements covering the repair or alteration of buildings, moving of 
furniture and equipment in connection with changes of quarters, or window 
washing. The futility of attempting to apply to the employment of labor in 
foreign countries the provisions of the Eight-Hour Law of 1912 is patent. That 
enactment is manifestly for the protection of American labor, the interests of 
which are in no way prejudiced by contracts for work which is, and must be, 
performed in foreign countries and under the provisions of foreign law and 
regulations. I am confident that you will rule that the provisions of the 
American Eight-Hour Law are not for application either in the case of this 
particular contract at Managua or in general wtih respect to contracts in the 
same category at other foreign posts. 

The raising by the Audit Division of the separate question of noninclusion 
in contract No. S37fa-11 of a condition that no member of Congress shall 
be admitted to the benefits of the transaction, also brings up a question with 
respect to which your decision is required for our future guidance. The pos- 
sibility of participation by any member of Congress in the binding contract 
at Managua is, of course, so remote that I am certain you will agree that 
it may be dismissed. I consider it unnecessary and inadvisable to approach 
the contractor for a supplemental agreement incorporating the statutory ref- 
erence in question, and I trust that you will concur in this view so far as 
this particular contract for binding work at Managua is concerned. 
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Of greater importance in connection with the application of section 3741 of 
the Revised Statutes is the fact that the form of lease prescribed as a model. 
by the Foreign Service Regulations does not include a clause excluding mem- 
bers of Congress from any benefits of the lease, and so far as I am aware, that. 
section of the law has never been construed as having application to diplomatic 
and consular leases in foreign countries. Be that as it may, the fact is that 
practically none of the leases for office or residence quarters in the Foreign. 
Service, whether they follow the lines of the model lease in the Regulations 
or whether they are in some special form required by local law or custom, 
include any reference to participation by members of Congress. In view of 
the foregoing facts I trust that you will not now find it necessary to object to 
the long-standing practice of omitting reference to section 3741 of the Revised 
Statutes from Foreign Service leases. If you should find that you must take 
the position that some such provision must be included in all Foreign Service 
leases and similar contracts, I am impelled, in view of the long period during 
which contracts without such a provision have not been questioned, to ask 
that the enforcement of this rule be delayed for sufficient time to permit of 
the consideration by Congress of the advisability of amending the law. Not 
only is it true that the opportunities for irregular transactions on the part of 
members of Congress in connection with Foreign Service leases are so remote 
as to warrant no reasonable anxieties, but in foreign eyes definite injury is 
done to the dignity of this Government by the implication which such a con- 
tractual provision would carry of a possible lack of confidence in the integrity 
of individual members of the United States Congress. 

In connection with the third point brought up by the letter from your office 
under acknowledgment, the Legation at Managua is being requested to submit 
Standard Form 1036 for filing with contract No. S37fa-11. 

The act of June 19, 1912, 37 Stat. 137, referred to as the Eight- 
Hour law, provides in section 1 “That every contract hereafter made 
to which the United States * * * is a party, and every such 
contract made for, or on behalf of the United States, * * * 
which may require or involve the employment of laborers or 
mechanics shall contain a provision that no laborer or mechanic 
doing any part of the work contemplated by the contract, * * * 
shall be required or permitted to work more than 8 hours in any 


one calendar day upon such work; * * *,” 

As to the application of the act to Government contracts generally. 
see 17 Comp. Gen. 937; 18 Comp. Gen, 19; 18 id. 337; id. 646; id. 
672. Literally accepted, the terminology of the act unquestionably 
is sufficiently broad to embrace contracts and agreements made in 
the name or on behalf of the United States in foreign countries as 
well as at home, regardless of diverse labor and social conditions 
in other countries. But the courts have held that in construing or 
considering the application of a statute, it is permissible to look to 
its evident spirit and purpose as well as to the strict letter of the 
law; that the strict letter must yield to its evident spirit and pur- 
pose when this is necessary to give effect to the intent of Congress; 
that unjust or absurd consequences are, if possible, to be avoided; 
that general terms should be so limited in their application as not 
to lead to oppression, injustice, or an absurd consequence; that it 
will always be presumed that the legislature intended exceptions 
to its language which would avoid results of this character; that 
the reason of the law in such cases should prevail over its letter; 
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and that constructions of statutes are to be made according to the 
intention of the makers, and sometimes are to be expounded against 
the letter to preserve the intent. See Fleischmann Construction 
Company v. United States, 270 U. S. 349, 360; McKee v. United 
States, 164 U. S. 287, 293; United States v. Kirby, 7 Wall. 482, 486; 
Mankel v. United States, 19 Ct. Cls. 295, 300. See, also, the Attorney 
General’s opinion of August 8, 1939, to the President, relative to the 
application of this Eight-Hour law. 

Applying these recognized canons of statutory construction, I 
readily agree that the Eight-Hour law of June 19, 1912, was not 
intended to and does not apply to contracts necessarily entered into 
on behalf of the United States in foreign countries which may require 
or involve the employment of foreign laborers or mechanics in their 
performance. It has been pointed out in decisions of this office and 
opinions of the Attorneys General that the underlying principle of 
the 8-hour labor legislation is to confer upon workmen the benefits, 
physical and moral, supposed to flow from a reduction of their labor 
to 8 hours a day. To interpret the subject statutes as applicable to 
contracts made and to be performed in foreign countries by foreign 
Jaborers would lead immediately to the absurd consequence that the 
Congress was undertaking to legislate for the “physical and moral” 
benefit and protection of laborers in foreign countries. Also, such 
an application of the statute might easily lead to serious difficulties in 
effecting contracts for necessary services in countries where social 
and business conditions and customs differ widely from our own. 

Accordingly, when it is necessary for your Department to enter 
into contracts in foreign countries which may require or involve the 
employment of foreign laborers or mechanics, this office will not be 
required to question such contracts by reason of failure to include 
the stipulations required by the act of June 19, 1912. 

A different question is presented as to the inclusion in such contracts 
of the stipulation required by section 3741, Revised Statutes, which 
provides as follows: 

In every such contract or agreement to be made or entered into, or accepted 
by or on behalf of the United States, there shall be inserted an express condi- 
tion that no member of [or delegate to] Congress shall be admitted to any 
hare or part of such contract or agreement, or to any benefit to arise thereupon. 
Related sections of the Revised Statutes are section 8739, which pro- 
hibits any member of or delegate to Congress from directly or 
indirectly undertaking, executing, holding or enjoying, in whole or 
in part, any contract or agreement made or entered into on behalf of 
the United States; section 3740, which specifies exemptions to the 
preceding section ; and section 3742, which prescribes penalties against 
Aficers of the Government contracting with a member of or delegate 


to Congress. 
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Sections 3739-3742 of the Revised Statutes are identical with the 
act of April 21, 1808, 2 Stat. 484, which was amended by the act of 
February 27, 1877, 19 Stat. 249, so as to make it applicable to delegates 
to Congress. Attorney General Legare (4 Op. Atty. Gen. 47, 45) 
stated that the object of the act of April 21, 1808, was “to prevent 
jobbing between members of the legislative and the Executive, for the 
pecuniary advantage of the former.” Also, see 26 Op. Atty. Gen. 537; 
37 id. 368; and 39 id. (Op. No. 46). In United States v. Dietrich, 126 
Fed. 671, the court stated with respect to these sections of the Revised 
Statutes : 


We think it is entirely clear that the purpose and effect of this legislation is 
to absolutely inhibit all contractual relations with the United States upon the part 
of any member of or delegate to Congress through “any contract or agreement 
made or entered into in behalf of the United States, by any officer or person 
authorized to make contracts on behalf of the United States,” save in the in- 
stances specifically excepted by section 3740. The comprehensive character of 
the inhibition is more apparent when it is considered that it is not confined to 
contracts or agreements obtained or held through the exercise of the influence 
incident to membership of or delegateship to Congress, or to those which are not 
fair to the United States, or to those which give an undue advantage to a member 
of or delegate to Congress. It plainly includes “any contract or agreement,” no 
matter how fairly obtained or held, how reasonable in its terms, or how advan- 
tageous to the United States. The inhibition is not alone against undertaking or 
executing—that is, making or entering into—such a contract or agreement, but 
also against holding or enjoying one—that is, having or retaining the title thereto 
or receiving the benefits thereof. * * * A sufficient reason for such legisla- 
tion is that it tends to preserve the independence of the legislative and executive 
branches of the Government, and to free each from that influence which might 
come to be exerted over it by the other if the officers of the executive branch, 
acting on behalf of the Government, could freely contract with members of and 
delegates to Congress. The purpose of the statute is to effectually close the door 
to the temptation which is incident to contractual relations between the Govern- 
ment and membérs of Congress. * * * 


The statute in question is clear and unambiguous and requires no 
construction. It applies to all contracts entered into or accepted by or 
on behalf of the United States and contemplates or sanctions no excep- 
tions other than those stated in section 3740. As stated by Attorney 
General Cummings (37 Op. Atty. Gen. 368, 373) with reference to 
prior opinions under the statute: 


* * * The conclusion was that all contracts or agreements, save as specified 


in the act, are prohibited and that the statute, being unambiguous, is not subject 
to a construction which might narrow its application. 


There appears no basis for construing section 3741, Revised Statutes, 
as inapplicable to contracts entered into or for performance in a for. 
eign country and while it may be conceded that participation by a 
member of or delegate to Congress in such a contract may be remote 
and improbable, such participation is not impossible, Consequently, 
such contracts should contain the “express condition” required by 
section 3741. 

In view of your representations to the effect that it has long been the 
administrative practice to prepare Foreign Service leases and contracts 
without reference to section 3741, and with the understanding that you 
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will present for the consideration of the Congress the advisability of 
amending the law so as to except such contracts therefrom, this office 
will not question otherwise proper payments under such Foreign Serv- 
ice contracts entered into during the current fiscal year solely because 
of the failure to include therein the “express condition” required by 
section 3741, Revised Statutes. 


(B-7066) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
TRANSFERS TO POSITIONS CLASSIFIED AS TEMPORARY UNDER 
CIVIL SERVICE REGULATIONS 


The classification of employees as permanent or temporary for leave purposes 
is separate and apart from, and is not coextensive with, that established 
for the purposes of the civil service laws and regulations. 

Where employees serving in permanent, emergency, or indefinite positions in 
one department were transferred without break in service to another 
agency by appointments “not to exceed 1 year” authorized for 1 year in 
advance by the Civil Service Commission under section 4, rule VIII of the 
civil service laws and regulations providing for temporary appointments 
for 3 months and for extensions of such appointments with the approval 
of the Commission, the employees are “permanent” and not “temporary” 
within the meaning of the uniform leave regulations—having been ap- 
pointed “for definite periods in excess of 6 months”’—and, accordingly, 
credit for their accumulated unused annual and sick leave may be trans- 
ferred to the new positions, and the fact that one of them actually served 
less than 6 months after the transfer is immaterial—the criterion being 
not the actual period of service but rather, the period for which the 
appointment is made. 


Comptroller General Brown to the Secretary of the Interior, November 24, 1939: 


There was received from the Administrator, Bonneville Project, a 
letter dated October 6, 1939, as follows: 


In the application of the leave regulations a question has arisen due to 
circumstances occurring in this organization. 

At the time the Land Division of the Bonneville Project was created, it be- 
came necessary for the head of that Division to locate personnel which would 
be capable of handling supervisory positions in the Division. With that in 
mind, he contacted the United States Department of Agriculture on August 16, 
1938, seeking permission to transfer four of its employees to act in this 
capacity. 

Shortly thereafter, the Executive Assistant to the Administrator conferred 
with the U. 8S. Civil Service Commission and presented the problem to that 
agency. The plea for permission to appoint this personnel without regard to 
their Civil Service status was based on the immediate need of experienced 
personnel and the lack of such personnel on open Civil Service registers. 

After the approval of the Department of Agriculture had been secured, the 
U. 8. Civil Service Commission by telegram dated August 28, 1988, authorized 
the “temporary appointment, one year” of A. J. Covel, Edith Buchanan, and 
Genevieve Randolph. By letter dated September 7, 1938, the Civil Service 
Commission's District Manager, located in Seattle, approved the appointment 
of Mrs. Adelia Farnsworth on a similar basis, with a reference to the prior 
telegram of approval of August 23, 1938 

The authorizations for these appointments from the Civil Service Commission 
were based on section 4 of Civil Service Rule VIII, which provides for tem- 
porary appointments “for a period not to exceed three months” and for ex- 
tensions for further periods of three months, The appointments were reported 
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to the Civil Service Commission on Form BP-165, as follows: “Nature of Ap- 
pointment.: Temporary. Duration: One Year.” ‘The Civil Service Commission 
acknowledged receipt of these Reports upon mimeographed forms which ap- 
proved the appointments, but recited that they were of three months’ duration 
and stated that they would be extended at the end of three months without 
request from the Bonneville Project. No subsequent extension approvals were 
received from the Civil Service Commission, and the appointments, with 
the exception of that of Miss Buchanan, remained in effect for the period of 
one year. 

With reference to Miss Buchanan, certification was secured for an appoint- 
ment in a civil-service status and her original appointment remained in effect 
for about seven weeks, at which time she received a duration-of-work appoint- 
ment with a civil-service status. 

The problem presented is whether, under these circumstances, the Bonneville 
project can properly absorb the accrued leave of these employees. 

In 17 Comp. Gen. 830-831, the Comptroller General has ruled that employees 
transferred from permanent to temporary appointments are not entitled to credit 
for leave accrued at the time of transfer. On the other hand, section 6 of the 
regulations relating to annual leave, 3 Fed. Reg. 612, provides that an employee 
transferred from one permanent position to another permanent position within 
the same or a different governmental agency without break in service shall be 
entitled at the time of transfer to a credit for accumulated and current accrued 
leave. Section 1 (b) of the regulations relating to annual leave defines “per- 
manent employees” as “those appointed without limitation as to length of service 
or for definite period in excess of six months” and “temporary employees” as 
“those appointed for definite periods of time not exceeding six months.” 

There is no doubt that the employees in question were temporary employees 
within the sense that that term is used in section 4 of civil-service rule VIII, 
since the appointments were made under that section. But the definitions of 
temporary and permanent employees given in the regulations relating to annual 
leave show that the civil-service status of the employees is not the controlling 
consideration. If the employees in question were, in fact, appointed for a 
“definite period in excess of six months,” they would be permanent employees 
under the provisions of the regulations, regardless of their civil-service status. 
The problem thus depends upon the language of the particular appointments 
under consideration. 

As has been pointed out above, these employees’ appointments read “not to 
exceed one year.” The appointments were reported to the Civil Service Com- 
mission on Form BP-165, as follows: “Duration: One Year.” Therefore, it 
seems clear that the appointing officers intended that the appointments would be 
for a “definite period in excess of six months,” namely, for one year. The 
Civil Service Commission itself recognized this when it assured the Bonneville 
project that the appointments would be extended at the end of three months 
without any request from the project officials. 

There remains, however, the problem of whether any appointment made under 
section 4 of civil-service rule VITI can have been made for a period in excess 
of three months. As quoted above, this section of the rule permits temporary 
appointments “for a period not to exceed three months.” In conformity with 
this rule, the Civil Service Commission's approval of the appointments of these 
employees, though agreeing to automatic extensions, recited that the appoint- 
ments were for three months’ duration. 

Nothing in the civil-service rules precludes the Civil Service Commission from 
giving advance approval to automatic extensions, as it did in this case. It 
therefore seems reasonable to interpret the rules as contemplating such advance 
approvals. Under this interpretation, “temporary” appointments for more than 
three months, and, indeed, “for a definite period in excess of six months,” can 
be in technical conformity with section 4 of rule VITT. 

We would like to request an opinion from you as to whether or not these 
employees are “permanent” employees within the meaning of the annual leave 
regulations and entitled to their accrued leave. 


The annual and sick leave regulations (Executive Orders Nos. 7845 
and 7846, dated March 21, 1938, effective January 1, 1938) each con- 
tain (sec. 1) definitions, as follows: 
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‘ 


(b) “Permanent employees” are those appointed without limitation as to 
length of service or for definite periods in excess of 6 months. 

(c) “Temporary employees” are those appointed for definite periods of time 
not exceeding 6 months. 


Section 6 of the annual leave regulations, as amended by Executive 
Order No. 7879, dated May 9, 1938, provides as follows: 


Sec. 6. An employee transferred or reappointed without break in service from 
one permanent, emergency, or indefinite posiiion to another permanent, emer- 
gency, or indefinite position within the same or a different governmental agency 
shall at the time of the transfer or reappointment be credited with such accu- 
mulated and current accrued leave as may be due him, or charged with any un- 
accrued leave which may have been advanced. “Break in service” means separa- 
tion from the service for a period of one or more work days 


There is a similar provision in section 9 of the sick leave regulations, 
as amended by Executive Order No. 7880, dated May 9, 1938. 

Section 4 of rule VIII of the civil-service laws and regulations 
(Executive Order No. 7915, dated June 24, 1938), provides as follows: 


4. Job employment.—When there is work of a temporary character, at the 
completion of which the services of an additional employee will not be required, 
a temporary appointment may be made with the prior consent of the Commission 
for a period not to exceed three months, and may with like consent of the Com- 
mission be extended for a further period of three months. Such temporary ap- 
pointment shall be made through certification from the Commissiou’s eligible 
registers unless the Commission shall decide, in a particular case, that there are 
no available eligibles. Such temporary appointment shall not extend beyond 
six months, unless there are no eligibles available for the additional period or 
under unusual circumstances which seem to the Commission to justify an exten- 
sion beyond six months; and in no case shall such temporary appointment ex- 
tend beyond six months for any purpose other than to complete the job of work 
for which the person was originally employed. The Commission may restrict 
certification for temporary appointment to such eligibles as by reason of residence 
or other conditions are immediately available. 


The classification of employees as permanent or temporary for leave 
purposes is separate and apart from, and is not coextensive with, that 
established for the purposes of the civil-service laws and regulations. 
18 Comp. Gen. 317. In a decision of January 7, 1939, 18 Comp. Gen. 
596, 598, after quoting section 4 of rule VIII of the civil-service laws 
and regulations, it was stated— 


It is clear from the wording of this regulation that the Civil Service Commission 
regards the initial period of 3 months and the period of extension of 3 months 
without break in service as one temporary appointment. There is nothing in the 
leave law and regulations or in any decisions of this office to preclude the adop- 
tion of such construction of the regulations for leave purposes. That is to say, 
for leave purposes temporary service for a period of 6 months under a 3 months’ 
initial appointment which is extended for another 3 months under authority of 
section 2 of rule VIII of civil-service laws and regulations may be regarded as 
one temporary appointment—temporary employees being defined in the leave 
regulations as “those appointed for definite periods of time not exceeding 6 
months.” 


Section 4 of rule VIII of the civil-service laws and regulations, 
above quoted, authorizes the Civil Service Commission under, “un- 
usual circumstances,” to approve in advance the extension of a tem- 
porary appointment beyond the initial period of 3 months or the 
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extended period of 6 months for the purpose of completing the job 
of work for which the person was originally employed. In the instant 
matter the letter of the Administrator states that the temporary 
appointments of all four of the employees mentioned were authorized 
in advance for a definite period of 1 year. Under the plain wording 
of the definition of “Permanent employees” appearing in the annual 
and sick leave regulations, swpra, these employees properly were classed 
as “Permanent employees” for leave purposes, although they were 
classed as temporary under the civil-service laws and regulations. 
The fact that Miss Buchanan served only about 7 weeks under the 
temporary appointment does not change the character or classifica- 
tion of her appointment—the criterion being not the actual period of 
service but rather, the period for which the appointment is made. 
Accordingly, if the named employees were serving in permanent, 
emergency, or indefinite positions under the Department of Agricul- 
ture, and their transfer or reappointment as permanent employees 
(for leave purposes) under the Bonneville project was made without 
break in service, and if, after the transfer, they served in the same 
classes of positions without break in service, the unused annual and 
sick leave which accumulated to them under the Department of Agri- 
culture may be credited to them under the provisions of section 6 of 
the annual leave regulations and section 9 of the sick leave regulations. 


(B-7067) 


CONTRACTS FOR MANAGEMENT OF PROPERTY ACQUIRED BY FED- 
ERAL HOUSING ADMINISTRATION—ADVERTISING REQUIREMENTS 
AND PROPRIETY OF VARIOUS PROVISIONS 


The “personal services” contracts excepted from the advertising for bids re- 
quirements of section 3709, Revised Statutes, embrace contracts “by which 
the individual contracted with renders his personal service to the Govern- 
ment through its agents, thus himself becoming the servant of the Govern- 
ment,” and not such as embrace “personal services which he shall employ.” 

Contracts for the management and operation of property acquired by the Fed- 
eral Housing Administration by reason of default under mortgages insured 
by it, and which involve personal services of employees of the contractor, 
are not contracts for personal services such as are excepted from the 
advertising for bids requirements of section 8709, Revised Statutes. 

Where it is administratively determined, in connection with property acquired 
by the Federal Housing Administration by reason of default under mort- 
gages insured by it, that, under the National Housing Act, as amended, 
a management contract would be in the best interest of the United States, 
it may be considered that there has been compliance with the advertising 
for bids requirements of section 8709, Revised Statutes, if bids are asked 
only of those found to be responsible, competent, capable, adequately 
equipped and prepared to render such services to the Administration satis- 
factorily in the city or town where such property may be located, the 
contract to be awarded to the lowest of such selected bidders. 

In view of the provisions of section 207 (1) of the National Housing Act, as 
amended, contracts for the management and operation, of property acquired 
by the Federal Housing Administration by reason of default under mort- 
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gages insured by it properly may contain any terms or provisions that 
would aid in accomplishing the efficient management of such property in 
the interest of the United States, whether or not customarily contained 
in such contracts relative to private properties, provided the terms of 
said contracts do not contravene any provision of law not excepted by the 
provisions of the said act. 

Since section 207 (1) of the National Housing Act, as amended, dispenses with 
the advertising requirements of section 3709, Revised Statutes, in the pur- 
chase of supplies or services on account of property acquired under said 
section 207 when the amount involved does not exceed $1,000, contracts 
for the management and operation of property acquired by the Federal 
Housing Administration by reason of default under mortgages insured 
by it properly may provide that the contractor’s authority to make repairs 
or purchases would be limited to $150 for any one item; that it might 
make repairs or purchases of any item over $150 but not exceeding $1,000 
if it obtained three written bids and submitted them in support of its 
monthly accounting; and that any item over $1,000 would be let directly 
by the Administrator subject to the provisions of section 8709, Revised 

Statutes. 


Comptroller General Brown to the Federal Housing Administrator, November 
25, 1939: 


There has been received your letter of November 8, 1939, as 
follows: 


Re: Project # 085-00001 
Manhassett Village Corporation 


and 
Project # 112-00002 
Stevens Park. 


Under section 207 of the National Housing Act, the Federal Housing Admin- 
istrator insures mortgages given by private corporations which are regulated 
or restricted by the Administrator as to rents, charges, capital structure, rate 
of return, and methods of operation (Sec. 207 (b) (2)). Such mortgages cover 
rental properties of considerable size, since under the terms of the Act, the 
mortgage may be as high as $5,000,000.00. The largest mortgage insured to 
date involves $3,000,000.00 and provides housing for 1,100 families. 

Two cases are involved in the present question, one involves a mortgage of 
$1,600,000.00 and consists of 354 family units; the other a mortgage of $406,- 
000.00 and 96 family units. The borrower in each case has had some difficulty 
in obtaining occupancy and we anticipate the possibility that in the very near 
future it may be unable to meet mortgage charges and the mortgagee may 
therefore be compelled to collect upon the Administrator’s Contract of Mort- 
gage Insurance, either by assigning the mortgage to the Administrator or 
foreclosing and conveying the property to the Administrator as provided by 
section 207 (g) of the act. In such event, the Administrator would be under 
the necessity of providing for the management and operation of the property 
in order to produce the best possible income therefrom at the least possible 
operating expense. 

Section 207 (1) of the act, as amended July 1, 1939, provides as follows: 

“Notwithstanding any other provisions of law relating to the acquisition, 
handling, or disposal of real and other property by the United States, the 
Administrator shall also have power, for the protection of the interests of the 
housing fund, to pay out of the housing fund all expenses or charges in con- 
nection with, and to deal with, complete, reconstruct, rent, renovate, modernize, 
insure, make contracts for the management of, or establish suitable agencies 
for the management of, or sell for cash or credit or lease in his discretion, 
any property acquired by him under this section; and notwithstanding any 
other provision of law, the Administrator shall also have power to pursue to 
final collection by way of compromise or otherwise all claims assigned and 
transferred to him in connection with the assignment, transfer, and delivery 
provided for in this section, and at any time, upon default, to foreclose on 
any property secured by any mortgage assigned and transferred to or held by 
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him: Provided, That section 3709 of the Revised Statutes shall not be con- 
strued to apply to any contract for hazard insurance, or to any purchase or 
contract for services or supplies on account of such property if the amount 
thereof does not exceed $1,000.00.” 

In private business, “contracts for the management of” property of this type 
provide that the managing agent, in return for stated compensation which is 
generally a percentage of gross collections, shall collect rents, hire and dis- 
charge employees, effect purchases of equipment and make repairs (where the 
same do not exceed a stated amount) at its discretion, and may deduct its 
compensation, salaries of employees, and costs of equipment and repairs from 
its collections, remitting the net rents to the owner at a stated time following 
the close of each month, and billing the owner for any deficiency in the some- 
what unlikely event that income does not equal expense. There is attached 
hereto, a blank form of management contract, which is the basic form approved 
by us for uSe by owners of these projects while the project is operated as a 
private business, i. e., prior to default. This form is, of course, substantially 
the same as the management contract generally used by careful and prudent 
owners of real property. 

The questions submitted for your consideration are: 

1. Can the Administrator, when and if the project is transferred to him 
pursuant to the mortgage insurance contract, retain as managing agent, with- 
out resorting to public bidding under section 3709 of the Revised Statutes, an 
individual or a firm experienced in this type of operation? 

It seems clear that the contract under discussion, although perhaps not a 
contract for personal services within the meaning of section 3709 of the 
Revised Statutes, involves to a high degree the element of personal qualifica- 
tions and is not of such a nature as to be subject to rigid specifications. Fur- 
ther, there exists in the community in question (and in practically every other 
community in which these projects are or will be located) a real-estate board 
or other organization of real-estate men which fixes standard fees which may 
be charged by managing agents. A maximum is, therefore, provided which 
would limit the Administrator and make certain that the interests of the 
Government are protected by setting an upper limit to compensation that could 
be paid in any case. It is thought, however, that retaining an agent by nego- 
tiation will result in substantially lower fees than the maximum described 
above. It is proposed, therefore, to obtain informal written proposals from 
three management companies thought by the Administrator to be qualified by 
experience and ability to operate a project of this type and to select the most 
favorable proposal. It may be found, however, that three such companies 
cannot be found, in which event the best selection possible under the circum- 
stances will be made and supporting explanatory data obtained. 

2. Can the Administrator enter into a contract for the management of the 
project containing terms paralleling those customarily contained in manage- 
ment contracts for properties of this type in private business? 

The form of contract attached hereto and described above would be appro- 
priately amended so that (a) the authority of the agent to make repairs or 
purchases would be limited to $150.00 for any one item; (b) the agent would 
be permitted to make repairs or purchases of any item over $150.00 but not 
exceeding $1,000.00 provided it obtained three written bids and submitted the 
same in support of its monthly accounting, and (c), any item over $1,000.00 
would be let directly by the Administrator subject to the provisions of section 
3709 of the Revised Statutes, The agent would be authorized to hire and 
discharge all employees and charge their salaries against collections, Provided, 
however, That the contemplated number of employees would be enumerated 
in a schedule which could not be exceeded without the Administrator's written 
consent, 

The only other plausible manner in which this project could be operated 
would be for the Administrator to install a manager and a complete staff of 
employees who would all be employees of the Federal Housing Administration. 

It is the considered opinion of the representatives of this Administration 
charged with the duty of supervising these projects that such type of manage- 
ment would not be at all practical. The primary duty of the management ts to 
obtain occupancy and in this respect local management companies offer the 
advantage of their peculiar knowledge of local preferences and their access to 
sources of new tenants. Further, it would seem obvious that it is not feasible 
to hire the necessary employees under the various regulations applying to 
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government employees, such as classification, vacation and sick leave, pay- 
ments semi-monthly and other incidents of government employment to which 
the type of employees necessary are not at all accustomed. 

It seems obvious moreover that if a management concern is employed under 
contract, it must have complete jurisdiction over all employees of the project 
in order to permit efficient operation. 

With reference to your first question, it is to be observed that sec- 
tion 3709, Revised Statutes, is by its terms specifically made appli- 
cable to contracts for services as well as contracts for supplies, ex- 
cepting only contracts for personal services. While a contract such 
as the submission suggests would involve to a high degree the ele- 
ments of personal qualifications, yet, as suggested, it could not be re- 
garded as a contract for personal services within the meaning of said 
section 3709, Revised Statutes. A contract for personal services has 
been defined as “one by which the individual contracted with renders 
his personal service to the Government through its agents, thus him- 
self becoming the servant of the Government.” 15 Op. Atty. Gen. 
235, 243. And, again speaking with reference to what constitutes 
personal services within the meaning of section 3709, Revised Statutes, 
it was said, by the then Attorney General in another opinion (15 Op. 
Atty. Gen. 546) that “Moreover, I understand the personal service 
mentioned in that section to be personal service of the party con- 
tracted with and not personal service which he shall employ.” The 
“personal services” referred to in the statute would seem to relate 
primarily to services that are performed personally by the contractor 
and not services performed by others employed by a contractor or 
even by such others and the contractor jointly. 

A contract of the kind here under consideration would most likely 
involve in its performance the services to some extent of employees of 
the contractor, even if the contract be with an individual or a partner- 
‘ship—in fact, it appears to be so recognized in the discussion in your 
letter—and if the contractor were a corporation the services would 
of necessity be required to be performed by officers or employees of the 
corporation. It follows, therefore, that such a contract could not be 
regarded as a contract for personal services within the meaning of 
section 3709, Revised Statutes. Accordingly, the provisions of said 
section 3709 are for application in a case such as here presented, un- 
less, which presumably is unlikely, the services would not exceed $1,000 
in amount, in which event the proviso contained in section 207 (1), 
quoted in your letter, dispensing with the requirements of sec- 
tion 3709, Revised Statutes, in the purchase of supplies or services 
on account of property acquired under said section 207 where the 
amount of such services or supplies does not exceed $1,000, would 
render such compliance unnecessary. 

However, it is recognized that in such matters, if handled by means 
of management contracts, the interests of the Government may re- 
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quire the services of an efficient and responsible contractor, and that 
it would not be to the Government’s interests to entrust such contracts 
to individuals or concerns lacking experience, facilities, or responsi- 
bility. Accordingly, in a case where it is administratively deter- 
mined that, under the statute, a management contract would be in 
the best interests of the United States, it may be considered that 
there has been compliance with said section 3709, Revised Statutes, 
if in any given case bids be asked of only those persons or concerns 
found to be responsible, competent, capable, adequately equipped and 
prepared to render such services to the Administration satisfactorily 
in the city or town where such property may be located, the contract, 
if the bid be otherwise proper, to be awarded to the lowest of such 
selected bidders. 

As to the second question, that is, whether such contracts may 
contain terms paralleling those customarily contained in such con- 
tracts for properties of the same type in private business, it is to 
be noted that the section quoted in the submission provides in part: 

(1) Notwithstanding any other provisions of law relating to the acquisition, 

handling, or disposal of real and other property by the United States, the 
Administrator shall also have power, for the protection of the interest of the 
Housing Fund, to * ** * make contracts for the management Sear e's 
any property. acquired by him under this section; * * 
It is reasonable to presume that by the language used, the Congress 
intended that there should be implied the power to provide in such 
contracts any terms and provisions reasonably necessary to ac- 
complish the purposes sought to be accomplished, namely, the efficient 
management of such property in the interests of the United States. 
Accordingly, any terms or provisions that would aid in accomplishing 
that purpose, whether or not customarily contained in such con- 
tracts relative to private properties, would be proper, provided, of 
course, they do not contravene any provision of law not excepted by 
the provisions of the act. 

Your letter further states that the contract would provide that 
the authority of the agent to make repairs or purchases would be 
limited to $150 for any one item; that the agent would be permitted 
to make repairs or purchases of any item over $150 but not exceeding 
$1,000 provided it obtained three written bids and submitted the 
same in support of its monthly accounting; and that any item over 
$1,000 would be let directly by the Administrator subject to the pro- 
visions of section 3709, Revised Statutes. 

In view of the provisions of section 207 (1) of the act that, for the 
protection of the interests of the Housing Fund, the Administrator 
shall have power to pay out of that fund all expenses or charges in 
conection with property acquired under section 207 of the act 
and the further proviso of section 207 (1) dispensing, as herein- 
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above stated, with the requirements of section 3709, Revised Statutes, 
in the purchase of supplies or services on account of property 
acquired under said section 207 when the amount of such services 
or supplies does not exceed $1,000, this office would not be required 
to object to the proposed provisions relating to repairs or purchases 
in connection with such properties, provided it be administratively 
determined that such expenditures are for the protection of the 
Housing Fund and, with respect to purchases not exceeding $1,000, 
attention is invited to the decision 5 Comp. Gen. 41. 


(B-6999) 


RELOCATING FENCES IN CONNECTION WITH ROAD IMPROVEMENTS; 
REQUESTS FOR DECISIONS INVOLVING PROPOSED REGULATIONS 


Where fences erected by private property owners are found within rights-of-way 
as widened for highway improvements under Work Projects Administration 
and Public Roads Administration projects, and removal of the fences will 
be necessarily incident to clearing the new roadway, and their resetting 
will result in a benefit to the public in its use of the road, with no sub- 
stantial betterment especially benefiting the abutting landowners, there 
is no legal objection to the use of project labor, paid for with Federal 
funds, for resetting the fences on or near the boundary lines as adjusted, 
but the furnishing of new material in lieu of the old is objectionable under 
the rule that public funds are not available generally for improving private 
property. Rule applicable to projects in the western range or other 
localities where applicable laws require the road building agency to erect 
a fence within the right-of-way and to maintain it as a public function, 
distinguished. 

Where a decision as to the expenditure of appropriated funds under a proposed 
regulation is desired, it is preferable that a draft of the regulation as 
proposed be submitted rather than submitting only the legal question 
involved. 


Comptroller General Brown to the Federal Works Administrator, November 28, 
1939: 


I have your letter of November 3, 1939, as follows: 


Enclosed are copies of regulations issued by the Work Projects Administra- 
tion (section 26, Operating Procedure No. G-1) and the Public Roads Adminis- 
tration (General Administrative Memoranda Nos. 35 and 58), concerning re- 
moval and construction of fences within the right-of-way on projects involving 
the construction of highways prosecuted by these Administrations. 

In many instances fences have been constructed by private individuals owning 
property abutting a public highway and, where the construction work requires 
the widening of the highway, it has been a common practice in some localities 
for public agencies to remove and reset the fences. The regulations enclosed do 
not specifically authorize this work unless local laws require the public agency 
to protect the public using the highway by the erection of fences. However, in 
view of decisions rendered by the former Comptroller General (A-65186, 
October 19, 1985; A~70966, April 20, 19386; A-80957, October 27, 1986), 
a question now arises as to whether the Work Projects Administration and 
Public Roads Administration may not legally issue regulations providing for 
the resetting of fences as an incidental part of the removal of such fences 
from the public highway, where the abutting owners receive no additional 
benefits as a result of such work, and where the fences will remain within the 
highway right-of-way, Your decision in the matter is requested. 





DECISIONS OF THE COMPTROLLER GENERAL 529 


Where a decision as to the expenditure of appropriated funds under 
a proposed regulation is desired, it is preferable for a draft of the 
regulation as proposed to be submitted with the request for decision. 
However, in the present matter, since it appears the fences will be 
found within the right-of-way as widened for the projected improve- 
ment, which will require them to be moved as a function necessarily 
incident to clearing the new roadway; further, since their resetting, 
presumably on or near the boundary lines as adjusted clearly will result 
in a benefit to the public in its use of the road, with no substantial 
betterment especially benefiting the abutting landowners; and upon 
the understanding that the furnishing by the Government of new 
replacement material (as distinguished from labor to reerect the 
fence) is not contemplated, there is perceived no legal objection to 
the use of project labor, paid for with Federal funds, in such work. 
It will be observed that this would appear to require some revision of 
Bureau of Public Roads General Administrative Memorandum No. 
58, dated August 12, 1938, paragraph (3) of which now reads: 

In the case of farm fences along highways where adjustments of the highway 
improvement are necessary for widening of the highway or for changing its 
grade or alignment, adjustments of existing fences made necessary thereby will 
be eligible for Federal participation. This may include the furnishing and set- 
ting of new posts in lieu of such old posts as may be found unfit for reuse as 
the result of having to be moved. 

The furnishing of new posts in lieu of old appears objectionable 
under the rule that public funds are not available generally for the 
purpose of improving the property of private individuals. 

It is to be understood that the limitations suggested will not ordi- 
narily apply in the western range or other localities where the applica- 
ble laws require the road building agency to erect a fence within the 
right-of-way and to maintain it as a public function, the fences which 
may be built therein with the aid of Federal funds to be considered 
a part of the actual highway construction. 


(B~7185) 


TRANSPORTATION — VESSELS — FOREIGN — DETERMINATION AS TO 
NONAVAILABILITY OF AMERICAN VESSELS AND MOST PRACTI- 
CABLE ROUTES DURING WAR EMERGENCY 


In all cases in which, due to existing war conditions, transportation on Ameri- 
can vessels cannot be obtained for the movement, to posts in Burope, of 
personnel of the State Department, their families and effects, at the time 
it is administratively determined such movements should be made, it will 
be regarded, in applying the provisions of section 901 of the Merchant 
Marine Act, 1936, 49 Stat. 2015, during the period the President’s Proclama- 
tion-of November 4, 1939, remains in force, that American vessels are not 
available, and the determination of the Secretary of State as to the most 
practicable route in any such case will not be questioned by the General 
Accounting Office, irrespective of the registry of the vessel or vessels used. 
19 Comp. Gen, 379, amplified, 
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Comptroller General Brown to the Secretary of State, November 28, 1939: 
I have your letter of November 15, 1939, as follows: 
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This Department is faced with a very grave situation regarding transportation 
facilities to and from European countries for its Foreign Service personnel. 
Your decision B-6017 of September 16, 1939, has been of great assistance in 
facilitating movements of our personnel out of Europe, and we find it necessary 
to exercise similarly broad discretion in the matter of travel to European posts. 

As you know, all sailings of American passenger vessels plying between the 
United States and Europe with the exception of those operated by the American 
Export Line to Mediterranean ports, with first call at Naples, have been sus- 
pended as a consequence of the President’s Proclamation of November 4, 1939. 
Vessels of the Export Line serve our purpose admirably for transfers to posts 
situated on or near the Mediterranean with the exception of Spanish and French 
posts, and its vessels will be used for such transfers. They do not, however, 
offer adequate facilities for transportation of our personnel to posts in northern 
and western Europe and the British Isles; and this is particularly so when, as 
is likely often to be the case during the war, the time element is important. 

In pursuance of those provisions of the law and of the President’s Proclama- 
tion of November 4, 1939, the Secretary established the following regulations: 

“American diplomatic and consular officers and their families, members of 
their staffs and their families, and American military and naval officers and 
personnel and their families may travel pursuant to orders on vessels of France; 
Germany; Poland; or the United Kingdom; India; Australia; Canada; New 
Zealand and the Union of South Africa if the public service requires.” 

In normal times in the past it has been the policy of this Department to 
adhere strictly to the provisions of section 901 of the Merchant Marine Act and 
such policy will continue to be followed in the future. With respect to the 
question of safety, undoubtedly American vessels are the safest and will be 
used whenever possible. However, at this time when ocean transportation is 
hazardous and scheduled sailings are uncertain, I am sure you will agree with 
me that lives of officers and emloyees and members of their families proceed- 
ing to European posts should be protected in every way possible, and with a 
view to seeing that every precaution is taken toward that end, you will 
appreciate the importance of authorizing travel to posts in Europe by the 
most practicable route, irrespective of the registry of the vessel, or vessels 
used, particularly as there is no question as to the non-availability of American 
flag vessels to large areas in western Europe, while the President’s Proclama- 
tion of November 4, 1939, remains in force. 

Your decision is being requested at this time so that there will be a complete 
understanding between the General Accounting Office and the Department of 
‘State regarding this matter. 


In the cited decision of September 16, 1939, B-6017, 19 Comp. 
Gen. 379, involving, because of war conditions in Europe, the use of 
vessels of foreign registry in the movements of personnel of the 
State Department out of Europe, it was held as follows: 


In all cases in which, due to the existing war condition in Europe, transporta- 
tion on American vessels cannot be obtained for the movement of officers and 
employees under your department, their families and effects, at the time it is 
administratively determined such movements should be nmvade, it will be 
regarded, in applying the provisions of section 901 of the Merchant Marine 
Act, 1936, 49 Stat. 2015, that American vessels are not available. In such 
cases the necessary transportation may be obtained by the most practicable 
route, irrespective of the registry of the vessel or vessels used. Vouchers 
covering payment for such transportation should, of course, be accompanied by 
an administrative statement of the essential facts involved in each case. 


In view of the curtailment of the sailings of American vessels to 
European points due to the President’s Proclamation of November 
4, 1939, you are advised that what was stated in the decision above 
quoted applies with equal force to the movement of personnel of the 
State Department to posts in Europe during the period the cited 
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President’s Proclamation remains in force. Your determination as 
to what is the most practicable route in any such case will not be 
questioned by this office. 


(B-6897) 


VETERANS’ ADMINISTRATION—FEDERAL AID TO STATES—HOMES 
FOR DISABLED SOLDIERS AND SAILORS 


While Federal aid payments to State homes in connection with the care of 
disabled veterans were limited, by provisos in recent annual appropriation 
acts, to cases of veterans who would be eligible for domiciliary care in 
Veterans’ Administration facilities, the act of August 1, 1939, 53 Stat. 1145 
(amending the Federal aid authorizing act of August 27, 1888, as amended) 
clearly provides that eligibility of a veteran for either domiciliary or 
hospital care entitles a State to the payments provided for his care, and 
the applicable Veterans’ Administration appropriation is available for 
payments on that basis. 


Comptroller General Brown to the Administrator of Veterans’ Affairs, Novem- 
ber 29, 1939: 


Consideration has been given your letter of October 30, 1939, 
as follows: 


In connection with the payment of Federal aid to States for the care of 
veterans in State homes, the question has arisen as to whether a State is 
entitled to Federal aid under Public No. 250, 76th Congress, for hospitalization 
furnished a véteran suffering from a non-service connected*disability, who is not 
eligible under existing Veterans’ Administration regulations for domiciliary 
eare but is eligible under such regulations for hospitalization in Veterans’ 
Administration facilities if beds are available. 

Under existing law (Public, No. 312, 74th Congress) and regulations (Regula- 
tions and Procedure, Veterans’ Administration, Paragraphs R-6047 and R-6048), 
the Veterans’ Administration is authorized to furnish, within the limits of ewist- 
ing Veterans’ Administration facilities, hospitalization to veterans suffering from 
a disability, disease or defect which, being susceptible to cure or decided im- 
provement, indicates need for hospital care (as for example, veterans suffering 
from reparable hernia, chronic appendicitis, acute tonsilitis, etc.), and domiciliary 
care to veterans suffering from disability, disease or defect which, being essen- 
tially chronic in type and not susceptible of cure or decided improvement by 
hospital care, is producing disablement of such degree and of such probable 
persistency as will incapacitate from earning a living for a prospective period 
and thereby indicates need for domiciliary care. 

Public No. 250, 76th Congress, approved August 1, 1939, which is an act “To 
increase the amount of Federal aid to State or Territorial homes for the sup- 
port of disabled soldiers and sailors of the United States,” provides: 

“That the act entitled ‘An Act to provide aid to State or Territorial homes 
for the support of disabled soldiers and sailors of the United States,’ approved 
August 27, 1888, as amended (U. 8S. C., 1934 edition, title 24, sec. 134), is 
amended by striking out in the first paragraph thereof ‘$120 per annum’ and 
inserting in lieu thereof ‘$240 per annum.’ 

“Sec, 2, The amendment made by this act shall apply to payments with respect 
to the care given to disabled soldiers and sailors on and after the first day of 
the month next following the month during which this act is enacted: Provided, 
That said payments shall be made regardless of whether said veteran may be 
receiving domiciliary care or hospitalization in said home and the appropriations 
of the Veterans’ Administration for medical, hospital, and domiciliary care shall 
be available for this purpose: Provided further, That no payment to a State or 
Territory under this act shall be made for any period prior to the date upon 
which the Administrator of Veterans’ Affairs determines that the veteran on 


whose account such payment is requested is eligible for such care in a Veterans’ 
Administration facility.” 
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The Regulations and Procedure of the Veterans’ Administration in effect prior 
to the enactment of this law contained the following provision : 

“(C) Federal aid payments will be made to States in behalf of veterans cared 
for in State Homes who are eligible for domiciliary care in Veterans Admin- 
istration facilities. Federal aid payments will not be made to States in behalf 
of veterans who are receiving hospitalization as distinct from domiciliary care in 
a State Home.” (Regulations and Procedure, Veterans’ Administration, Para- 
graph 7883.) 

The above quoted provision of Regulations and Procedure is based on the provi- 
sion contained in the annual appropriation acts applicable to the Veterans’ Admin- 
istration since the 1935 Appropriation Act, which read in part as follows: 

“Provided further, That this appropriation shall be available for continuing 
aid to State or Territorial homes for the support of disabled volunteer soldiers 
and sailors, in conformity with the act approved August 27, 1888 (U. S. C., 
title 24, sec. 134), as amended, for those veterans eligible for admission to 
Veterans’ Administration facilities for domiciliary care * * *” 

Prior to the enactment of the 1935 Appropriation Act the annual appropria- 
tions provided that they should be available for continuing aid to State or 
Territorial homes for the support of disabled volunteer soldiers and sailors in 
conformity with the act of August 27, 1888, as amended, “including all classes 
of veterans admissible to the Veterans’ Administration Homes.” 

In explaining the change in the 1985 Appropriation Act to the subcommittee 
of the House Committee on Appropriations in charge of the Independent Offices 
Appropriation Bill for 1935, it was stated: 

“* * * The second change is the deletion of the words, ‘including all classes 
of veterans admissible to the Veterans’ Administration homes’: and substituting 
the language, ‘for those veterans eligible for admission to Veterans’ Administra- 
tion facilities for domiciliary care’: so as to distinguish definitely that only 
domiciliary cases may be cared for in State homes at the expense of the Gov- 
ernment. * * *” (P. 249, Report of Hearings before subcommittee of House 
Committee on Appropriations in charge of Independent Offices Appropriation Bill 
for 1935, 73d Cong., 2d Sess. ) 

It is being contended that the language of section 2, Public No. 250, supra, 
authorizes the payment of Federal aid to State homes for the hospitalization of 
veterans, even though such veterans are not eligible for domiciliary care. It is 
my understanding that the reference to hospitalization in Public No. 250, 76th 
Congress, refers only to those cases having entitlement to domiciliary care but 
who because of their physical condition must be cared for in the hospital part of 
a home; this because the purpose of the Bill, as stated in the title, was “To 
increase the amount of Federal aid to State or Territorial homes for the support 
of disabled soldiers and sailors of the United States,” and secondly, because it 
would be a major reversal of policy and contrary to that announced in the basic 
law for Federal aid to be extended to State homes in cases in which there existed 
no eligibility to domiciliary care from the Federal Government. I do not believe 
it was intended to change the general policy by the above referred to act, which, 
if construed in a manner as has been suggested, would create the anomalous situ- 
ation of allowing veterans not eligible for domiciliary care to be hospitalized in 
State homes on the one hand when, on the other hand, the Veterans’ Administra- 
tion is precluded, except under circumstances not here material, from contracting 
with State hospitals for the care of the very class of veterans whom it is sought 
to read into the Act of August 1, 1939. To interpret this act as broadening hos- 
pital rights would completely nullify the limitations in Public No. 312, 74th 
Congress, and would allow the accomplishment of something indirectly which 
could not be done directly. 

Inasmuch as the question deals with the expenditure of appropriated funds, I 
respectfully request your decision as to whether the appropriation to the Veterans’ 
Administration as afore referred to is available to pay Federal aid to State homes 
under Public No. 250, 76th Congress, for hospital care and treatment furnished 
veterans suffering from non-service connected disabilities who are not eligible 
for domiciliary care under existing law and regulations, since, as indicated above, 
the Veterans’ Administration is limited in furnishing hospitalization in this type 
of cases to available Veterans’ Administration facilities, 


The act of August 27, 1888, 25 Stat. 450, which was amended by the 
recent act quoted in your letter, appears with its previous amendments 
in 24 U.S. C. 134, 1934 edition, as follows: 
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Aid to State or Territorial home. All States or Territories which have estab- 
lished, or which shall establish, State homes for disabled sqldiers and sailors of 
the United States who served in the Civil War or in any previous or subsequent 
war who are disabled by age, disease, or otherwise, and by reason of such dis- 
ability are incapable of earning a living, provided such disability was not incurred 
in service against the United States, shall be paid for every such disabled soldier 
or sailor who may be admitted and cared for in such home at the rate of $120 
per annum. 

The number of such persons for whose care any State or Territory shall receive 
the said payment under this section shall be ascertained by the Administrator of 
Veterans’ Affairs under such regulations as it may prescribe, but the said State 
or Territorial homes shall be exclusively under the control of the respective State 
or Territorial authorities, and the Administrator shall not have nor assume any 
management or control of said State or Territorial homes. 

The Administrator of Veterans’ Affairs shall, however, have power to have the 
said State or Territorial homes inspected at such times as it may consider neces- 
sary, and shall report the result of such inspections to Congress in its annual 
report: Provided, That no State shall be paid a sum exceeding one-half the cost 
of maintenance of each soldier or sailor by such State: Provided further, That 
one-half of any sum or sums retained by State homes on account of pensions re- 
ceived from inmates shall be deducted from the aid provided for in this section. 
No money shall be apportioned to any State or Territorial home that maintains 
a bar or canteen where intoxicating liquors are sold: Provided further, That for 
any sum or sums collected in any manner from inmates of such State or Terri- 
torial homes to be used for the support of said homes a like amount shall be 
deducted from the aid provided for in this section, but this proviso shall not 
apply to any State or Territorial home into which the wives or widows of soldiers 
are admitted and maintained. 


The amending act of August 1, 1939, 53 Stat. 1145, increases prospec- 
tively the amount payable to the States for the care of each disabled 
soldier or sailor, and incorporates two new provisions, reading as 
follows: 


* * * Provided, That said payments shall be made regardless of whether 


said veteran may be receiving domiciliary care or hospitalization in said bome 
and the appropriations of the Veterans’ Administration for medical, hospital, and 
domiciliary care shall be available for this purpose: Provided further, That no 
payment to a State or Territory under this Act shall be made for any period prior 
to the date upon which the Administrator of Veterans’ Affairs determines that 
the veteran on whose account such payment is requested is eligible for such care 
in a Veterans’ Administration facility. 


The question is whether either or both of the quoted provisos were 
intended to modify or qualify the proviso appearing in the annual 
appropriation acts which hitherto has limited these payments to 
States to cases of veterans who would be eligible for domiciliary 
care in Veterans’ Administration facilities. It will be observed that 
under the provisions last above quoted, the payments are to be re- 
quired for either “domiciliary care or hospitalization,” the appro- 
priations for “medical, hospital, and domiciliary care” are 
specifically made available, and the payments are conditioned upon 
your finding that the veterans are “eligible for such care in a 
Veterans’ Administration facility.” 

The language of the two provisos is too plain to admit of con- 
struction and clearly provides that eligibilty of a veteran for either 
domiciliary or hospital care entitles a State to the payments pro- 
vided for his care. Any doubt there might be in the matter would 
appear to be resolved by reference to the legislative history of the 
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bill, H. R. 4647. The two provisos in question were added to the 
House bill by Senate amendment—a fact which may account for the 
failure of the title to reflect their purpose—and it must be assumed 
the Congress was fully aware of the former limitations restricting 
aid to cases eligible for domiciliary care. See Senate Report No. 
705, 76th Congress, Ist Session—particularly, pages 7 and 8. It was 
understood and explained that the Senate Amendments would effect 
a change in the existing Veterans’ Administration regulations. See 
Congressional Record (Semi-mo. Ed.), 76th Congress, ist Session, 
at page 13500. While, as you state, it is evident that payments to 
States will be required for a type of care which may not be obtained 
by contract, it will be noted that an alternate proposal to obtain this 
service solely by contract was made, but not approved. Senate 
Report, supra, at page. 6 

There has been carefully considered the suggestion that the ref- 
erence to hospitalization was for the purpose of including persons 
entitled to domiciliary care but actually receiving hospitalization. 
But since the appropriation acts theretofore required only that the 
veterans be “eligible for admission to Veterans’ Administration fa- 
cilities for domiciliary care,” it would appear that such persons as 
referred to by you who were receiving State care were already en- 
titled to Government aid. Furthermore, it is quite evident that the 
language of the first proviso in question was derived from the nearly 
identical wording of an amendment proposed to the companion bill, 
S. 1325. In commenting upon the latter proposed amendment, the 
Veterans’ Administration expressed the view that the enactment of 
such amendment would materially modify the existing procedure 
under which no payments are made for State hospitalization as dis- 
tinguished from domiciliary care (Sen. Rep., supra, p. 7). It ap- 
pears the procedure was so modified by the adoption of the substance 
of that amendment as a part of the act of August 1, 1939. 

For the reasons herein stated, the question presented in the con- 
cluding paragraph of your letter is answered in the affirmative, 
subject, of course, to the limitations contained in the second proviso 
of the act of August 1, 1939. 





(B-7064) 
CONTRACTS—DAMAGES—LIQUIDATED—EXTENSIONS OF TIME 


Where a contract provides for payment to the Government of liquidated 
damages for delay in completion of the work beyond a stated period 
“or any extension thereof” and, under certain conditions, for extensions 
of time by the contracting officer for certain specified causes, including 
acts of the Government, and the contracting officer issued a “Stop Order” 
and a “Start Order” which clearly indicate that in his judgment the con- 
tractor was being delayed by acts of the Government, the said orders 
may be regarded, for liquidated damage purposes, as an extension of 

time by the contracting officer for the period between them, notwith- 
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standing the contract contains no provisions for the issuance of orders 
for suspension of work thereunder. 


Comptroller General Brown to Lt. Col. W. M. Dixon, United States Army, 
November 29, 1939: 


There has been received, by reference from the Chief of Finance, 
your letter of November 3, 1939, requesting decision as to whether 
you are authorized to make payment of voucher supported by an 
invoice of the U. S. Tile & Marble Co. in the amount of $998.50 for 
work performed under contract No. W579-qm-—792, dated June 
19, 1939. 

Under the terms of the cited contract, the U. S. Tile & Marble Co. 
agreed to furnish the materials and perform the work necessary for 
complete installation of certain tile work at Building No. 1, Fort 
Myer, Va., in strict accordance with specifications, schedules, and 
drawings attached to and made a part of the contract, for the sum 
of $998.50. It was further agreed that the contract work should be 
completed within 35 calendar days after receipt of notice to proceed, 
and that liquidated damages would be paid at the rate of $10 per 
day for each calendar day of delay until completion or acceptance 
of the work. 

With respect to liquidated damages, article 9 of the contract is 
as follows: 


Delays—Damages.—If the contractor refuses or fails to prosecute the work, 
or any separable part thereof, with such diligence as will insure its completion 
within the time specified in article 1, or any extension thereof, or fails to coim- 
plete said work within such time, the Government, may, by written notice to 
the contractor, terminate his right to proceed with the work or such part of 
the work as to which there has been delay. In such event the Government may 
take over the work and prosecute the same to completion, by contract or other- 
wise, and the contractor and his sureties shall be liable to the Government for 
any excess cost occasioned the Government thereby. If the contractor's right 
to proceed is so terminated, the Government may take possession of and utilize 
in completing the work such materials, appliances, and plant as may be on the 
site of the work and necessary therefor. If the Government does not termi- 
nate the right of the contractor to proceed, the contractor shall continue the 
work, in which event the actual damages for the delay will be impossible to 
determine and in lieu thereof the contractor shall pay to the Government as 
fixed, agreed, and liquidated damages for each calendar day of delay until 
the work. ig completed or accepted the amount as set forth in the specifications 
or accompanying papers and the contractor and his sureties shall be liable for 
the amount thereof; Provided, That the right of the contractor to proceed shall 
not be terminated or the contractor charged with liquidated damages because 
of any delays in the completion of the work due to unforseeable causes beyon:! 
the control and without the fault or negligence of the contractor, including, 
but not restricted to, acts of God, or of the public enemy, acts of the Govern- 
ment, acts of another contractor in the performance of a contract with the 
Government, fires, floods, epidemics, quarantine restrictions, strikes, freight em- 
bargoes, and unusually severe weather or delays of subcontractors due to such 
causes, if the contractor shall within 10 days from the beginning of any such 
delay (unless the contracting officer, with the approval of the head of the 
department or his duly authorized representative, shall grant a further period 
of time prior to the date of final settlement of the contract) notify the con- 
tracting officer in writing of the causes of delay, who shall ascertain the facts 
and the extent of the delay and extend the time for completing the work when 
in his judgment the findings of fact justify such an extension, and his findings 
of fact thereon shall be final and conclusive on the parties hereto, subject only 
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to appeal, within 30 days, by the contractor to the head of the department con- 
cerned, or his duly authorized representative whose decision on such appeal as 
to the facts of delay and the extension of time for completing the work shall 
be final and conclusive on the parties hereto. 


The record indicates the contractor received notice to proceed with 
the work on June 19, 1939, thus establishing July 24, 1939, as the 
date for completion in accordance with the contract terms. Under 
date of July 7, 1939, before the expiration of the contract period, a 
letter was addressed to the contractor, as follows: 


Stop Order No. 1 


Confirming our conversation, you are hereby directed to stop work on Contract 
No. W 579-qm-792, dated June 19, 1939, effective today. 

This Stop Order is made necessary through the fact that certain preliminary 
work must be accomplished by this office before you can be given access to the 
work covered by the above-named contract. 

You will be notified when work is to be resumed. 


By letter dated July 28, 1939, the contractor was informed as 
follows: 
Start Order No. 1 


_ Confirming our conversation, you are hereby directed to resume work on 
Contract No. W579-qm-—792, dated June 19, 1939, effective today. 


The record shows that work under the contract was completed 
August 12, 1939, 19 days after the expiration of the original contract 
period, but there was no delay in completion if the contract period 


may be regarded as having been increased by the number of days 
intervening between the issuance of the two above-quoted letters to 
the contractor. You express doubt as to whether you are authorized 
to make payment to the contractor without deduction for liquidated 
damages, in view of the fact that the contract contains no provision 
for the issuance of orders for suspension of work thereunder. 

Both of the above-quoted letters to the contractor are signed by 
Hobart R. Gay, major, Quartermaster Corps, Quartermaster, who 
appears to be the contracting officer’s successor. Since the definition 
of the term “contracting officer,” as set forth in Article 21 (b) of the 
contract, includes “his duly appointed successor,” it appears that 
Major Gay was authorized to perform the duties imposed upon the 
contracting officer by Article 9 of the contract, quoted above. That 
is, he was authorized to “ascertain the facts and the extent of the 
delay and extend the time for completing the work when in his 
judgment the findings of fact justify such an extension * * *.” 

Since it clearly appears from the “Stop Order” issued by Major 
Gay under date of July 7, 1939, that in his judgment the contractor 
was being delayed by acts of the Government (one of the excusable 
causes of delay enumerated in the contract), and since the extent of 
that delay is clearly shown by the “Start Order” issued under date 
of July 28, 1939, such orders may be regarded as an extension of time 
by the contracting officer, within the contemplation of Article 9 of 





DECISIONS OF THE COMPTROLLER GENERAL 537 


the contract, for the number of days intervening between the effective 
dates of such orders. 

The decision referred to in the papers attached to your submis- 
sion, 8 Comp. Gen. 80, involved the construction of a contract which 
contained no authorization for extending the contract time, and is 
to be distinguished from cases such as this, where the contracting 
officer is by the terms of the contract empowered to grant such exten- 
sions. Cf, 18 Comp. Gen. 870, where the orders suspending the con- 
tract work did not show that the contracting officer had determined 
the delays were caused by the Government. 

The voucher is returned herewith and, if otherwise correct, the con- 
tractor’s invoice in support thereof may be paid without deduction of 
liquidated damages. 


(A-24292) 


PROPERTY—PUBLIC—LOSS OR DAMAGE IN TRANSIT—APPLICABILITY 
OF LIMITATIONS ON FILING CLAIMS TO THE UNITED STATES 
GENERALLY AND TO A FEDERAL CORPORATION 


Since the provisions of paragraph 7 of “Conditions” on the Standard Govern- 
ment bill of lading were apparently inserted to clarify the existing position 
or status of the United States as not subject to time limitations relative to 
the filing of claims and suits contained in the uniform (commercial) bill 
of lading, and as there is a conflict of judicial authority in the matter, 
the position of the General Accounting Office must be that the deletion of 
said paragraph cannot bring the limitations into operation against the 
United States, notwithstanding the Standard Government bill of lading 
provides that the conditions of the commercial bill of lading govern except 
where specifically provided otherwise. 

While for certain purposes some Federal corporations have been regarded as 
entities distinct from the United States, it seems clear that as to the 
Federal Surplus Commodities Corporation, there was no intention to deny 
to the United States the benefit of any sovereign rights or immunities 
merely by providing that certain public relief activities should be carried 
on through the medium of an agency corporate in form. 

While every effort should be made to make early discovery and adjustment 
of any loss, damage, or shrinkage which may occur in connection with 
shipments of the Federal Surplus Commodities Corporation, inability to 
make such adjustments within the period as set forth in section 2 of the 
uniform (commercial) straight bill of lading will not foreclose any right 
the United States may have by reason of such loss, damage, or shrinkage, 
and amounts sufficient to cover such loss, etc., should be withheld from 
current unpaid carrier bills, the entire matter, with pertinent papers, to 
be referred to the General Accounting Office for settlement as a claim if the 
carrier objects to such offset. 


Comptroller General Brown to the Secretary of Agriculture, December 1, 1939: 
I have your letter of October 3, 1939, as follows: 


In connection with the shipment of surplus agricultural commodities by 
the Federal Surplus Commodities Corporation, it is observed that several 
carriers, the Wabash Railway Company being one in point, have been deleting 
Condition 7 of the Government bill of lading and, in some cases, stamping 
or writing on the face thereof “Condition 7 deleted prior to execution.” It 
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is understood that this action is on the strength of a ruling of the Comptroller 
General dated July 18, 1931, (A-24222), which stated, “* * * the striking 
out by carrier of the said provisions of paragraph 7 will not be objected 
to by this office, whenever the carrier definitely refuses to accept shipments 
on standard Government bill of lading as prescribed.” 

The Federal Surplus Commodities Corporation, as well as other Governmen’ 
branches, does not employ the Uniform (commercial) bill of lading but, with 
some exceptions, the Government bill of lading is made subject to the condi- 
tions of the Uniform document. One of the exceptions is contained in Con- 
dition 7 of the Government form, which reads: 

“In case of loss, damage, or shrinkage in transit, the rules and conditions 
governing commercial shipments shall not apply as to period within which 
notice thereof shall be given the carriers or to period within which claims 
therefor shall be made or suit instituted.” 

The rules and conditions referred to are embodied in Section 2 (b) of the 
Uniform Straight Bill of Lading contract Terms and Conditions and read 
us follows: 

“As a condition precedent to recovery, claims must be filed in writing with 
the receiving or delivering carrier issuing this bill of lading, or carrier on 
whose line the loss, damage, injury or delay occurred, within nine months 
after delivery of the property * * * or * * * within nine months after 
a reasonable time for delivery has elapsed; and suits shall be instituted 
against any carrier only within two years and one day from the day when 
nolice in writing is given by the carrier to the claimant that the carrier 
has disallowed the claim or any part or parts thereof specified in the notice. 
Where claims are not filed or suits are not instituted thereon in accordance 
with the foregoing provisions, no carrier hereunder shall be liable and such 
claims will not be paid.” 

This condition is imposed under authority of Section 20 (11) of the Inter- 
state Commerce Act as amended. 

It is not unusual for carriers to delay presentation of freight bills for as 
loug as nine months. In fact, they could deliberately delay them and thereby 
prevent the Government from recovering the value of goods lost or damaged, 
since, as a rule, the shortage does not become apparent until the bill of lading 
supporting the carrier’s bill, bearing notation as to loss, is received in the 
Audit office. For this reason, it has been considered that tender to the desti- 
nation carrier of the accomplished Government bill of lading, executed by 
the consignee as to “loss, damage, or shrinkage” or other evidence of failure 
in execution of contract, constitutes compliance with Section 2 (b) of the 
Uniform Terms and Conditions. In such cases, the usual practice in the Audit 
oifice is to make deductions from the carrier’s bill for the value of the goods 
lost or damaged. This practice has, to our knowledge, met with no objection 
on the part of the carriers. However, there have been instances where the 
consignee failed to note on the bill of lading the loss or other discrepancy, 
aud information has come to the Audit Section after the nine-month (and 
sometimes the two-year) period has elapsed. In such cases, the carriers are 
advised and requested to remit for the value of the goods. Certain of the 
carriers have, in these circumstances, declined to adjust and we are, therefore, 
coufronted with the problem of the effect of both the nine-month and two- 
year rules against the Corporation. The commodities purchased by the Federal 
Surplus Commodities Corporation are consigned, in most instances, to the 
Directors of Relief Distribution in the several States. These Directors are 
uppointed by and are the agents for the States with power to receive and 
accept these commodities on behalf of the States. There have been occasions 
when the State agents have erroneously executed the bill of lading without 
notation as to “loss, damage, or shrinkage.” Subsequently, the Corporation 
wns advised of an actual loss, but such notification was after the expiration 
of the nine-month period of limitations. 

It is, of course, understood that the Government occupies a privileged posi- 
tion with respect to actions at Law which amounts to technical immunity 
from suit or statutory limitations. The inheritance of this immunity by Gov- 
ernment Corporations has, however, recently been questioned by several car- 
riers and groups of carriers, in view of the Supreme Court decision of Febru- 
ary 27, 1939 (No. 364, by Mr. Justice Frankfurter), in Keifer and Keifer vy. 
Reconstruction Finance Corporation and Regional Agricultural Credit Corpora- 
tion of Biour City, Iowa. For this reason, it is thought desirable to invite 
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a reconsideration of Comptroller General’s Opinion 24222 as to the propriety 
of deletion of Condition 7. If, upon reconsideration, no change in policy is 
recommended, it is requested that an opinion be given on the following points: 

(a) The propriety of the Federal Surplus Commodities Corporation making 
deductions from current unpaid carrier bills for loss and damage claims which, 
under commercial limitations applying as a result of deletion of Condition 7, 
would have been outlawed. 

(b) If the Corporation is damaged and, as a result of the deletion of Con- 
dition 7, has no recourse against the carrier, what is the responsibility of: 

(1) The Property Officer in the event the consignee (State Relief Distribution 
Agency) fails to execute the Government bill of lading as to “loss, damage, or 
shrinkage” ; 

(2) The officer certifying for payment a carrier bill on which it is later 
ascertained that deductions should have been made for “loss, damage, or 
shrinkage.” 

It is possible that the statement made in letter of the former 
Comptroller General of the United States under date of July 18, 
1931, to the Secretary of the Interior, referred to in your submission, 
has been misconstrued in its scope and application. Such statement 
is merely to the effect that this office would not object to the striking 
out by a carrier of the provisions of paragraph 7 of the Government 
bill of lading whenever the carrier should definitely refuse otherwise 
to accept shipments on said form of bill of lading as prescribed. 
Said statement is not to be understood as indicating a view of this 
office to the effect that a carrier so striking out said provisions would 
thereby be relieved from any of its liabilities under the law. 

It is provided in condition 2 of the general conditions printed on 
Government bill of lading standard Form No. 1058 that “Unless 
otherwise specifically provided or otherwise stated hereon, this bill 
of lading is subject to the same rules and conditions as govern 
commercial shipments made on the usual forms provided therefor 
by the carrier.” When shipments are made on a Government bill 
of lading from which condition 7, as quoted in your letter, has been 
deleted, there appears to be some conflict of judicial authority as 
to whether, in view of the quoted terms of condition 2, the usual 
limitations relative to the time for filing claims and the instituting 
of suits which are contained in uniform bill of lading forms approved 
by the Interstate Commeree Commission are for application and 
enforcement against the United States. See 36 Op. Atty. Gen, 289, 
296-7. 

In the case of Missouri-Kansas-Tewas Railroad Co. of Texas v. 
United States, decided June 14, 1926, 62 Ct. Cls. 373, it was held by 
the Court of Claims that a provision in a Government bill of lading 
that except as otherwise therein provided said bill of lading was 
subject to the same rules and conditions as governed commercial 
shipments, did not operate to require the Government, in case of 
loss or damage, to submit a claim therefor to the carrier within the 
time prescribed in bills of lading used by the carrier for non- 
Government shipments. Among the reasons assigned by the court 
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in support of its conclusion was that the application of such limita- 
tion against the Government would constitute an unauthorized 
impairment of the rights of the sovereign. On this point the court 
said: 


* * * Unquestionably the rule is that it requires congressional action 
clearly manifesting such a purpose before the United States can be bound by 
statutes of limitations. See United States v. Nashville Ry. Co., 118 U. S. 120, 
125. It is said that “No laches can be imputed to the Government, and against 
it no time runs so as to bar its rights.” See Thompson case, 98 U. S. 486, 488. 
The rule is not confined to statutes of limitations. In Kirkpatrick’s case, 9 
Wheat. 720, 735, Mr. Justice Story speaking for the court says: “The general 
principle is that laches is not imputable to the Government; and this maxim 
is founded not in the notion of extraordinary prerogative but upon a great 
public policy. The Government can transact its business only through its 
agents, and its fiscal operations are so various and its agencies so numerous 
and scattered that the utmost vigilance would not save the public from the 
most serious losses if the doctrine of laches can be aapeee to its transactions.” 
See United States y. American Bell Telephone Co., 159 U. S. 548, 554. If it be 
conceded that the Government is bound by its contracts it rae appear, in view 
of the authorities cited, that there is statutory authoriy for the particular 
contract as well as an authority in the agent who makes it to waive rights of 
the Government. There is an absence of these things in the instant case. The 
transportation act furnishes no basis for the contention that the Government 
is bound by the provisions of the uniform commercial bill of lading, and the 
implications to be found in that act tend rather to exclude Government ship- 
ments from its operation. * * 


The application for certiorari in this case was denied, 273 U. S. 725. 
The same question was again considered by the Court of Claims in 
decision of November 16, 1926 (American Ry. Express Co. v. United 
States, 62 Ct. Cls. 615, 635-638), and a like conclusion reached. 
Again certiorari was sought and denied, 273 U. 8. 750. The follow- 
ing year (1927) the Circuit Court of Appeals for the Fourth Circuit 
considered this same general question in the case of United States v 
Seaboard Air Line Ry. Co., 22 F. (2d) 113, and held that the pro- 
vision in the uniform bill of lading relative to time for filing of claims 
and suits was incorporated into the Government bill of lading by 
reference “as fully as if it were printed on the Government bill of 
lading itself,’ and that the provision thus incorporated was binding 
upon the United States. In the course of the opinion the court said: 

* * * We recognize the rule, of course, that statutes of limitation do not 
apply to the government unless expressly made applicable to it, and that the 
government is not barred by laches of its officers, however gross, in a suit 
brought by it as a sovereign to enforce a public right or to assert a public 
interest. But these doctrines have no application here. The limitation invoked 
by the railway company is not statutory, but contractual, and the claim of 
the government is barred, not because of laches of its officers, but because of 


the’ express | provisions of a contract into which its officers have 
entered. * 


The difference in the conclusions reached by the two courts in the 
above cases appears largely traceable to the fact that the Court of 
Claims was of the opinion that an officer or agent of the United 
States is without authority, in the absence of an express statutory 
provision therefor, to assent in its behalf by contract or otherwise 
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to the placing of a time limit upon the Government’s right to assert 
otherwise valid claims for loss or damage against the carrier, whereas 
the Circuit Court of Appeals did not recognize such lack of authority. 
In this connection there would appear for consideration the principle 
that officers and employees of the Government are creatures of law 
and have only such authority as given to them by statute. United 
States v. Lee, 106 U. S. 196. It seems unreasonable that officers of 
the United States should, in the absence of a statutory provision to 
that effect, be regarded as possessed of authority to impose by con- 
tractual arrangement, a time limitation upon the assertion by the 
United States of its rights—especially in view of the rule that “the 
United States are neither bound nor estopped by the acts of their 
officers and agents in entering into an agreement or arrangement to 
do or cause to be done what the law does not sanction or permit.” 
Wilbur National Bank v. United States, 294 U. S, 120, 123, and cases 
there cited. In its dealings with individuals “public policy demands 
that the Government should occupy an apparently favored position.” 
(United States v. Verdier, 164 U. S. 213). These principles seem 
inconsistent with the conclusion that, in the absence of a specific 
statutory grant of authority, agents of the United States are clothed 
with power to bargain away any of the advantages thus demanded 
by public policy. 

It is noted the provisions of paragraph 7 of “Conditions” on the 
standard Government bill of lading appeared for -the first time on 
Standard Form No. 1058, as approved August 24, 1928, or after the 
conflicting decisions above referred to were rendered and were appar- 
ently inserted merely to clarify the existing position or status of the 
United States as regards time limitations relative to the filing of 
claims and suits contained in the uniform bill of lading. For that 
reason, and in view of the conflict of judicial authority the position of 
this office in the disposition of claims and accounts must be that even 
in the absence of paragraph 7, the United States was not subject to 
the limitations in question and, therefore, that the deletion of such 
paragraph could not bring the limitations into operation. 

On the question whether the Government’s immunity to the limita- 
tions for filing claims and suits applies in the case of shipments made 
by the Federal Surplus Commodities Corporation, it is to be noted 
that while said corporation was not organized pursuant to any Federal 
statute its incorporators were officers in the Federal Government and 
its purpose was to aid or facilitate the administration of public relief 
authorized by Congress under the act of May 12, 1933, 48 Stat. 55, and 
amendments thereunder. 17 Comp. Gen. 50. Furthermore, by act 
of June 28, 1937 (50 Stat. 323) this corporation was continued until 
June 80, 1939, “as an agency of the United States under the direction 
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of the Secretary of Agriculture” and public funds were placed at its 
disposal for the purpose of “effectuating” clause (2) of section 32 of 
the act of August 24, 1935 (49 Stat. 774). Thus, while it was brought 
into being originally as a corporate entity it was continued in existence 
after June 28, 1937, as an agency of the United States. Its existence 
as a Federal agency was later extended to June 30, 1942, by act of 
February 16, 1938, 52 Stat. 38. 

While for certain purposes some Federal corporations have been 
regarded as entities distinct from the United States (United States 
ex rel. Skinner and Eddy Corporation v. McCarl, 275 U.S.1), it seems 
clear that there was no intention as to the Government agency here 
under consideration, to deny to the United States the benefit of any 
sovereign rights or immunities merely by providing that certain pub- 
lic relief activities should be carried on through the medium of an 
agency corporate in form. See generally Emergency Fleet Corpora- 
tion v. Western Union, 275 U. S. 415. It is not understood that the 
case of Keifer and Keifer v. R. F. C., 306 U. S. 381, referred to in 
your letter, requires the conclusion that the Federal Surplus Commod- 
ities Corporation is not exempt from the limitations contained in uni- 
form bills of lading. 

In view of the above, I have to advise that while every precaution 
should be taken and every effort made to make early discovery and 
adjustment of any loss, damage, or shrinkage which may occur in 
connection with shipments of the Federal Surplus Commodities Cor- 
poration, no reason appears why inability to make such adjustments 
within the period as set forth in section 2 of the uniform straight bill 
of lading is to be regarded as foreclosing any right the United States 
may have by reason of such loss, damage, or shrinkage. On the con- 
trary, it would appear that in all such cases there should be withheld 
from current unpaid carrier bills an amount sufficient to cover the loss, 
damage, or shrinkage. In the event the carrier objects to such offset 

and requests return of the amount deducted, the entire matter, with 
pertinent papers, may be referred to this office for settlement as a 
claim. 

The conclusion thus reached makes unnecessary a specific reply to 
points (b) (1) and (b) (2) of your submission. 


(B-7022) 


RETIREMENT—CIVILIAN—DEDUCTIONS—REFUNDS—*INVOLUNTAR Y” 
TRANSFERS TO POSITIONS SUBJECT TO DIFFERENT RETIREMENT 
ACT 


‘Where a proviso is attached to a general provision in a statute, the proviso is 
to be construed strictly and as taking no case out of the general provision 
which does not fall fairly within the terms of the proviso. 
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The proviso of section 12 (b), Civil Service Retirement Act of May 29, 1930, 
prescribing a different basis for computing refunds of retirement fund 
moneys when separations from the service are involuntary than when 
the separations are voluntary, does not authorize refunds in cases of 
transfers to positions not within the purview of the act, in any manner 
other than that provided by the general provisions of said section which 
makes no distinction between voluntary and involuntary transfers. 

Foreign Commerce Service employees who had a status under the Civil Service 
Retirement Act, before July 1, 1939, and who, by reason of Reorganization 
Plan No. II, were transferred on that date to the State Department and 
became subject to the Foreign Service Retirement Act, are entitled only 
to refunds of the amounts of retirement deductions credited to their 
individual accounts, with interest, notwithstanding their transfers were 
involuntary, and not to the total amounts of deductions, with interest, 
refundable in cases of employees involuntarily separated from the service. 


Comptroller General Brown to the President, United States Civil Service Com- 
mission, December 1, 1939. 


I have your letter of November 1, 1939 (file R-437051), as follows: 


Section 12 (b) of the Civil Service Retirement Act of May 29, 1930, reads 
in part as follows: 

“In the case of any employee to whom this Act applies, who shall be trans- 
ferred to a position not within the purview of the Act, or who shall become 
absolutely separated from the service before becoming eligible for retirement 
on annuity, the amount credited to his individual account shall be returned 
to such employee together with interest at 4 per centum per annum compounded 
on June 30 of each year: Provided, That when an employee becomes involun- 
tarily separated from the service, not by removal for cause on charges of 
misconduct or delinquency, the total amount of his deductions with interest 
thereon shall be paid to such employee.” 

Effective July 1, 1939, by operation of Reorganization Plan No, II trans- 
ferring the Foreign Commerce Service to the Department of State, certain 
employees who had a status under the Act of May 29, 1930, automatically be- 
came subject to the Foreign Service Retirement Act (State Department) of 
May 24, 1924, as amended. 

In making refund of deductions under the civil service retirement law, 
should such transaction be considered as an involuntary separation from the 
service such as would authorize a return of total deductions with interest, 
or should same be held as a transfer to a position not within the purview vf 
the Act of May 29, 1930, under which only the sum credited to each employee's 
individual account with interest may be paid? 

Your decision on this point is respectfully requested. 


The general provision of the quoted statute, preceding the proviso, 
is to the effect that all employees (1) “who shall be transferred to 
a position not within the purview of the Act” and (2) “who shall 
become absolutely separated from the service before becoming eli- 
gible for retirement on annuity” shall be entitled to a refund of 
only the amount credited to their individual account, with interest ; 
while the proviso qualifies that general enactment by providing that 
those who become “involuntarily separated from the service, not by 
removal for cause on charges of misconduct or delinquency,” shall 
be entitled to a return of the total deductions, with interest. 

It is an established rule of statutory construction that when a 
proviso is attached to a general provision in a statute—as is the 
situation here—that proviso is to be construed strictly and as taking 
no case out of the general provision which does not fall fairly 
within the terms of the proviso. The general provision of the statute 
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in this instance relates to both, transfers to positions not within the 
purview of the act, and separations from the service; whereas the 
proviso relates only to separations from the service and in nowise 
refers to transfers. In other words, the proviso prescribes a dif- 
ferent basis of payment when separations from the service are in- 
voluntary than when the separations are voluntary, but it does not 
provide for any different basis of payment when a transfer to a 
position not within the purview of the act is involuntary than when 
a transfer is voluntary. 

To hold that the proviso applies to cases of transfers which are 
involuntary would be to read into it something which is not there—to 
enlarge it by construction—and this is not authorized. Since the gen- 
eral provision of the statute here refers to both transfers and 
separations, and the proviso refers only to separations which are 
involuntary in character as distinguished from voluntary separations, 
the proviso cannot be regarded as having any application to transfers. 

The employees here involved were not separated from the service 
in any sense of the word. Their services were continuous. Hence, 
they are not embraced by either the separations referred to in the 
general provision of the statute or by the separations embraced by 
the proviso. On the contrary, the involved employees were trans- 
ferred by operation of law and while a transfer so made might be 
termed “involuntary,” nevertheless the general provision of the statute 
refers specifically to transfers and must be held to include all trans- 
fers whether voluntary or involuntary. 

Accordingly, it must be held that the proviso of the statute has 
no application to the situation here presented and since the involved 
transfers come within the terms of the statutory provision preceding 
the proviso, refund to the employees must be limited to the amount 
credited to their individual accounts, with interest thereon. 


(B-7071) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN—ONE 
DEPARTMENT CONTRACTING FOR ANOTHER, ETC. 





Section 601 of the Economy Act of June 30, 1932, 47 Stat. 417, does not authorize 
the transfer of funds from one Federal agency to another for the purpose 
of having the second agency procure the performance of work for the first 
agency by outside contracts, the authority being limited to orders for such 
materials, supplies, equipment, work, or services of any kind that the 
requisitioned agency “may be in a position to supply or equipped to render.” 

A contract reciting that it has been entered into under the act of April 25, 
1939, 53 Stat. 500, authorizing the Secretary of the Navy to contract under 
specified conditions in connection with establishment, etc., of certain naval 
aviation facilities, does not obligate the contractors to accept orders for, 
or to perform, any additional work for another Government agency under 

a different act and, therefore, there can be no question whether, because 
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of the existence of such contract, the Navy Department is equipped to 
render service for the other agency within the meaning of section 601 of 
the Economy Act of June 30, 1932, 47 Stat. 417. 

Where there is an existing Navy Department contract for construction of naval 
aviation facilities on isolated islands where the Civil Aeronautics Authority 
proposes to establish air navigation facilities, and it would be greatly to 
the advantage of the United States to have the Authority’s relatively small 
work performed by the Navy contractors in conjunction with the large 
naval work and subject to the general terms of the existing contract limiting 
reimbursement to actual cost plus a fixed fee—making competition by other 
contractors for such supplementary work impracticable—there is no objec- 
tion to a supplementary contract by the Authority with the Navy contrac- 
tors to accomplish that purpose, with supervision thereunder by naval 
personnel, and such supervision would be a service which the Navy De- 
partment would be equipped to render on a reimbursable basis (including 


salaries) within the terms of section 601 of the Economy Act of June 30, 
1932, 47 Stat. 417. 


remptaotior General Brown to the Acting Secretary of the Navy, December 2, 


Consideration has been given to your letter of November 8, 1939, 
as follows: 


The Civil Aeronautics Authority has made informal inquiry as to whether 
or not the Navy Department is equipped to render the service that would be 
involved in the construction of stations for that agency on Palmyra Island and 
Johnston Island. 

The authority for the construction of said stations is found in the Independent 
Offices Appropriation Act, 1940 (Public, No. 8, 76th Congress), under the follow- 
ing provision : 

“Civil Aeronautics Authority. 

“Establishment of air-navigation facilities: For the establishment of addi- 
tional air navigation facilities, * * * the construction of additional neces 
sary lighting, radio, and other signaling and communicating structures and 
apparatus; * * * $7,000,000, * * *: Provided further, That this con- 
struction work may be accomplished either by contract or by purchase and 
bisa: © .9 9% 

Pursuant to the authority thus granted the Civil Aeronautics Authority has 
under consideration the establishment of facilities on Palmyra Island and 
Johnston Island. The construction work planned would include (a) quarters 
for four operators; (b) one radio tower 125’ high and 6 radio masts about 40° to 
50’ high; (c) powerhouse to accommodate 2 electric generators of approximately 
35 KVA and distilling equipment; (d) water supply; (e) septic tank and 
effluent line; and (f) fuel storage tanks. The estimated cost is approximately 
$50,000 for each station. 

The Civil Aeronautics Authority has asked whether the Navy Department 
if in a position to furnish the required service would accept an order therefor 
under the following provisions of the Title 31, U. 8. C. sec. 686: 

“Any executive department or independent establishment of the Government, 
or any bureau or office thereof, if funds are available therefor and if it Is 
determined by the head of such executive department, establishment, bureau, 
or office to be in the interests of the Government so to do, may place orders 
with any other such department, establishment, bureau, or office for materials, 
supplies, equipment, work or services, of any kind that such requisitioned 
Federal agency may be in a position to supply or equipped to render, * * *,." 

The Secretary of the Navy is authorized by the act approved April 25, 1980 
(Public, No. 43; 76th Congress), to establish develop, or increase naval aviation 
facilities on the islands in question, Section 4 (a) of the act reads: 

“Sec. 4 (a). To enable the Secretary of the Navy to accomplish without delay 
or excessive cost those public works projects authorised by this act to be located 
outside the continental limits of the United States, he is hereby authorised to 
enter into contracts upon a cost-plus-a-fixed-fee basia after such negotiations as 
he may authorize and approve and without advertising for proposals with refer- 
ence thereto, Approval by the President shall be necessary to the validity of any 
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contract entered into under authority of this section. The fixed fee to be paid 
the contractor as a result of any contract entered into under authority of this 
section shall be determined at or before the time such contract is made, and shall 
be set forth in such contract. Such fee shall not exceed 10 per centum of the 
estimated cost of the contract, exclusive of the fee, as determined by the Secretary 
of the Navy. Changes in the amount of the fee shall be made only upon material 
changes in the scope of the work concerned as determined by the Secretary of the 
Navy whose determination shall be conclusive.” 

Under the authority above granted a contract was negotiated and executed 
August 5, 1939, and duly approved by the President on August 9, 1939. Said con- 
tract (NOy-3550), a copy of which is attached for convenient reference, provides 
that the contractors will be reimbursed by the Government for all expenditures 
(with some immaterial exceptions) made by them on account of the contract. 
All purchases of plant, equipment, and materials and the employment of services 
and labor are subject to the control of the Contracting Officer. All reimburse- 
ments are on the basis of actual net cost to the contractors, without profit. The 
contractors are thus agents of the Government rather than contractors in the ordi- 
nary meaning of the words. The members of their organization are in effect 
Government employees, being subject to the control and direction of the Con- 
tracting Officer. 

Payments to the contractors are chargeable to the appropriation “Public Works, 
Bureau of Yards and Docks” (7X204). 

Article 3, page 9 of said contract contains the following provision: 

“The Government reserves the right to omit the construction or accomplish- 
ment of any one or more of the projects listed above and to include the construc- 
tion or accomplishment of any additional project or projects as may be found 
necessary or desirable in the interests of the national defense.” 

The projects involved in the construction of the stations being planned by the 
Civil Aeronautics Authority for the Islands of Palmyra and Johnston are desir- 
able in the interests of the national defense. 

Owing to the isolated positions of the islands mentioned and the entire absence 
of any private facilities or contracting agencies locally, a call by the Civil Acro- 
nautics Authority for bids for the accomplishment of the work contemplated 
would result in comparatively high prices because of the large overhead and 
contingent items which bidders would include in their proposals. It is also prob- 
able that, owing to the decidedly favorable bidding positions of the contractors 
under the contract NOy-3550, no other prospective bidders would undertake to 
compete. Those contractors would therefore probably have a clear field and if 
they bid on the work would no doubt feel impelled to amply protect themselves 
against contingencies by including in their proposal a large contingent item. A 
representative of the contractors has stated informally that he did not think they 
would care to undertake to carry on a lump-sum contract on the islands in con- 
nection with their cost-plus contraect-work. 

There will be no regular Government force which could be utilized to accom- 
plish the construction of the Civil Aeronautics Authority Stations. The Navy 
Department is therefore not equipped, so far as its regular forces are concerned, 
to render the service that would be involved in the construction of the stations. 
However, the forces available to the Department under the contract NOy-3550 
could accomplish the work without interference with the work under that 
contract. If, therefore, the projects involved can be included in the contract 
NOy-3550 under the contract provisions above quoted, then the Navy Depart- 
ment is equipped to render the service to the Civil Aeronautics Authority and 
can accept an order for the work. 

If the projects are included in the contract there would be involved the execu- 
tion of a supplemental agreement with the contractors for the accomplishment 
of the work on the basis of actual net cost in accordance with the terms of the 
contract and an adjustment of the fixed fee by negotiation. There would also 
be involved the issuance of appropriate accounting instructions under which 
the Civil Aeronautics Authority would advance to the Navy Department the 
estimated cost of the work by check; the deposit of the proceeds of such check 
to the credit of the appropriation “Public Works, Bureau of Yards and Docks” ; 
the setting up of an account under the said appropriation to carry in suspense 
all charges on account of the work pending final settlement; the preparation 
of separate public vouchers covering charges to be lodged against such sus- 
pense account; and final settlement upon completion of the work, as contem- 
plated by said section 686 (Title 31; U. 8S. C. supra). As an alternative, the 
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proceeds of the check might be deposited to the credit of the Naval Working 
Fund (7X777). 

Your decision is requested as to whether the procedure outlined above or 
other procedure along similar lines may be legally adopted in order to enable 
the Navy Department to render to the Civil Aeronautics Authority the service 
desired. 

The cited provisions of title 31, U. S. C. sec. 686, derived from 
section 601 of the Economy Act of June 30, 1932, 47 Stat. 417, do not 
authorize the transfer of funds from one Federal agency to another 
for the purpose of having the second agency procure the perform- 
ance of work for the first agency by outside contracts, the authority 
being limited to orders for such materials, supplies, equipment, work, 
or services of any kind that the requisitioned agency “may be in a 
position to supply or equipped to render.” 18 Comp. Gen. 262; 
A-70486, March 18, 1936. See also, act of June 15, 1938, 52 Stat. 683. 

You apparently urge, however, that the existing cost-plus-a-fixed- 
fee Navy contract of August 5, 1939, in effect makes the contractors 
thereunder Government agents, and that as such contract expressly 
provides for the inclusion of any additional project or projects as 
may be found necessary or desirable in the interests of the National 
defense (with an equitable adjustment of the fixed fee), the con- 
tractors may be required to perform the Civil Aeronautics Authority 
construction work in question under the existing Navy contract, and, 
therefore, that the Navy Department, is “equipped” to render such 
service for the Civil Aeronautics Authority within the meaning of 
the said statutory provision. 

Assuming, without deciding, that such conditions would bring the 
matter within the scope of the statute, it need only be pointed out that 
the Navy contract of August 5, 1939, expressly recites in the first para- 
graph that “whereas the Secretary of the Navy has been authorized by 
an act of Congress, approved April 25, 1939 [53 Stat. 590] and known 
as Public, No. 48, Seventy-sixth Congress, to establish, develop, or in- 
crease certain naval aviation facilities and to enter into contracts upon 
a cost-plus-a-fixed-fee basis for those public works projects authorized 
by said act to be located outside the continental limits of the United 
States * * * the parties hereto * * * do mutually agree as 
follows:”, and, therefore, that the contract does not obligate the con- 
tractors to accept orders for, or to perform, any additional work not 
authorized by the cited act of April 25, 1939. The proposed Civil 
Aeronautics Authority work is not authorized by that act, and while 
the contractors, by a voluntary supplemental agreement, might be 
willing to perform such work, they are not bound to do so under the 
terms of the existing contract permitting the inclusion of additional 
work. It follows that the Navy Department is not equipped or in a 
position, by virtue of the existing contract, to render the service in 
question to the Civil Aeronautics Authority, within the purview of 
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section 601 of the Economy Act, supra, but would have to negotiate a 
further contract to that end. Accordingly, the question stated in the 
last paragraph of your letter must be and is answered in the negative. 

It may be suggested, however, in view of the facts and circumstances 
related in your letter, and shown by the contract, respecting the iso- 
lated position of the islands where the work has to be done, and of the 
difficulty and expense of transporting men, materials, and equipment 
for such work, there would appear to be no question but what it would 
be much to the advantage of the Government to have such Civil 
Aeronautics Authority work, relatively small in amount, performed 
by the Navy contractors in conjunction with the large naval work 
being carried out on such islands, for which construction facilities 
will be already provided, and subject to the general terms of the exist- 
ing contract limiting reimbursement to actual net cost plus a fee of 
not to exceed ten percent, making competition by other contractors 
for such supplementary work on a comparable basis obviously im- 
practicable. Under these conditions there would appear no necessary 
objection to a supplemental contract by the Civil Aeronautics Au- 
thority with the Navy contractors, for the performance of the work in 
question, incorporating by reference the terms of the existing Navy 
contract, including those limiting reimbursement, and providing for 
supervision, etc., by naval personnel. B-580, January 18, 1939. Such 
supervision and direction by naval personnel of the supplemental 
contract work would be a service which the Navy Department would 
be equipped to render the Civil Aeronautics Authority, within the 
terms of section 601 of the Economy Act, and the cost thereof, in- 
cluding salaries, would be reimbursable to the Navy Department under 
that statutory provision, if so agreed in advance. 12 Comp. Gen. 442; 
18 id. 234; 15 id. 334; A—70486, March 18, 1936. 


(B-7114) 


COMPENSATION AND CLASSIFICATION CHANGES—TRANSFERRED RE- 
ORGANIZATION PLAN PERSONNEL—RESIGNATION IN ANTICIPATION 
OF REAPPOINTMENT, AND REAPPOINTMENT WITH COMPENSATION 
OF EMPLOYEE FORMERLY EMPLOYED WITHOUT COMPENSATION 


Resignations of Biological Survey personnel in certain field positions, the duties 
of which now differ from those existing at the time the positions were 
established, for the sole purpose of reappointment, at different salary rates, 
to other positions which more accurately reflect the present administrative 
need, would necessarily be voluntary resignations for the sole purpose of, 
and in anticipation of, reappointment to other positions involving changes 
in classification and compensation and therefore constitute an evasion of 
the fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 53 
Stat. 563. Reassignment or reappointment of employees currently as the 
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needs of the service may require is not prohibited by the said section but 
classification or compensation changes in such cases must be delayed until 
the expiration of the fiscal year 1940. Decisions B—5212, October 28, 1939, 
19 Comp. Gen. 461; and B-6467, November 1, 1939, 19 Comp. Gen. 472, 
amplified. 

An employee of the Biological Survey who has been serving since prior to the 
fiscal year 1940 as Deputy Game Warden without compensation, may cur- 
rently be appointed as Deputy Game Warden, grade 5, at a per diem salary, 
when actually employed, the fiscal year 1940 prohibitory personnel compen- 
sation and classification change provisions of section 10 (b) of the Re- 
organization Act of 1939, 53 Stat. 563, not being applicable as there was 
no compensation or classification involved in the original employment. 


Acting Comptroller General Elliott to the Secretary of the Interior, December 
4, 1939: 


I have your letter of November 13, 1939, as follows: 


Some questions have arisen involving the effect of section 10 (b) of the 
Reorganization Act of 1939 (Public, No. 19, 76th Cong.). This section states: 

“Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 
adjustment of classification or compensation to conform to the duties to which 
such transferred personnel may be assigned.” 

The problem is whether there is anything in the Reorganization Act which 
would prevent an employee whose change in status is restricted by section 
10 (b) from resigning and being reinstated at a different grade and salary. 
The question has arisen regarding the following specific positions in the Bureau 
of Biological Survey: é 


An employee has held a position as gardener at $1,500 per annum in one of 
the Bureau Civilian Conservation Corps camps in North Dakota since March 
9, 1936. Principally his duties have related to the establishment of a regional 
nursery. The nursery has now been developed to a state so that it no longer 
requires his full-time supervision. Instead the need at the camp now is for 
a squad foreman at $1,200 per annum for the supervision of small crews of 
enrollees. Can this employee resign his present position and be reinstated 
as a squad foreman at $1,200 per annum? 


2 


An employee has held a position at a Biological Survey Civilian Conserva- 
tion Corps camp as junior foreman at $1,680 per annum since May 25, 1937. 
The work of the camp has progressed to a point where it can be handled ef- 
fectively by vacating the position of junior foreman and substituting a squad 
foreman position. The change in the duties to be performed requires that the 
position be classified as that of squad foreman. Can this employee resign as 
junior foreman and be reinstated as squad foreman? 


8 


An employee has held the position as blacksmith at a Biological Survey camp 
since August 19, 1935, at $1,820 per annum. It is in the interest of the Service 
at the present time to eliminate the position of blacksmith at this camp and 
transfer the work to the camp mechanic. The services of a subforeman at $1,500 
per annum are urgently needed at this camp, The employee in question is 
considered well qualified for this position. Can he resign as blacksmith and 


be reinstated as subforeman? y 


An employee of the Biological Survey has been serving since May 25, 1939, 
as United States Deputy Game Warden without compensation, It is in the 
public interest at this time to change his status to United States Deputy Game 
Warden, field, grade 5, at a salary of $3.50 per diem when actually employed 
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but not to exceed $540 in a year. Can this employee resign his present position 
and be reinstated as United States Deputy Game Warden, field, grade 5? 

In a letter of June 16, 1939, to the Bureau of the Budget the Civil Service 
Commission states, “Nothing appears in the Reorganization Act, however, which 
would prevent an employee whose change in status is restricted by section 
10 (b) from resigning and being reinstated in the successor agency at a higher 
grade and salary.” According to this interpretation there would seem to be no 
objection to the reinstatement of an individual at a lower grade and salary. 

Your opinion on this matter is respectfully requested. 

The Bureau of Biological Survey under the Department of Agri- 
culture, its functions, and personnel, were transferred to the Depart- 
ment of the Interior by operation of sections 4 (f) and 402 of the 
President’s Reorganization Plan No. IT. 

In decisions of October 28, 1939, B-5212, 19 Comp. Gen. 461, and 
November 1, 1939, B-6467, 19 Comp. Gen. 472, copies of which are en- 
closed, it was held that the same general rule stated in the decisions 
of this office for application of Executive Order No. 7070, dated 
June 12, 1935, prohibiting salary increases upon transfer to positions 
paid from emergency funds, except upon approval of the President, 
is properly for application during the fiscal year 1940 in respect of 
the operation of section 10 (b) of the Reorganization Act. The rule 
for applying the Executive order, so far as here material, was stated 
in decisions of September 24, 1935, 15 Comp. Gen. 243, and February 
18, 1936, 15 Comp. Gen. 710, and is to the effect that a separation 
or resignation and reappointment was regarded as a transfer within 
the meaning of the Executive order only if the separation or resigna- 
tion was voluntary for the sole purpose of, and in anticipation of, 
reappointment to another position at an increase in compensation. 

In cases 1, 2, and 3, presented in your letter, it is apparent from 
the facts stated that the resignation of each of the employees would 
be voluntary for the sole purpose of, and in anticipation of, reap- 
pointment to another position involving a change in classification 
and compensation during the fiscal year 1940. The purpose of sec- 
tion 10 (b) of the Reorganization Act is to maintain during the fiscal 
year 1940 the same classification and compensation held by trans- 
ferred employees on June 30, 1939, regardless of the duties to which 
they may be assigned or the positions to which they may be appointed 
currently as the needs of the service may require. To permit the 
employees in question to resign for the sole purpose of reappoint- 
ment to another position involving a change in classification and 
compensation during the fiscal year 1940 would constitute an evasion 
of the restrictions of the statute and may not be authorized. 

If there be no need or purpose to reduce the total number of em- 
ployees of the Bureau of Biological Survey, but there is a need for 
a less number of employees in one grade doing one class of work 
and a need for a greater number of employees in another grade 
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doing another class of work, section 10 (b) of the Reorganization 
Act does not prohibit reassignment or reappointment of employees 
currently as the needs of the service may require, but any adjustment 
of classification or compensation in such cases must be held in abey- 
ance until July 1, 1940. 

Referring to case 4, as the employee has no classification or com- 
pensation, section 10 (b) of the Reorganization Act would not 
operate to prohibit his appointment as proposed. 


(B-7246) 


COURTS—COSTS—APPROPRIATION CHARGEABLE—PROCEEDINGS 
UNDER NATIONAL LABOR RELATIONS ACT 


While the general rule is that expenses of all court actions under control of the 
Justice Department are chargeable to the appropriations of the Judiciary 
rather than to the appropriations of the administrative offige involved, 
where a case is initiated or defended by the National Labor Reldtions Board, 
through its attorneys, under its statutory authority, the expenses of the 
proceedings, including the fees of a special master when ordered by the 
court to be paid, may be paid from the Board’s appropriation as represent- 
ing its “authorized and necessary expenditures.” 


Acting Comptroller General Elliott to the Chairman, National Labor Relations 
Board, December 4, 1939: 


I have your letter of November 21, 1939, as follows: 


In a case now pending before the United States Circuit Court of Appeals for 
the Ninth Circuit, the Court contempiates appointing a special master and has 
inquired whether the Board would be able to pay such master if ordered to do 
so by the Court. 

We respectfully request your opinion as to whether or not the Board may 
pay for special master’s services, if necessary, since under the appropriation 
act for the fiscal year ending June 30, 1940, our funds may be used “for three 
Board members and all authorized and necessary cxpenditures of the National 
Labor Relations Board in performing the duties imposed by law or in pursuance 
het tm 

It appears that the decision reported in 15 Comp. Gen. 81 bears a marked 
similarity to the matter here under consideration. 

We would appreciate an early reply since the case is now pending before the 
Circuit Court. 


The general rule is as stated in the decision 15 Comp. Gen. 81, 
cited in your letter, that the expenses of all court actions, including 
fees of referees and special masters, under control of the Department 
of Justice are chargeable to the appropriations of the Judiciary 
rather than to the appropriations of the administrative office which 
may be involved in the proceedings. In the same decision, how- 
ever, it is pointed out that the rule is not necessarily for application 
in cases where the Department of Justice has no contro] over the 
institution of the proceedings or the amount of the expenses involved. 

Based upon the foregoing rule it may be said that if the case to 
which you refer in your submission is one initiated or defended by 
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the Board under section 10 (e) or 10 (f) of the National Labor Rela- 
tions Act, 49 Stat. 449, or other provision of law, and the Board has 
directed its attorneys to “appear for and represent the Board” as 
authorized under section 4 (a) of the same act, the case would not 
be one under the direct control of the Department of Justice and the 
appropriations of the Judiciary would not necessarily be involved. 
On the other hand, the appropriation for the salaries and expenses 
of the Board as made by the act of March 16, 1939, Public, No. 8, 53 
Stat. 537, provides in specific terms, as stated in your letter, for 
“authorized and necessary expenditures of the National Labor Rela- 
tions Board in performing the duties imposed by law or in pursuance 
of law”; and in a case such as referred to above, since the expenses 
of the legal proceedings, including the fees of a special master when 
ordered by the court to be paid, would represent authorized and nee- 
essary expenditures of the Board, they would be chargeable, as such, 
to said appropriation. 


(B-7166) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—CIVILIAN 
EMPLOYEE’S FURLOUGH WITHOUT PAY FOR DUTY WITH NAVAL 
RESERVE—ACCRUED LEAVE FORFEITURE 


A civilian employee of the Government who was ordered to active duty as a 
member of the Naval Reserve with his consent in furtherance of the na- 
tional defense program provided for by Executive Order No. 8245 of Sep- 
tember 18, 1939, and who necessarily applied for and was granted leave 
without pay from his civilian position in order to accept the assignment to 
active duty, forfeited his unused accumulated and accrued annua! leave by 
reason of the leave without pay since section 9 of the Uniform Annual Leave 
Regulations provides that leave without pay sha!l not be granted until all 
accumulated and current accrued annual leave is exhausted. 19 Comp. 
Gen. 445, distinguished. 


Acting Comptroller General Elliott to the Secretary of Commerce, December 
5, 1939: 


I have your letter of November 15, 1939, as follows: 


An employee of the Patent Office of this Department who holds a commission 
as Ensign in the organized Naval Reserve has been summoned by the Secretary 
of the Navy to performance of active duty with the Navy commencing on or 
about November 1, 1939. The position occupied by this employee in the Patent 
Office carries compensation of $2,100 per annum. While on active duty with the 
Navy he will be paid approximately $137.50 a month as base pay, exclusive of 
possible allowances for dependents, and during that period the employee will be 
retained on the rolis of the Patent Office in a without-pay status. 

On November 1, 1939, there was credited to the leave account of the employee 
a total of 16 days and 45 minutes of accrued unused annual leave and 27! 
days of accrued unused sick leave. Since November 1 the employee has been 
on leave without pay. 

Section 9 of the Uniform Annual Leave Regulations provides that leave with- 
out pay shall not be granted until all accumulated and current accrued annual 
leave is exhausted, except in the case of an employee injured in line of duty. 
Because of this provision it has been held in at least two decisions of your 
office (A-96323, July 26, 1938, 18 Comp. Gen. 94; and B-1113, February 11, 1939, 
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18 Comp. Gen. 653), that an employee placed on furlough while performing 
active service with the military or naval forces must forfeit annual leave unused 
prior to the commencement of furlough. It does not appear probable that such 
a consequence was contemplated by the President in framing the leave regula- 
tions. Support is lent to this belief by the circumstance that accrued unused 
sick leave is not affected by the furlough, and remains to the credit of the 
employee upon termination of furlough. No reasonable basis is apparent for a 
distinction between annual and sick leave in situations similar to that involved 
in the present case other than the omission from the sick leave regulations of 
a provision similar to Section 9 of the annual leave regulations. 

The summons to duty of this employee was in furtherance of the national 
defense program provided for by Executive Order No, 8245 of September §8, 
1989. Section 4 of the order is quoted following: 

“The Secretary of the Navy is also authorized to order to active duty such 
officers and men of the Naval Reserve and Marine Corps Reserve other than 
transferred members of the Fleet Reserve and the Fleet Marine Corps Reserve, 
including aviation cadets, as he may deem necessary and as agree voluntarily 
to serve.” 

In the opinion of this Department, to refuse to restore credit to the employee 
of unused accrued annual leave upon termination of furlough, would be to 
read into Section 9 of the annual leave regulations a construction wholly in 
consistent with the intention and policy of the President as expressed both in 
those regulations and in the Executive Order No. 8245 of September 8, 1039, 
referred to, supra. 

The decision of your office is respectfully requested as to whether this Depart- 
ment may, upon the return to duty of the employee concerned after termination 
of without pay status, grant to him such accumulated and acerued unused 
annual leave as remained to his credit on November 1, 1939. 


Section 9 of the Uniform Annual Leave Regulations, Executive 
Order No. 7845, dated March 21, 1938, issued by the President under 
authority of section 7 of the Annual Leave Act of March 14, 1936, 
49 Stat. 1162, provides as follows: 


Leave without pay shall not be granted until all accumulated leave and cur- 
rent accrued leave allowable under these regulations is exhausted, except that 
employees injured in line of duty may take leave without pay, if desired, cover- 
ing their absence due to such injury instead of covering such time by annual 
leave; and during absence because of such injury and while being paid by the 
Employees’ Compensation Commission, employees shall continue to earn leave, 
which shall, however, be granted only in the event of their return to actual 
duty. 


In decision of February 11, 1939, 18 Comp. Gen. 653, 654, cited 
in your letter, involving the case of a civilian employee of the 
Government ordered with his consent to active duty as an Army 
Reserve officer for the purpose of receving instruction at an officers’ 
training school, it was stated as follows: 


Under the provisions of section 37a of the National Defense Act, as amended 
by the act of June 4, 1920, 41 Stat. 776, the ordering of Reserve officers to 
active military duty to receive instruction in officers’ training schools in excess 
of 15 days in any calendar year may not be made without his consent, except 
in time of national emergency expressly declared by Congress. Such assign- 
ment to active military duty for training is entirely voluntary on the part of 
the Reserve officer, who is paid the active service pay and allowances of his 
rating during the period of the assignment, As to this, there is no difference 
between a Reserve officer assigned (except in time of national emergency) to 
uctive duty to receive instruction at an officers’ training school in excess of 
15 days in any calendar year and a Reserve officer assigned to active duty 
with the Civilian Conservation Corps, Both assignments are authorized under 
section 87a of the National Defense Act. In either case, if the Reserve officer 
is a civilian employee of the Government he must apply for leave without pay 
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from his civilian position pursuant to the regulations promulgated by the 
President, in order to accept the assignment to active military duty with his 
consent. Section 9 of the uniform annual-leave regulations specifically prohibits 
the granting of leave without pay until all accumulated and current annual 
leave have been exhausted, with the exception stated in the regulations not 
here applicable. If the administrative office allows the leave without pay to 
permit the employee to accept assignment as a Reserve officer to active military 
duty in excess of 15 days in any calendar year, it follows that the unused 
annual leave must be forfeited unless used prior to reporting for military duty. 
These are the conditions fixed by the leave regulations of the President, to 
which no exception is authorized. 


Section 4 of Executive Order No. 8245, dated September 8, 1939, 
quoted in your letter, specifically limits the members of the Naval 
and Marine Corps Reserve whom the Secretary of the Navy may 
order to active duty during the period of the present national emer- 
gency declared by the President to those who “agree voluntarily 
to serve.” Hence, it was only with his consent that the employee 
mentioned in your letter was ordered by the Secretary of the Navy 
to active duty as a member of the Naval Reserve. The employee 
was required to apply for leave without pay from his civilian posi- 
tion in order to accept the assignment to active duty with the Navy. 
Section 9 of the annual leave regulations provides that leave without 
pay shall not be granted until all accumulated leave and current 
accrued annual leave is exhausted and the only exception made in 
the regulation to that requirement is in the case of an employee 
“injured in line of duty.” Such exception was not applicable to the 
employee in this case, and, under the plain terms of the cited regula- 
tions, it is not perceived why the employee’s application for leave 
without pay was granted before he had exhausted “all accumulated 
leave and current accrued annual Jeave”—unless, of course, in order 
to. place himself in a status to accept assignment to active duty with 
the Navy at an earlier date, the employee did not desire to take 
his annual leave, in which event it must-be assumed he elected to 
forfeit same. 

I have given careful consideration to the arguments advanced 
relative to your belief that no forfeiture of accrued annual leave in 
a situation such as here presented was contemplated by the Presi- 
dent in framing the leave regulations, but I am unable to concur 
therein. The provisions of section 9 of the annual leave regulations 
hereinbefore quoted are clear and unambiguous and admit of no con- 
struction. Whether there exists or does not exist a reasonable basis 
for a distinction between annual and sick leave in situations similar 
to that involved here is not for the consideration of this office. The 
fact remains that the separate annual leave and sick leave regulations 
do make such a distinction, and the regulations—which are clear and 
unambiguous, admitting of no construction—must be applied as they 
are written. They may not be enlarged or abridged by construction. 
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If the cited annual leave regulation was not intended to apply in 
a situation such as here presented, the matter is one for adjustment 
through the issuance of an amendatory regulation by the President. 
There is cited for comparison decision of October 18, 1939, B-6406, 
19 Comp. Gen. 445, in which the Postmaster General was advised 
that, under the terms of the leave regulations applicable to the postal 
employees—which regulations do not preclude the granting of leave 
without pay before annual leave has been exhausted—“the unused 
leave earned by emplayees in the Custodial Service prior to entering 
the Naval Service as reservists may remain to their credit during 
their indefinite absence or furlough without pay.” 

Accordingly, I have no alternative under the plain terms of section 
9 of the annual leave regulations prescribed by the President but to 
answer in the negative the question presented in the concluding 
paragraph of your letter. 


(B-1878) 


fELEGRAMS—RATES—FOREIGN MESSAGES—APPLICABILITY OF FED- 
ERAL COMMUNICATIONS COMMISSION RATE-FIXING ORDERS 


In the absence of a final judicial determination that Government messages 
transmitted over the foreign cables of a domestic telegraph company do 
not come within the provisions of the Post Roads Act of July 24, 1866, as 
amended, the General Accounting Office must hold that they are subject to 
said provisions, and, hence, to the orders of the Federal Communications 
Commission, as successor to the Postmaster General, prescribing the rates 
on Government messages for carriers subject to the act, and there is no 
basis for distinction, in applying the orders in question, between outgoing 
and incoming cable messages. 


Acting Comptroller General Elliott to B. R. Allen, Superintendent, Western 
Union Telegraph Company, December 6, 1939: 

Careful consideration has been given the matters set forth in your 
letter of June 29, 1939, in effect requesting reconsideration of decision 
of March 14, 1939, holding that, pursuant to the terms of order 15-A 
of the Federal Communications Commission—as successor to the 
Postmaster General in that respect—fixing the rates for Government 
telegraph communications for the year ending June 30, 1937, certain 
refunds were due the United States from your company on official 
messages originating in foreign countries which were transmitted 
part way over the lines of foreign companies and relayed to the 
United States over your trans-Atlantic cables. 

The said Federal Communication Order 15-A is in part as follows: 

2. That during the period stated telegraph communications between the sey- 
eral departments of the Government and their officers and agents, between 
points in the continental United States * * * and points in foreign coun- 
tries transmitted by any carrier or carriers subject to the Post Roads Act 


[approved July 24, 1866, 14 Stat. 221, as amended, 47 U. S. ©, 1-6], * * * 
between all points embraced within the scope of such Act, * * * shall be 
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sent at rates not exceeding fifty (50) per centum of the rates applicable to 
commercial communications of the same class, * * * except that rates for 
Government code messages shall not exceed sixty (60) per centum of the ordi- 
nary Government rates as herein prescribed; provided, however, that in cases 
where Government messages are transmitted” between any of such points in 
part over the facilities of any carrier or carriers subject to the Post Roads 
Act * * * (such carrier or carriers being hereinafter called domestic car- 
rier or carriers), and in part over the facilities of a carrier, carriers, admin- 
istration, or aGdministrations not subject thereto (hereinafter called foreign 
carriers or administrations), the charges for Government communications shall 
not exceed the following, to wit:—for Government communications between 
points in the continental United States and Mexico or Canada [certain rates] 
* * * and for Government communications between ail other points, the 
charges shall not exceed the percentages specified in the second ordering para- 
graph herein [fifty per centum for straight messages and sixty per centum 
thereof for code messages, supra] applied to the full portion of the charges 
accruing to the domestic carrier or carriers, plus the charges actually made 
for United States Government communications by such foreign carriers or 
administrations; * * * [Italics supplied.] 


Your letter of June 29, 1939, respecting the matter is as follows: 


Your letter of March 14, 1939, File B—1878 and letter of April 22, 1939, from 
Mr. H. J. Carow, Chief, Miscellaneous Section of the General Accounting Office, 
File A-ADH-—Misc; in reference to refunds on westbound Government Cable- 
grams, were forwarded to our Executive Office and the following letter from 
Mr. J. C. Williver, Vice President, is quoted in response: 

“We regret, of course, to take issue with the Acting Comptroller General or 
the General Accounting Office on any subject, but we feel that in this case we 
are on particularly strong ground. 

Insofar as the position of the General Accounting Office and of the Acting 
Comptroller General is based upon any order or advice issued by the Federal 
Communications Commission, and such Commission in this particular matter 
is acting as successor of the Postmaster General in the fixing of cable rates 
under the Act of 1866, our position must necessarily be that under the Act 
neither the Postmaster General nor his successor has power to fix such rates 
inasmuch as the Atlantic cables are entirely outside the scope of the Post 
Roads Act, have always been so and have been so held by various governmental 
authorities when the question has been up in other aspects heretofore. 

“It is also our position that the Commission is without jurisdiction over 
westbound international cable rates except between the international boundary 
line and the point of destination in this country. 

“I think it may be useful in this connection to briefly review the history of 
reduced rates on U. 8S, Government cablegrams insofar as this company, at 
least, and such of its cables as are not the subject of special grants imposing 
some such obligation, are concerned: 

“Originally there was no requirement or obligation for reduced rates of any 
sort on U. S. Government cablegrams, but the company as a foreign corporation 
seeking landing rights and operating privileges abroad found it necessary to 
agree to give the British Government the privilege of half rates over its cables— 
half rates being construed as one-half of the normal full rate tariff over the 
cable section. We felt that our own government should be on the most-favored- 
nation basis regardless of ther considerations in the matter of rates charged 
over our cables—and accordingly we charged the U. S. Government the same as 
the British Government for the trans-Atlantic transmission. These half normal] 
rates necessarily applied only to messages filed at Western Union offices in this 
eountry or abroad, since when Government cablegrams are filed at offices of 
foreign administrations those administrations quite generally decline to take 
cognizance of any such special arrangements and collect from senders the full 
published tariff rates. When, therefore, U, 8. Government messages from a part 
of traffic transferred by connecting lines abroad, they bear no distinguishing 
marks as Government messages, and they are accounted for to us by the con- 
necting lines as ordinary full-paid messages and settlements are made with us 
accordingly. Eventually, the State Department drew our attention to this con- 
dition and to the fact that it resulted in our receiving full rates instead of half 
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rates for the transocean handling of these particular incoming Government mes- 
sages, and asked that we refund the difference between the amounts received and 
the amounts which would have accrued to us if the messages had been charged 
at one-half our normal rate, say between London and New York, as per detailed 
list which they submitted. Although this involved a very large amount of 
clerical work to verify the items, which was not contemplated when we made the 
gratuitous offer to halve the normal rate for the cable section, we acceded to the 
request and have been making settlements accordingly from that time to this. 

“We have never at any time undertaken to give the Government the benefit of 
one-half of any reduced charge over the Atlantic section which results when in 
applying competitive rates between certain countries there is left for our haul 
something less than our normal cable proportion. The meeting of competitive 
through rates sometimes leaves very little for the Atlantic section, and it is 
inequitable and unreasonable, and certainly without any due foundation in law, to 
request or suggest that we should halve the little that may remain for us. It is 
true that the order of the Federal Communications Commission placing the rates 
on Government messages for the year beginning July 1, 1936, for the first time 
was so worded as to apply the 50% to our proportions rather than the ordinary 
trans-Atlantic proportions, but this order was obviously designed to cover the 
charges on outgoing messages originating in the United States and can have 
nothing really to do with the question herein involved, since as stated the Com- 
mission lacks jurisdiction over rates charged abroad, whether acting under its 
own powers or under the provisions of the Act of 1866. 

“We shall be glad to continue to credit the U. S. Government with whatever 
amounts we receive in excess of one-half of the normal full rate charged over our 
Atlantic cables from London or Azores to New York, and regret that we are unable 
to concede anything further than this.” 


Your company thus relies primarily on the premises that its Atlantic 
cables are entirely outside the scope of the Post Roads Act, that the 
Federal Communications Commission, as successor to the Postmaster 
General, has no authority under that act, or otherwise, to fix rates for 
Government communications transmitted over such cables, and, there- 


fore, that the said order 15-A has no application to such communi- 
cations. 


In United States v. Western Union Telegraph Company, 272 Fed. 
311, decided February 25, 1921, the United States District Court for 
the Southern District of New York refused to enjoin your company 
from landing a cable from Barbados near Miami, Florida, in the 
absence of any legislative prohibition. The opinion in the case, by 
District Judge Augustus N. Hand, is in part as follows: 


The Post Roads Act of July 24, 1866, (supra) provides: 

“That any telegraph company now organized, or which may hereafter be organ- 
ized, under the laws of any state in this Union, shall have the right to construct, 
maintain, and operate lines of telegraph through and over any portion of the 
public domain of the United States, over and along any of the military or post 
roads of the United States which have been or may hereafter be declared such by 
act of Congress, and over, under, or across the navigable streams or waters of 
the United States: Provided, That such lines of telegraph shall be so constructed 
and maintained as not to obstruct the navigation of such streams and waters, or 
interfere with the ordinary travel on such military or post roads.” 

There is a further provision that. government messages shall be entitled to 
priority, and shall be taken at rates to be fixed by the postmaster general. 

An opinion was rendered by Attorney General Williams in 1872 (14 Op. Attys. 
Gen. 63)—which it is to be noticed was prior to the decision of the Supreme 
Court in Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U. 8. 1, 
24 L. Ed. 708—that this act was only intended to apply to interior lines of tele- 
graph designed for communication between points within the United States and 
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not to exterior oceanic lines designed for telegraphic intercourse with foreign 
lands. But a telegraph line under “navigable streams” and “waters” is generally 
known as a cable, and waters within one marine league of the shores have been 
frequently termed “the navigable waters of the United States.” While the sev- 
eral states have jurisdiction in some respects over waters within the three-mile 
limit, their jurisdiction is subject to the paramount power of the federal govern- 
ment over interstate and foreign commerce. See Stockton v. B. d N. Y. R. R. 
(C. C.) 82 Fed. 9; Illinois Central Ry. v. Illinois, 146 U. 8S. 435, 18 Sup. Ct. 110, 
86 L. Ed. 1018; Manchester v. Massachusetts, 189 U. 8. 240, 11 Sup. Ct. 559, 35 
L. Ed. 159. 

It appears from the record in the Supreme Court in the case of Pensacola Tele- 
graph Co. v. Western Union Telegraph Co., 96 U. S. 1, 24 L. Ed. 708, that the 
Western Union had obtained a federal franchise under the Post Roads Act by 
accepting the restrictions and obligations therein and that its business was 
foreign as well as interstate. It owned the stock of the International Ocean 
Telegraph Company, and by means of the two Key West cables of the latter laid 
under the Act of May 5, 1866, could transmit messages to the island of Cuba. 
It also owned telegraph lines extending through Nova Scotia, in the Dominion of 
Canada, and connecting with Europe. 

The foregoing Pensacola Telegraph Case apparently sanctions the doing of a 
foreign business by a domestic telegraph company, which has come in under the 
Act of July 24, 1866, at least so far as the portion of the business conducted within 
the United States is concerned. The Supreme Court, in the Pensacola Case, 
96 U. S. at page 9 (24 L. Ed. 708), speaking of the rights of the Western Union 
under the Post Roads Act, said: 

“The telegraphic announcement of the markets abroad regulates prices at 
home and a prudent merchant rarely enters upon an important transaction with- 
out using the telegraph freely to secure information. It is not only important to 
the people, but to the government. By means of it the heads of the departments 
in Washington are kept in close communication with all their various agencies 
at home and abroad, and can know at almost any hour, by inquiry, what is trans- 
piring anywhere that affects the interest they have in charge. * * * There is 
nothing to indicate an intention of limiting the effect of the words employed, and 
they are, therefore, to be given their natural and ordinary signification. Read 
in this way, the grant evidently extends to the public domain, the military and 
post roads, and the navigable waters of the United States. These are all within 
the dominion of the national government to the extent of the national powers, 
and are therefore subject to legitimate congressional regulation. * * *” 

The court further remarked in the case of Telegraph Co. v. Teras, 105 U. 8S. at 
page 464 (26 L. Ed. 1067), that: 

“The Western Union Telegraph Company having accepted the restrictions and 
obligations of this provision by Congress, occupies in Texas the position of an 
. instrument of foreign and interstate commerce, and of a government agent for 
the transmission of messages on public business.” 

Counsel for defendant calls attention to ordér No. 3252 of the post-office 
department of July 1, 1920, in which the postmaster general declares that pur- 
suant to the authority vested in him by the foregoing act of Congress approved 
July 24, 1866, he fixes the rates over the cables of the United States & Hayti 
Telegraph & Cable Company between New York and South America for the 
government. It thus appears that this department of the government recog- 
nizes the Post Roads Act as giving the right to conduct a foreign telegraphic 
business over which government rates must be fixed as prescribed by the act. 


From this it is evident that the court was of the view that the foreign 
cable business of a domestic company which had accepted the bene- 
fits of the Post Roads Act came within the scope of that act. Counsel 
for your company argued in that case, and the court apparently 
agreed, that the Post Roads Act gave the right to conduct a foreign 
telegraphic business, and that there had been recognized that such 
business was subject to the provisions in the act for fixing Govern- 
ment rates. The action of the District Court in this case was affirmed 
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by the Circuit Court of Appeals for the Second Circuit on March 10, 
1921. United States v. Western Union Telegraph Co., 272 Fed. 893. 
The Court stated : 

* * * and our inclination also is to think that the Western Union Telegraph 
Company has the right to land its cable on the beach near Miami, Fla., under the 
Post Roads Act * * *, 

While the decree of the Circuit Court of Appeals in that case was 
reversed by the Supreme Court of the United States on October 23, 
1922, without consideration on the merits, but “in accordance with the 
stipulation filed herein,” and the cause was remanded to the District 
Court with directions to enter a decree dismissing the bill without 
prejudice and without costs to either party, 260 U. S. 754, such action 
was apparently taken by virtue of the enactment in the interim of the 
act of May 27, 1921, 42 Stat. 8, expressly prohibiting the landing or 
operation of cables to foreign countries unless a written license 
therefor has been issued by the President, and, hence, does not 
detract from the effect of the statements by the lower courts respecting 
the application of the Post Roads Act to the foreign cable business of 
a domestic company subject to the act. 

In Emergency Fleet Corporation v. Western Union Telegraph Com- 
pany, 275 U. S. 415, 416, decided January 3, 1928, the Supreme Court 
of the United States, by Mr. Justice Brandeis, said: 

By Post Roads Act, July 24, 1866, c. 230, 14 Stat. 221; Rev. Stat. §§ 5263-5266, 
the United. States offered privileges of great value to any telegraph company 
which should elect to accept its provisions. In return, it required, by § 2 of the 
Act: “That telegraphic communications between the several departments of the 
government of the United States and their officers and agents shall, in their 
transmission over the lines of any of said companies, have priority over all other 
business, and shall be sent at rates to be annually fixed by the Postmaster 
General.” Each year since the passage of the Act the government rates have 
been so fixed. For the fiscal years beginning July 1, 1921, and July 1, 1922, they 
were fixed for domestic telegrams substantially at 40 percent of the commercial 
rate; and for cablegrams at 50 percent of the commercial rate. 

The Western Union accepted the provisions of the Act on June 8, 1867. 
Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U. 8. 1, 4; Tele- 
graph Co, v. Texas, 105 U. 8. 460. * * * 

The question whether messages transmitted for the Fleet Corporation after 
May 31, 1922, shall be paid for at the commercial rates or at the lower govern- 
ment rates is one of statutory construction, The Post Roads Act had been in 
force, without amendment, more than 55 years before the transactions here in- 
volved. Throughout that period, the rights of the Government and the Western 
Union concerning the transmission of messages had been governed by the Act, 
unaffected by any special contract; * * * 

The language of section 2 of the Post Roads Act, section 5266, 
Revised Statutes; 47 U. S. C. 3, that telegrams between the several 
departments of the Government and their officers and agents “in their 
transmission over the lines of any telegraph company” accepting the 
benefits of the act, shall have priority over all other business, “at such 
rates as the Postmaster General shall annually fix,” is not restricted 
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to the land lines of such companies but clearly is broad enough to 
include messages transmitted over the marine cable lines of any such 
company. While the particular point does not appear ever to have 
been definitely decided by the courts, the conclusion seems justified 
from the views expressed by the courts in the cases, supra, that the 
statute should be so construed. 

In practical effect, the cables are but an extension of your land 
lines, in the integrated telegraphic communication system of your 
company, the whole of which partakes of, and is benefited by, the con- 
cessions and advantages obtained under the Post Roads Act. Having 
taken and enjoyed for many years the “privileges of great value” 
granted by the statute, there would seem in all fairness little reason 
to contend for, or to support, a narrow interpretation of the legisla- 
tion to exclude cables and thus subtract from your return obligations 
to the Government. If you think the Federal Communications Com- 
mission’s orders do not allow you a sufficient return on a particular 
class of Government business, such as here involved, that is a matter 
for submission to the Commission. This office has no authority, of 
course, to vary the terms of the orders, or the rates, prescribed by the 
Commission pursuant to the statutes vesting jurisdiction of such 
matters in that agency. 

Accordingly, in the absence of a final judicial determination that 
Government messages transmitted over the foreign cables of your 
company do not come within the scope of the Post Roads Act, it must 
be held by this office that they are subject to the provisions of that act, 
and, hence, to the orders of the Federal Communications Commission, 
as successor to the Postmaster General, prescribing the rates on Gov- 
ernment messages for carriers subject to the act. There appears no 
sound basis for your contention that the provision of the order in 
question relates only to outgoing cable messages, and not to incoming 
cable messages. See 14 Op. Atty. Gen. 123. 

The conclusions of the prior decision are affirmed. The amount of 
the refunds in question should be remitted as early as practicable to 
avoid collection by set-off against amounts which otherwise may be 
due, or may become due, your company. 


(B-7069) 


CONTRACTS—PERFORMANCE—WAR CONDITIONS AS EXCUSE FOR 
NONPERFORMANCE BY PRIVATE CONTRACTOR IN FOREIGN COUN- 
TRY 


Performance of a contract, made in Ireland, for supplying coal to the American 
Legation at Dublin, may not be excused merely because it would be to the 
contractor's financial disadvantage to make deliveries at the contract price 
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due to an advance in prices brought about by “war conditions and the 
difficulty of importing coal from England,” in the absence of a showing that 
the law of Ireland excuses performance under the circumstances, even 
though the contractor's letterhead, containing its offer, bears the printed 
notation that “All offers and sales are subject to the usual war and strike 
clauses.” 


Acting Comptroller General Elliott to the Secretary of State, December 6, 1939: 
I have your letter of November 8, 1939, as follows: 


Under contract No. S76fa—16 entered into on August 3, 1939, by the American 
Legation at Dublin, Ireland, Messrs. P. Donnelly & Sons, Ltd., undertook to 
supply fuel to the American Legation and the American Consulate General at 
Dublin for the 1939-40 season. The original contract papers were furnished 
the General Accounting Office with the Department’s letter dated September 
|, 1939 
L ; 

In despatch No. 2304 of October 13, 1989, the American Consul General at 
Dublin has reported that he has been notified by the contractors that they are 
anable to furnish coal at the prices agreed upon because of the war conditions 
and the difficulty of importing coal from England. The Consul General states 
that there are likely to be shortages, quotas, and restrictions which make it 
desirable for the Consul General to be free to purchase fuel supplies when 
available and from whatever firm may have supplies on hand, and he proposes, 
when purchasing coal, to make the best terms possible with any coal dealer 
who may be able to furnish the fuel supplies required. 

In view of the circumstances affecting supplies and prices of coal which have 
developed since the time the contract was made in August 1939 and which 
have made it impossible for the contractor to fulfill the terms of his agreement, 
it is necessary of course that the American Consulate General and the American 
Legation at Dublin take such steps as may be possible to obtain supplies of 
fuel necessary to their needs. If you perceive no objection to the method of 
obtaining fuel supplies proposed by the Consul General, authorization will be 
granted him to proceed on that basis. 

It is understood from your letter that the reason the contractor, 
P. Donnelly & Sons, Ltd., has indicated unwillingness to furnish 
coal in accordance with the terms of its contract is not because it is 
impossible to supply it but because it would be financially to its dis- 
advantage to do so, due to an advance in prices brought about by 
“war conditions and the difficulty of importing coal from England.” 

It has many times been held by courts of this country that “Where 
one agrees to do, for a fixed sum, a thing possible to be performed, 
he will not be excused or become entitled to additional compensation, 
because unforeseen difficulties are encountered.” United States v. 
Spearin, 248 U. S. 182, 186; Columbus Railway and Power Company 
v. Columbus, 249 U. S. 399, 412; Day v. United States, 245 U. S. 159, 
161. Stability of price is one of the elements which a contractor is 
presumed to take into account in computing his offer “and he can- 
not expect the other party to guarantee him against unfavorable 
changes in those prices.” Chouteau v. United States, 95 U. S. 61, 68. 

The contract here in question consists of an offer dated July 24, 
1939, and a letter of acceptance dated August 3, 1939. At the top 
of the letterhead of the contractor, upon which its offer was sub- 


mitted, there appears the printed notation that “All offers and sales 
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are subject to the usual war and strike clauses.” It does not appear, 
however, that existence of war in England would alter the obliga- 
tion of the contractor under the facts of the present case—both the 
United States and Ireland being neutrals. Even as between bel- 
ligerents “The whole tendency of modern law and practice is to 
* * * recognize, increasingly, that the normal interrelations of 
the citizens of the respective belligerents are not to be interfered 
with when such interference is unnecessary to the successful prose- 
cution of the war. Private rights and duties are affected by war 
only so far as they are incompatible with the rights of war.” Suth- 
erland v. Mayer, 271 U. 8. 272, 287-288. 

The law of England is to the same effect, it having been held upon 
a number of occasions by English courts that “war clauses” in con- 
tracts do not operate to excuse performance where the contract is 
possible of performance, although at a greatly increased cost to the 
contractor. Thus it was held in the English case of /nstone & Com- 
pany v. Speeding, Marshall and Company (1915), 32 Times L. R. 202, 
that a provision in a contract for sale of coal that “In case of war, 
force majeure, strikes * * * or other hindrances intervening or 
interfering or affecting delivery” the sellers might suspend deliveries 
at their option, did not entitle the sellers to suspend delivery where 
war occasioned a rise in the price of coal but did not make it completely 
unavailable. 

Again, in the case of Wilson & Co., Ltd. v. Tennants (Lancashire) 
Lid., 1 K. B. 208 (1917), there was before the court the question of 
whether deliveries could lawfully be suspended as a result of a rise 
in prices caused by war, where the contract provided: “Deliveries 
may be suspended pending any contingencies beyond the control of 
the sellers or buyers (such as fire, accident, war, strikes, lockouts, or 
the like) causing a short supply of labor, fuel, raw materials or 
manufactured produce, or otherwise preventing or hindering the 
manufacture or delivery of the article.” In the opinion in that case, 
Pickford, L. J., states in part: 

I think I am correct in saying that a rise in price, even if very large has never 
been held to come within such words as “preventing delivery,” and I agree 
* * * that prevention in a clause of this sort is a physical or legal preven- 
tion and not an economic unprofitableness. I also think in this clause “hinder- 
ing” must refer to an interference with manufacture or delivery from the same 
causes as “prevention,” but interference of a less degree, and thus economic 
unprofitableness does not hinder either manufacture or delivery within the 
meaning of this condition, 

That decision was affirmed on this point by the House of Lords (1918), 
116 Law Times Reports 780, the Lord Chancellor (Lord Finlay) 
stating: 
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I think that Pickford, L. J., was right when he pointed out that a rise in price, 

even if very great, would not amount to a prevention of delivery on the true 
reading of the condition * * * and that “hindering” must refer to an inter- 
ference with the manufacture or delivery from the same cause as “preventing,” 
but interference of a less degree. » 
That case has been cited with approval in several subsequent cases, 
including Produce Brokers Ltd. v. Weiss & Company (1918), 118 Law 
Times Reports 111; and Dizon and Sons Ltd. v. Henderson, Craig and 
Co. (1918), 117 Law Times Reports 636. See, also, Blackburn Robbin 
Company Lid. v. T. W. Allen & Sons Ltd. (1918), 2 K. B. 467, 3 
A.L. R. 11. 

The above are not statutory rules of law but appear to represent 
general principles derived from the common law, and while it is 
recognized that since the contract here in question was made and is 
to be performed in Ireland the laws of that jurisdiction control as to 
“its validity, construction, discharge, and enforcement” (Van Hoffman 
v. City of Quincy, 4 Wall. 535, 550; Walker v. Whitehead, 16 Wall. 
314, 317; Farmers and Merchants Bank v. Federal Reserve Bank, 
262 U. S. 649, 660), it is not understood that the laws of Ireland are 
different from those of the United States and England on this point. 

On the basis of the present record, therefore, and in the absence of 
a showing that the law of Ireland is such as to excuse performance 
under the circumstances of the present case, the contractor should be 
advised that it must furnish the coal in accordance with the terms of 
its agreement and that if it fails to do so purchase will be made else- 
where and any excess cost incurred will be charged against it. In 
this connection attention is invited to the fact that the English Sale 
of Goods Act, 1893, which appears to be in force in Ireland (see Vol. 
II, Martindale-Hubbell’s Law Directory for 1939, Irish Law Digest), 
provides that— 

51.—(1) Where the seller wrongfully neglects or refuses to deliver the goods 
to the buyer, the buyer may maintain an action against the seller for damages 
for nondelivery. 

(2) The measure of damages is the estimated loss directly and naturally re- 
sulting, in the ordinary course of events, from the seller’s breach of contract. 

(83) Where there is an available market for the goods in question the measure 
of damages is prima facie to be ascertained by the difference between the con 
tract price and the market or current price of the goods at the time or times 


when they ought to have been delivered, or, if no time was fixed, then at the 
time of the refusal to deliver. (Uniform Laws Annotated, Sales, pp. 475-76.) 


Should the contractor, upon being notified that it must perform its 
contract, still refuse to do so, purchase from another source should 
be made, after advertising in accordance with law, and award made 
to the lowest responsible bidder offering coal which meets the needs 
of the Legation, and steps then be taken to collect the excess cost, 
if any, from the defaulting contractor in the usual manner. 
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(B-7205) 


COMPENSATION AND CLASSIFICATION CHANGES—TRANSFERRED RE- 
ORGANIZATION PLAN PERSONNEL—CHANGED DUTIES, ETC., WITH- 
OUT CHANGED TITLE OR COMPENSATION—PAY-ROLL NOTATIONS 


A per diem employee of an agency which was transferred from one department 
to another as a result of the Reorganization Act of 1939, who, after the 
agency’s transfer, was transferred from one place to another and assigned 
to the duties of a position classified in a grade to which a per annum rate 
applies, may not be assigned to said grade and granted the salary thereof 
prior to July 1, 1940, in view of the prohibitory compensation and classifica- 
tion change provisions of section 10 (b) of the Reorganization Act, but he 
may be carried on the per annum roll at the place to which transferred, 
with the title held, and at the same per diem rate paid, before the transfer, 
and any notation on the pay roll which will indicate that the per diem 
rate of compensation is continued by reason of section 10 (b), will suffice 
for pay-roll information purposes. 


Acting Comptroller General Elliott to the Secretary of the Treasury, December 
6, 1939: 


I have your letter of November 16, 1939, as follows: 


Prior to the consolidation of the Bureau of Lighthouses, Commerce Depart- 
ment, with the Coast Guard, Treasury Department, effective July 1, 1989, as 
the result of Reorganization Act of 1939, civilian Kenneth J. Whise was 
employed by the Bureau of Lighthouses as a Radio Constructor, at $6.88 per 
diem, at Baltimore, Md. Mr. Whise, together with the other employees of the 
Bureau of Lighthouses, was transferred to the Coast Guard on July 1, 1939, at 
his previous title and rate of pay. 

On June 23, 1939, the Bureau of Lighthouses prepared a Classification Sheet 
for a new position, with the title of Senior Radio Electrician, Grade SP-6, 
entrance salary $2,000 per annum. This position was to be filled, as stated on 
the Sheet, by Mr. Kenneth J. Whise, and said Classification Sheet was ap- 
proved by the Civil Service Commission under date of August 8, 1939, Action 
#47973, the duties indicated thereon to be performed at Washington, D. C. 
Under appropriate orders, Mr. Whise was permanently transferred from Balti- 
more, Md., to Washington, D. C., effective at the close of business October 8. 
1939, and assigned to the Grade SP-6 position hereinbefore mentioned. 

As Section 10(b) of the Reorganization Act of 1939 prohibited change in 
classification or compensation during the present fiscal year of employees trans- 
ferred under that Act, it is my understanding that the above-mentioned Act, 
and your Decision B-5212 of August 22, 1939, to the Federal Security Adminis- 
trator, Federal Security Administration, prohibit the assignment of the afore- 
mentioned Grade SP-6, and the granting of the entrance salary thereof prior 
to July 1, 1940, to Mr. Whise, who was transferred from the position of Radio 
Constructor at Baltimore to the position of Senior Radio Electrician authorized 
by the Civil Service Commission in its Certificate #223073 as of October 2, 1939. 

In view of the foregoing, it is requested that you advise as to whether it will 
be proper to carry Mr. Whise on the Coast Guard Headquarters per annum 
pay roll, with the same title and at the same per diem rate that he was carried 
on the pay roll prior to October 9, 1939, at Baltimore, Md. In your reply, it 
is also requested that you inform the Department as to the appropriate notation 
to be made on the pay roll in this connection. For your information, in his 
position at Baltimore, Md., Mr. Whise was on a 5-day, 40-hour week basis. 


In decision of August 23, 1939, 19 Comp. Gen. 257, it was held as 
follows (quoting from the syllabus) : 


Vacancies occurring in positions of the Work Projects Administration of the 
Federal Works Agency may be filled, during the fiscal year 1940, by assignment 
of employees from one position to another, but the fiscal year 1940 prohibitory 
personnel compensation and classification change provisions of section 10 (b) 
of the Reorganization Act of 1939, 53 Stat. 563, require that any change in 
classification or compensation be not effective until July 1, 1940. 
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The rule was similarly stated in decision of August 22, 1939, B—5212, 
19 Comp. Gen. 237, cited by you, and, also, in decision of October 
28, 1939, B-5212, i9 Comp. Gen. 461. 

Accordingly, your understanding as stated in the third paragraph 
of your letter is correct, namely, that section 10 (b) of the Reorgani- 
zation Act prohibits the assignment of grade SP-6 and the granting 
of the entrance salary thereof to Mr. Whise prior to July 1, 1940. It 
will be proper to carry him on the Coast Guard Headquarters per 
annum pay roll with the same title held, and at the same per diem 

ate paid him, prior to October 9, 1939, at Baltimore, Maryland. 
Any notation on the pay roll which will indicate that the per diem 
rate of compensation is continued by reason of section 10 (b) of the 
Reorganization Act, or a reference to this decision, will suffice. 


(B-6659) 


CONTRACTS—PA YMENTS—WITHHOLDING—WALSH-HEALEY ACT VIO- 
LATIONS—APPLICATION OF AMOUNTS SO WITHHELD TO CONTRAC- 
TOR’S TAX INDEBTEDNESS 


Where the Government, in making payment under a contract, withheld an 
amount for the benefit of certain of the contractor's employees pursuant 
to the provisions of the Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, 
it is mandatory, under said provisions, that the withheld funds be placed 
in a special deposit account and made available to the Secretary of Labor 
for payment to the employees entitled thereto, and the funds so withheld 
may not be applied in liquidation of the contractor's indebtedness to the 
Government for unpaid taxes. 


Comptroller General Brown to the Secretary of the Treasury, December 9, 1939: 
There was received from the Commissioner of Internal Revenue 
a letter of November 10, 1939, as follows: 


It is deemed advisable to bring to your attention the indebtedness to the 
United States of the Beverly Improvement Company, 5944 Harlem Avenue, 
Chicago, Illinois, for the following income and social security taxes: 


Income Taz for the Year 1936 


DRRRIE GRRIRRNE DORN nrcnieienteensientiannamineieme $422. OS 
Delinquency interest computed to November 10, 1939_-____- 37. 81 
—————_ $459. 89 


Social Security Taw Under Title VIII 


RIED RG nat nete nrtgee quae consetgamonneee $973. 76 
Delinquency interest computed to November 10, 1989_____- 4. 87 
——_ 978.63 
Social Security Taw Under Title IX for the Year 1937 
Riemeie Gametted. CRIB Rede cence cent dosent eeenqetncete $2, 087. 82 
Delinquency interest computed to November 10, 1989__..~-~- 10.19 2 ‘ 
————— 2, 048. 01 


ORR NON Sinn teens ccnwnwncwnsntceneccncncosnncaseneenae 8, 486. 53 
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Interest will continue to accrue on the unpaid assessed balances in the 
amounts of $422.08, $973.76, and $2,037.82, at the rate of six percent per annum 
to the date of payment. 


The Collector of Internal Revenue at Chicago, Illinois, to whom the taxes 
involved were listed for collection, has been unable to make collection. How- 
ever, an investigation discloses that the above-named company entered into a 
contract with the Government which involved over $10,000.00, and agreed to 
comply with the laws and regulations governing such contract as to the amounts 
to be paid to its employees. Since the corporation failed to comply with such 
laws and regulations governing such contract, the Department of Labor took 
steps to withhold $4,000.00 of the contract price, as liquidating damages, in order 


that the Secretary of Labor may pay such amounts to the employees of the 
corporation for services rendered. 


Enclosed is a copy of a communication dated September 9th from the Procure- 
ment Division addressed to the Bureau, stating that a voucher in the amount 
of $4,000.00, representing the balance of the contract price, was forwarded to 
your office for such action as may be deemed necessary. 

It will be appreciated if you will take the necessary steps to withhold from 
any funds due the Beverly Improvement Company, from the Government, an 
amount sufficient to liquidate its tax liabilities. Any amounts so withheld 
should be covered into the Treasury as an internal revenue collection, with 
personal credit to Honorable Carter H. Harrison, Collector of Internal Revenue, 
Chicago, Illinois (indebtedness of the Beverly Improvement Company). 

Your kindness in advising this Bureau of your action in the matter will also 
be appreciated. 

It is reported the Beverly Improvement Co. violated certain repre- 
sentations and stipulations of section 1 of the Walsh-Healey Act, 
49 Stat. 2036, in the performance of contracts Nos. ER-Tps-—54—-41135 
and ER-Tps—54-37436; that in January 1938 the Department of 
Labor requested the Treasury Department to withhold the sum of 
$4,000 from the amount otherwise due the contractor under contract 
No. ER-Tps-54-37436 because of such violations; that the amount 
due the contractor’s employees by reason of underpayments of wages 
had not then been definitely determined; that under date of June 6, 
1939, the Commissioner of Internal Revenue notified the Procurement 
Division of the contractor’s tax indebtedness to the United States; 
and that on June 28, 1939, the Department of Labor furnished the 
Treasury Department a copy of the final decision with respect to 
the above-mentioned violations, showing the sum of $5,926.39 to be 
due the United States by reason thereof, and requested that the 
sum of $4,000 withheld be made available to the Department of 
Labor for disbursement to the contractor’s employees. The ques- 
tion now for consideration is whether the sum of $4,000 withheld 
should be applied in liquidation of the contractor’s indebtedness for 
taxes or whether it should be made available to the Departinent of 
Labor for payment to the employees of the contractor who were 
underpaid in the performance of the contracts involved. 

Section 2 of the Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, 
2037, provides, in part, as follows: 

* * * 


Any sums of money due to the United States of America by reason 
of any violation of any of the representations and stipulations of said contract 
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set forth in section 1 hereof may be withheld from any amounts due on any 
such contracts or may be recovered in suits brought in the name of the United 
States of America by the Attorney General thereof. All sums withheld or 
recovered as deductions, rebates, refunds, or underpayments of wages shall be 
held in a special deposit account and shall be paid, on order of the Secretary 
of Labor, directly to the employees who have been paid less than minimum 
rates of pay as set forth in such contracts and on whose account such sums 
were withheld or recovered: * * *. [Italics supplied.] 

It will be noted the foregoing section provides that sums withheld 
in accordance therewith shall be held in a special deposit account and 
shall be paid, on order of the Secretary of Labor, directly to the 
underpaid employees on whose account the sums were withheld. The 
primary object of the section is to secure payment to the employees 
of the amounts to which they are entitled and the statute is manda- 
tory that sums withheld in accordance therewith be held in a special 
deposit account and be paid to the employees involved as provided 
therein. 

As previously stated, it appears that in January 1938, the Depart- 
ment of Labor requested the Treasury Department to withhold the 
sum of $4,000 in accordance with the provisions of the Walsh-Healey 
Act and it was not until June 6, 1939—approximately 1144 years 
later—that the Procurement Division was notified of the contractor’s 
tax indebtedness. In the meantime the contractor apparently had 
been paid the contract price except the sum of $4,000 which was not 
paid solely because of the Department of Labor’s request that it be 
withheld. The contractor’s two invoices, in the amounts of $1,899.16 
and $2,100.84, were received by the administrative office in November 
1937, they were administratively approved for payment as submitted, 
and the vouchers to which they are attached state payment thereof 
was “withheld” by reason of violations of the requirements of the 
Walsh-Healey Act. Also, the Director of Procurement has reported 
that payment of the invoices was “withheld” in accordance with the 
Department of Labor’s request. It is evident the sum of $4,000 would 
have been paid to the contractor—and hence would not be available 
for application to the contractor’s tax indebtedness—but for the inter- 
vention of the Department of Labor in January 1938. 

Under the circumstances there would appear to be no room for 
doubt that the withholding of the sum of $4,000 was pursuant to the 
provisions of the Walsh-Healey Act, for the benefit of certain of the 
contractor’s employees; and having been withheld for that purpose 
it is mandatory, under the provisions of said act, that the funds be 
made available to the Secretary of Labor for payment to the em- 
ployees entitled thereto, Accordingly, steps will be taken to deposit 
the sum of $4,000 withheld into the special deposit account established 
pursuant to section 2 of the Walsh-Healey Act in order that it may 
246222"—40——38 
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be available for payment, on order of the Secretary of Labor, to the 
employees of the contractor who are entitled thereto. 

However, the tax indebtedness of the Beverly Improvement Com- 
pany, as reported by the Commissioner of Internal Revenue, will be 
made a matter of record in this office for consideration in the event 
any other allowable claim of the said company becomes available for 
offset. 


(B-1494), (B-6834) 


CONTRACTS—WAGE STIPULATIONS—SECRETARY OF LABOR’S AU- 
THORITY UNDER DAVIS-BACON ACT AND CONTRACT WAGE 
ADJUSTMENT PROVISIONS 


Under the terms of the Davis-Bacon Act of August 30, 1935, 49 Stat. 1011, the 
Secretary of Labor is authorized to determine the prevailing wage rates for 
the various classes of laborers and mechanics which it is contemplated will 
be employed in the performance of a contract subject to the act, for the pur- 
pose of having such wage rates specifically set forth in the “advertised speci- 
fications,” but, after the award of the contract, the act does not authorize the 
Secretary to determine the prevailing rates of wages for a class of employees 
which were not specifically included in the advertised specifications. 

Parties to a contract may properly designate a particular person to decide dis- 
puted questions and decisions on such questions by the person so designated 
are final and conclusive on the parties to the contract in the absence of fraud 
or of mistake so gross as necessarily to imply bad faith. 

Where, notwithstanding the Secretary of Labor’s lack of authority under the 
Davis-Bacon Act of August 30, 1925, 49 Stat. 1011, to adjust, under an exe- 
cuted contract, the wages of a particular group of employees, an increase in 
wages is determined upon by her under a contract provision specifically 
authorizing her to make such determinations, the General Accounting Office 
is not justified, in the absence of fraud or gross mistake and in the present 
state of the record, in disregarding the decision of the Secretary, notwith- 
standing the allegation of the contractor that the complaint as to the wages 
paid was by other than the “interested parties,” and, if the increase in wages 
is not paid by the contractor, the contract payments should be reduced ac- 
cordingly pending a judicial determination of the rights of the parties 
involved, and there is no authority under the contract for granting an 
increase in the contract price commensurate with the said increase in 
wages. 


Comptroller General Brown to the Secretary of the Interior, December 12, 1939: 
There has been received your letter of November 16, 1939, as follows: 


The Rohl-Connolly Company of Los Angeles, California, is now engaged in the 
construction of a diversion dam across the Colorado River at Parker, Arizona, 
under a contract between this company and the United States numbered I-156— 
ind—14 dated June 15, 1938, and a modification thereof dated December 10, 1938. 
The contracting officer is Mr. R. H. Rupkey, Engineer for the U. 8. Indian Irri- 
gation Service, who is in charge of the construction of the Colorado River Indian 
irrigation project of which the diversion dam is a part. 

There are enclosed herewith reports from the contracting officer and the con- 
tractor with respect to a problem which has arisen involving the rate of pay for 
drivers of trucks of capacities in excess of 8 cubic yards. 

Before advertisements for bids were issued a request for a predetermination of 
wage rates was addressed to the Secretary of Labor in accordance with the provi- 
sions of the Davis-Bacon Act, as amended (Act of August 30, 1935, Public, No. 
403, 74th Congress, 49 Stat. 1011, U. S. C. title 40, section 276 (a)). 
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Among other positions listed in the request the following were included: 


Truckdriver, 4-ton and under, 
Truckdriver, over 4-ton. 


The rates suggested as the minimum to be paid were 75¢ and $1.00 ‘per hour, 
respectively. 

In a decision dated April 12, 1988, the Secretary of Labor established the seale 
of rates to be included in the specifications, among which the following were 
included : 


Truckdriver, 144 tons or less__-.-......_...-.-..... $0. 65 per hour 
Truckdriver, over 1% tons but less than 7 cu. yds_-___.__. 75 per hour 
Truckdriver, 7 to 8 cu. yd. body . 85 per hour 


It will be noted that no rate was established for drivers of trucks of a capacity 
in excess of 8 cubic yards. While this difference between the rates requested 
and those established by the Secretary of Labor was noticed, it was decided that 
a provision contained in the decision referred to above would govern in the event 
it became necessary to revise the schedule. The provision is quoted as follows: 

“In accordance with the provisions of the said Davis-Bacon Act, as amended, 
these are the minimum wages to be inserted in the advertised specifications for 
said contract, and any class of laborers and mechanics not listed in the preceding 
paragraph, which will be employed on this contract, shall be classified or reclassi- 
fied conformably to the foregoing schedule. In the event the interested parties 
cannot agree on the proper classification or reclassification of a particular class 
of laborers and mechanics to be used, the question accompanied by the recom- 
mendation of the contracting officer, shall be referred to the Secretary of Labor 
for final determination.” 

Since work began, the contractor has been using trucks having a body capacity 
of 174% cubic yards. Drivers of these trucks are being paid 90¢ per hour, which 
is 5¢ in excess of the minimum rate established in the schedule for drivers 
operating trucks having a capacity of from’7 to 8 cubie yards. According to 
statements made by the contracting officer and the contractor this rate is con- 
sidered equitable, and apparently no complaints have been registered by the 
employees of the contractor. Numerous complaints, however, have been received 
from Mr. Cotton Murray, Secretary of the Phoenix Building Trades Council, an 
Arizona labor organization, that the wages being paid these drivers do not 
conform to the scale as provided in the Arizona Wage Law. Following consid- 
erable effort to reconcile these differences, the Secretary of Labor was requested 
under date of September 17, 1938, to make a determination with respect to the 
rate to be paid drivers of trucks having a capacity of 17% cubic yards, 

On October 11, 1938, the Secretary of Labor rendered a decision from which the 
following is quoted: 

“The procedure included in the contract specifications for determining the 
minimum wage applicable to any craft employed under the contract but for 
which no wage was specified in the schedule, is based upon the final paragraph 
of the decision of the Secretary of April 12, 1938, predetermining the wages 
applicable to this contract. In accordance with this provision the rates to be 
paid any such laborers and mechanics must be determined by reclassifying their 
work with one of the occupations listed in the wage schedule. The Rohl-Connally 
Company apparently did not make such a reclassification but chose to pay drivers 
of trucks of 17% cu. yds. capacity a rate of 90¢ per hour, or 5¢ over the top rate 
specified in the contract for trnck drivers. There is no occupation in the wage 
schedule being paid a rate of 90¢ per hour, and therefore the contractor was in 
error in arriving at this rate as the minimum applicable to this craft. 

“The preponderance of the evidence collected by the Department of Labor 
clearly indicates that of all the classifications for which wage rates predeter- 
mined by the Secretary of Labor are listed in the contract specifications, the 
work of grader operator most nearly corresponds to the work to be performed by 
the operators of trucks in excess of 8 cu. yds. capacity. This has support in the 
fact that at the time of the predetermination of the Secretary of Labor for this 
contract the rate established by the Arizona Industrial Commission for drivers 
of the largest type of trucks was a rate of $1.00 per hour for trucks of 8 to 12 
cu. yds. body, which was also their rate for grader operator. In addition, on 
May 9, 1938, at the request of the Indian Office, the Secretary of Labor determined 
$1.00 per hour to prevail for drivers of trucks of 8 to 12 cu. yds. body, for a 
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‘ 


proposed contract for construction work at Parker, Arizona, the same location as 
the instant project. 

“Accordingly, as evidence of wages established subsequent to the date the bids 
for the contract were opened cannot now be considered in reclassifying the craft 
herein in dispute, the Secretary of Labor finds that the minimum wage rate 
applicable to drivers of trucks in excess of 8 cu. yds. body is the rate specified 
in the contract for grader operator of $1.00 per hour. The contracting agency 
should so inform the Rohl-Connolly Company.” 

The contractor was duly notified of the foregoing finding, but protested to 
the contracting officer the payment of more than 90¢ per hour since he felt 
that the Secretary of Labor was without authority in making this fina] deter- 
minution, It has been held by officials of the Office of Indian Affairs that in 
view of the provisions of the decision of October 11, 1938, the contractor would 
be required to assume the additional cost involved which it is now estimated 
will amount to approximately $8,000 during the life of the contract and for that 
reason the contracting officer has deducted from monthly estimates due the 
contractor the amounts representing the difference between the total wages due 
the drivers at $1.00 per hour and that paid at the rate of 90¢ per hour. 

The controversy is referred to you for consideration with the request that 
you inform me as to whether the contractor should be required to pay $1.00 
per hour to drivers of trucks having a capacity of 1714 cubic yards and, if so, 
whether he will be obliged to assume the additional cost involved or whether 
it should be borne by the United States by reimbursing the contractor under 
the provisions of Article 3 of the modification of contract I-156-ind-14 dated 
December 10, 1938. 

As pointed out in your letter, the specifications which accompanied 
the invitation to bid, and which form a part of the contract, pro- 
vided under paragraph 24 of the General Conditions that any class 
of laborers or mechanics employed on the contract, but not specifically 
listed in the specifications, should be classified or reclassified con- 
formably to the schedule set forth therein. Also, it was provided 
that in the event of disagreement as to classification or reclassifica- 
tion of such employees, the matter should be referred to the Secretary 
of Labor for final determination. Obviously it must have been con- 
sidered, at the time the work was advertised and the contract was 
awarded, that the contractor might employ a class of laborers and 
mechanics as to which the Secretary of Labor had not predetermined 
the prevailing wage rates as required by the Davis-Bacon Act, 49 
Stat. 1011, since paragraph 24 of the General Conditions of the 
specifications made provision for such an eventuality. 

It appears that in the performance of the work the contractor en- 
gaged numerous employees in the driving of trucks having a capacity 
of 17% cubic yards; that the contract did not specifically provide a 
wage rate for employees driving trucks having a capacity in excess 
of 8 cubic yards; and that the matter was referred to the Secretary 
of Labor who determined the work performed by drivers of trucks 
of 171% cubic yards capacity most nearly corresponded to the work 
performed by grader operators, who were required to be paid $1 
per hour, and, accordingly, a rate of $1 per hour was established for 
such truck drivers. It appears the contractor had contemplated pay- 


ing such truck drivers $0.90 per hour, and that it has refused to pay 
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the rate of $1 per hour. Among other questions, you have asked 
whether the contractor should be required to pay the rate of $1 per 
hour as established by the Secretary of Labor. 

Under the terms of the Davis-Bacon Act the Secretary of Labor 
was authorized to determine the prevailing wage rates for the various 
classes of laborers and mechanics which it was contemplated would 
be employed in the performance of the subject contract for the pur- 
pose of having such wage rates specifically set forth in the adver- 
tised specifications. That was done. However, after the award of 
a contract the Davis-Bacon Act does not authorize the Secretary of 
Labor to determine the prevailing rates of wages for a class of em- 
ployees which were not specifically included in the advertised speci- 
fications. Consequently, the subject determination of the Secretary 
of Labor was not pursuant to the Davis-Bacon Act, it was not made 
as a statutory right, and the effect of her decision is not to be gov- 
erned by the Davis-Bacon Act. 

Under paragraph 24 of the General Conditions of the Specifications 
the contract specifically set forth the predetermined wage rates to be 
paid various classes of laborers and mechanics to be employed on the 
work, and it was further agreed by the parties that— 

In accordance with the provisions of the said Davis-Bacon Act, as amended, 

these are the minimum wages to be inserted in the advertised specifications for 
said contract, and any class of laborers and mechanics not listed in the preceding 
paragraph, which will be employed on this contract, shall be classified or re- 
classified conformably to the foregoing schedule. In the event the interested 
parties cannot agree on the proper classification or reclassification of a particular 
class of laborers and mechanics to be used, the question accompanied by the 
recommendation of the contracting officer shall be referred to the Secretary of 
Labor for final determination. 
It was as a result of this contractual agreement, and not as a matter of 
statutory right, that the Secretary of Labor purported to act in the 
matter involved and the effect of her decision is to be governed by the 
provisions of the contract. 

As will be seen from the foregoing the authority of the Secretary of 
Labor to act under paragraph 24 of the specifications, so as to bind 
the parties to the contract, is limited to a case of disagreement between 
the “interested parties.” According to your letter, and the enclosures 
which accompanied it, the contracting officer, the contractor, and the 
employees were substantially in agreement that the rate of $0.90 per 
hour being paid by the contractor was proper. While the Phoenix 
Building Trades Council may have objected to the rate being paid by 
the contractor the said council was not a party to the agreement and 
it is not understood the council was an “interested party” within the 
meaning of the contract, particularly since the contractor’s employees 
apparently did not object to the wage rate being paid. Furthermore, 
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the contractor states that “The men are virtually all from California” 
which apparently would leave them without the jurisdiction of the 
local labor organizations. It is to be noted that the contractor has 
denied any disagreement existed between the “interested parties,” 
within the meaning of the contract, and it insists that the Secretary of 
Labor was without jurisdiction to make a binding determination in 
the matter. Nevertheless, the matter was referred to the Secretary of 
Labor and she determined, from a “preponderance of the evidence 
collected by the Department of Labor,” that the employees in question 
should receive $1 per hour. Also, and irrespective of the apparent 
agreement between the contracting parties, it appears the contracting 
officer recommended, at the time the Secretary of Labor was requested 
to decide the matter, that a rate of $1 per hour be established for such 
employees. 

The courts have consistently held that it is proper for parties to a 
contract to designate a particular person to decide disputed questions 
and that decisions on such disputed questions by the person so desig- 
nated are final and conclusive on the parties to the contract in the 
absence of fraud or of mistake so gross as necessarily to imply bad 
faith. See United States v. Gleason, 175 U.S. 588; Kihlberg v. United 
States, 97 U. S. 398; and McCullough vy. Clinch-Mitchell Const. Co., 
71 F. (2d) 17, and authorities therein cited. Fraud or gross mistake 
has not been established in the present case. While the contractor’s 
contention that the Secretary of Labor had no jurisdiction to consider 
the matter is not without merit, the fact that the matter was referred 
to the Secretary of Labor, accompanied by the contracting officer’s 
recommendation that a rate of $1 be established for the employees 
involved indicates that the matter could not be adjusted between the 
parties, that it may have been in dispute, and that the Secretary of 
Labor was authorized to determine the question. In any event, the 
matter having been referred to the Secretary of Labor, she having 
established a wage rate of $1, which was consistent with the contracting 
officer’s recommendation, and the contracting officer having requested 
the contractor to pay that rate, the matter is sufficiently doubtful that 
this office, not named in the contract to determine such matters, would 
not be justified in authorizing a disregard of the decision of the Secre- 
tary of Labor. Accordingly, if the contractor refuses to pay the rate 
of $1 as established by the Secretary of Labor there should be a con- 
tinued withholding of the difference in amount between such rate and 
the rate actually paid by the contractor to the employees involved, 
pending a judicial determination of the rights of the parties involved. 

It is to be understood, of course, if the contractor abides by the 
decision of the Secretary of Labor and pays the rate of $1 per hour, 
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that it may not be reimbursed by the United States for the in- 
creased cost involved. The contract contains no provision requiring 
the Government to assume, or even indicating that it would assume, 
any increased cost to the contractor based on the difference between 
the wage rates the contractor contemplated paying and those estab- 
lished by the Secretary of Labor under paragraph 24 of the speci- 
fications. 

The contractor contends it should be reimbursed such increased cost 
under article 3 of the modification of the contract dated December 
10, 1938, which provides, in part, as follows: 

(a) If any of the minimum wage rates as established for the original Con 
tract I-156-ind—14 are raised by orders of the United States Government, the 
Contract price will be adjusted accordingly on the basis of all increased labor 
and compensation insurance costs resulting therefrom. No adjustment will be 


made for increased costs due to change in rates made by the Contractor not 
covered by Governmental order. 


This provision in no way obligates the Government to assume the 
increased cost which would result from the contractor paying the 
rate of $1 per hour as established by the Secretary of Labor. The 
provision was agreed to on December 10, 1938, and is prospective in 
effect, whereas the rate of $1 was established by the Secretary of 
Labor on October 11, 1938, and communicated to the contractor on 
October 26, 1938, and it appears the Department of the Interior has 
considered it as effective beginning October 27, 1938. In other words, 


that rate had been established and was applied prior to the Decem- 
ber 10, 1938, modification of the contract. Furthermore, the above- 
quoted provision relates only to an increase in the “minimum wage 
rates as established for the original Contract” and the rate of $1 
per hour was established as a minimum rate for the original contract 
and has not been increased. 

The papers which accompanied your letter are returned herewith. 


(B-6653) 


PAY AND ALLOWANCES—ACTIVE DUTY—RETIRED OFFICERS—EFFECT 
OF SAVING CLAUSE OF ACT OF JUNE 10, 1922 


A Marine Corps officer, retired on account of wounds received in battle, and 
on the retired list on June 30, 1922, the day before the effective date of 
the act of June 10, 1922, 42 Stat. 625, was, by section 17 of said act 
saved his right to both active and retired pay on the basis of pay laws 
in effect on June 30, 1922, and his “full pay,” which said section 17 pro 
vides for retired officers “when on active duty,” is the full pay based 
on retired pay computed under the act of May 11, 1908, 35 Stat. 108, and 
section 1262, Revised Statutes, where higher than the pay provided by 
the act of June 10, 1922, but the “full * * * allowances” under the 
terms of said section are the allowances prescribed by the act of June 19 
1922, for the officer’s rank and length of service 
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Assistant Comptroller General Elliott to the Acting Secretary of the Navy, 
December 13, 1939: 


There has been received your request of October 18, 1939, for deci- 
sion of a question presented in letter dated October 17, 1939, from the 
Paymaster, Headquarters, United States Marine Corps, as follows: 


1. There is before this office the question as to what is the proper pay and 
allowances payable to Captain Davis A. Holladay, U. S. Marine Corps, retired, 
while employed on active duty since September 27, 1939, as a result of the 
Executive Order of the President, dated September 8, 1939, pursuant to the 
National Emergency Proclamation of the same date. 

2. The records of this office show that Davis A. Holladay enrolled in the 
Marine Corps Reserve as a second lieutenant on April 7, 1917, and that he 
reported for duty on May 25, 1917; disenrolled from the Marine Corps Reserve 
September 10, 1917, to accept a probationary appointment as second lieutenant 
in the Marine Corps; accepted appointment as second lieutenant September 11, 
1917; temporarily promoted a first lieutenant October 3, 1917, with rank from 
August 11, 1917; temporarily promoted captain September 6, 1918, with rank 
from July 1, 1918; retired September 29, 1919, for gunshot wound, right knee, 
which wound was received in action against the enemy July 19, 1918, in the 
AISNE-MARNE OFFENSIVE (Soissons). 

8. The President of the United States, under date of September 29, 1919, 
placed the following indorsement on the record of proceedings of the Marine 
Retiring Board: 

“The proceedings and findings of the Retiring Board in this case are ap- 
proved, and Captain Davis A. Holladay, U. 8S. Marine Corps, will be retired 
from active service and placed on the retired list with the rank he now holds, 
that of Captain, U. 8. M. C., in conformity with Sections 1622 and 1251 of the 
Revised Statutes, and the Act of May 22, 1917.” 

4. Captain Holladay has been paid under the Act of May 8, 1998, on the 
retired list since retirement, and credited with longevity increases in pay 
under the act of March 2, 1903, which provides, in part, “Hereafter, except in 
case of officers retired on account of wounds received in battle, no officer 
now on the retired list shall be allowed or paid any further increase of longevity 
pay, and officers hereafter retired, except as herein provided, shall not be 
allowed or paid any further increase of longevity pay above that which had 
accrued at date of their retirement.” 

S. Section 17 of the act of June 10, 1922, provides, in part, as follows: 

“Retired officers of the Army, Navy, Marine Corps, Coast Guard, and Coast 
and Geodetic Survey below the grade of brigadier general or commodore and 
retired warrant officers and enlisted men of those services, shall, when on 
active duty, receive full pay and allowances.” 

6. It is recommended that the Comptroller General of the United States he 
requested to decide what pay (period and longevity) and allowances may be 
properly paid to Captain Davis A. Holladay, U. 8. Marine Corps, retired, while 
employed on active duty in accordance with reference (a). 


The copy of reference (a) shows that under date of September 23, 
1939, by direction of the Acting Secretary of the Navy and with 
his consent, Capt. Davis A. Holladay, United States Marine Corps, 
retired, was assigned to active duty. If, as reported, Davis A. Holla- 
day reported for active duty May 25, 1917, and was retired September 
29, 1919, for wounds received in battle, his total service, May 25, 
1917, to September 29, 1919, on the active list, and September 30, 
1919, to September 22, 1939, on the retired list, inactive, authorized 
to be counted for longevity under the provisions of the act of March 
2, 1903, 32 Stat. 932, is 22 years, 3 months, and 28 days. 
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Under the provisions of the act of June 10, 1922, 42 Stat. 625, the 
pay of an officer with the rank of captain less than 7 years’ service, 
but whose present rank dates from July 1, 1920, or earlier, would be 
the base pay of the third period, $2,400 increased by 5 per centum for 
each 3 years’ service up to 30 years, and although his pay could be 
increased by longevity under the act of March 2, 1903, 32 Stat. 932, 
he could never receive pay of the fourth period unless assigned to 
active duty. 7 Comp. Gen. 735; Leonard v. United States, 64 Ct. Cls. 
584, affirmed by the Supreme Court, 279 U. S. 40. Therefore, the 
active duty pay of Captain Holladay, if paid under the provisions 
of the act of June 10, 1922, would be $2,400, increased by 35 per 
centum, for 7 periods of 3 years, or $3,240 per year or $270 per month. 
On June 30, 1922, the day before the act of June 10, 1922, took effect, 
he was paid at the rate of $150 per month, being 75 per centum of 
the base pay of a captain as provided by the act of May 11, 1908, 35 
Stat. 108. Upon completion of each period of 5 years’ service 
Captain Holladay has been credited with 10 per centum increase in 
his retired pay under the provisions of section 1262, Revised Statutes, 
und since May 24, 1987, the date he completed 20 years’ service, his 
retired pay has been $210 per month, being 75 per centum of $3,360 
(base pay fixed by act of May 11, 1908) increased by 40 per centum). 

Where an officer of the Army was on the retired list June 30, 1922, 
and receiving retired pay under the act of May 11, 1908, and section 
1262, Revised Statutes, and that pay is higher than provided for in 
the act of June 10, 1922, section 17 of the act saves the officer’s right 
to both active and retired pay on the basis of the pay laws in effect 
June 30, 1922. See the case of Rudd v. United States, 71 Ct. Cls. 432. 

Under the provisions of section 17 of the act of June 10, 1922, Cap- 
tain Holladay is entitled when on active duty to “receive full pay and 
allowances.” His full pay or 100 per centum of his retired pay is 
$3,360 per year or $280 per month. The allowances authorized by 
sections 5 and 6 of the act of June 10, 1922, for officers of the several 
services receiving the base pay of the different periods are provided for 
“each commissioned oflicer on the active list, or on active duty.” The 
allowances to which an officer is entitled who is receiving saved pay 
are the allowances prescribed by the act of June 10, 1922, for his rank 
and length of service on June 30, 1922. Rockwood v. United States, 
60 Ct. Cls, 829.. Since Captain Holladay held his present rank on July 
1, 1920, or earlier, his pay period under the provisions of section 1 of 
the act of June 10, 1922, would be the third; he is therefore entitled to 
the allowances prescribed by sections 5 and 6 of the act of June 10, 
1922, for officers receiving the base pay of the third period. 
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(A-90983 ) 


“CONTRACTS—WAGE STIPULATIONS—APPLICABILITY OF “KICK-BACK” 
LAW 


The “Kick-Back” Act of June 13, 1934, 48 Stat. 948, providing a penalty for 
inducing, by threats, etc., any person employed in the construction of any 
publie building, public wo.k, etc., to give up any part of his compensation, 
applies to all contracts for the repair, construction, prosecution, or comple- 
tion of “any public building, public work, or building or work financed in 
whole or in part by loans or grants from the United States,” irrespective 
of the amounts of such contracts and the fact such contracts may not specify 
the wages to be paid by the contractors to their employees. 17 Comp. Gen. 
585, modified in part. 


oo ne General Elliott to the Secretary of the Treasury, December 
14, 3 


There has been considered your letter of November 13, 1939, as 
follows: 


Reference is made to decision of the Acting Comptroller General dated Jan- 
uary 21, 19388 (17 Comp. Gen. 585) addressed to the Secretary of Commerce, 
paragraph four of which reads as follows: 

“Article 17 of the standard form of construction contract, which contains the 
requirements of the Bacon-Davis Act of August 30, 1935, 49 Stat. 1011, is not for 
application in the instant case for the reason that the place of performance could 
not be ascertained in advance of the bidding and, therefore, the work to be done 
falls within the exemption announced by the Department of Labor in Treasury 
Procurement Circular Letter No. 126, dated October 7, 1985—-where the work in- 
volved covers the construction or repair of ships or other movables where the place 
of performance of the contract cannot be ascertained in advance of the bidding. 
Also, it would appear that Article 19 of said standard form of contract, contain- 
ing requirements pursuant to the act of June 13, 1934, 48 Stat. 948—To effectuate 
the purpose of certain statutes concerning rates of pay for labor, by making 
it unlawful to prevent anyone from receiving the compensation contracted for 
thereunder * * *-—js not applicable to contracts of this character since there 
is not for inclusion therein any schedule of wage rates to be maintained, such 
as are contemplated by the Bacon-Davis Act, supra, and by similar statutory 
provisions.” 

Your decision is respectfully requested as to whether the provisions of the 
.Act of Congress approved June 13, 1934 (48 Stat. 948) and the regulations pro- 
mulgated pursuant thereto are applicable to other contracts for construction or 
repair of public buildings and public works wheré the amount of the contract 
is less than $2,000.00 and there is not for inclusion any schedule of wage rates 
to be maintained such as are contemplated by the Act of August 30, 1935 (49 
Stat. 1011). 


The act of Congress approved June 13, 1934, 48 Stat. 948, commonly 
known as the “Kick-Back” Act, provides as follows: 


That whoever shall induce any person employed in the construction, prosecution, 
or completion of any public building, public work, or building or work financed in 
whole or in part by loans or grants from the United States, or in the repair thereof 
to give up any part of the compensation to which he is entitled under his contract 
of employment, by force, intimidation, threat of procuring dismissal from such 
employment, or by any other manner whatsoever, shall be fined not more than 

5,000, or imprisoned not more than five years, or both, 

Sec. 2. To aid in the enforcement of the above section, the Secretary of the 
Treasury and the Secretary of the Interior jointly shal! make reasonable regula- 
tions for contractors or subcontractors on any such building or work, including a 
provision that each contractor and subcontractor shall furnish weekly a sworn 
affidavit with respect to the wages paid each employee during the preceding week. 
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In a decision of August 25, 1939, to the Secretary of Agriculture, 
A-96381, A-98125, with respect to the application of said act to con- 
tracts for the construction, prosecution, or completion of any public 
building, public work, or building or work financed in whole or in part 
by loans or grants from the United States, or in the repair thereof, it 
was held as follows: 


While the preamble to the act states that it is— 

“To effectuate the purpose of certain statutes concerning rates of pay for labor, 
by making it unlawful to prevent anyone from receiving the compensation con- 
tracted for thereunder, and for other purposes.” 


the “certain statutes” and “other purposes” are not otherwise designated or 
described, and such language in the preamble may not be viewed as limiting the 
provisions in the enactment itself expressly extending its protection to “any” 
person employed in the construction, ete., of “any” public building, public work, 
ete., or in the repair thereof. That the act is not limited to contracts where there 
is a predetermination of wage rates pursuant to the Bacon-Davis Act as amended 
by the act of August 30, 1935, 49 Stat. 1011, seems clear from the fact that such 
amendment, which first required the stipulation of predetermined wage rates, 
was not enacted until more than a year after the Kick-Back Act became law. 
That such act was not intended to be limited to contracts coming within the 
scope of the original Bacon-Davis Act of March 3, 1931, 46 Stat. 1494, and, there- 
fore, is not to be viewed as limited to contracts under such act as subsequently 
amended, is clear from the fact that the original Bacon-Davis Act extended only 
to contracts in excess of $5,000 for the construction, ete., of “public buildings,” 
whereas the Kick-Back Act expressly extends to contracts for any “public build- 
ing” or “public work.” The Kick-Back Act relates to the compensation of “any 
person employed” to which “he is entitled under his contract of employment” 
and not necessarily to wage rates which the employer has stipulated in the 
employer’s contract with the Government. There is as much reason to protect 
employees under small contracts in such respects as under large contracts, and 
the joint regulations of the Secretary of the Treasury and the Secretary of the 
Interior, promulgated pursuant to section 2 of the act, make no distinction in 
that regard. To the extent that such joint regulations are in consonance with 
the statute—and they are not established to be otherwise—they have the force and 
effect of law, and are required to be followed. See decision of January 19, 19: 
18 Comp. Gen. 616. 


The interpretation of the “Kick-Back” Act by this office, as stated in 
the above-quoted decision of August 25, 1939, is in agreement with the 
interpretation placed thereon by the courts. In the case of U/ni/ed 
States v. Golder, 11 F. Supp. 870, decided July 30, 1935, the court, with 
respect to this statute, stated— 


In the simplest language possible, the thing which the act makes a2 crime 
is employing a workman at a certain rate of pay and then compelling him to 
waive or return some part of his pay by threat of dismissal, force, or intimida- 
tion. It is of the essence of the offense that the money which he thus is made to 
give up is money to which he is entitled under his contract of employment 
That is the precise language of the act. “Contract of employment” means the 
agreement between the contractor and the workman, not the contract between 
the contractor and the public body in charge of the work. If the workman 
receives the whole amount of the wages which the employer agreed to pay 
him when he went to work and is not compelled to give back or to waive any 
part of it, the act has not been violated. It does not reach (and from the 
reports of the Committees of the House and Senate apparently was not intended 
to reach) cases where, at the time he was employed, the employee was induced 
by whatever means to accept a lower rate of pay than he might have insisted 
upon by reason of his skill, the kind of work, or his classification, or than that 
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which the contractor had agreed with any board or public official to pay or 
which the government required him to pay. [Italics supplied.] 

To the same effect is the conclusion reached in the case of United 
States v. Charlick, 25 F. Supp. 203, decided January 6, 1939, wherein 
it is stated— 

The statute is a highly penal one and the defendants are entitled to a strict 
construction. The offense at which it is aimed is compelling workmen to return 
to their employers wages to which the contract between the employer and his 
employees entitles them. Jt was not intended to punish the refusal or failure 
of an employer to pay his men according to a general wage scale fived by the 
Government, or to pay them the wages which he may have agreed to pay in 
his contract with the Government or with the general contractor—contracts 
to which the men were not parties. * * * [Italics supplied.] 

It is clear from the foregoing that the penalty provided in the 
statute under consideration relates to “kick-backs” with respect to 
contracts of employment between a contractor and his employees and 
not with respect to stipulations in a contract between a contractor 
and the United States that the contractor should pay the employees 
a certain wage. That being the case, the application of the said act 
to a particular Government contract is not dependent upon, or af- 
fected by, an agreement between the contractor and the United States 
that the employees shall be paid specified wages. In other words, 
it is of no consequence in the application and enforcement of the 
“Kick-Back” Act that the contract between the contractor and the 
United States does or does not specify the wages to be paid the con- 
tractor’s employees, as required by the Bacon-Davis Act, 49 Stat. 
1011, in certain cases. 

In view of the above it appears the “Kick-Back” Act applies to all 
contracts for the repair, construction, prosecution, or completion of 
“any public building, public work, or building or work financed in 
whole or in part by loans or grants from the United States,” irre- 
spective of the amounts of such contracts’ and the fact that such 
contracts may not specify the wages to be paid by the contractors to 
their employees. The statement to the contrary in the decision pub- 
lished at 17 Comp. Gen, 585, referred to in your letter, was not 
necessary to the disposition of that case, was not determinative of 
the matter there involved, and hereafter should be disregarded. 


(B-7043) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EXCESS COST LIABILITY 


Where the total gross weight of motor-van shipment of the household effects 
of an employee changing. official station exceeded the allowance of 5,000 
pounds authorized under the involved appropriation and administrative 
regulations, the fact that the employee arranged for the transportation 
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on the basis of a fixed charge for the first 4,000 pounds and a much lower 
fixed sum for all weight over 4,000 pounds, does not limit the employee's 
excess cost liability to the charge specified for the excess over 4,000 pounds, 
since the Government as well as the employee is entitled to share in the 
saving, and the employee is liable for the same fraction of the total charge 
as the excess weight (over 5,000 pounds) is of the total weight. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
December 15, 1939: 


I have your letter of November 27, 1939, as follows: 


There is submitted herewith correspondence in regard to the excess cost 
incurred in shipment of the household effects of Dr. Richard L. Cook from 
Sunmount, New York, to Outwood, Kentucky, on Government bill of lading 
VA-363908 in June 1939. 

Sill No. 15080 submitted by the Sanders Transfer & Storage Company in the 
amount of $185.40 for transportation furnished was paid in the amount ren- 
dered October 6, 1939, under Disbursing Office Voucher No. 511407, Symbol 
11-559. 

The weight of the goods shipped was 8,365 pounds, of which 2,100 pounds 
were packed for shipment. In accordance with existing regulations 25% was 
added to 6,265 pounds for tare, the constructive gross weight being 9,931 
pounds. Computation was on basis of 4931/9931 of $185.40 and the excess 
transportation charge was determined to be $92.06. Dr. Cook had previously 
remitted $25.00 of this amount, which had been applied in part payment of the 
carrier’s claim. 

The bid submitted by the Sanders Transfer & Storage Company reads as 
follows: 


“We will transport your household effects by van for the following cost: 
4,000 pounds—$160.40., 
All excess weight over and above 4,000 pounds for an additional $25.00, 
these terms being submitted provided your household effects are to be 
transported by return load.” 


In view of the terms of the bid submitted by the carrier Dr, Cook protested 
further payment of the excess as computed contending in letter of September 28, 
31939, that in reality all that was moved for him on the Government bill of 
lading was 4,000 pounds, that he very specifically contracted for all other 
poundage with the van company at his own expense, and that the carrier's 
acceptance on these terms was due to the fact that his shipment was a return 
load. He further stated in letter of October 18, 1939, that had his household 
effects amounted to exactly 5,000 pounds and had they been sent by common 
carrier, the freight, packing, and drayage would have cost the Government 
$191.50 whereas the manner in which bids were selected and through personal 
arrangement the Government should pay $184.12, and he did not feel that he 
should be penalized for having more than 5,000 pounds. 

Dr. Cook was informed in letter of October 10, 1939, that from the facts 
presented in the case it was not shown how this shipment differed from ship- 
ments made in other instances by Federal employees since the entire shipment 
moved in one motor van under a Government bill of lading. In letter of 
October 30, 1989, he was again informed as to the method of computation used 
in determining the amount of the excess and advised that if he still felt he 
was entitled to a greater allowance and so desired his account would be for- 
warded to the Comptroller General for further consideration. 

In his reply of November 2, 1939, Dr. Cook reiterates his desire to have 
his case further considered in that he is still of the opinion that the personal 
agreement made with the van company eliminates the necessity of any further 
reimbursement on his part. In this letter Dr. Cook further holds that since 
the van company is claiming $160.40, the $25.00 having been deposited by him 
does not enter into the computation and that the fractional part of $160.40 or 
$79.34 should be considered as his portion of the cost, and when the $25.00 
already paid is deducted therefrom would leave him owing the Government 
only $54.34. However, he supplements this letter of November 2, 1939, holding 
that the following would be an equitable adjustment of the difference in this 
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shipment of his household effects from Tupper Lake, New York, to Outwood, 
Kentucky : 

“Disregard all previous correspondence, bills of lading, and my check for 
$25.00. Make out a new Government bill of lading in accordance with the bid 
made by the Van Company where he would haul 4,000 lbs. of my household 
effects for $160.40. Return to me my check for $25.00 and then the Van firm 
could make out a commercial bill of lading to cover the shipment of the excess 
weight. He would then file a claim with the Veterans’ Administration for 
$160.40, as properly due him, and I would reimburse him with the referred-to 
check. This would entirely close the issue.” 

At the request of Dr. Cook this account is accordingly submitted for deter- 
mination of the amount which is payable from Federal funds. When it has 
served its purpose Dr. Cook wishes his file returned. 


The appropriation for administration, medical, hospital, and domi- 
ciliary services, Veterans’ Administration 1940, act of March 16, 1939, 
53 Stat. 544, provides: 

* * * That this appropriation shall be available * * * for expeises 
incurred in packing, crating, drayage, and transportation of household effects 
and other property, not exceeding in any one case five thousand pounds, of 
employees when transferred from one official station to another for permane nt 
duty and when specifically authorized by the Administrator; * * 


Paragraph 920, Regulations and Procedure, Veterans’ Administra- 
tion, provides, in part, as follows: 


Wheu specifically authorized in advance by the Administrator, employees of 
the Veterans’ Administration, when transferred from one official station to 
another for permanent duty, will be allowed expenses incurred for packing, 
crating, drayage, and transportation of household effects and other personal 
property, excluding automobiles, not exceeding in all 5,000 pounds gross weight 
for married persons or persovns having dependents living with them, or 3,500 
pounds gross weight for single persons without dependents living with them. 

(A) Shipments of household effects and other personal property will be made 
by freight (rail or water) except that shipments may be made by express of 
articles of a perishable nature or required for immediate use at the official 
station to which the employee is transferred, such as wearing apparel, table- 
ware, bedding, and kitchen utensils, but not including furniture or jewelry. 
provided that this shall apply only in cases where shipment by freight would 
eause delay and inconvenience. 

, * * * * * * 


(C) If household goods and personal property ‘are not shipped by freight 
but shipped by motor truck or van, not to exceed 4,000 pounds net weight for 
married persons or persons having dependents living with them and 2,800 
pounds net weight for single persons without dependents living with them will 
be allowed, in accordance with Comptroller General’s Decision A-—84778 of April 
26, 1987. If any of the household goods and personal property to be shipped 
by motor truck or van is packed or crated, appropriate allowance will be made, 
provided the actual gross weights of the articles packed or crated are shown 
on the carrier's bill. 

(D) In arriving at the allowable cost of shipment by van or truck, the 
constructive gross weight of the goods will be computed by adding to the gross 
weight of the goods packed and crated, one hundred and twenty-five percent of 
the net weight of the goods not packed and crated, bearing in mind, of course, 
that the Government allowance of the equivalent of crating, packing, and 
drayage charges and rail freight costs will in no case be paid on a constructive 
gross weight in excess of 5,000 pounds for married persons or persons having 
dependents living with them or in excess of 3,500 pounds for single persons 
with no dependents living with them. 


The decision of April 26, 1987, A-84778, cited in the regulations 
above quoted, held, in pertinent part, as follows: 
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The cited regulations provide for the shipment of the authorized change of 
station allowance of not to exceed 5,000 pounds by freight, or shipment by 
motor truck not to exceed the cost by freight taking into consideration charges 
for packing, crating, and drayage, and such mode of transportation is estab- 
lished as the standard for computing the authorized change of station allow- 
ance. Packing and crating is essential for shipment by freight and the weight 
of the packing material is necessarily included in the weight of the shipment 
and in the computation of costs for packing, crating, and drayage. The pro- 
visions of Army regulations for computing the tare in connection with ship- 
ments by motor van are not for application in the computation of van shipments 
made by the Veterans’ Administration, but a 25 percent increase to cover tare has 
been found to be an equitable allowance for such purpose, and in the absence 
of other information as to actual tare, it will be applied in the computation of 
this case. Had this shipment been made by freight, the standard fixed by the 
regulations, the weight of packing and crating added to the 5,760 pounds of 
unpacked household effects, would reasonably constitute the constructive weight 
of such shipment as 7,200 pounds, and had shipment been by such standard 
method the reasonable estimated cost would have been at $1.55 per cwt. for 
freight and $1.75 for packing, crating and drayage, or $237.60, and the pro 
rata cost of shipping the excess weight of 2,200 pounds would have been $72.60. 
However, as the actual cost of shipment by motor van was only $202.75, the 
Government, as wel! as the employee, is entitled to share in the savings due to 
such mode of transportation, and the pro rata cost of such amount based on 
the standard authorized mode of transportation being 2200/7200 of $202.75, or 
$61.95, is the amount properly for collection from Dr. McFadden as cost to 
the Government of shipping his household effects in excess of the authorized 
change of duty station weight allowance. 

The method used administratively in determining the excess cost for collection 
from the employee, ascertains the Government's liability on the basis of the 
more expensive method of shipment, proposes to permit the employee to ship 
effects in excess of the statutory maximum of 5,000 pounds by a less expensive 
method of shipment, and collect from the employee only the difference between 
the cost to the Government of packing, crating, draying, and shipping 5,000 
pounds by the more expensive method and the actual cost of shipping by the 
less expensive. method, unpacked, uncrated, and without any drayage. Aside 
from the fact that this indirectly operates to increase the amount shipped with- 
out cost to the employee over the statutory limit, the Government is entitled to 
benefit equally with the employee when a less expensive method of shipment is 


used. 

It is, of course, the duty of any officer or employee of the Govern- 
ment when incurring expenses to be charged against public funds to 
secure the best rates available and not to attempt to secure for himself 
any undue advantage by which the cost to the United States may be 
inereased. Under Dr. Cook’s agreement with the van company the 
company agreed to carry 4,000 pounds for $160.40 and the remainder, 
or 4,365 pounds, for $25. As these goods were all of the same general 
character and included in one shipment, Dr. Cook could not claim the 
exclusive benefit of the $25 portion of the charge. Unquestionably 
that portion of the charge has a direct relation to, or bearing upon, 
the charge of $160.40 made to carry 4,000 pounds. It is not believed 
it could seriously be contended that the company would have carried 
for $25 the excess poundage alone—i. e., without the charge of $160.40 
for the first 4,000 pounds. The rights or liabilities of the United 
States cannot thus be fixed by agreements between private parties to 
which agreements the United States is not itself a party. It has been 
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the invariable rule of the accounting officers that where a method of 
shipment is adopted which reduces the cost, the Government as well as 
the employee is entitled to share in the saving, the right being a right 
to service in kind and not to an allowance which can be commuted in 
money. 17 Comp. Gen. 273, 276. The total cost of the shipment, as 
heretofore stated, was $185.40, and the excess cost which Dr. Cook is 
required to pay was properly computed at 4931/9931 of that amount— 
such computation being in accordance with the regulations hereinbe- 
fore quoted and the decisions of this office. Cf. 17 Comp. Gen. 116; 
17 id. 273; and 18 id. 405. The officer should be instructed to remit 
the balance due the United States without further delay. 

Dr. Cook’s file of correspondence in this case is returned as 
requested. 


(B-7154) 
BRIDGES—TOLLS—GOVERNMENT LIABILITY—GENERAL BRIDGE ACT 


The decisions of the accounting officers to the effect that the General Bridge Act 
of March 23, 1996, 34 Stat. 84, authorizes the transportation of Government 
mail, troops, and munitions of war free of charge over bridges constructed 
under its authority when no tolls are charged for use of roads leading to 
such bridges will no longer be followed by the General Accounting Office, it 
having been judicially decided, in effect, in the recent case of Gouagr v. 
Bovay, 105 F. (2d) 256—certiorari denied by the Supreme Court--that the 
Government was not entitled to free use of such bridges for such Govern- 
ment transportation. 


Acting Comptroller General Elliott to Major L. W. Maddox, United States 
Army, December 15, 1939: 

There has been referred to this office by the Chief of Finance your 
letter of October 13, 1939, and voucher in favor of the State Bridge 
Commission of Ohio in the amount of $13.25, with request for deci- 
sion whether payment on the voucher is authorized. The voucher 
covers tolls for the movement of military equipment, consisting of 21 
trucks, over the Sandusky Bay Bridge on August 7, 1939, and the 
question involved is whether the United States is liable for the pay- 
ment of such tolls. 

The authority for constructing the bridge across Sandusky Bay is 
contained in the act approved May 5, 1926, 44 Stat. 402, which pro- 
vides, in part, as follows: 


That the consent of Congress is hereby granted to G. 8S. Beckwith, of Cleve- 
land, Ohio, his heirs, legal representatives, and assigns, to construct, maintain, 
and operate a bridge and approaches thereto across Sandusky Bay, at a point 
suitable to the interests of navigation, at or near Bay Bridge, in the county of 
Erie, in the State of Ohio, in accordance with the provisions of the Act entitled 
“An Act to regulate the construction of bridges over navigable waters,” approved 
March 23, 1906, and subject to the conditions and limitations contained in this Act. 
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Sec. 2. The said G. 8S. Beckwith, his heirs, legal representatives, and assigns, 
are hereby authorized to fix and charge tolls for transit over such bridge and 
the rates so fixed shall be the legal rates until changed by the Secretary of War 
under the authority contained in such Act of March 23, 1906. 

Seo. 3. After the date of completion of such bridge, as determined by the 
Secretary of War, either the State of Ohio, any political subdivision thereof 
within which any part of such bridge is located, or two or more of them 
jointly, may at any time acquire and take over all right, title, and interest in 
such bridge and approaches, and interests in real property necessary therefor, 
by purchase, or by condemnation in accordance with the law of such State 
governing the acquisition of private property for public purposes by con- 
demnation. * * * [Italics supplied.] 


It is reported the payee of the voucher in question, the State Bridge 
Commission of Ohio, acquired the bridge from the Sandusky Bay 
Bridge Co., lawful assignee of G. S. Beckwith. 

It should be noted that the consent of Congress was conditioned on 
the construction, maintenance, and operation of the Sandusky Bay 
bridge in accordance with the General Bridge Act approved March 
23, 1906, 34 Stat. 84, which provides, insofar as here material, as 
follows: 


Sec. 2. That any bridge built in accordance with the provisions of this Act 
shall be a lawful structure and shall be recognized and known as a post route, 
upon which no higher charge shall be made for the transmission over the same 
of the mails, the troops, and the munitions of war of the United States than 
the rate per mile paid for the transportation over any railroad, street railway, 
or public highway leading to said bridge; and the United States shall have the 
right to construct, maintain, and repair, without any charge therefor, telegraph 
and telephone lines across and upon said bridge and its approaches; and equal 
privileges in the use of said bridge and its approaches shall be granted to all 
telegraph and telephone companies. 

Sec. 3. That all railroad companies desiring the use of any railroad bridge 
built in accordance with the provisions of this Act shall be entitled to equal 
rights and privileges relative to the passage of railway trains or cars over the 
same and over the approaches thereto upon payment of a reasonable compen- 
sation for such use; and in case of any disagreement between the parties in 
regard to the terms of such use or the sums to be paid all matters at issue 
shall be determined by the Secretary of War upon hearing the allegations and 
proofs submitted to him. 

Sec, 4.* * * If tolls shall be charged for the transit over any bridge 
constructed under the provisions of this Act, of engines, cars, street cars, 
wagons, carriages, vehicles, animals, foot passengers, or other passengers, such 
tolls shall be reasonable and just, and the Secretary of War may, at any time, 
and from time to time, prescribe the reasonable rates of toll for such transit 
over such bridge, and the rates so prescribed shall be the legal rates and shall 
be the rates demanded and received for such transit. 


The trucks involved in the present case are “munitions of war” 
within the meaning of the General Bridge Act. 16 Comp. Gen. 1091; 
17 id. 333. However, it appears the doubt in this matter arises as the 
result of a conflict between decisions of the accounting officers and 
certain courts with respect to the proper interpretation of the Gen- 
eral Bridge Act to cases in which there is no charge for the use of 
the public highway leading to the bridge constructed, operated, and 
maintained in accordance with the provisions of the said act, which, 
it is understood, is the situation here. 

246222"—40——-39 
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The accounting officers of the Government have consistently con- 
strued the General Bridge Act as authorizing the transportation of 
Government mail, troops, and munitions of war free of charge over 
bridges constructed under its authority when no tolls are charged for 
use of the roads leading to such bridges. See 16 Comp. Gen. 427; id. 
1024; id. 1061; id. 1091; A~-75335, A-89720, February 24, 1938; 
A-97375, October 25, 1938; A-99875, January 3, 1939; and B-3590, 
June 9, 1939. The basis for such construction by the accounting 
officers, and the history of legislation relative to the regulation and 
construction of bridges over navigable waters under the constitu- 
tional authority of the Congress to regulate commerce with foreign 
nations and among the several States, is set forth fully in the decision 
published at 16 Comp. Gen. 427. The said decision was issued prior 
to any judicial determination of the question involved. 

In the recent case of Gouaw v. Bovay, 105 F. (2d) 256, decided 
July 6, 1939, the Circuit Court of Appeals for the Fifth Circuit held, 
in effect, that the Government was not entitled to free use of bridges 
constructed in accordance with the General Bridge Act of 1906 in 
the transmission of the mails, troops, and munitions of war, even 
though use of the public highways leading to such bridges was free. 
With respect to this point the court stated: 


Section 4 fully covers the matter of toll charges, which are accurately described 
as for the “transit” of engines, vehicles, and passengers. Section 3 relates to 
the charges the bridge may make for its use by railroads. Section 2 we are per- 
suaded is not directed at all to charges made by the bridge company for 
“transit,” but to charges made by carriers against the United States for the 
“transmission” of the mail or “transportation” of troops and munitions across the 
bridge. The bridge company does not transmit or transport these, but merely 
permits the transit of them. These carriers are by Section 2 forbidden to charge 
the government a higher rate per mile for carrying across the bridge than they 
charge for carrying on railroad, street railroad, or public highway, as the case 
may be. The mails have usually been carried under contracts, whether on stage 
coaches, by star routes, by railroad, or more lately by street railways, motor 
busses, and trucks, usually on a mileage basis. The mileage basis is fixed for rail- 
roads in R. 8. Sec. 8998. We suppose that troops and munitions too are trans- 
ported on a mileage basis usually. Section 2 thus makes the bridge a part of the 
railroad or highway in contracts for transportation. The tolls to be paid to the 
bridge company fal! under Sections 8 and 4. Section 2 does not touch the case 
where the United States transport in government vehicles, troops and munitions. 
Their transit is subject to the tolls fixed by the bridge company or the Secretary 
of War. 

* * * We think the new construction put forward, that Sec. 2 regulates 
bridge charges whenever anyone carries the mail, troops, or munitions, and that 
no charges are to be made if approach is over a free highway, whether originally 
free or recently made so, is unreasonable, tends to the taking of the use of private 
property without just compensation, and rests upon language too doubtful to 
uphold it. * * * 


The Supreme Court denied certiorari in this case. 7 U. 8, Law 
Week 476 (November 6, 1939). Also, see the cases of United States v. 
Columbia River-Longview Bridge Company, 99 F. (2d) 287; and 
Louisville Bridge Commission v. United States, Court of Claims No. 
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48749, decided November 6, 1939, in each of which it was held the 
United States was not exempt from the payment of tolls in such cases. 

Under the circumstances the decisions of the accounting officers to 
the effect that the General Bridge Act of 1906 authorizes the trans- 
portation of Government mail, troops, and munitions of war free of 
charge over bridges constructed under its authority when no tolls are 
charged for use of roads leading to such bridges will no longer be 
followed by this office. 

The voucher in question is returned herewith and payment thereon 
is authorized if otherwise proper. 


(B-7303) 


APPROPRIATIONS—TRANSFERS—BETWEEN DEPARTMENTS AND ES- 
TABLISHMENTS—NONNECESSITY FOR SPECIFIC PROVISION IN 
VIEW OF GENERAL AUTHORITY UNDER ECONOMY ACT 


Services of scientific and professional Government employees obtained by the 
Post Office Department through other Government departments for use in 
particular mail fraud, etc., cases are such as could be obtained under section 
601 of the Economy Act of June 30, 1932, 47 Stat. 417, providing for interde- 
partmental work and services, and, hence, a proviso, such as contained in 
the Post Office Department appropriation for 1940, that not exceeding a 
specified sum shall be available for transfer to other departments, etc., for 
chemical and other investigations, is not necessary to authorize such trans- 
fers and merely limits the amount thereof which would otherwise be limited 
only by the general limitation of section 601, authorizing transfers “if funds 
are available therefor.” 


Mating, Sxinahetiat General Elliott to the Postmaster General, December 15, 


There has been received your letter of November 24, 1939, as follows: 


The Appropriation Act for the Field Service, Post Office Department, for the 
fiscal year 1940, contains the following provision under “Office of Chief 
Inspector.” 

“Traveling and miscellaneous expenses: For traveling expenses of inspectors, 
inspectors in charge, the chief post-office inspector, and the assistant chief post- 
office inspector, and for the traveling expenses of four clerks performing steno- 
graphic and clerical assistance to post-office inspectors in the investigation of 
important fraud cases; for tests, exhibits, documents, photographs, office and 
other necessary expenses incurred by post-office inspectors in connection with 
their official investigations, including necessary miscellaneous expenses of divi 
sion headquarters, and not to exceed $500 for technical and scientific books and 
other books of reference needed in the operation of the Post Office Inspection 
Service, $630,000: Provided, That not exceeding $28,000 of this sum shal! be 
available for transfer by the Postmaster General to other departments and inde 
pendent establishments for chemical and other investigations.” 

The proviso designating part of the appropriation for transfer to other de 
partments for chemical and other investigations has appeared in several 
appropriation acts since 1982. Funds so transferred are in large part used to 
pay for the services of physicians and chemists in the Department of Agriculture 
incident to examining and analyzing alleged therapeutic devices and medicines 
sold through the mails, rendering expert opinions concerning the effleacy of such 
devices and medicines, and testifying as to the findings at fraud hearings before 
the Solicitor of this Department; also for necessary expenses incurred in con 
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nection with these functions. The services of scientific and professional em- 
ployees of other departments are required at times, as when a mining engineer 
is needed to examine mining property exploited in connection with alleged mail- 
fraud schemes. 

The services of employees of the Department of Agriculture are used regu- 
larly in connection with our medical fraud cases. Arrangements for such services 
and for services of employees of other departments when required are made 
through the department and not directly by the post-office inspectors who con- 
duct the related investigations. 

It has been suggested that the inclusion of a provision in the annual act specifi- 
cally providing for the transfer of funds as described may be unnecessary because 
of the provisions of the Economy Act, Section 601, paragraph 7 (31 U. 8S. C. 686). 
That part of the Economy Act provides that: 

“Any executive department or independent establishment of the Government, 
or any bureau or office thereof, if funds are available therefor and if it is deter- 
mined by the head of such executive department, establishment, bureau, or office 
to be in the interest of the Government so to do, may place orders with any other 
such department, establishment, bureau, or office for materials, supplies, equip- 
ment, work, or services, of any kind that such requisitioned Federal agency may 
be in a position to supply or equipped to render, and shall pay promptly by check 
to such Federal agency as may be requisitioned, upon its written request, either 
in advance or upon the furnishing or performance thereof, all or part of the 
estimated or actual cost thereof as determined by such department, establish- 
ment, bureau, or office as may be requisitioned; but proper adjustments on the 
basis of the actual cost of the materials, supplies, or equipment furnished, or 
work or services performed, paid for in advance, shall be made as may be agreed 
upon by the departments, establishments, bureaus, or offices concerned : Provided, 
however, That if such work or services can be as conveniently or more cheaply 
performed by private agencies such work shall be let by competitive bids to such 
private agencies. Bills rendered, or requests for advance payments made, pursu- 
ant to any such order, shall not be subject to audit or certification in advance of 

yment.” 
your decision is requested at an early date whether in view of the quoted pro- 
visions of the Beonomy Act it is necessary to the continuance of the desired 
authority for transfer of funds to include in the 1941 Appropriation Act for 
this Department the proviso contained in the 1940 Act. 


The services embraced by the proviso in question are such as could 
be obtained by your department under the provisions of section 601 
of the Economy Act, 47 Stat. 417, quoted in your letter, supra. The 
-only purpose, therefore, which the proviso serves, is to limit or cir- 
cumscribe the amount which can be used “for chemical and other 
investigations” required by the Post Office Department to be per- 
formed by other departments or agencies in connection with the 
operation of the “Office of Chief Inspector”—the quoted provisions 
of the Economy Act not containing any specific limitations as to the 
amount of services, etc., which the requisitioning department or 
agency may require but only such general limitations as are couched 
in the words, “if funds are available therefor.” 

Accordingly, you are advised that, in view of the quoted provisions 
of the Economy Act of June 30, 1932, the existence of a proviso such 
as that quoted from the 1940 appropriation act is not necessary to the 
continuance of your authorization to obtain the services of “other 
departments and independent establishments for chemical and other 
investigations,” but whether the Congress will desire to continue or 
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retain the limitation as to the amount which may be expended for 
such services is, of course, a matter for decision by that body. 


(B-7329) 


CONTRACTS—PAYMENT AFTER REJECTION OF EQUIPMENT— 
SUFFICIENCY OF ADMINISTRATIVE FINDINGS 


The General Accounting Office may not undertake to determine, in a dispute 
between a Government agency and a contractor, whether certain equipment 
meets the requirements of the specifications—that being a matter for admin- 
istrative determination—or whether an administrative survey made prior 
to the rejection of the equipment is sufficient ground for the rejection, but 
where such rejection is an accomplished fact there is no authority for the 
payment of any amount until there is either a modification of the admin- 
istrative determination to reject or the matter is judicially determined, not- 
withstanding there be a posting of bond for performance. 


As aera General Elliott to the Secretary of Agriculture, December 
15, 1939: 


I have your letter of November 22, 1939, as follows: 


Reference is made to Contracts Als-19346 and Als-19530 with the Wash- 
ington Refrigeration Company, which are on file in your office, and the following 
facts are presented for your consideration and decision as to the procedure to 
follow: 

The contracts cited were awarded to the Washington Refrigeration Company 
on June 15, and June 29, 1939, respectively, and were for furnishing and in- 
stalling a number of air conditioning units in various offices of the Department 
of Agriculture in Washington, D. C. After the delivery and installation of the 
equipment numerous complaints of unsatisfactory operation were received from 
employees occupying the offices concerned, which resulted in the making of a 
comprehensive survey of all installations by the Department’s engineers. 

The result of this survey disclosed, to the satisfaction of the Department, 
that certain of the units installed by the above named contractor were of insuf- 
ficient capacity to adequately air condition the rooms to the degree required by 
the guarantee of the contract; and, the contractor was notified to replace the 
defective equipment. The Department also withheld payment for those units 
found inadequate, pending the installation of other units having the required 
capacity. Since issuing the notification, the Department has correspended with 
the contractor and has held several conferences with his representatives, who 
have taken the stand that the equipment furnished complies fully with the 
specifications and that full payment of the account is justly due. Detailed 
reference to the exchange of correspondence is unnecessary here as all letters, 
or copies thereof, are enclosed for your consideration; but, the following brief 
outline of the Department’s and the contractor’s position in the matter will be 
helpful in analyzing the facts presented : 

To understand the Department’s position, consideration must first be given 
to the purpose and intent of the advertised specification; and, in this connection, 
your attention is invited to the fact that the advertisement consisted of four 
essential parts: 


1. The General Conditions. 

2. The Bidding Schedule. 

3. The Survey Requirements and Specifications. 
4. The “Room Conditioner Survey Form.” 


The first paragraph, conspicuously placed on the face of the Standard Form 
33, stated that the units furnished must be in accordance with Federal Speci- 
fications 00-a-361, where applicable, the detailed specifications stated in the 
ndvertisement, and the requirements set forth in the attached Room Condi- 
tioner Survey Forms. The remaining clauses set forth in the General Condi- 
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tions are of no particular importance as they are the usual provisions contained 
in all Government advertisements. 

The specification proper, however, merits particular attention as it modified 
to some degree the requirements of the Federal Specifications in order to secure 
equipment meeting the specific needs of the Department. It will be noted that 
Paragraph D-3 thereof, modified the Federal Specifications and reads “The 
required capacity of the room cooler shall be developed from a survey for each 
particular installation and the unit furnished shall be capable of maintaining 
the effective temperature prescribed in the Service Requirements and on the 
attached Survey Form, which shall be completely filled out and attached tc 
the bid proposal.” 

It is explained that the Department desired to follow the commercial prac- 
tice and accomplish this procurement on the basis of purchasing “Air Condi- 
tioning” for each room, rather than specifying a definite number of portable 
units, each of a specified size and capacity. To explain more fully, it was 
the intent of the specification to have the several bidders offer equipment 
suitable for the particular requirements of the individual rooms listed and 
the purpose of the Room Conditioner Survey Form was to insure that the 
bidders actually visited the site and made the necessary calculations required 
to determine the size installation needed to condition the rooms to the required 
degree. 

Under this procedure the Department hoped to eliminate the costly task of 
making its own survey, which would have involved many engineering calcula- 
tions and would have required considerable time by the Engineering Staff. 
However, in order to protect the interests of the Government in the event 
of an error on the part of the various bidders’ engineers who were expected 
to compute the data for the Survey Forms, the forms contained a guarantee 
provision as follows: 

“Does bidder guarantee that unit offered will perform satisfactorily under 
the conditions indicated in this survey and provide the cooling and conditioning 
required to maintain the temperatures within the room as specified under A.” 

The bid of the Washington Refrigeration Company, like those of other bid- 
ders receiving awards, was accepted on the basis of the unqualified guarantee 
that the equipment offered would provide the cooling and conditioning re- 
quired to maintain the temperatures specified under question “A” of the Survey 
Form. Subsequent to the completion of the installations, and as the result of 
the complaints that the rooms were not comfortably conditioned, it was neces- 
sary for the Department’s engineers to make a complete survey to determine 
whether or not the equipment complied with the specifications. The results 
of this survey indicate that the Washington Refrigeration Company apparently 
miscalculated the total cooling loads required, and, accordingly, installed units 
of teo small a size. To illustrate the point, reference to Item 1, of Contract 
Als—19530 will disclose that the bidder calculated the total load as 5,909 BTU’s 
(See Question A, Part III, of Room Conditioner Survey Form) and furnished a 
unit having a total rated capacity of 6,000 BTU's (See Question C, Part III, 
of Room Conditioner Survey Form), whereas the survey by the Department 
revealed that the total calculated load should have been 8,957 BTU’s. The 
6,000 BTU capacity unit is, therefore of insufficient capacity to maintain the 
degree of conditioning stated in the bidder’s guarantee under question “D” of 
the Survey Form. Of the units furnished under the two contracts those listed 
under the following item numbers, like that referred to in the foregoing illustra- 
tion, are deficient in capacity: 


Contract Als—19346 
Item Nos. 1, 17, 21, 25, 28, 29, 30, 31, 32, 33 


Contract Als—19530 
Item Nos. 1, 6, 7, 8, 9, 10, 12, 13, 14, 15, 16, 17, 18, 19, 22, 23, 24, 25, 26 


In fairness to the contractor, the Department suggested that qualified engi- 
neers from the factory manufacturing the units visit the various rooms and 
verify the correctness of their calculations in order to reconcile the differences 
betwen the figures shown in the bid and those developed by the Department’s 
subsequent survey. The contractor has declined to do this and contends that 
there is no evidence indicating that the units are not performing, inasmuch 
as no actual working tests have been completed. Working tests such as the 
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bidder has in mind cannot, of course, be accomplished until next summer, and 


in view of the Department’s implicit confidence in the results of its own 
survey, are not considered necessary. 

The contractor also suggested, during the course of a conference with the De- 
partment’s representatives, that the Government permit the Washington Refrig- 
eration Company to post bond for performance and pay the account in full, the 


equipment to be subject to final acceptance after tests which may be conducted 
next summer. 


The questions specifically presented here are whether the Department may 
require replacement of the units claimed to be inadequate, on the basis of the 
determinations made from the Department’s survey, or whether working tests 
must actually be conducted next summer to satisfy the contractor that the 
equipment furnished is of too small a capacity to properly condition rooms. 
In the event that it is decided that the Department’s survey is insufficient to 
legally establish the fact that the equipment fails to meet the specifications, 
advice is desired as to whether full payment should be made and the bidder 
allowed to post bond for the performance, pending completion of the tests. 

Please return all papers with your decision. 

Whether the equipment furnished by the contractor is sufficient to 
comply with the requirements of the specifications of the contracts is 
a matter for administrative determination and, if the matter should 
later be the subject of judicial proceedings, the results of the engi- 
neering survey doubtless would be offered in support of the Govern- 
ment’s position. In that event, the results of the survey likely would 
be for consideration with such other evidentiary matters as might be 
offered by both parties, and the survey might or might not be accepted 
as controlling. I cannot, of course, undertake to predict the weight 
which a court or a jury might accord to such a survey in determining 
the factual issues necessarily involved in such a proceeding. 

Aside from the fact that your question as to the legal sufficiency 
of the Department’s survey does not admit of a categorical answer, 
it is not entirely clear why the determination as to the adequacy of 
the equipment should be predicated entirely upon the result of such 
survey, since it appears from the second paragraph of your above- 
quoted letter that at least some of the equipment already has proved 
unsatisfactory in actual operation. But however that may be, the 
record indicates the contractor has received formal notification that 
the equipment in question is not acceptable, and has been requested to 
replace it. While it is reported the matter has been discussed with 
the contractor’s representatives subsequent to the giving of the notice 
of rejection, and while there appears to be some doubt whether the 
contractor may not be able to establish that the equipment meets the 
specifications, the ultimate fact for consideration is that the units 
furnished under the contract items mentioned in your letter have been 
formally and officially rejected on the ground that they do not comply 
with the specifications. There would, therefore, be no authority for 
payment of any amount in connection with such items unless and until 
the administrative determination to reject the equipment should be 
modified, or the matter subjected to judicial determination. 
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Specifically, I must decline to answer your first question and, upon 
the facts now appearing, your second question is answered in the 
negative. 

The papers are returned herewith. 
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(B-7466) 


FOREIGN SERVICE—FEES—VISAS—REFUNDS 





The general rule is that a refund of fees collected for visas is authorized only if 
the fees were improperly collected as a result of the fault or negligence of 
the officers or employees of the consulates. 

Where a United States citizen by birth went as a minor with her father to a 
foreign country where the father was later naturalized and, upon her return 
to the United States, was charged a fee for taking an application and issuing 
an immigration visa on the basis that she had lost her United States citizen- 
ship by her father’s foreign naturalization, which was the then existing 
interpretation of the law, the fact that the Supreme Court subsequently 
interpreted the law otherwise does not justify refunding the fees so paid. 


— Se General Elliott to the Secretary of State, December 15, 


I have your letter of December 1, 1939, as follows: 


The Department has under consideration a case involving a request for the 
refundment of immigration visa fees collected by a consular officer under the 
following provisions of the “Immigration Act of 1924” (43 Stat. 153) : 

“Section 2 (h). A fee of $9 shall be charged for the issuance of each immigra- 
tion visa, which shall be covered into the Treasury as miscellaneous receipts.” 

“Section 7 (h). A fee of $1 shall be charged for the furnishing and verification 
of each application, which shall include the furnishing and verification of the 
duplicate, and shall be covered into the Treasury as miscellaneous receipts.” 

In this case the person concerned acquired United States citizenship under 
the Fourteenth Amendment to the Constitution, by reason of birth in this country. 
Later, she went with her father to reside in Canada. During minority, she 

_ acquired Canadian nationality under the laws of Canada, through her father’s 
naturalization in that country. 

The Department, under the authority of an opinion of the Attorney General, 
dated June 16, 1932, in the case of Ingrid Therese Tobiassen, 36 Op. Atty. Gen. 
535, informed its consular officers in a circular instruction of July 6, 1932, that 
the law with respect to cases of the above nature, was as follows: 

“It is clear that when an American father voluntarily acquired the nationality 
of a foreign country in conformity with its laws and his minor children residing 
with him also acquired the nationality of such foreign country under its laws 
the father and children must be held to have lost American citizenship under 
the provisions of the first paragraph of Section 2 of the Act of March 2, 1907, 
regardless of the question whether there exists a treaty of naturalization between 
oe United States and the foreign country concerned.” (Diplomatic Serial No. 

191.) 

This view of the law was supported by the Circuit Court of Appeals, Ninth 
Circuit, in a decision of October 15, 1984, in the case of United States v. Reid, 
73 F. (2d) 158. 

At the age of 20 years and approximately 6 months, the person under con- 
sideration, being unable to obtain an American passport, because she was con- 
sidered under the law not to be an American citizen, secured an immigration 
visa and came to this country. 

The Supreme Court in a decision of May 29, 1989, in the case of Perkins v. Elg, 
807 U. S. 825, held that individuals such as the one who is the subject of this 
letter, had a right of election, upon reaching majority, to take either American 

nationality or the foreign nationality which they had acquired under foreign law 
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and that they were not divested during minority of American nationality by 
reason of their fathers’ naturalization in a foreign country. 

Prior to receiving from the Department notice of the decision of the Supreme 
Court in the Hlg case, consular officers, under the authority of instructions from 
the Department, collected fees amounting to $10 for taking applications and 
issuing immigration visas to persons situated as was the one under discussion. 
Such a person would now be considered to be an American citizen, and therefore 
entitled to an American passport. It may be mentioned that consular officers are 
precluded by Note 2, Supplement A, to Part II of the Foreign Service Regulations 
from giving a visa of any sort to an American citizen. 

In the decisions of the Comptroller General it has been held, as stated in Sec- 
tion 531, Note 5 of Part II of the Foreign Service Regulations, that a refund 
of a visa fee may be made when it has been “* * * shown that the fee was 
collected improperly.” Under the facts as outlined above, the Department would 
therefore appreciate being informed whether you consider that the fees of $1 and 
$9 collected in the case mentioned were improperly collected. In view of the 
fact that there doubtless will be other cases presented to the Department similar 
in nature to the present one, the importance of obtaining your opinion in this 


regard is apparent. 

The general rule relating to refund of fees collected for visas is that 
a refund thereof is authorized only if improperly collected as a result 
of the fault or negligence of the officers or employees of the consulates. 
3 Comp. Gen. 115; 4 td. 518; 6 id. 313, 812; 16 zd. 608, 646; 18 zd. 487; 
and A-87884, August 11, 1937, to you. The fees referred to in your 
submission appear to have been collected upon the basis of the inter- 
pretation of the law as it existed at the time of the payment of the 
fees and the administrative instructions issued in accordance there- 
with and then in effect. Such being the case, the fact that the Supreme 
Court, in the case of Perkins v. Elg, 307 U. S. 325, subsequently inter- 
preted the law otherwise as to the citizenship of minors under circum- 
stances such as referred to in your letter, may not be regarded as a 
basis for holding that such fees collected prior thereto were improperly 
collected as a result of the fault or negligence of the officers or em- 
ployees of the consulates. 

Therefore, since the services for which the fees were paid were prop- 
erly rendered by an American consular officer upon the basis of the 
facts before him and under the law as then interpreted, there is no 
authority to make refund of the amount of such fees. 


(B-7418) 


QUARTERS ALLOWANCE—AGRICULTURE DEPARTMENT EMPLOYEES 
DESIGNATED FOR “TEMPORARY” SERVICE IN FOREIGN COUN- 
TRIES 


While section 1 (b) (3) of Reorganization Plan No. II provides that the Sec- 
retary of Agriculture may designate any officer in his Department to render 
“temporary service” in a foreign country, where the foreign place to which 
an officer is so detailed is administratively fixed as his permanent station 
for the period of detail without allowance for subsistence under the Sub- 
sistence Act of 1926, 44 Stat. 688, he may be regarded as “having permanent 
station in a foreign country” within the meaning of the act of June 26, 1930, 
46 Stat. 818, providing a quarters allowance for employees so stationed. 
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Sots Gomptrelies General Elliott to the Secretary of Agriculture, December 
1 : 


I have your letter of November 29, 1939, as follows: 


Under Reorganization Plan No. II of the President, pursuant to the Re 
organization Act of 1939 (Public, No. 19, 76th Congress), the Foreign Agricul- 
tural Service of the United States and its functions, as established by the act of 
June 5, 1930 (46 Stat. 497) (other than functions with respect to such services 
pertaining to activities in the United States and to the compilation, publication, 
and dissemination of information), were transferred from this Department to 
pe Department of State and consolidated with the Foreign Service of the United 

tates. 

Section 1 (b) (3) of Reorganization Plan No. II provides: 

“The Secretary of Agriculture may from time to time when he deems it in 
the public interest designate any officer in his Department to render temporary 
service under the provisions of, and subject to the conditions named in, section 2 
of the Act of June 5, 1930 (46 Stat. 498).” 

A question has arisen with regard to the application to personnel of this 
Department, designated by the Secretary for foreign service under the section 
just quoted, of the act of June 26, 1930 (46 Stat. 818; 5 U. 8. C., Sec. 118a), 
which is as follows: 

“That under such regulations as the heads of the respective departments con- 
cerned may prescribe and the President approve, civilian officers and employees 
of the Government having permanent station in a foreign country may be fur- 
nished, without cost to them, living quarters, including heat, fuel, and light, in 
Government-owned or rented buildings and, where such quarters are not avail- 
able, may be granted an allowance for living quarters, including heat, fuel, and 
light, notwithstanding the provisions of section 1765 of the Revised Statutes 
(U. 8. C., title 5, sec. 70): Provided, That said rented quarters or allowances 
in lieu thereof may be furnished only within the limits of such appropriations 
as may be made therefor, which appropriations are hereby authorized: Provided 
further, That the provisions of this Act shall apply only to those civilian officers 
and employees who are citizens of the United States.” 

Specifically, the problem is whether employees designated to render “temporary 
service” under Section 1 (b) (3) of Reorganization Plan No. II may be deemed 
as having “permanent station” within the meaning of the act of June 26, 1930, 


supra. 

It is believed by this Department that there is reasonable doubt that the term 
“temporary service” was meant to apply in such a strict sense as would make it 
inconsistent with the expression “permanent station” as used in the act of June 
26, 1930, supra. In discussions with the Department of State prior to the 
announcement of Reorganization Plan No. II, it was understood from that De- 
’ partment that the word “temporary” as used in the plan would be intended to 
distinguish between the career foreign service officers of the consolidated Foreign 
Service of the United States and officers of the Department of Agriculture as- 
signed to special duty abroad. This purpose was borne out in the President's 
message accompanying Reorganization Plan No. II, when transmitted to Con- 
gress, wherein the President stated as follows: 

“The plan presupposes that it may be necessary from time to time for various 
Departments and Agencies of the Government to send abroad specialists and 
technicians for relatively temporary duty. While these will not be in the 
Foreign Service, strictly speaking, they will be given a suitable commission by 
the Department of State, on a temporary basis, so that they may have the same 
obligations as other officers of the Foreign Service while on duty abroad.” 
(Italics supplied.) 

In describing such duty as “relatively temporary,” the President apparently 
had in mind that duty which would not necessarily prevent the existence of a 
“permanent station.” 

Prior to July 1, 1939, the Foreign Agricultural Service, while in this Depart- 
ment, made a distinction between what might be called the career officers or 
attaches, who were assigned to permanent field offices, and the commodity 
experts, who were assigned abroad for varying periods. Some of the latter offi- 
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cers have remained abroad for a considerable number of years, although usually 
foreign assignments of two to four years have been interrupted by tours of duty 
in the Washington office. These specialists have generally been physically 
located in the offices of the agricultural attaches, who are in the State Depart- 
ment, and will probably continue to be in the future, although under the juris- 
diction of this Department. 

Inasmuch as the outbreak of war in Europe has resulted in the return to the 
United States of all but one of the foreign representatives of the Office of Foreign 
Agricultural Relations of this Department, the amount of expenditure for quur- 
ters allowances is at present relatively small, but the question is one of primary 
importance from the standpoint of future operations of this office of the Depart- 
ment. It is to be borne in mind that certain foreign representatives of this 
Department, while their service must be regarded as “temporary” under the 
Reorganization Plan so that they may not be considered as occupying a permanent 
office or mission abroad such as State Department officers, may, in fact, remain 
abroad over a period of years. It is submitted, therefore, that, under these cir- 
cumstances, such representatives should be regarded as having a “permanent 
station” so as to be entitled to the quarters allowances provided by the act of 
June 26, 1930, supra. 

It may be urged, as an additional argument, that the foreign representatives 
of this Department, while declared to be serving temporarily abroad under the 
Reorganization Plan, are entitled to the privileges conferred by section 2 of the 
act of June 5, 1980 (46 Stat. 498), creating the Foreign Agricultural Service, 
which section grants, to employees affected, transportation for themselves and 
their families in proceeding abroad and returning therefrom. 

In view of the peculiar and unforeseen manner in which this problem has arisen, 
it is requested that, if your office finds that the probable intent of the President 
and of Congress, in adopting and endorsing Reorganization Plan No. iI, was that 
officers of this Department assigned to duty abroad under the plan may not have 
permanent station under the act of June 26, 1930, you consider approving the 
allowances under the act of June 26, 1930, until the matter can be presented by 
this Department for action by Congress at the next regular session. In such 
circumstances, it is, of course, contemplated that quarters allowances should be 
granted only to representatives who are being sent abroad for an indefinite assign- 
ment; that is, without immediate intention that they should return. 

In view of the fact that further administrative action in this matter is neces- 
sarily suspended pending your decision, an early reply will be appreciated. 


The act of June 30, 1939, 53 Stat. 939, appropriating for the Depart- 
ment of Agriculture for the fiscal year 1940, contains, at page 940, the 
following item: 

* * * Provided further, That not to exceed $54,000 of the appropriations 
available for salaries and expenses of officers and employees of the Department 
of Agriculture permanently stationed in foreign countries may be used for pay- 
inent of allowances for living quarters, on heat, fuel, and light, as author- 
ized by the Act approved June 26, 1980 (5 U.S.C. 118a): * * 

An employee, of course, may have both a permanent and temporary 
duty station (19 Comp. Gen. 347, 851) or may have, in effect, two 
permanent stations (8 Comp. Gen. 137). The words “having per- 
manent station in a foreign country,” appearing in the act of June 26, 
1930, quoted in your letter, and the words “permanently stationed in 
foreign countries,” as used in the appropriation act, swpra, appear 
to have application to cases in which the place to which an employee 
is detailed in a foreign country becomes the permanent station of such 
employee for the period of detail without allowances for subsistence 
under the Subsistence Act of 1926, 44 Stat. 688. 
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In 11 Comp. Gen. 153, there was considered, among other things, a 
question presented as follows: 


At certain points in Canada it is necessary during certain periods of the year 
to detail additional employees to such points to handle the United States customs 
business in connection with tourist traffic at those places. These details are for a 
period of approximately six months each year and the place to which detailed 
becomes the permanent station of such employees for the period of detail without 
allowances for subsistence. These officers, if they have families, maintain their 
living quarters at their permanent post of duty in the United States and also 
must maintain themselves at their detailed stations in Canada. 

Under the circumstances would such officers be considered as having a per- 
manent station in a foreign country during the time of their detail and may they 
be granted an allowance for living quarters, including heat, fuel, and light? 


and in reply to that question the decision held: 


* * * employees stationed in Canada for approximately six months may, 


for the period of such detail, be considered as permanently stationed in a foreign 
country and paid quarters allowance pursuant to the act of June 26, 1930, supra. 
No such payment jis authorized when the employee occupies a travel status and 
receives reimbursement of expenses or per diem in lieu thereof. 


Compare 11 Comp. Gen. 404. 

Hence, any officer of the Department of Agriculture designated by 
the Secretary to render temporary service in a foreign country under 
authority of section 1 (b) (3) of Reorganization Plan No. II, may be 
regarded as “having permanent station in a foreign country” within 
the meaning of the act of June 26, 1930, if the place to which detailed 
in a foreign country is administratively fixed as his permanent station 
for the period of detail without allowance for subsistence under the 
Subsistence Act of 1926. 


(B~7406) 


APPROPRIATIONS—AVAILABILITY—PERSONAL HISTORY REPORTS ON 
PROSPECTIVE GOVERNMENT EMPLOYEES 


Appropriated moneys are not available for obtaining personal history reports on 
prospective Government employees from credit companies in the absence of 
specific authority of law, and the provision in the Social Security Board 
appropriation for 1940, for expending a specified sum “for temporary employ- 
ment of persons or organizations, by contract or otherwise, for special * * * 
statistical, translating and reporting, engineering, and organizational serv- 
ices,” may not be considered such specific authority as is required for that 
purpose. 


Acting Comptroller General Elliott to the Federal Security Administrator, 
December 19, 1939: 


I have your letter of November 22, 1939, as follows: 


The appropriation act for the Social Security Board (Public, No. 8, 76th Con- 
gress) provides: “That the Board may expend not to exceed $25,000 of the sum 
herein appropriated for temporary employment of * * * organizations, by 
contract or otherwise, for special * * * reporting * * * services deter- 
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mined necessary by the Board, without regard to section 3709 of the Revised 
Statutes (41 U.8.C.5) * * *” 

The Social Security Board is desirous of entering into a contract with the 
Consumer Credit Reporting Corporation for furnishing personal history reports 
on prospective employees. This service is similar to that referred to in Decision 
A-99615, dated December 12, 1938, from the Acting Comptroller General of the 
United States to the Secretary of Agriculture ruling that “* * * there appears 
no authority of law for expending appropriated funds for obtaining credit reports 
on prospective employees for your Department unless and until such expenditures 
are specifically authorized by the Congress.” 

The aforementioned decision apparently is based on the assumption that the 
primary purpose of getting the reports is to determine the applicant’s credit 
standing and financial responsibility and to protect the Government against 
fiduciary risks of the type which are normally covered by bonds. This, however, 
is not the main purpose of obtaining history reports for the Board. ‘The infor- 
mation required on prospective employees concerns actual performance in employ- 
ment, such as industriousness, efficiency, dependability, cooperativeness, ability 
to work with others, personal habits, honesty, integrity, associations, ete. The 
information on credit standing and financial responsibility, as shown by the ques- 
tions on our report form, is merely incidental and is required not to guard against 
financial loss due to the failure of the employee to account for the funds entrusted 
to him (since most of our employees do not handle funds) but to guard against: 

(a) appointing an employee who is already in disrepute, for whatever reason, 
in his own community ; and 

(b) appointing an employee who, judging from his past record, is likely to 
come into disrepute in the community to which he is to be assigned. 

The sort of risk being guarded against by obtainment of these reports cannot 
be covered by a bond, because the injury to our program occasioned by our em- 
ploying persons who are poorly qualified or who bring discredit on the service 
cannot be financially measured in terms of the amount of a bond, as bonds cover 
only demonstrable financial losses and do not cover injury to public relations, 

It will be appreciated if an early decision can be rendered as to whether appro- 
priated funds may be expended for personal history reports obtained from the 
National Consumer Credit Reporting Corporation in accordance with the terms 
of the enclosed contract. 


The “enclosed contract” referred to describes the services to be 
required thereunder as follows: 


To furnish information in report form regarding character, ability, business 
and personal history of individuals concerned with the official business of this 
Board, and living within the continental United States (exclusive of the District 
of Columbia). Reports shall be submitted in duplicate on forms printed by and 
at the expense of the reporting agency, and shall carry the caption “PERSONAL 
HISTORY REPORT for the Social Security Board.” These forms shall embody 
not less than the subject matter contained in the following list of questions: 


1. a. How many informants have been interviewed? 

. What is their connection with the applicant? 

. How long have they been associated with applicant? 

. Describe applicant’s present occupation. 

. List former occupations and reasons for leaving. 

. Has applicant ever been discharged for cause or forced to resign from any 
position? (If so, give details under Remarks (6) ). 

. Is he steady and willing to work? 

. Is he efficient and strictly dependable on the job? 

. Is he cooperative and of good disposition? 

. Does he adjust himself well to his associates and his job? 

. Is the applicant in sound health? (Describe any physical defect or 
handicap.) 

. Is the applicant temperate in the use of liquor? 

. Is he regarded as strictly honest in all his personal and business affairs? 

. Are his friends and associates persons of good reputation? 








596 DECISIONS OF THE COMPTROLLER GENERAL 


5. a. Has he ever been connected with any illegal or shady enterprise? 
b. Has he had any financial or domestic difficulties? 
c. Has applicant ever been arrested, indicted, or convicted on any charge 
other than minor traffic violations? 
d. Do you know of any reason whatsoever why the applicant should not 
be employed in the Federal Civil Service? 
6. Remarks: Amplify briefly any incomplete or unfavorable information given 


above. 

7. ADDITIONAL REMARKS: Give a brief description of the applicant, 
stressing any unusual history or condition. Do not mention racial, religious, 
or political affiliations. 

8. CREDIT REPORT: 


Type of owes Amt. Past Due 
Business Reporting Now and How Long Remarks: 


Wherever necessary or desirable, the form shall be supplemented with addi- 
tional information under “Remarks,” in order that a complete and accurate 
delineation shall be presented. Upon request, the service shall include, at no 
extra cost, special items which might reasonably be contained in a character 
credit report. 

You will note that the submission from the Secretary of Agricul- 
ture, in answer to which the decision of December 12, 1938, 18 Comp. 
Gen. 539, was rendered, and which is quoted in the decision, urged 
the necessity for reports from credit companies for much the same 
reasons as those given in your submission, and the answer to the ques- 
tion submitted was in the negative. 

Aside from the general question involved in the matter of ob- 
taining credit or character reports on prospective Government em- 
ployees, your submission presents for consideration the question 
whether the provision of law in the Social Security Board appro- 
priation for 1940, to which you refer, authorizes the entering into 
a contract such as here proposed without regard to section 3709, 
Revised Statutes. The full text of the provision in question is as 
follows: 

* * * Provided further, That the Board may expend not to exceed $25,000 
of the sum herein appropriated for temporary employment of persons or organi- 
zations, by contract or otherwise, for special accounting, actuarial, statistical, 
translating and reporting, engineering, and organizational services determined 
necessary by the Board, without regard to section 3709 of the Revised Statutes 
(41 U. S. C. 5), and the provisions of other laws applicable to the employment 
and compensation of officers and employees of the United States: * 

It is evident that the term “reporting” as used in this provision— 
connected as it is with “translating”—contemplates primarily steno- 
graphic reporting, and was not intended to embrace the procuring of 
reports such as involved in the present matter. Furthermore, the 
proposed contract would not involve the “temporary employment of 
persons or organizations” for “services” within the meaning of the 
quoted law, but would involve the furnishing of information or data, 
and not temporarily, but during the fiscal year 1940. A contract of 
such character is not one covered by said provision, and, accordingly, 
the question you submit must be and is answered in the negative. 


| 








DECISIONS OF THE COMPTROLLER GENERAL 597 
(B-7356) 


PAY—RETIRED—RANK AT DATE OF RETIREMENT HELD FOR DURA- 
TION OF PARTICULAR ASSIGNMENT UNDER SPECIFIC STATUTORY 
AUTHORITY 


Where an Army officer held the rank and received the pay and allowances 
of a major general up to and including the date of his retirement from 
active service under the provisions of the acts of June 30, 1882, 22 Stat. 
118, and April 23, 1930, 46 Stat. 253, the rank of major general was the 
“actual rank” held at date of retirement within the meaning of section 
1254, Revised Statutes, and, hence, the officer is entitled to retired pay 
based on that rank notwithstanding he held it under the terms of the act 
of February 28, 1927, 44 Stat. 1261, providing that any officer detailed as 
Chairman of the Advisory Board of the Inland Waterways Corporation 
on the date of the act shall, during his term of office as chairman, have the 
rank, pay, and allowances of a major general, U. S. Army. 


Assistant Comptroller General Elliott to Lieutenant Colonel W. M. Dixon, 
United States Army, December 21, 1939: 


There has been received your letter of November 20, 1939, as 
follows: 


Attached hereto is a voucher in favor of Major General Thomas Q. Ash- 
burn, U. 8. Army, Retired, in the amount of $266.67, covering retired pay as 
a major general for the period November 15 to 30, 1939, inclusive, which is 
before the undersigned, a disbursing officer, for payment. 

Section 4 of the Act of June 8, 1924 (43 Stat. 361, as amended by the Act of 
February 28, 1927), 44th Stat. 1261, provides for the officer detailed as chair- 
man of the advisory board of the Inland Waterways Corporation, that “any 
officer so detailed at the date of the passage of this amendatory Act, shall 
during his term of office as chairman, have the rank of a major general, 
United States Army.” 

Paragraph 2, Special Orders, No. 266, War Department, November 14, 1938, 
provides as follows: 

“By direction of the President, the retirement of Major General Thomas Q. 
Ashburn, chairman, advisory board, Inland Waterways Corporation, from 
active service on 30 November 1938, under the requirements of the Act of 
Congress approved 30 June 1882, and the provisions of the act of Congress ap- 
proved 23 April 1930 is announced. Major General Ashburn will attain the 
age of sixty-four years on 17 November 1938.” 

During the period December 1, 1938, to include November 14, 1939, General 
Ashburn has been employed in a civil capacity as chairman of the board of 
the Inland Waterways Corporation and has elected to receive the civilian pay of 
that position. 

The undersigned is in doubt as to whether this officer is entitled to the re- 
tired pay of a Major General and your decision is respectfully requested as to 
whether payment of the attached voucher is authorized. 


The Official Army Register, 1939, at page 856, shows that Thomas 
Q. Ashburn was born November 17, 1874; commissioned a second 
lieutenant of Infantry, June 11, 1897; second lieutenant of Artillery, 
March 8, 1898; first lieutenant, March 1, 1900; captain, August 22, 
1901; major, Coast Artillery Corps, October 5, 1911; lieutenant 
colonel, May 15, 1917; colonel, July 1, 1920; and that he was de- 
tailed as Chairman of the Advisory Board, Inland Waterways 
Corporation, with rank, pay, and allowances of brigadier general 
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from June 5, 1924, and with rank, pay, and allowances of major 
general from February 28, 1927, with notation of retirement by op- 
eration of law with rank of major general, November 30, 1938, under 
the acts of June 30, 1882, and April 23, 1930. 

The act of June 3, 1924, 43 Stat. 360, 363, creating the Inland 
Waterways Corporation, provided by section 4 (c) as follows: 

In addition to the six members, the Secretary of War shall appoint an indi- 
vidual from civil life, or (notwithstanding section 1222 of the Revised Statutes 
or any other provision of law, or any rules or regulations issued thereunder) 
detail an officer from the Military Establishment of the United States, as 
chairman of the board. Any officer so detailed shall, during his term of 
office as chairman, have the rank, pay, and allowances of a brigadier general, 
United States Army, and shall be exempt from the operation of any provision 
of law, or any rules or regulations issued thereunder, which limits the length 
of such detail or compels him to perform duty with troops. Any individual 
appointed from civil life shall, during his term of office as chairman, receive 
a salary not to exceed $10,000 a year to be fixed by the Secretary of War. The 
Secretary of War may delegate to the chairman any of the functions vested in 
the Secretary by this Act. 

Section 4 (c) was amended by the act of February 28, 1927, 44 Stat. 
1261, so as to provide that any officer so detailed at the date of passage 
of the amendatory act shall, during his term of office as chairman, 
have the rank, pay, and allowances of a major general, United States 
Army, with the same exemptions as to length of such detail and from 
the performance of duties with troops as were contained in the original 
enactment of June 3, 1924. 

The records show that the officer while Chairman of the Advisory 
Board of the Inland Waterways Corporation held the rank of briga- 
dier general of the Army to February 27, 1927, and the rank of major 
general of the Army to and including November 30, 1938, when he 
was retired from active service under the provisions of the acts of 
- June 80, 1882, 22 Stat. 118, and April 23, 1930, 46 Stat. 253. The pay 
records show that at the time of retirement-he was receiving maximum 
active duty pay and allowances of a major general of the Army, $9,700 
per annum, as authorized by section 8 of the act of June 10, 1922, 42 
Stat. 629. 

Sections 1254 and 1274, Revised Statutes, provide, respectively : 

Officers hereafter retired from active service shall be retired upon the actual 
rank held by them at the date of retirement. 


Officers retired from active service shall receive seventy-five per centum of the 
pay of the rank upon which they are retired. 


The act of June 30, 1882, 22 Stat. 118, provides: 
* * * on and after the passage of this act * * * when an officer is 


sixty-four years of age, he shall be retired from active service and placed on 
the retired list. * * * 


While the rank of major general held by the officer on the active 
list, and pay and allowances of that rank, were probably limited to 
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the duration of his office under the appointment as Chairman of the 
Advisory Board of the Inland Waterways Corporation, such rank 
nevertheless was the “actual rank” held by him at the date of his 
retirement from active service. Such being the case, under the pro- 
visions of sections 1254 and 1274 of the Revised Statutes he was en- 
titled to be retired from active service in the rank of major general 
and to receive 75 per centum of the pay of that rank, viz, 75 per cen- 
tum of $8,000 per annum. Remey v. United States, 33 Ct. Cls. 218. 
See, also, 27 Comp. Dec. 227. The voucher submitted by you appears 
to have been computed upon that basis, and if it be a fact that Major 
General Ashburn was employed in a civil capacity as Chairman of the 
Board from December 1, 1938, to include November 14, 1939, and 
during such period he received the civilian pay of that position as 
provided in the quoted section 4 (c) of the act creating the Inland 
Waterways Corporation, his retired pay as a major general of the 
Army properly would begin November 15, 1939. Accordingly, you 
are informed that payment of the voucher, returned herewith, is 
authorized if otherwise correct. 


(B-7439) 


CONTRACTS—AMOUNTS—INDEFINITE—EFFECT OF QUALIFYING 
, WORDS USED WITH SPECIFIED QUANTITIES 


Generally, where a contract provides for the furnishing of a specified quantity 
of supplies, subject to qualifying words such as “more or less,” “about,” 
“approximately,” and the like, and there is no supplemental language therein 
from which it might be inferred the parties did not intend to be bound by 
the quantity specified, the qualifying words will excuse only minor or ac- 
cidental variations in quantity, but where the qualifying words are subject 
to further stipulations and conditions, neither the designated quantity nor 
such quantity with slight variations will be regarded as controlling. 

Where, under an invitation for bids stating the estimated quantities shown 
are for information only and may be increased or decreased in accordance 
with actual requirements during a definite period, a bidder placed “App” 
(approximately) before the estimated quantities, the acceptance of the bid 
formed a binding contract, and the mere qualification of the estimated 
quantity may not be accepted as a definite limitation of the quantity to be 
delivered, the obviously dominant measure of the quantity required to be 
furnished under the contract being the actual requirement for the definite 
period specified. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
December 21, 1939: 


I have your letter of December 1, 1939, in pertinent part as follows: 


Attention is invited to Contract No. VA9h-—2260 between the Veterans’ Admin- 
istration, Los Angeles, California, and W. A. Ballinger & Co., 2145 Sacramento 
St., Los Angeles, California, covering Padding, cotton, to be furnished that 
Facility as required during the period July 1 to December 31, 1939, 


246222™—40——40 
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Invitation No. 40-22, on page 1, indicates “As it is impossible to determine 
the exact quantities that will be required during the contract period, the esti- 
mated quantities shown herein are furnished for information only and may be 
increased or decreased in accordance with actual requirements * * * and 
shall not in any case relieve the contractor of his obligation to fill such orders 
unless in submitting his bid he definitely limits the total quantity he agrees 
to furnish.” 

The W. A. Ballinger & Co., in its bid dated May 29, 1939, received in response 
to Invitation No. 40-22, placed “App.” before the quantities indicated for Items 
15 and 16, but did not limit the quantity of nets, Item 14, that it agreed to 
furnish. The following quantities have been ordered to date: 





Purchase order No. Item No. Item Quantity purchased 
RE ont e eae 15 | Padding, cotton............-.-- 200 yards. 
cc anketeu 15 | Padding, cotton..............- 300 yards. 
SBA ial ie O80 f DUGRB, ABNF nb ie dni ew ccse 100 each. 


There is submitted for your consideration letter from W. A. Ballinger & Co., 
dated October 13, 1939, with request for advice as to whether this contractor is 
required to furnish the 300 yards of cotton padding, Item 15, and any future 
quantity of this item that may be ordered, and also as to what quantity of 
padding covered by Item 16 the contractor may be required to furnish. 


Under the terms of its bid, W. A. Ballinger & Co. agreed to fur- 
nish, during the period July 1 to December 31, 1939, the Facility’s 
actual requirements of covered cotton padding, described in items 15 
and 16 of the invitation for bids. Since the Government in turn 
agreed to purchase from said company all of such padding which 
might be required during that period, the bid provided a basis for a 
valid contract, even though the exact quantities which might be 
required thereunder were not definitely ascertained at the time the 
bid was submitted. Cold Blast Transportation Co. v. Kansas City 
Bolt & Nut Go., 114 Fed. 77 (C. C. A. 8th) ; cf. Willard, Sutherland 
& Co. v. United States, 262 U. S. 489. Therefore, the acceptance of 
the bid resulted in a contract binding upon the bidder. United States 
v. New York & Porto Rico Steamship Co., 239 U. S. 88. 

The contractor suggests, in its letter of October 13, 1939, that its 
bid should be regarded as one for furnishing approximately the esti- 
mated quantities listed in the invitation, and that since it already has 
furnished the 200 yards of padding estimated as the requirement 
under item 15 (purchase order No. 1052), it should not be required 
to furnish an additional 300 yards under that item (purchase order 
No. 2335). However, the contracting officer did not so regard the 
bid, and by letter of October 16, 1939, he informed the contractor as 
follows: 


* * * you are advised that a review of your contract fails to indicate 
that you have definitely limited the quantities which would be furnished against 
the instant contract. The “App.” which you placed before the quantity listed 
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on our bid was interpreted to amend our quantities so that your company 
would not be tied down to furnish exact yardage since it is a known practice 
that yardage goods do not as a rule run to a specified number of yards per bolt. 

In view of the fact that there is urgent need for the material covered by the 
instant orders, it is requested that you deliver the quantities ordered in accord- 
ance with the terms of your contract. 

Generally, where a contract provides for the furnishing of a speci- 
fied quantity of supplies, subject to qualifying words such as “more 
or less,” “about,” “approximately,” and the like, and there is no sup- 
plemental language therein from which it might be inferred the 
parties did not intend to be bound by the quantity specified, the 
qualifying words will excuse only minor or accidental variations in 
quantity, such as may arise from slight and unimportant excesses or 
deficiencies in number, measure, or weight. See 15 Comp. Gen. 386, 
citing Moore v. United States, 196 U. S. 157, and other cases. But 
where, as in this case, the qualifying words are subject to further 
stipulations and conditions, neither the designated quantity nor such 
quantity with slight variations will be regarded as controlling. 
Brawley v. United States, 96 U. S. 168; National Publishing Co. v. 
International Paper Co., 269 Fed. 903 (C. C. A. 2d), and cases there 
cited; Royal Paper Bow Co. v. E. R. Apt Shoe Co. (Mass.), 195 
N. E. 96. 

Tilustrating the rule last stated, it has been held that a contract to 
supply all of the buyer’s requirements of malt for a certain period 
was not complied with by delivery of 20,000 bushels of malt, not- 
withstanding the contract provided that the “Amount of malt to be 
used will be between 15,000 and 20,000 bushels,” where the actual 
requirements of the buyer’s business were in excess of 20,000 bushels. 
Marz v. American Malting Co., 169 Fed. 582 (C. C. A. 6th). And in 
Wolff v. Wells, Fargo & Co., 115 Fed. 32 (C. C. A. 9th), where the 
contract was to furnish all the cement the buyer should require for 
the construction of a building, “about 5,000 barrels, more or less,” and 
the seller delivered 5,000 barrels of cement but refused to make fur- 
ther deliveries, the buyer was awarded damages for the seller’s failure 
to furnish 2,925 additional barrels of cement required for use in the 
construction of the building. 

The instant case falls squarely within the rule applied in the Marz 
and Wolff cases, described above. The agreement in the bid was to 
furnish the supplies “subject to all the conditions” of the invitation 
for bids, and the bidder thereby agreed to furnish such quantities as 
the Facility might require during the contract period, unless such 
quantities were definitely limited by the bid. The mere qualification 
of the estimated quantities may not be accepted as a definite limita- 
tion, for the reason that the estimates themselves are without con- 





602 DECISIONS OF THE COMPTROLLER GENERAL 


trolling effect. The “obviously dominant measure” of the quantity 
required to be furnished under the contract is the quantity required 
to supply the Facility’s needs. Smoot v. United States, 237 U. S. 
38, 42. 

Accordingly, you are informed that if the 300 additional yards of 
cotton padding already ordered under item 15 constitute actual re- 
quirements of the Facility, the contractor should be required to 
furnish such padding under the terms of the contract, subject to minor 
or accidental variations. On the facts now appearing the same con- 
clusion would be applicable to any padding which the Facility might 
require under item 16, within the period covered by the contract. 

The papers are returned herewith. 


(B-7354) 
TRAVELING EXPENSES—HEADQUARTERS—“CITY OF HONOLULU” 


Post of duty or official station as applied to Honolulu, Hawaii, for travel expense 
reimbursement purposes, will be considered as the boundary of the “City 
of Honolulu” instead of the “City and County of Honolulu.” 


Acting Comptroller General Elliott to the Chairman, Federal Communications 
Commission, December 26, 1939: 


I have your letter of November 22, 1939, as follows: 


Referring to Preaudit Difference Statements dated October 28 [24], 1939, and 
November 6, 1939, schedules Nos. 140 and 163, bureau voucher No. 11438, Lee R. 
Dawson, payee, regarding mileage at headquarters in Honolulu, copies of which 
are attached hereto, the Commission desires to bring this matter to your atten- 
tion more formally. 

The Commission’s inspector in Honolulu is required to inspect radio stations, 
conduct investigations, and other duties at several points on the Island of Oahu 
in the enforcement of certain provisions of the act creating the Commission. 
The inspector has informed the Commission that public transportation facilities 
on the Island are not available to all points, especially where radio stations are 
located and where there is bus service, it is very infrequent. For example, a 
station at Kahuku, Island of Oahu, is located forty-two miles from Honolulu 
proper; if personally owned automobile is used the trip can be made in one 
working day whereas if bus is used it is necessary for the inspector to remain 
overnight in Kahuku at additional expense. Furthermore, apparently under the 
travel regulations the traveler cannot be reimbursed for subsistence expense. 

In view of the peculiar circumstances your further opinion is requested as to 
whether mileage and/or subsistence can be allowed under the act of February 
14, 1931, 46 Stat. 1103; the Revised Laws of Hawaii, 1935, chapter 88, sections 
3000-3001, when considered in the light of paragraphs 3 and 46 of the Standard- 
ized Government Travel Regulations, relating to post of duty and subsistence, 
respectively. 

Under the belief that the hire of private conveyance also may be not allowable 
under paragraph 11 of the above-named regulations, your opinion in respect 
to this is requested. 


The copies of the Preaudit Difference Statements referred to in 
the first paragraph of the letter, swpra, are respectively, as follows: 
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R. Daws na f ee): 
Lee wson (name of payee) 1143 (Bureau 
voucher No.) 


Amount claimed 
Amount certified 


Difference 
Sept. 28, 1939, Honolulu-Pearl City, and return, 25 miles at $0.04... $1.00 


Information is requested as to the authority to pay mileage under the act of 
February 14, 1931, 46 Stat. 1108, as amended, when it appears that in the light 
of Sections 3000 to 3002, chapter 88 of the Revised Laws of Hawaii, 1935, the 
travel performed was not away from his “designated post of duty” as these 
words are defined in paragraph 3 of the Standardized Government Travel 
Regulations. 


Lee R. Dawson (name of payee) : 
1158 (Bureau 
voucher No.) 
Amount claimed 


Amount certified 


Difference 


Voucher returned as originally certified. 

Statement in support of reclaim noted, however, since the mileage act author- 
izes mileage only outside the corporate limits of official station, the claim is not 
allowable in the absence of information as requested on preaudit difference 
statement dated October 24, 1939. 


The primary question for consideration here, therefore, is whether 
the involved travel was performed away from the employee’s “desig- 
nated post of duty” or “official station” as those words are defined 
in paragraph 3 of the Standardized Government Travel Regulations— 
said paragraph reading as follows: 


Official station—post of duty.—Designated post of duty and official station 
mean one and the same, the limits of which will be the corporate limits of the 
city or town in which the officer or employee is stationed, but if not stationed in 
an incorporated city or town, the official station is the reservation, station, or 
established areca, or, in the case of large reservations, the established subdivision 
thereof having definite boundaries within which the designated post of duty is 
located, but in no case shall a place within 2 miles of a traveler’s office or living 
quarters be considered as away from his post of duty. (Italics supplied.) 


The Revised Laws of Hawaii, Chapter 88, sections 3000 to 3002, 
provide as follows: 


Seo. 3000. Description. All that portion of the Territory, commonly known 
as the island of Oahu and all other islands in the Territory not included in any 
county and the waters adjacent thereto, shall be and is constituted a city and 
county by the name of “The City and County of Honolulu,” with its seat at 
Honolulu; and the words “city and county” shall mean “the city and county of 
Honolulu,” (L. 1907, c. 118, s. 1; R. L. 1925, s. 1717.) 

Sec. 3001. City of Honolulu; geographical limits. For statistical and similar 
purposes to distinguish urban and rural communities, the expression “City of 
Honolulu” shall mean the same territory as is known as “Honolulu District,” that 
is to say, in the island of Oahu from Maunalua to Moanalua, inclusive, and the 
islands not included in any other district of the island of Oahu. (L. 1923, c. 138, 
s. 1; R. L. 1925, s. 1718.) 

Sec. 3002. General Powers. The city and county is created a municipal cor- 
poration under the name of “The City and County of Honolulu,” and by that 
name shall have perpetual succession, (L. 1907, c. 118, s. 3; R. L. 1925, s. 1719.) 
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Recently, this office had occasion to consider in another case a ques- 
tion similar to the one here presented and in that case were letters 
containing information having an important bearing upon the matter 
here. Among those letters was one dated October 21, 1939, from the 
city and county attorney of Honolulu to the Territorial Director, 
Federal Housing Administration, Honolulu, as follows: 


Your letter of the 20th instant contains the following inquiries: 

1. “What are the city limits of Honolulu, and in what statute or ordinance 
are those limits prescribed?” 

2. “Is the City of Honolulu or the City and County of Honolulu incorporated?” 

In answer to your first question, I beg to advise you that the City of Honolulu 
comprises that portion of the Island of Oahu running from Maunalua to Moanalua 
and trom the crest of the Koolau Range to the sea, being approximately fifteen 
miles long and three miles wide. 

The foregoing geographical limits are defined in Section 3001 of the Revised 
Laws of Hawaii, 1935 (originally Act 118 of the Session Laws of Hawaii 1907) 
as follows: 

“For statistical and similar purposes, to distinguish urban and rural com- 
munities, the expression ‘City of Honolulu’ shall mean the same territory as is 
known as ‘Honolulu district,’ that is to say, in the Island of Oahu from Maunalua 
to Moanalua, inclusive, and the islands not included in any other district of the 
island of Oahu.” 

The City and County government, too, has adopted the statutory boundaries by 
defining the City and County in the Building Code (Ordnance No. 490) as follows: 

“The City of Honolulu as used in this Code shall be the political district of 
Honolulu, which extends from Maunalua to Moanalua, and from the crest of 
Koolau Range to the sea.” 

Appopos of your second question, I desire to state that the City of Honolulu 
itself is not incorporated and that the City and County of Honolulu is referred 
to by statute as a “municipal corporation.” (Section 3002, Revised Laws of 
Hawaii, 1935). 

In this connection you will note that the City and County of Honolulu as a 
municipal corporation, is a creature of the Legislature (Chapter 88, Revised Laws 
of Hawaii, 1935). In this respect our municipal corporation differs from cor- 
porations on the Mainland which are established by petition or plebiscite. 


Another was dated October 25, 1939, from the United States Attorney, 


Honolulu, to the Federal Works Agency, Public Works Administra- 
- tion, Honolulu, as follows: 


In reply to your letter of October 20, 1939, Section 3000 of the Revised Laws 
of 1935 defines the City and County of Honolulu as “the island of Oahu and 
all other islands in the Territory not included in any county and the waters 
adjacent thereto.” 

Section 3001 entitled “City of Honolulu: geographical limits” states: 

“For statistical and similar purposes, to distinguish urban and rural com- 
munities, the expression ‘City of Honolulu’ shall mean the same territory as 
is known as ‘Honolulu District,’ that is to say, in the island of Oahu from 
Maunalua to Moanalua inclusive * * *,’ 

From the standpoint of the governing authorities, the City and County 
of Honolulu is one; that is, the Mayor and the Board of Supervisors have juris- 
diction throughout the Island of Oahu and the other islands included within 
the City and County, but for all urban purposes the District of Honolulu is 
usually regarded as the City of Honolulu. For instance: Houses are com- 
pelled to be numbered in the District of Honolulu; the Board of Water Sup- 
ply supplies the District of Honolulu. In this connection, section 3260 says: 

“*Honolulu’ or ‘District of Honolulu’ shall mean all of that portion of the 
island of Oahu included in the judicial, educational, and taxation district 
defined by law as the ‘District of Honolulu’ or ‘Honolulu District.’ ” 

There are several towns within the City and County of Honolulu; though 
not incorporated, such towns have separate post offices, separate water systems. 
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ete., and for all practical purposes save and except the Government are dis- 
tinct and separate from the City of Honolulu. 

It would seem to me that it would be reasonable to consider the District of 
Honolulu as the City proper in applying the wording of the Government Travel 
Regulations. This District is covered by a street car and bus system, paved 
streets, and the other conveniences of travel in a city while travel in the rural 
districts is necessarily by automobile or, in a few instances, by train. 


It has come to the attention of this office that the Honolulu Build- 
ing Code (sec. 2117) defines the boundary of the City of Honolulu 
the same as that defined in section 3001, supra; and that the estab- 
lished local practice, as well as that of the Federal agencies there 
located, is, for purposes of per diem and mileage allowances, to con- 
sider the “City of Honolulu” as separate and apart from the “City 
and County of Honolulu,” as those terms are defined in the provisions 
of the statutes above quoted. In view of the information contained 
in the two letters last above quoted and of the other matters called 
to attention in respect of the local practices, and, also, since the City 
of Honolulu is not an “incorporated city or town,” the boundary of 
the “City of Honolulu” as distinguished from the “City and County 
of Honolulu” will, for the purposes of audit action and the settle- 
ment of claims by this office in computing traveling expenses and 
mileage, be regarded as the “established area” constituting the em- 
ployee’s post of duty or official station within the meaning of para- 
graph 3 of the Travel Regulations. Accordingly, further consid- 
eration in accordance with the foregoing will be given the vouchers 


in question if and when resubmitted to this office. 


(B-7109) 


MEDICAL TREATMENT—NATIONAL GUARD—AFTER PERIOD OF TRAIN- 
ING—INJURY OR DISEASE NOT INCURRED IN LINE OF DUTY 


The act of July 15, 1939, 53 Stat. 1042, authorizing the Secretary of War to pro- 
vide for hospitalization and medical treatment of persons in the active 
military service “without reference to their line-of-duty status” does not 
affect the rule of the accounting officers of the Government that where 
an enlisted member of the National Guard, participating in an encamp- 
ment under the provisions of section 94 of the National Defense Act, con- 
tracts a disease not in line of duty, payment of expenses incurred for 
hospital and medical treatment incident to such disease after termination 
of the encampment is not authorized. 


Assistant Comptroller General Elliott to Colonel Leo A. Luttringer, United 
States Property and Disbursing Officer, December 27, 1939: 

There has been received, by fifth indorsement from the Chief of 
the National Guard Bureau dated November 3, 1939, a voucher trans- 
mitted by you stated for $4.33 in favor of the Hospital Fund, Walter 
Reed General Hospital, Washington, D. C. representing the value of 
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commuted rations from August 20 to August 25, 1939, inclusive, fur- 
nished Corporal Edmund Sergi, a member of the Second Battalion 
Headquarters, 110th Infantry, Pennsylvania National Guard. 

It appears from the papers which accompanied the voucher that 
this enlisted man, while in attendance with his organization at the 
Manassas, Virginia, Maneuvers scheduled for the period August 5 to 
August 19, 1939, suffered a pulmonary hemorrhage on August 6, and 
after receiving treatment at the 103d Medical Regiment Infirmary, 
was admitted, apparently August 8, at Walter Reed General Hospital 
where he remained until August 25. The accompanying N. G. B. 
Form 60, dated August 13, 1939, approved by the National Guard 
Bureau, shows that the disease was not contracted in line of duty and 
payment of hospital rations furnished the enlisted man while a 
patient at Walter Reed General Hospital was authorized adminis- 
tratively for the period August 8 to August 19, inclusive, only, such 
limitation being in accordance with the holding of this office that 
medical treatment and the necessary expenses incident thereto for a 
disease contracted not in line of duty is limited, under the appro- 
priations for the National Guard, to the period of the authorized 
encampment and not thereafter. 17 Comp. Gen. 610, dated January 
31, 1938. 

The question presented is whether the holding in the decision of 
January 31, 1938, is affected by the act of July 15, 1939, Public No. 
177, 76th Congress, 53 Stat. 1042, so as to authorize payment of 
commuted rations for an enlisted member of the National Guard 
after termination of the encampment period who is being treated for 
a disease or injury not contracted in line of duty as contemplated by 
the act of June 15, 1936, 49 Stat. 1507. 

- The act of July 15, 1939, entitled, “An Act To amend and clarify 
the provisions of the act of June 15, 1936 (49 Stat. 1507), and for 
other purposes,” provides as follows: 

That neither of the provisions of the Act of June 15, 1936 (49 Stat. 1507), 
nor any other law of the United States shall be construed as limiting the power 
and authority of the Secretary of War, under such regulations as he may pre- 
scribe, to require the hospitalization and medical treatment of persons in the 
active military service, and to incur obligations with respect thereto, without 
reference to their line-of-duty status: Provided, That this Act shall not apply 


to officers and enlisted men who are treated in private hospitals or by civilian 


physicians while on furloughs or leaves of absence in excess of twenty-four 
hours. 


The act of July 15, 1939, does not increase or modify the authority 
of the Secretary of War except as it was limited by the act of June 
15, 1936 (and which has never been questioned so far as this office is 
informed) to order personnel in the active military service of the 
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United States and not absent on furlough or leave of absence to 
submit to required medical treatment; and the proviso of the act 
denies this authority to the Secretary of War (which he has never 
had) when the individuals referred to are on furlough or leave of 
absence in excess of 24 hours. While not specifically stated in the 
act, it appears obvioys that the provision has reference to persons 
in the active military service of the United States. 

In the decision of January 31, 1938, and based primarily upon 
annual appropriation provisions for support and training of the 
National Guard rather than upon their status as troops in active 
service of the United States, it was stated in part as follows: 

It has been heretofore held that where an enlisted member of the National 
Guard contracts a disease prior to the period of an encampnient and therefore 
not in the line of duty, payment of expenses incurred for hospital and medical 
treatment incident to such diseases after termination of the encampment was not 
authorized under the act of June 15, 1936, 49 Stat. 1507, and this rule was applied 
to the case of Julius Morris, which denied payment for his private hospital treat- 
ment covering the period subsequent to termination of the encampment, August 
22, 1936. See 17 Comp. Gen. 44. Prior to the act of June 15, 1936, however, 
and even before enactment of the antecedent statutes on the same subject (act 
of April 26, 1928, 45 Stat. 461; section 4, act of June 3, 1924, 43 Stat. 364, and 
section 6 of the act of March 4, 1923, 42 Stat. 1508), it had been held that mem- 
bers of the National Guard while participating in authorized encampments under 
the provisions of section 94 of the National Defense Act, 39 Stat. 206, were entitled 
to civilian hospital treatment as a charge against the appropriations for the 
National Guard if Army or other Government facilities were not available, but 
that such expenses could not be paid under those appropriations after the 
encampments had officially ended. 27 Comp. Dec. 631, dated January 19, 
i, * s* 

Whatever, therefore, may be the jurisdiction over the National 
Guard during the authorized training periods under the provisions of 
section 94 of the National Defense Act, it is doubtful that the mem- 
bers thereof could legally be required to submit to hospitalization and 
medical treatment beyond the authorized period of such encampment 
so as to obligate the National Guard appropriations for their hos- 
pitalization and medical treatment. Such members of the National 
Guard not being in the active military service of the United States, 
the act of July 15, 1939, swpra, does not work an exception in their 
favor so as to authorize expenses to be incurred under the annual 
appropriations for the National Guard for a period subsequent to the 
training period unless the injury or disease was incurred in line of 
duty under the provisions of the act of June 15, 1936. Since it is 
shown that the disease suffered by Sergeant Sergi was contracted not 
in line of duty, the expenses incurred subsequent to the encampment 
period for his subsistence are not payable from the National Guard 
appropriation. You are not authorized to pay the voucher which is 
returned herewith. 
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ds (B-7434) 


TELEPHONE AND TELEGRAPH LINES—RELOCATING—GOVERNMENT 
LIABILITY—“PUBLIC LANDS” AND LANDS BELONGING TO INDIAN 
PUEBLOS DISTINGUISHED 


The term “public lands” generally means such lands belonging to the Government 
oe are subject to sale or other disposal under general land laws of the United 

tates. 

While, in the absence of specific authority, appropriated moneys are not available 
for removing and resetting privately maintained telegraph and telephone 
poles, wires, etc., located upon public lands or reservations of the United 
States, where such poles, ete., are on lands belonging to Indian pueblos 
under a communal title—as distinguished from reservations and Indian lands 
generally—and, hence, not on “public lands,” the right of the involved tele- 
phone and telegraph company to maintain its lines was paramount to the 
right of the Government to demand their removal, and the cost of removing 
and resetting the poles, etc., in connection with the prosecution of certain 
highway projects, may be paid from the appropriations otherwise available 
for the prosecution of such projects. 


Acting Comptroller General Elliott to the Federal Works Administrator, 
December 27, 1939: 


There has been received your letter of November 30, 1939, with 
enclosures, as follows: 


In 1936 agreements were entered into between the State Highway Commission 
of New Mexico and the Secretary of Agriculture for the construction of New 
Mexico Federal Lands Highway Projects Nos. 2-C and 2-D. The agreement 
for project No. 2-C was numbered A-—4—pr 28452 and the agreement for project 
No. 2-D was numbered A-4—pr 29824, and the original of each is filed in the 
General Accounting Office. 

These projects were undertaken pursuant to the provisions of the Federal 
Highway Act of November 9, 1921 (42 Stat. 212), and the amendment approved 
June 24, 1930 (46 Stat. 805). 

Project No. 2-C is located within the Laguna Indian Pueblo and project 
No. 2—D is located across lands within the Acoma Indian Pueblo. In order to 
secure a proper location for the new alignment of the highway as it was 
improved under these two projects it became necessary for the Mountain States 
Telephone and Telegraph Company to remove some of its poles from their 
existing location. There appears to be no questiqn concerning the validity of 
the right-of-way grant pursuant to which the Company established its pole lines 
on lands of these Indian Pueblos. The cost incident to the removal of these 
poles was disallowed by the Public Roads Administration (then the Bureau of 
Public Roads) when vouchers were submitted by the State claiming reimburse- 
ment for such expenditures. This action was taken because of certain decisions 
rendered by your office concerning the ineligibility for payment of similar 
items of expense incurred in connection with the location and construction of 
national forest highways and highways on public lands. 

The State Highway Department of New Mexico has taken exception to the 
disallowance of the items for the removal of the pole lines of the Mountain 
States Telephone and Telegraph Company where such removal was necessary 
to accommodate these projects. The amounts involved in the State’s claims 
are $129 on project FLH 2-C and $643.31 on project FLH 2-D. The State’s 
views concerning this matter are embodied in a letter of June 24, 1937, from 
the State Highway Engineer of New Mexico to the District Engineer, Bureau 
of Public Roads, Denver, Colorado, copy of which is attached hereto. 

In addition to the exception taken by the State, the General Manager of 
the Mountain States Telenhone and Telegraph Company at Denver, Colorado, 
submitted a letter to the District Engineer, Bureau of Public Roads, at Denver 
under date of May 18, 1938, questioning the disallowance of the above-mentioned 








DECISIONS OF THE COMPTROLLEK GENERAL 609 


items and undertaking, in a manner similar to the State Highway Department, 
to establish that lands within an Indian pueblo have a status different from 
those in an Indian reservation and should not be included as coming within 
the rulings heretofore made by your office against the payment of claims for 
the removal of pole lines where they are located on national forest lands or 
public lands of the United States. A copy of the letter from the General Plant 
Manager of the Mountain States Telephone and Telegraph Company is enclosed 
herewith. 

It seems to be well settled that appropriations for the construction of roads 
cannot be used for removing utility poles and lines located upon public lands 
or reservations of the United States in the absence of specific statutory author- 
ity. See your decision of December 1, 1932, to the Secretary of Agriculture, 
A-44362, and decisions therein cited. The question here presented is whether 
the same rule would apply to the removal of poles and lines from Pueblo Indian 
lands in New Mexico which lands were owned by the Pueblo Indians under a 
communal title before they were included within the boundaries of the United 
States and are still so owned (U. S. v. Sandoval, 231 U. S. 28), although these 
Pueblo Indians, like other Indians, are the wards of the Government and their 
lands are under the jurisdiction and control of the Congress. By Act approved 
April 21, 1928, Congress extended the laws governing rights-of-way through 
Indian lands so as to cover Pueblo lands (25 U. S. C. 322), and the regulations 
of the Department of the Interior concerning rights-of-way over Indian lands 
were made applicable to pueblos. 

In view of the foregoing, your opinion is respectfully requested as to whether 
the items for the removal of poles on the two projects named may be paid 
from the appropriations for highways under the provisions of the Federal 
Highway Act, as amended by the Act of June 24, 1930, cited above. 


The letter of June 24, 1937, from the State Highway Engineer 
of New Mexico, referred to in the letter, supra, is, in pertinent part, 
as follows: 


We note that you quote a recent decision by the Comptroller General on a 
similar claim, which you state appears to be equally applicable on Federal Lands 
Projects, so that, in your opinion, the item for removing and replacing this 
telephone line is ineligible for reimbursement. 

We do not believe that the decision by the Comptroller General would be 
applicable in this case. Section 3 of the Act of Congress, approved March 3rd, 
1901, entitled, “An Act making appropriations for the current year and contingent 
expenses of the Indian Department, and for fulfilling treaty stipulations with 
various Indian Tribes for the fiscal year ending June 30th, 1902, and for other 
purposes,” which is the act authorizing the Secretary of the Interior to approve 
rights-of-way for telephone and telegraph lines across Indian lands, provides 
that the Secretary of the Interior is authorized and empowered to grant a right- 
of-way, in the nature of an easement, for the construction, operation, and mainte- 
nance of telephone and telegraph lines, and offices for general telephone and 
telegraph business, through any Indian reservation, through any lands held by 
an Indian tribe or nation in the Indian territory, through any lands reserved for 
Indian agency or Indian school, or for other purposes in connection with the 
Indian Service, or through any lands which have been allotted in severalty to any 
individual Indian through any law or treaty, ete. 

As you will note, it is stated that such rights-of-way shall be granted in the 
nature of an easement. The only way, as we understand it, in which the para- 
mount rights of the telephone company to locate and operate their pole line upon 
the right-of-way granted, could be terminated, would be by reason of non-use of 
such lands. 

» = . * 2 + ca 


In view of the fact that the Secretary of the Interior approved the application 
of the telephone company for such right-of-way, we believe that the telephone 
company’s rights would be the same as if they had secured an easement from a 
private individual, so that in constructing the highway, which would interfere in 
any way with the telephone company’s pole line, it would be necessary to make 
satisfactory settlement with the telephone company providing for the removal 
and replacement of the telephone line, before constructing the highway project. 
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The Mountain States Telephone and Telegraph Company in letter 
of May 18, 1938, also referred to in your letter, expresses its views in 
the matter as follows: 


As I understand it, the Comptroller General has ruled that where Federal 
Highway Projects require the relocation of telephone lines located upon private 
lands, the Telephone Company is entitled to reimbursement for all necessary 
expense involved, but that where the telephone lines are located upon United 
States Government lands, reimbursement should not be made. 

As discussed at the conference with Mr. Turnquist and Mr. Hattrick, we do 
not believe that a distinction has been noted between Indian Pueblo lands, which 
are owned by the Indians themselves, and therefore, partake of the character of 
private property, and Indian Reservations which are owned by the United States 
of America. In United States v. Mares, et al., 88 Pac, 1128, the Supreme Court 
of New Mexico said, with respect to Pueblo Indians: 


“While Congress has as a mere gratuity from time to time provided agents 
and special attorneys for them, it has never attempted thereby to reduce them 
to a state of tutelage or to put either them or their property under the charge 
or control of the government or its agents. On the contrary, they hold their 
lands and property by complete and perfect title antedating the sovereignty of 
the United States and recognized by its unconditional patent issued to them 
decades ago. They have full power to alienate their lands, and these, in the 
absence of any act of Congress to the contrary, are subject like other property to 
taxation by the territory.” 


While I believe that the situation with respect to Government supervision has 
been changed in the case of certain Pueblos, it would appear from the decisions 
and statutes that the Government merely exercises a guardianship over the 
Pueblo Indians and the Indians still retain title to the Pueblo Lands, In securing 
a right-of-way over the Pueblo lands, we follow a different procedure than that 
in securing rights,-of-way over Indian Reservations. In securing a right-of-way 
over Indian Pueblos, we secure a grant from the governing authorities of the 
Pueblo, which grant is then submitted to the Secretary of the Interior for ap- 
proval, and oftentimes a substantial amount is paid to the Indians for the right- 
of-way as a consideration for the grant. The amount of the consideration paid 
for the grant varies according to the value of the land crossed. In securing a 
right-of-way over Indian Reservations, we apply directly to the United States of 
America for our right-of-way grant in the same manner as we do when we apply 
for rights-of-way across National Forests, National Parks, and other public 
lands. 

‘We respectfully submit, therefore, that the Indian Pueblos fall within the 
category of private property and that, under the rule of the Comptroller General, 
this company is entitled to reimbursement for expenses incurred in relocating its 
plant. 


As stated in your letter, it has been held by this office that in the 
absence of specific authority appropriated moneys are not available 
for use in payment of the cost of removing and resetting telegraph 
and telephone poles, wires, etc., located upon public lands or reserva- 
tions of the United States. See decisions A-36464, dated July 22, 
1931; A-38299, dated September 8, 1931; A-44362, dated December 
1, 1932. Conceding that the removing and resetting of the telephone 
lines in the instant case were necessary to the successful prosecution 
of the projects, the sole question for consideration is whether the 
right of the Mountain States Telephone and Telegraph Company 
to maintain the lines was paramount to the right of the United States 
to demand their removal. The status of the lands—Laguna and 
Acoma Indian pueblo lands—upon which such lines were located is 
determinative of that question, i. e., whether such lands are “public 
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lands” or “reservations” within the meaning of the cited decisions of 
this office. While the Indians in these and other pueblos located in 
the State of New Mexico have been held to be wards of the United 
States (United States v. Joseph, 94 U.S. 614; United States v. San- 
doval, 231 U. 8. 28), the lands belonging to the various pueblos are 
held under a communal fee simple title (Zane v. Pueblo of Santa 
Rosa, 249 U. S. 110; United States v. Mares et al., 88 Pac. 1128; 20 
Op. Atty. Gen. 215). The term “public lands” has been held gen- 
erally to mean such lands belonging to the Government as are sub. 
ject to sale or other disposal under general land laws of the United 
States. In a suit to enjoin the Secretary of the Interior and the 
Commissioner of the General Land Office from offering, listing, or 
disposing of certain lands which were part of the territory of New 
Mexico and which were subsequently included in the territory of 
Arizona as public lands of the United States, the Supreme Court of 
the United States in Zane v. Pueblo of Santa Rosa, 249 U. S. 110, 
113, stated in pertinent part: 


The defendants assert with much earnestness that the Indians of this pueblo 
are wards of the United States—recognized as such by the legislative and execu- 
tive departments—and that in consequence the disposal of their lands is not 
within their own control, but subject to such regulations as Congress may pre- 
scribe for their benefit and protection. Assuming, without so deciding, that this 
is all true, we think it has no real bearing on the point we are considering. 
Certainly it would not justify the defendants in treating the lands of these 
Indians—-to which, according to the bill, they have a complete and perfect title— 


as public lands of the United States and disposing of the same under the public 
land laws. That would not be an exercise of guardianship, but an act of con- 
fiscation * * *, 


Also, while the Pueblo Indians have been held wards of the Gov- 
ernment, the ownership of the lands in fee by the Indian pueblos has 
been held consistent with wardship. See United States v. Joseph, 94 
U. S. 614, 618, in which the following was stated by the court: 


The Pueblo Indians, on the contrary, hold their lands by a right superior to 
that of the United States. Their title dates back to grants made by the govern- 
ment of Spain before the Mexican revolution—a title which was fully recognized 
by the Mexican government, and protected by it in the treaty of Guadaloupe 
Hidalgo, by which this country and the allegiance of its inhabitants was trans- 
ferred to the United States. 


It thus appears from the foregoing that the lands belonging to the 
Pueblo Indians upon which the involved road projects are to be prose- 
cuted are not “public lands” as those words were construed and ap- 
plied in the cited decisions of this office, and that the right of the 
named telephone and telegraph company to maintain the lines in 
question was paramount to the right of the Government to demand 
their removal. Accordingly, you are advised that the necessary cost 
of removing and resetting the poles, lines, etc., in connection with the 
prosecution of the referred-to highway projects within the Laguna 
and Acoma Indian pueblos may be paid from the appropriations 
otherwise available for the prosecution of such projects. 
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(B-7552) 


CONTRACTS—DAMAGES—ACTUAL—PERFORMANCE BEYOND 
CONTRACT REQUIREMENTS—GOVERNMENT LIABILITY 


Where a contract for furnishing a seagoing tug to tow a naval vessel to @ 
designated point and to assist in the sinking of the vessel, provided that 
the United States would not be responsible for damages to the tug due 
to conditions at sea or fouling of the tug by the vessel, but the tug was 
damaged in performing services in addition to those covered by the con- 
tract, required in an emergency and requested by the naval officer in 
charge of the sinking, contractor's claim for reimbursement on account 
of such damages may be paid upon the basis of an implied contract. 


Acting Comptroller General Elliott to the Acting Secretary of the Navy, 
December 27, 1939: 


I have your letter of December 7, 1939, and enclosures, wherein you 
request a decision as to whether payment is authorized of the claim 
of Mollers’ Towages, Ltd., in the sum of $188.01 (Shanghai dollars) 
arising out of the sinking of the ex-U. S. S. Monocacy on February 
10, 1939. 

The facts with respect to the matter are set forth in second indorse- 
ment of November 14, 1939, from Lt. Comdr. Harold Larner to the 
Bureau of Supplies and Accounts, as follows: 


1. It is believed that the claim for cost of repairs of damage suffered by the 
S. T. Pauline Moller while assisting in the sinking of the U. S. 8. Monocacy 
is just and that settlement should be made. The Monocacy was towed to sea 
by the Pauline Moller for sinking on Thursday, 9 February 1939. The tow 
departed from Shanghai, China, at approximately 0900 and reached the desti- 
nation specified in the contract at approximately 2355, same date. Upon ar- 
rival at the destination a navy crew was placed aboard the Monocacy to open 
her hatches and sea valves to allow the vessel to fill and sink. Upon comple- 
tion of this work the navy crew returned aboard the Pauline Moller and the 
Monocacy was cast adrift, it being estimated that the vessel would sink in 
approximately three hours. The Pauline Moller then stood by at a safe 
distance where the Board could observe the progress of the sinking. At 0300, 
10 February 1939, observations indicated that the freeboard of the vessel had 
not materially changed and that something had gone wrong. It was, there- 
fore, decided to stand by until daylight and attempt to place an inspection 
party aboard to determine what was wrong. At daylight, weather conditions 
had changed to such an extent that it was unsafe to risk sending a crew on 
board the Monocacy, also that vessel was drifting. Immediate and extreme 
measures had to be taken to sink the vessel in order not to allow her to become 
a derelict and a menace to navigation. I, therefore, requested the Tug Cap- 
tain to ram the Monocacy several times and try to destroy her watertight 
integrity. The Captain agreed and the Pauline Moller rammed the Monocacy 
several times but without much success, only a slight opening up of the struc- 
ture above the waterline resulted. I then requested the Captain to attempt 
to get alongside the vessel and pump water into her, using the Pauline Moller’s 
fire pnmp equipment. The Captain agreed to make an attempt but weather 
conditious had become so severe that the Pauline Moller’s port fender aft was 
badly damaged by the two vessels rolling together and this attempt was 
abandoned. The Captain called my attention to the damage, stating that 
the work I had requested was over and above the requirements of the contract. 
I agreed to take the matter up with the Naval Purchasing Office, Shanghai, 
China, and endeavor to obtain compensation for the damage incurred. Later, 
it became necessary for the Pauline Moller to again ram the Monocacy a num- 
ber of times before sinking was effected. During the sinking operations the 
tug’s personnel rendered every assistance requested and cooperated to the 
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fullest extent. A complete written report of the operations was submitted 
by the Board to conduct the sinking of the Monocacy to the Commander in Chief, 
Asiatic Fleet, in February 1939, which was later forwarded to the Navy 
Department. 

2. It is considered that the claim for payment for damages submitted by the 
Mollers’ Towages, Ltd., is fair and just and payment is recommended. 

Insofar as here pertinent the contract required the contractor to 
furnish— 

Services of a seagoing tug to tow the ex-U. 8. S. Monocacy from the U. 8. 
Naval Buoys in Whangpoo River off the French Bund, Shanghai, to a position, 
approximately 100 miles from the above-mentioned buoys, designated as Lat. 
30°45’ North, Long. 123°5’ East and upon arrival at the designated point to 
stand by and render assistance in the sinking, in deep water, of the ex-U. 8. 8. 
Monocacy. 

The above services must include the following: 

Contractor to supply: 
(a) Necessary towing equipment. 
(b) Small boat for conveyance to and from ex-U. S. 8. Monocacy at 
point of sinking. 
(c) Food and sleeping accommodation for a maximum of three members 
of the U. 8. Naval Board conducting the sinking. 


It was further agreed that— 


Neither the Government of the United States not [nor] the United States 
Navy assumes any responsibility for damages incurred by the tug of the success- 
ful bidder due to conditions at sea or by fouling of the tug by the ex-U. 8. 8S. 
Monocacy. 

It appears the contractor has been paid the stipulated contract 
price of $1,500 (Shanghai dollars) and the question now is whether 
it may be paid the additional sum of $188.01 (Shanghai dollars) for 
damages sustained by the contractor’s tug. The Officer in Charge, 
Purchasing and Disbursing Office, Shanghai, China, has recommended 
allowance on the basis that services were performed by the contractor 
in addition to those required by the contract. 

Although the contractor was required to “render assistance” in the 
sinking it was not required to actually sink the ship and, obviously, 
the contract did not contemplate or require that the tug be used for 
the purpose of ramming the Monocacy or of pumping water into her. 
It seems clear that the ramming and pumping operations were out- 
side the scope of the contract and—because of their nature and of the 
likelihood of damage thereby being caused to the tug—the Govern- 
ment’s request that the ship be rammed and that she be sunk by 
pumping water into her might reasonably be considered as including 
an implied promise to pay for any damage to the tug resulting 
therefrom. Indeed, it appears the naval officer in charge agreed to 
seek payment for the damage, and, presumably upon the basis of 
such agreement, the contractor subsequently rammed the Monocacy 
a number of times. 

While the contract provided that the United States would not 
assume responsibility for damages incurred by the tug due to condi- 
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tions at sea or by fouling of the tug by the Monocacy, such provision 
does not preclude allowance of the present claim since the damage 
here involved was not due to those conditions but was due directly to 
the performance in an emergency of services required in addition to 
the services covered by the contract. 

Under the circumstances this office is not required to object to pay- 
ment of the subject claim, if otherwise proper, upon the basis of an 
implied contract and as in full and final settlement of any and all 
claims incident to, resulting from, or in connection with the sinking 
of the Monocacy. 


The papers forwarded with your letter are returned herewith. 


(B-7681) 


ADVERTISING—BIDS—REJECTION—PRICE UNCERTAINTIES 
RESULTING FROM STATE PRICE-FIXING ORDERS 


Bids for furnishing supplies to the Government which are so qualified as to 
render indefinite the contract price to be paid should be rejected for 
uncertainty. 

Bids for furnishing cream to a Veterans’ Administration Facility which are 
qualified, in order to conform to an order of a State milk control board, by 
reciting that the bid prices are not below the minimum prices fixed by said 
board and providing that the contract prices will be increased in accordance 
with any increase in said minimum prices during the contract period, 
should be rejected not only because they are uncertain, and do not conform 
to the advertised specifications, but because they include stipulations repug- 
nant to statutory requirements of the Federal Government and in deroga- 
tion of its rights in contracting for supplies. 


Acting Comptroller General Elliott to the Administrator ef Veterans’ Affairs, 
December 29, 1939: 


I have your letter of December 19, 1939, with enclosures, as follows: 


The Veterans’ Administration Facility, Lyons,-New Jersey, under date of De- 
cember 8, 1939, opened bids for supplying cream to that facility during the pe- 
riod December 15, 1939, to March 31, 1940, and an abstract of the bids follows: 


International Milk Co., Inc., $1.10 per gallon. 
Schmalz Dairy Products, Inc., $1.10 per gallon. 
Cream Top Farms, Inc., $1.196 per gallon. 
Borden’s Farm Products, $1.224 per gallon. 


The International Milk Co., Inc., included in its bid the following condition : 

“All prices herein contained are not below the minimum prices fixed by the 
official orders of the Milk Control Board of the State of New Jersey applying 
thereto. Should said minimum prices be increased during the period of this 
agreement, deliveries made during the period of such increased prices shall be 
at prices not below the minimum prices so fixed in the orders of the Board and 
applicable thereto.” 

Schmalz Dairy Products, Inc., included in its bid the following condition: 

“All prices herein contained are not below the minimum prices fixed by the 
official orders of the Milk Control Board of the State of New Jersey applying 
thereto. Should said minimum prices be increased during the period of this 
agreement, deliveries made during the period of such increased prices shall be 
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at the prices not below the minimum prices so fixed in the orders of the Board 
and applicable thereto. 

“Should said minimum prices be decreased during the period of Nis agree- 
ment, deliveries made during the period of such decreased prices shall be at the 
minimum prices so fixed in the orders of the Board and applicable thereto.” 

The International Milk Co., Inc., and Schmalz Dairy Products, Inc., no doubt 
qualified their bids in the manner indicated because of the following official 
order issued by the Milk Control Board, State of New Jersey, under date of 
November 25, 1939: 

“By virtue of authority vested in the Milk Control Board by Chapter 82, 
Pamphlet Laws of 1939, and more particularly but not in limitation of the fore- 
going by sections ten (10) and twenty (20) of the aforesaid act and the Board 
having found after a careful consideration of all the facts appearing that it is 
necessary to promulgate this order to carry out the purposes and provisions of 
the law, it is hereby ORDERED. 

“1. The provisions of this Order shall apply to the entire State of New Jersey. 

“2. Whenever proposals, bids, or contracts are made by dealers, subdealers, 
or stores to furnish milk to the state, a county, a municipality, or to the Federal 
Government, or any branch or agency of the aforesaid, or to any person for a 
definite fixed period, said proposal, bid, or contract shall have included therein 
a provision or clause providing that all quotations and prices are not below the 
minimum prices fixed by the orders of the Board and applicable thereto, and 
are subject to increases to meet the minimum-price provisions of the subsequent 
orders of the Board applying thereto at the time of delivery and that no sales 
will be made below such minimum prices. 

“This clause or provision shall be in the following language, or such as is 
equivalent thereto: 

“All prices herein contained are not below the minimum prices fixed by the 
official orders of the Milk Control Board of the State of New Jersey applying 
thereto. Should said minimum prices be increased during the period of this 
agreement, deliveries made during the period of such increased prices shall be 
at prices not below the minimum prices so fixed in the orders of the Board and 
applicable thereto. 

“8. This Order shall take effect at 12:01 A. M., Eastern Standard Time, Fri- 
day, December 1, 1939.” 

The decisions of your office have held uniformly that a bid so qualified as to 
render indefinite the price to be paid by the Government must be rejected, and 
in consonance therewith the Veterans’ Administration ordinarily would reject 
the bids of the International Milk Co., Inc., and Schmalz Dairy Products, Inc., 
and accept the lowest unqualified bid, namely, that of Cream Top Farms, Inc. 

However, it is believed that the conditions obtaining in the State of New 
Jersey, under which the Milk Control Board, by virtue of authority vested in it 
by the laws of New Jersey, may dictate to bidders the manner in which they 
shall qualify their bids for the purpose of maintaining minimum prices fixed 
by the Milk Control Board, warrant, in the interest of economy, the establish- 
ment of a policy which will permit favorable consideration of bids in which 
there have been incorporated provisions of the kind quoted, supra. 

It will be appreciated if you will advise at an early date whether the bid of 
Schmalz Dairy Products, Inc., which provides for an increase or decrease in the 
price quoted, may be favorably considered, or whether, if it be decided to let a 
contract, the unqualified bid of Cream Top Farms, Inc., must be accepted. 

The bids and the official order issued by the Milk Control Board under date 
of November 25, 1939, which you are requested to return with your reply, are 
enclosed. 


As you state, the decisions of this Office have been to the effect that 
bids so qualified as to render indefinite the contract price to be paid 
are for rejection for uncertainty; and the facts here presented would 
not appear to afford any valid reason for abrogation of the rule here. 
Also, it is equally true and apparent in this case that a contract 
awarded on a bid as qualified by the low bidders would not be the 
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contract offered to all bidders. 19 Comp. Gen. 450, and cited 
decisions. 

But in addition to these factors, there is for consideration the 
apparent purpose and necessary and immediate effect of the Order of 
the New Jersey Milk Control Board in question as applied to con- 
tracts of the Federal Government. 

Official Order No, 39-28, issued by the New Jersey Milk Control 
Board November 25, 1939, effective December 1, 1939, quoted in your 
submission, provides in essence, so far as here pertinent, as follows: 


Whenever proposals, bids, or contracts are made by dealers, subdealers, or 
stores to furnish milk to * * * the Federal Government, or any branch or 
agency of the aforesaid * * * for a definite fixed period, said proposal, bid, 
or contract shall have included therein a provision or clause providing that all 
quotations and prices are not below the minimum prices fixed by the orders of 
the Board and applicable thereto and are subject to increases to meet the 
minimum price provisions of the subsequent orders of the Board applying 
thereto at the time of delivery and that no sales will be made below such 
minimum prices. 


Thus stated, the Order immediately appears as an undertaking by 
the Milk Control Board of the State of New Jersey not only to dictate 
the terms upon which the Federal Government may contract for milk 
and milk products within the State of New Jersey and to prescribe 
the provisions to be embodied in contracts therefor but to control the 
course of such contracts during their existence and, at its own will, 
to increase the prices which the Government shall pay for milk and 


milk products under a prevailing contract, without consideration of 
the motive prompting the Board in any possible increase in prices 
ordered by it, notwithstanding the requirements of Federal statutes 
relative to contracts for purchases for Government needs. 

There would appear to be no legal authority for such undertaking on 
_ the part of the State of New Jersey either by legislation or by means 
of regulations issued under color or cover of authority purported to 
be conferred upon the said Board by State statute. It has been held by 
the Supreme Court of the United States that one State has no power 
to project its legislation into another State by regulating prices to be 
paid in that State for milk acquired there, and that such an under- 
taking cannot be upheld as a valid exercise by the State of its internal 
police power, Baldwin v. Seelig, 294 U. S. 511, 522-523, and it would 
appear to be equally true that a State has no power to “project its 
legislation” into the realm of Federal Government contracting or, 
directly or indirectly, to impose restrictions upon Federal Government 
contracting for necessary foodstuffs within its borders in the face of 
Federal statutes which prescribe and must control the basis of con- 
tracting for the needs of the Government. 16 Comp. Gen. 348; id. 484; 
17 id. 287, and cases cited; A-89192, January 31, 1939. 
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Hence, it must follow that a bid qualified by the inclusion of the 
provision prescribed in such Order not only is not responsive to the 
advertised specifications, and unacceptable for uncertainty, but is 
likewise objectionable as including stipulations repugnant to statutory 
requirements of the Federal Government and in derogation of the 
rights of the Federal Government in contracting for the purchase of 
supplies. See Panhandle Oil Company v. Knox, 277 U.S. 218. 

Accordingly, you are informed that the two lower bids listed in your 
submission appear to be properly for rejection for the reasons assigned 
herein, and award on the lowest unqualified bid is authorized if it be 
administratively determined to be to the interests of the Government 
to let a contract for cream for the Facility at Lyons at this time. 

The papers are returned herewith, 


(B~7395) 


SUBSISTENCE—PER DIEMS—ARMY OFFICER RETURNING FROM OR- 
GANIZED RESERVE DUTY—TEMPORARY DUTY EN ROUTE TO NEW 
STATION 


A Regular Army officer transferred from Organized Reserve duty to a Regular 
Army post is entitled to actual expenses, or per diem in lieu thereof, while 
performing the necessary travel, and where the travel was by Government 
vessel with assignment of the officer to temporary duty at a place en route 
while awaiting further transportation, such assignment did not terminate 
his travel status as an officer returning from such duty (11 Comp. Gen. 31, 
distinguished) and while he was entitled only to actual expenses during 
travel on the Government vessel (act of April 15, 1926, 44 Stat. 259) he may 
be paid per diem in lieu of subsistence, as authorized by his orders, while 
at the temporary duty place notwithstanding the period there was inter- 
rupted by an intervening period when the officer was in a mileage status 
while traveling under additional orders for temporary duty at still another 
place. 


Assistant Comptroller General Elliott to Maj. T. H. Chambers, United States 
Army, January 2, 1940: 

There has been received your letter of November 15, 1939, request- 
ing decision whether you are authorized to make payment on a 
voucher transmitted therewith in favor of Col. Frank D. Applin, 
Signal Corps, United States Army, in the amount of $34.50, for per 
diem of $6 from 1 p. m. September 18, 1939, to 10 a. m. September 
19, 1939, and from 6 p. m. September 22, 1939, to 12 noon, September 
27, 1939, while on temporary duty in the Second Corps Area awaiting 
continuation of his travel, directed by transport from San Francisco, 
Calif., to the Puerto Rican Department. 

Paragraph 2, Special Orders No. 142, War Department, dated June 
19, 1939, authorized travel, as follows: 

2. Par. 2, S. O., 37, W. D., 1939, as amended by par. 3, S. O., 87, W. D., 1939, 
is revoked. Colonel Frank D. Applin, Signal Corps, is relieved from detail 


with the Organized Reserves, Ninth Corps Area, with station at San Francisco, 
California, effective in time to comply with this order, and is then assigned to 
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duty in the Puerto Rican Department. He will sai] on the transport scheduled 
to leave San Francisco, California, on or about August 30, 1939, for New York, 
New York, and, upon arrival, will report to the commanding general, Second 
Corps Area, for temporary duty until such time as will enable him to sail on the 
transport scheduled to leave New York, New York, on or about September 27, 
1939, for the Puerto Rican Department. He will sail on that transport and, 
upon arrival, will report to the commanding general for duty with the Signal 
Corps. The name of Colonel Applin is removed from the detached officers’ list, 
effective upon relief from his present duties. The travel directed is necessary 
in the military service. Reimbursement for travel and flat per diem of $6.00, 
in lieu of subsistence, are authorized (A. R. 35-4820). FD 1243 P 7-0622, 
7-0630, 7-0696, 7-0625, 7-1378, 7-0700, 7-0730, 7-0110, 7-0284 A 1505-0 (A, G. 
210.31) (9 June, 39). 


The Adjutant General, by letter of September 7, 1939, to Colonel 
Applin, sent through the commanding general, Second Corps Area, 
directed travel by reason of temporary duty at Washington, D. C., 
as follows: 


1. The Secretary of War directs as necessary in the military service that 
upon arrival in New York, New York, on or about September 15, 1939, you 
proceed to Washington, D. C., and report to The Adjutant General for tem- 
porary duty for a period of about five days to confer with the chief signal 
officer concerning Signal Corps activities in the Puerto Rican Department, and 
upon completion this temporary duty return to New York, New York, to comply 
with paragraph 2, Special Orders No. 142, War Department, 19389. 

2. The travel involved is chargeable to FD 1423 P 177-0620 A 0410-0. 


The voucher shows the officer departed San Francisco, September 
1, 1939, arrived New York, N. Y., at 1 p. m., September 18, 1939, 
departed thence at 10 a. m., September 19, 1939, arrived Washington 


same date at 3:30 p. m., departed thence at 2 p. m., September 22, 
1939, arrived at New York, N. Y., the same date at 6 p. m., departed 
for San Juan at 12 noon, September 27, 1939, and arrived at his 
destination October 2, 1939. 

Colonel Applin was relieved from assignment to duty with the 
Organized Reserves, Ninth Corps Area, with station at San Fran- 
cisco, and was assigned to Regular Army duty in the Puerto Rican 
Department. Travel was directed by Army transport from San 
Francisco to New York, at which place he was directed to report 
to the commanding general, Second Corps Area, for temporary duty 
until such time as would enable him to sail on another transport to 
his new station. The effect of the orders of September 7, 1939, was 
to suspend the original orders while the officer was in a mileage 
status, traveling to Washington and returning to New York. While 
traveling by Government-owned vessels, actual expenses only were 
authorized under the provisions of the act of April 15, 1926, 44 Stat. 
259. A-36993, July 9, 1931. By reason of the officer’s assignment 
to temporary duty upon arrival at New York his status of traveling 
on a Government-owned vessel was interrupted. 11 Comp. Gen. 31. 
However, the annual appropriation acts for the War Department, 
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under the heading “Organized Reserves,” currently 53 Stat. 614, 
provide funds: 


* * * for the actual and necessary expenses, or per diem in lieu thereof, 
at rates authorised by law, incurred by officers and enlisted men of the Regular 
Army * * traveling on duty in connection with the Organized Re- 

~ 


serves, * * 

The rule is that an officer of the Regular Army assigned for duty 
with the Organized Reserves, is entitled to actual expenses, or per 
diem in lieu thereof, while traveling from place of assignment to a 
Regular Army post. The assignment of this officer to temporary 
duty while awaiting further transportation at New York, did not 
terminate his travel status, as a Regular Army officer returning from 
Organized Reserve duty to an Army post, and while assigned to 
temporary duty awaiting transportation by transport from New York 
to San Juan, he is entitled under the cited statute to the per diem 
allowance authorized by his orders. Accordingly, you are advised 
that, if otherwise correct, payment is authorized on the voucher 
returned herewith. 


(B-7456) 


TRAVELING EXPENSES—ARMY OFFICER CHANGING STATION—INTER- 
MEDIATE LEAVE OF ABSENCE AND FURTHER PERMANENT STATION 


CHANGE 


The following statutory rule (Army Appropriation Act of June 12, 1906, 34 Stat. 
247) is applicable also to travel expenses where that method of reimburse- 
ment is required instead of mileage: “When the station of an officer is 
changed while he is on leave of absence he will on joining the new station 
be entitled to mileage for the distance to the new station from the place 
where he received the order directing the change, provided the distance be 
no greater than from the old to the new station ; but if the distance be greater 
he will be entitled to mileage for a distance equal to that from the old to 
the new station only.” 

Where an Army officer, under orders relieving him from duty in a foreign coun- 
try and granting leave of absence prior to his reporting to new station in 
the United States, was assigned to temporary duty at another foreign city 
to which he had traveled while on leave and not under orders, he is not 
entitled to any traveling expenses under subsequent orders fixing the place 
of temporary duty as his new permanent duty station since no travel was 
required under said orders. 


Assistant Comptroller General Elliott to Henry B. Ball, Special Disbursing 
Agent, January 2, 1940: 

There has been received your request of October 28, 1939, for deci- 
sion whether you are authorized to pay Maj. Lowell M. Riley, Field 
Artillery, United States Army, the amount of $59.96, covering his 
claim, under section 12 of the act of June 10, 1922, 42 Stat. 631, for 
reimbursement of the cost of constructive rail transportation and 
first-class sleeping carfare from Budapest, Hungary, to Paris, 
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France, for travel stated to have been performed August 25 to 27, 
1939. It is stated on the voucher that: 


Major Lowell M. Riley, F. A., was by par. 34, Special Orders No. 85, War 
Department, April 12, 1989, relieved from duty as military attaché at Buchar- 
est, Rumania, effective about May 1, 1939, and assigned to duty at Fort Sill, 
Oklahoma. By par. 1, of the same order he was given leave of absence for 
four months with permission to travel abroad. 

By reason of telegraphic orders received from the office of The Adjutant 
General he went to London, England, from Bucharest on June 2, 1939, for a 
physical examination. He then returned, for his own convenience, to Budapest, 
a less distance than to Bucharest. 

He came to Paris, France, arriving on August 27, 1939, where he was placed 
on temporary duty in accordance with telegraphic instructions received from 
the office of The Adjutant General. Par. 5, Special Orders No. 212, War Depart- 
ment, September 12, 1989, relieved him from assignment to Fort Sill and placed 
him on duty as an assistant military attaché at Paris, France. Copies of the 
orders and telegrams mentioned herein are filed herewith. 


The orders attached are as follows: 
Special Orders No. 85, War Department, dated April 12, 1939, 
paragraphs 1 and 34: 


1. Leave of absence is granted to each of the followinng-named officers, 
effective on or about the date specified : 
o * . - 7 + * 

Major Lowell M. Riley (Field Artillery), General Staff Corps, four months, 
May 1, 1989, with permission to visit foreign countries. 

* * * * . a * 

84. Major Lowell M. Riley, Field Artillery, is relieved from assignment and 
duty as acting military attaché to Rumania, Bucharest, Rumania, effective on 
or about May 1, 1939, is then assigned to the 1st Field Artillery, Fort Sill, 
Oklahoma, will proceed to that station and report for duty accordingly. The 
travel directed is necessary in the military service. In lieu of subsistence a 
flat per diem of $6.00 is authorized, in accordance with existing law and regula- 
tions. FD 1482 P 1-0620, 80-0600 A 0410-9 from Bucharest to New York, 
New York, and FD 1407 P 1-0620, 80-0600 A 0410-9 from New York to Fort 
Sill. If the travel from New York to Fort Sill is performed by privately 
owned automobile detached service for seven days is authorized (A. G. 210.681) 
(10 Apr. 39). 

By order of the Secretary of War: a 

Undated telegram stated to have been received May 6, 1939: 


U. 8. Govt. 

Mil. Attaché. 
Am. Legation. 
Buc. 

CGde. Washington. 


Six fifth the Secretary of War directs special physical examination prior to 
June 30, 1939, by naval medical officer of all Regular Army officers on duty or 
on leave in Europe and Africa. You and officers in your country will com- 
municate with the United States naval attaché, American Embassy at London, 
England, for information as to where and when to report for this physical 
examination. It is desired that this examination be completed as soon as 
practicable and not later than June 30, 1939. Report when completed. Travel 
directed is necessary in the military service. FD 1401 P 177-0620 A 0410-9. 
In lieu of subsistence a flat per diem of six dollars is authorized in accordance 
with existing law and regulations. 

Telegram dated August 25, 1939: 


ADAMS, 


From: Washington. 
To: Military Attaché, American Embassy, Paris. 
2707 Twenty-fourth. 
Hold Major Lowell M. Riley temporary duty pending further instructions. 
ADAMS. 


nn oe On 6 ae 
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Special Orders No. 212, War Department, dated September 12, 
1939: 

Major Lowell M. Riley, Feld Artillery, now on temporary duty in the office 
of the military attaché, Paris, France, is relieved from assignment to the 
1st Feld Artillery, Fort Sill, Oklahoma, is assigned to duty as assistant 
military attaché to France, Paris, France, and will report to the military 


attaché for duty. The name of Major Riley is placed on the detached officers’ 
list (A. G. 210.681) (11 Sept. 39). 


The act of June 12, 1906, 34 Stat. 247, 10 U. S. C. 743, provides: 


* * * when the station of an officer is changed while he is on leave 
ef absence he will on joining the new station be entitled to mileage for the 
distance to the new station from the place where he received the order direct- 
ing the change, provided the distance be no greater than from the old to 
the new station; but if the distance be greater he will be entitled to mileage 
for a distance equal to that from the old to the new station only: * 


This statutory rule is applicable also to travel expenses where that 
method of reimbursement is required instead of mileage. 

It would appear this officer traveled to Paris, while on leave, and 
while there, he was placed on temporary duty. The travel to such 
temporary duty station was not performed under orders of an officer 
authorized to direct travel to that place. Special Orders No. 85 
assigning the officer to Fort Sill never became effective as the officer 
was relieved from such assignment while on temporary duty in the 
office of the military attaché, Paris, France. The officer was at Paris 
on leave when assigned to temporary duty there, and when assigned 


September 12, 1939, to duty as assistant military attaché, no travel 
was required and none was performed under Special Orders No. 
212. Payment of traveling expenses under such orders is not 
authorized. 

The voucher will be retained in this office. 


(B-7033) 
DAMAGES—PRIVATE PROPERTY—RIVERS AND HARBORS WORKS 


Claims for damages to personal property not exceeding $500 and not caused by 
negligence of any Government officer or employee, when occasioned in con- 
nection with rivers and harbors works, are for payment by a disbursing 
officer under the provisions of section 9 of the act of June 5, 1920, 41 Stat. 
1015, but such payments may not be made from funds allocated to projects 
from emergency relief appropriations which made no provision for payment 
of damages, and which were expressly allocated on condition that all claims 
for damages to personal property incident to the construction undertaken be 
assumed by the local interests involved. 

The act of December 28, 1922, 42 Stat. 1066, authorizing the heads of departments 
to consider, ascertain, adjust, and determine private property damage claims 
in amounts not to exceed $1,000 caused by negligence of any officer or employee 
of the Government acting within the scope of his employment, supersedes 
section 9 of the act of June 5, 1920, 41 Stat. 1015, with respect to all claims 
for damages incident to river and harbor works caused by such negligence, 
and such claims are not for payment by a disbursing officer but should be 
certified to the Congress for an appropriation in accordance with the 
superseding act. 
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Assistant Comptroller General Elliott to Maj. Theodore Wyman, Jr., United 
States Army, January 8, 1940: 


There has been received by reference from the Chief of Engineers, 
photostatic copy of your letter of May 3, 1938, reading as follows: 


1. Herewith notices of exception from the General Accounting Office disallowing 
payments made on the following vouchers: 


Veer doe Payee Amount Account of— 
4415 | May.--| Einer Gunners__-_--___- $10. 19 | Ist Lt. C. R. Jones, C. 
5726 | June..-| John ? Tatum [Tat- 7. 50 E., Symbol 96-168. 
man]. 
564 | July...._| Harry H. Hansen_-_-_-_-_-. 215. 00 





2. Payments cited above cover reimbursement for damages to personal prop- 
erty per authority of the Secretary of War attached to each voucher. 

3. The allotment of funds “Emergency Relief, War, Rivers and Harbors, 
Flood Control, etc., 1935-1937” from the appropriation provided by the Emer- 
gency Relief Appropriation Act of 1985 was for the prosecution of river and 
harbor works, flood-control work, etc., under the supervision and control of 
the Chief of Engineers acting pursuant to and under the authority of various 
general and special statutes governing the prosecution of such works. Attention 
is invited to the fact that section 9 of the River and Harbor Act of June 
5, 1920 (41 Stat. 1015) authorizing the Chief of Engineers, subject to approval 
of the Secretary of War, to adjust and settle certain claims for damages sus- 
tained in the prosecution of river and harbor works is such a statute and that 
it authorizes the settlement of such claims and the payment thereof 
“* * * from the appropriation directly involved.” Since the funds ques- 
tioned were allotted and used for the prosecution of river and harbor works, 
since the damage was sustained in the prosecution thereof, and since the claim 
was adjusted and paid as specifically authorized under the act of June 5, 1920, 
supra, it is considered that the appropriation was properly charged and it is 
therefore, requested that the suspension be removed. 


Payment in each case was made from the appropriation “013028, 
_ Emergency Relief, War, Rivers and Harbors, Flood Control, Etc., 
1935-87, Project No. 13-130,” and credit was disallowed, in effect, for 
the reason that funds allocated from the appropriation provided by 
the Emergency Relief Appropriation Act of April 8, 1935, 49 Stat. 
115, are not available for reimbursement for damages to personal 
property. 

With regard to the payment of $10.19 to Einer Gunners, truck 
driver, as reimbursement of cost of articles of clothing, worn and 
damaged, it was administratively determined that the truck which 
Gunners was operating suddenly broke into flames which, after a 
thorough investigation, was found not to have been the result of 
fault or negligence on the part of the operator and that through 
cool-headedness and quick action and at considerable personal risk, 
the operator saved the dump truck from complete destruction and 
was commended by the district engineer for his action. 

With regard to the payment of $7.50 to John O. Tatman for reim- 
bursement of the cost of repairing his Chrysler sedan, damaged by 
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Government-owned Ford pick-up truck No. 2871, it was administra- 
tively determined by investigation that M. B. Maupin, the driver 
of the Government vehicle, was responsible for the accident in that 
he pulled away from the curb without giving the proper signal or 
taking the proper precautions and in so doing struck and damaged 
the Chrysler sedan to the extent of $7.50. 

With regard to the payment of $215 to Harry H. Hansen in settle- 
ment of claim against the United States for damages to his 1932 
DeVaux sedan which was wrecked on December 9, 1935, when struck 
and crushed by a crane owned and operated by the Los Angeles 
engineer district, it was administratively determined that Hansen’s 
car was parked on a county road and in a location where employees 
habitually park and that the cause of the accident apparently was 
inexperience on the part of the crane operator who became excited 
when the crane slipped out of gear and failed to alter its course down 
the hill or to stop its movement. 

In forwarding the claims to the Secretary of War, the Chief of 
Engineers, in each case, stated, in effect, that the claim is within the 
scope of the act of June 5, 1920; that the amount is considered reason- 
able ; that the claimant has agreed to accept the amount in full settle- 
ment; and that, therefore, it is recommended that authority be 
granted to pay the claim from the appropriation under which the 
truck or vehicle which caused the damage was being operated. The 
recommendation in each case was approved by the Secretary of War. 

Section 9 of the act of June 5, 1920, 41 Stat. 1015, amending section 
4 of the act of June 25, 1910, reads as follows: 

That whenever any vessel belonging to or employed by the United States 
engaged upon river and harbor works collides with and damages another vessel, 
pier, or other legal structure belonging to any person or corporation, and when- 
ever, in the prosecution of river and harbor works, an accident occurs damaging 
or destroying property belonging to any person or corporation, and whenever 
personal property of employees of the United States, who are employed on or 
in connection with river and harbor works, is damaged or destroyed in connec- 
tion with the loss, threatened loss, or damage to United States property, or 
through efforts to save life or to preserve United States property, the Chief of 
Engineers shall cause an immediate examination to be made, and if, in his 
judgment, the facts and circumstances are such as to make the whole or any 
part of the damages or destruction a proper charge against the United States, 
the Chief of Engineers, subject to the approval of the Secretary of War, shall 
have authority to adjust and settle all claims for damages or destruction caused 
by the above designated collisions, accidents, and so forth, in cases where the 
damage or expense does not exceed $500, and pay the same from the appropria- 


tion directly involved, and to report such as exceed $500 to Congress for its 
consideration. 


The act of December 28, 1922, 42 Stat. 1066, provides: 


That when used in this act the terms “department and establishment” and 
“department or establishment” mean any executive department or other inde- 
pendent establishment of the Government; the word “employee” shall include 
enlisted men in the Army, Navy, and Marine Corps. 

Sec. 2. That authority is hereby conferred upon the head of each department 
and establishment acting on behalf of the Government of the United States to 
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consider, ascertain, adjust, and determine any claim accruing after April 6, 
1917, on account of damages to or loss of privately owned property where the 
amount of the claim does not exceed $1,000, caused by the negligence of any 
officer or employee of the Government acting within the scope of his employ- 
ment. Such amount as may be found to be due to any claimant shall be certi- 
fied to Congress as a legal claim for payment out of appropriations that may 
be made by Congress therefor, together with a brief statement of the character 
of each claim, the amount claimed, and the amount allowed: Provided, That no 
claim shall be considered by a department or other independent establishment 
unless presented to it within one year from the date of the accrual of said 
claim. 


Sec. 3. That acceptance by any claimant of the amount determined under the 
provisions of this act shall be deemed to be in full settlement of such claim 
against the Government of the United States. 

Sec. 4. That any and all acts in conflict with the provisions of this act are 
hereby repealed. 

Presidential letter, No. 75, dated July 10, 1935, requested the Secre- 
tary of the Treasury to transfer $13,869,000 from the appropriation 
made available by the Emergency Relief Appropriation Act of 1935, 
approved April 8, 1935, to the War Department, Corps of Engineers, 
for purposes as indicated below: 

For the improvement of rivers and harbors, power, flood control, and other 
related projects and developments and for the prevention of shore erosion in 
accordance with the attached schedule of projects. Subject to the application 
of title III of the Treasury and Post Office Appropriation Act, fiscal year 1934, 
to the acquisition of articles, materials, and supplies for use in carrying out 
such projects (O. P. No. 13-180 to 13-143). 

In the attached schedule of allotments there is allocated $1,545,000 
for construction of a concrete channel, Sycamore Wash, and to in- 
crease the capacity of the concrete conduit, Verdugo Wash, located 
at Glendale and Los Angeles, Calif., under official project 13-130. 
There are also allocated $944,000 for construction of reinforced con- 
crete conduits, Alhambra Wash (official project 13-137) ; $1,175,000 
for the construction of a debris basin and permanent channel, Eaton 
’ Wash, just above North Avenue in the city of Pasadena to Rio Hondo, 
Pasadena (official project 13-139) ; and $594,000 to construct a semi- 
elliptical conduit from Santa Monica near Wilshire Boulevard to the 
Pacific Ocean, Kentor Canyon, Los Angeles (official project 13-142). 
These projects were combined with project 13-130 by Presidential 
letter, No, 1188, dated December 2, 1935, and consolidated into one 
project under official project No. 13-130. 

The allotments covered by Presidential letter, No. 75, allocated to 
official projects 13-130 to 13-143, inclusive, were made subject to the 
following stipulations: 

The allocation for above projects is subject to the condition that local interests 
are to provide all rights-of-way, assume responsibility for the maintenance and 
operation of the completed structures, and for any damages to private property 
incident to construction, and to contribute the sum of $3,600,000 to the cost of 
construction, this contribution to be advanced during the progress of construc- 
tion in proportion to the expenditure made by the Federal Government. 

Additional allotments of $300,000, $1,000,000, $400,000, and $385,000 
were made to official project 13-130 by Presidential letters, Nos. 1769, 
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1780, 1839, and 1853, dated July 2, July 9, August 31, and September 
16, 1936, respectively. | 

Ordinarily such claims as that of Einer Gunners, on voucher 4415, 
for damages to personal property not caused by negligence of any 
Government officer or employee, are for payment by a disbursing 
officer under the provisions of the act of June 5, 1920, when the dam- 
ages were occasioned in connection with river and harbor works, 
from funds made available for such work. In this case, however, the 
funds charged were allocated to projects from emergency relief appro- 
priations which made no provision for the payment of damages and 
expressly allocated by the President on condition that all claims for 
damages to personal property incident to the construction undertaken 
be assumed by the local interests involved and payment to Gunners 
from the appropriation charged was not authorized. 

The payments to Tatman on voucher 5726 and to Hansen on 
voucher 564 were for damages to personal property due to the negli- 
gence of Government employees and even if the appropriation from 
which payments were made had provided for the payment of damages 
to personal property and payment for damages had not been pro- 
hibited by the terms of Presidential allotment, said payments would 
not have been authorized to be made by a disbursing officer from the 
appropriation charged because the act of December 28, 1922, had the 
effect of superseding the act of June 5, 1920, with respect to all claims 
for damages incident to river and harbor works caused by the negli- 
gence of any officer or employee of the Government and the claims 
should have been certified to the Congress for an appropriation in 
accordance with said act of December 28, 1922. 4 Comp. Gen. 876; 
11 Comp. Gen. 502; and A-37446, July 22, 1931. 

Credit for payment on vouchers 4415, 5726, and 564 is not author- 
ized and the action taken in the audit must be and is sustained. 


( B-7659) 


TAXES, EXCISE—STAMPS ON CHECKS—FOREIGN COUNTRIES—DIS- 
BURSING OFFICERS’, PAYEES’, ETC., LIABILITY 


Appropriated moneys, including those of the State Department for “Contingent 
expenses, Foreign Service,” are not available for payment for Canadian ex- 
cise tax stamps—required by the presently existing Canadian Special War 
Revenue Act—for use upon checks drawn on accounts in Canadian banks by 
officials of the State Department, whether the accounts are in banks which 
may or may not have been designated by the Secretary of the Treasury as 
limited Government depositaries, or for use upon checks drawn on the 
Treasurer of the United States by the District Accounting and Disbursing 
Officer in Canada in favor of Canadian firms or nationals in payment of 
United States dollar obligations, such as rent, etc., or in payment of salaries 
and allowances of American officers and employees of the Foreign Service 
in Canada. Check payees’, and check issuing officers’, excise stamp liability 
discussed, and 11 Comp. Gen. 218 unmodified. 
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Acting Comptroller General Elliott to the Secretary of State, January 8, 1940: 


I have your letter of December 15, 1939 (DA 125.6275/117), as 
follows: 
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Reference is made to decision 11 Comp. Gen. 213 holding that under the laws 
of a foreign country requiring the affixing of excise tax.stamps on checks drawn 
or negotiated in that country, and if such laws are susceptible of the construc- 
tion that the tax should be borne by the payee negotiating the check, there is 
no authority for the payment of the tax by disbursing officers of the United 
States from public funds, except in such cases in Canada, or elsewhere, where 
the checks are drawn in favor of foreign service officers for official expenditures. 

There is enclosed for your examination a copy of the Special War Revenue 
Act of the Caadian Government with amendments to date, in which the following 
provisions are contained : 







































“STAMP DUTIES ON CHEQUES AND CERTAIN OTHER INSTRUMENTS—CHEQUES 






“44.1. No person shall— 
“(a) Issue a cheque payable at or by a bank or drawn upon or addressed to 
a bank and requiring or directing payment of a sum of money; or 

“(b) Present to a bank for payment a cheque as defined in paragraph (c) 
(ii) of the last preceding section; unless there is affixed thereto an adhesive 
excise or postage stamp of the value hereinafter specified, or unless there is 
impressed thereon by means of a die an excise stamp of the value of— 

“(i) Three cents, if the amount of money for which the cheque is drawn does 
not exceed one hundred dollars; 

“(ii) Six cents, if the amount of money for which the cheque is drawn exceeds 
one hundred dollars. 


“BILLS OF EXCHANGE AND PROMISSORY NOTES 






“45.1. Subject to the provisions hereinafter set out, no person shall 

“(a) Transfer a bill of exchange or promissory note to a bank in such manner 
as to constitute the bank the holder thereof; or 

“(b) Deliver a bill of exchange or promissory note to a bank for collection; or 

“(c) When selling foreign exchange, issue for the purpose a bill of exchange 
drawn upon a person outside of Canada according to the tenor of the bill; unless 
there is affixed thereto an adhesive excise or postage stamp of the value here- 
inafter specified, or unless there is impressed thereon by means of a die an 
excise stamp of the value of— 

“(i) Three cents if the amount of money for which the bill or note is drawn 
does not exceed one hundred dollars; 

“(ii) Six cents if the amount of money for which the bill or note is drawn 
exceeds one hundred dollars. 


“RECEIPTS TO BANKS 










“47. No person shall sign a receipt for money paid to him by a bank charge- 
able against a deposit of money to his credit, unless there is affixed thereto an 
adhesive excise or postage stamp of the value hereinafter specified, or unless 
there is impressed thereon by means of a die an excise stamp of the value of— 

“(i) Three cents if the amount of money for which the receipt is given does 
not exceed one hundred dollars; 

“(ii) Six cents if the amount of money for which the recipt is given exceeds 
one hundred dollars. 1932-33, c. 50, s. 5. 







“CANCELLATION OF STAMPS 


“48. Every adhesive stamp affixed as required by the provisions of this part 
shall be cancelled as follows: 

“(a) In the case of a cheque, by the bank at which the cheque is payable, at 
or before the time of payment; 

“(b) In the case of a bill of exchange, or promissory note by the bank, at the 
time of transfer, delivery, or issue as the case may be; 

“(c) In the case of a promissory note, cheque, or other bill of exchange made 
or drawn out of Canada by the bank, before payment or presentment for 
payment; 
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“(d) In the case of a receipt, by the bank, at or before the time the money is 
paid ; 

“(c) In the case of a bill of exchange drawn upon a person outside of Canada 
according to the tenor of the bill, by the person selling at or before the time of 
issue. 1922, c. 47, s. 6; 1923, c. 70, s. 1; 1925, c. 26, s. 3. 


“PENALTIES 


“49. No cheque or other bill of exchange shall be issued or paid by a bank 
unless there is affixed thereto an adhesive stamp or impressed thereon by means 
of a die, a stamp of the requisite value according to the requirements of this 
part. 1920, c. 71, s. 1. 

“50. Every person who issues a cheque payable at or by a bank to which 
there is not affixed an adhesive stamp or on which there is not impressed by 
means of a die, a stamp of the requisite value according to the requirements of 
this part shall be liable to a penalty not exceeding fifty dollars. 1923, c. 70, s. 1. 

“51. Every person who— 

“(a) Transfers a bill of exchange or promissory note to a bank in such manner 
as to constitute the bank the holder thereof; or 

“(b) Delivers a bill of exchange or promissory note to a bank for collection ; or 

“(c) Presents to a bank for payment a cheque as defined in paragraph (c) 
(ii) of section forty-three of this Act; or 

“(d) When selling foreign exchange issues a bill of exchange drawn upon a 
person outside of Canada according to the tenor of the bill; to which there is 
not affixed an adhesive stamp or on which there is not impressed by means of 
a die, a stamp of the requisite value according to the requirements of this part 
shall be liable to a penalty not exceeding in the cases of paragraphs (a), (6b) 
and (c), fifty dollars, and in the case of paragraph (d), one hundred dollars. 
1920, c. 71, s. 1; 1925, c. 26, s. 3. 

“52. Every person who signs a receipt for money paid to him by a bank 
chargeable against a deposit of money in the bank to his credit to which there 
is not affixed an adhesive stamp or on which there is not impressed by means 
of a die, a stamp of the requisite value according to the requirements of this 
part, shall be liable to a penalty not exceeding fifty dollars. 1923, c. 70, s. 1. 

“53. 1. Every bank which issues, pays, presents for acceptance or payment, 
or accepts payment of a cheque or other bill of exchange or promissory note 
upon which a stamp of the requisite value according to the requirements of this 
part has not been affixed or impressed, shall be liable to a penalty of one 
hundred dollars. 

“2. This section shall not apply to the presentment for acceptance of a bill 
of exchange drawn outside of Canada. 1922, c. 47, s. 7; 1925, ¢. 26, s. 3. 

“55. Every bank which takes or accepts a receipt for money paid by the 
bank chargeable against a deposit of money at the credit of the person signing 
the receipt on which a stamp of the value required by this part has not been 
affixed or impressed, shall be liable to a penalty of one hundred dollars. 1915, 
c. 8, s. 12.” 

You will note that sections 44 and 50 of the act provide that no person shall 
issue a check payable at or by a bank or drawn upon or addressed to a bank 
and requiring or directing payment of a sum of money unless there is affixed 
thereto an adhesive excise or postage stamp of the value specified, and if an 
unstamped check is issued, the person who issues it is liable to a penalty of not 
to exceed $50. Your attention is also invited to other provisions contained in 
section 44 and in section 51, which provide that no person shall present to a 
bank for payment a check unless there is affixed thereto an adhesive excise or 
postage stamp of the value specified without becoming liable to a penalty not 
exceeding $50. Thus, penalties are prescribed both for the issuer of the check 
and the person who presents a check for payment without the required excise 
stamps being attached, as well as for the bank which pays such check upon which 
a stamp of the requisite value has not been affixed. It would therefore seem 
that an official of this Government, by issuing an unstamped check on an 
official account kept in a Canadian bank or by presenting to a Canadian bank 
any unstamped check might be considered to have violated the provisions of this 
Special War Revenue Act. 

As an indication of the practice of this Government in similar cases I enclose 
copies of letters dated December 8, 1932, and April 9, 1934, received from the 
Treasury Department relating to this subject. 

Under usual business practice the accepted method of paying bilis, settling 
accounts, or paying for services, et cetera, is by check. A number of officers 
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of this Department in Canada have reported that their failure to attach reve- 
nue stamps to checks issued in favor of Canadian firms and individuals is 
causing unfavorable comment among Canadian business firms because it is cou- 
sidered by them to be in violation of the Canadian laws and regulations. Con- 
sequently, I find it necessary to request a review of the provisions of the deci- 
sion above mentioned on account of the present provisions of the Special War 
Revenue Act of Canada and to ask that I be advised whether the Canadian 
excise stamp taxes now imposed are properly payable from the appropriation 
for contingent expenses, Foreign Service, in the following cases: 

1. On checks drawn on a Canadian bank account which is kept in the name 
of an official of this Department under authority contained in section V-11 
of chapter V of the Foreign Service Regulations ; 

2. On checks drawn on official checking accounts kept in banks in Canada 
which have been designated by the Secretary of the Treasury as limited Gov- 
ernment depositaries authorized to accept the official checking accounts of 
officers of the Foreign Service, as provided in 31 U. 8S. C. § 473 and section V-11 
of the Foreign Service Regulations ; 

38. On checks drawn on the Treasurer of the United States by the district 
accounting and disbursing officer in Ottawa in favor of Canadian firms or 
nationals in payment of United States dollar obligations, such as rent of offices, 
salaries or allowances of foreign employees, or other obligations of this Govern- 
ment (22 U. 8. C. § 283k) (Foreign Service Regulations, section V-49 to V-52) ; 

4. On checks drawn on the Treasurer of the United States by the district ac- 
counting and disbursing officer in Ottawa in payment of salaries and allowances 
of the various American officers and employees of the Foreign Service in Canada, 
under the authority cited in “3” above. 

I shall appreciate your early decision on the above questions, as it is desired 
to issue appropriate instructions concerning these Canadian taxes which will 
have your concurrence. 


It appears that the then existing provisions of the Special War 


Revenue Act of the Dominion of Canada, which were originally 
enacted in 1915, were carefully considered by the former Comptroller 


General at the time of his decision of December 2, 1931 (11 Comp. 
Gen. 213), referred to by you. Hence, there would appear for con- 
sideration at this time whether, under the present provisions of the 
law and the matters set forth in your letter and its enclosures, the 
rules announced in that decision are for application to the cases you 
now present. 

Section 43 of said law provides, in pertinent part, as follows: 


(a) “Bank” means: 

(i) A bank to which the provisions of the Bank Act apply; 

(ii) A bank subject to the provisions of the Quebec Savings Banks Act; 

(iii) Any other body corporate and any Dominion or Provincial Government 
savings office, the board of trustees and executive officers and servants of a 
Provincial Government, receiving money which is repaid by honouring the 
cheque, order or other written instructions of the person from or on whose 
account the money was received ; 

(iv) Any one receiving money which he repays by honouring the cheque, 
order, or other written instructions of the person from or on whose account 
the money was received ; 

* * * * - +. . 

(ec) “Cheque” includes: 

(i) Any order, document, or writing (except a bank note) drawn upon or 
addressed to a bank, entitling, or purporting to entitle, any person, whether 
named therein or not, to payment of a sum of money; and 

(ii) Any document or writing not drawn upon or addressed to a bank in 
exchange for which a bank makes payment of a sum of money; 


It would seem to be clear from the foregoing provisions that a 
check drawn on the Treasurer of the United States by the district 
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accounting and disbursing officer in Ottawa must be regarded as a 
“document or writing not drawn upon or addressed to a bank” so 
far as the law in question is concerned. Consequently, since the 
provisions of section 44 of the law, set forth in your letter, direct 
that a revenue stamp should be placed on an instrument of that 
character by the person presenting it to a bank for payment, there 
would appear to be little room for a contention that the provisions 
of the law requiring the person issuing a check “payable at or by 
a bank or drawn upon or addressed to a bank,” to place a revenue 
stamp thereon are applicable to checks drawn on the Treasurer of 
the United States or that the penalty prescribed by the terms of 
the law for failure so to do can be imposed upon officials of your 
department who may draw checks on the Treasurer of the United 
States without placing Canadian revenue stamps thereon. Further- 
more, it has been uniformly held that where an officer or employee 
of the United States has been paid by a Government check regularly 
drawn by a disbursing officer, such officer or employee has received 
payment in the manner provided by law and the expense incurred, 
if any by the payee in cashing such a check is not a proper charge 
against the United States. 19 Comp. Gen. 144; 6 id. 295. 

With respect to checks drawn by Foreign Service officers on 
accounts in banks located in Canada, which banks may or may not 
have been designated by the Secretary of the Treasury as limited 
Government depositaries, it is a rule of long standing, as stated in the 
decision in 11 Comp. Gen. 218, supra, that where administrative per- 
mission is given a collecting or disbursing officer in a foreign country 
to deposit and keep in, and to disburse public funds from, a local 
bank, such deposit is at the officer’s own risk and expense, and that 
any and all expenses incident to the deposit and withdrawals are 
properly chargeable to him whether they represent charges imposed 
by the foreign bank or by the laws of the country in which the bank 
is located. Also, it has been uniformly held, as stated in the decision 
of January 20, 1930, A-30612, to you, that the fact that the United 
States may derive an indirect benefit from the maintenance of a bank 
account in a foreign country and the use of the same for the payment 
of an official expense, does not justify the payment of charges incident 
to such an account unless express provision for such payment be made 
by law. 

In view of the foregoing and in the absence of any specific legis- 
lation concerning the matter, it would seem that the United States 
should not be required to bear the expense incident to the purchase 
of Canadian revenue stamps for use upon any of the four classes of 
checks to which reference is made in your letter and no reason is 
apparent for any modification of the rules stated in the decision of 
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the former Comptroller General in 11 Comp. Gen. 213. Accordingly, 
you are advised that the appropriation for contingent expenses, 
Foreign Service, is not available for the payment of Canadian stamp 
taxes upon such classes of checks and that public funds should not 
be used for such purpose unless and until the Congress shall ex- 
pressly so provide. 


(B-7684) 


COMPENSATION CHANGES—TRANSFERRED REORGANIZATION PLAN 
PERSONNEL—PART-TIME HOURLY EMPLOYEES PLACED UPON FULL- 
TIME PER ANNUM BASIS 


The fiscal year 1940 prohibitory personnel compensation and classification 
change provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, do not prohibit the employment upon a full-time basis—with 
payment of the minimum salary rate per annum of the Classification Act 
grade involved—of part-time charwomen of the Public Buildings Adminis- 
tration of the Federal Works Agency who are now paid on an hourly basis 
at the rate required by section 13 of the Classification Act of 1923, as 
amended. 


Acting Comptroller General Elliott to the Federal Works Administrator, Janu- 
ary 8, 1940: 


I have your letter of December 19, 1939, as follows: 


In connection with the administration of a number of Federal-owned buildings 
outside of the District of Columbia, the Public Buildings Administration of this 
Agency has in its employ at the present time a number of charwomen who are 
paid at the rate of $0.50 per hour for an average week of 29 hours. It is now 
desired to employ such charwomen as laborers on a 44-hour week at a salary 
of $1,080 per annum. The employment of charwomen in the status of laborer 
at $1,080 per annum will not materially increase the maintenance cost, as the 
extension of hours of such employees as laborers will permit reduction of a 
number of positions which are now necessary because of the 29-hour week. 

Your opinion is respectfully requested as to whether sec. 10 (b) of the 
Reorganization Act will permit the employment of the present charwomen as 
laborers for a 44-hour week at a compensation of $1,080 per annum. 


Section 10b of the Reorganization Act of April 3, 1939, 53 Stat. 563, 
provides as follows: 

Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 


adjustment of classification or compensation to conform to the duties to which 
such transferred personnel may be assigned. 


Section 13 of the Classification Act of 1923, as amended by the act 
of July 3, 1930, 46 Stat. 1004, provides in part as follows: 


CUSTODIAL SERVICE 


Grape 2. The annual rate of compensation for positions in this grade shall 
be $1,080, $1,140, $1,200, $1,260, $1,820, and $1,380: Provided, That charwomen 
working part time be paid at the rate of 50 cents an hour and head charwomen 
at the rate of 55 cents an hour. 
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In decision of October 28, 1939, 19 Comp. Gen. 461, 462, it was held, 
quoting from the syllabus so far as here material, as follows: 


The * * * provisions of section 10 (b) of the Reorganization Act of 1939, 
53 Stat. 563, do not prevent changes in the amount of annual part-time com- 
pensation corresponding to the increase or decrease in the services required of 
“part-time” physicians of the Public Health Service if their Classification Act 
grades are not changed during the fiscal year 1940. 


Also, in decision B-6894, dated November 18, 1939, 19 Comp. Gen. 
507, it was held as follows: 


Section 10 (b) of the Reorganization Act, supra, is a prohibition only against 
a change in classification or compensation during the fiscal year 1940 of an 
employee transferred under the provision of title Il of the act. See question 
and answer (a), second series, decision of August 22, 1939, 19 Comp. Gen. 244. 
Since there is not involved here any question of change of “classification” there 
is for consideration only the matter of “compensation” within the meaning of 
section 10 (b) of the Reorganization Act. The change of “compensation” which 
section 10 (b) of the cited act precludes during the fiscal year 1940 relates to 
the rate paid to an employee on June 30, 1939, for full-time service measured 
either on a time or piece-work basis. If the same schedule of rates of com- 
pensation per month, per light and the other elements “dependent upon the type 
of aid, accessibility, and distance required to be traversed” (quoting from your 
letter) which entered into fixing the compensation of lamplighters in force on 
June 30, 1939, in the Department of Commerce are maintained after that date 
by the Treasury Department, section 10 (b) of the Reorganization Act does not 
prohibit a change in the total compensation paid to any lamplighter based on 
a change in the number of lamps lighted or a change in the other elements 
which entered into the fixing of the compensation. Compare the last paragraph 
of decision of August 22, 1989, 19 Comp. Gen. 246, and question and answer 8, 
decision of October 28, 1939, B-5212, 19 Comp. Gen. 461. 


It is understood that the part-time charwomen referred to in your 
letter are now allocated in grade CU-2, and that it is now desired 
to employ them upon a full-time basis and pay them the minimum 
salary rate of grade CU-2, as fixed by the Classification Act, supra. 
If that understanding be correct, you are advised that, applying the 
principle stated in the above-quoted decisions, the action proposed 
would not contravene the provisions of section 10 (b) of the Reor- 
ganization Act. Compare decision of December 6, 1939, B—7205, in- 
volving the changing of a full-time employee paid on a per diem basis 
to a full-time position paid on an annual basis. 


(B-7765) 


“DEPARTMENTAL SERVICE” AND “FIELD SERVICE” DISTINCTION— 
NATIONAL CAPITAL PARKS UNIT STATUS 


The National Capital Parks unit of the National Park Service in the Interior 
Department, charged with the development and maintenance of the public 
parks of the National Capital, under the direction of a superintendent, 
similarly to that of national parks throughout the country—a local activity 
rather than one engaged in general supervisory or administrative work 
of said Service—is a “field service” rather than a “departmental service.” 
oe between “departmental service” and “field service” generally. 

scussed. 


246222™—40——-42 
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Acting Comptroller General Elliott to the Secretary of the Interior, January 
9, 1940: 


{ have your letter of December 22, 1939, as follows: 


Pursuant to the act of March 8, 1933 (47 Stat. 1517), the President, by 
Pxecutive Order No. 6166, dated June 10, 1933, transferred to this Department, 
among other agencies, the functions of the Public Buildings and Public Parks 
of the National Capital. These activities were placed in the National Park 
Service. The functions having to do with the care and maintenance of the 
public buildings were organized in a branch of that service, and those having 
to do with the development and maintenance of the public parks of the National 
Capital were set up in a unit known as the National Capital Parks under the 
direction of a superintendent to be handled similar to the work of national 
parks throughout the country. 

The National Capital Parks has been considered as a field service in view 
of the nature of the work. In this connection please see 5 C. G. 272. Positions 
in that agency have been allocated to field grades and so shown on pay rolls. 
The annual estimates, while indicating departmental grades, have indicated 
that the positions are in the Field Service. The Civil Service Commission ad- 
vised in 1934 that they consider the National Capital Parks as a field unit of 
the National Park Service. The National Capital Parks is engaged in the 
maintenance, care, development, ete., of the public parks of the National Capital, 
and functions through a superintendent who is held responsible for these parks 
as are superintendents of other national parks. 

Please advise whether you agree with the view of this Department that the 
National Capital Parks is a field service. 


In a decision dated April 9, 1915 (21 Comp. Dec. 709), the then 
Comptroller of the Treasury made the following statement as to the 
distinction between the “field” and “departmental” service of the 
Federal Government: 

The executive departments of the Government executed the laws which Con- 
gress enacts through the instrumentalities sometimes designated “departmental” 
and “field” establishments. What is known as the “field force” is engaged, di- 
rectly or indirectly, in locally executing the laws, while the “departmental force” 


is engaged in general supervisory and administrative direction and control of the 


various field forces. 
a ” . 7 + * * 


Various general laws such as the postal laws, revenue laws, etc., must be exe- 
cuted in the District of Columbia as well as elsewhere, and naturalization laws 
are of this character. A force engaged exclusively in the local execution of such 
laws in the District of Columbia is a field force, as much so as a like force in any 
other section of the country. It is in this sense only that the term “field force” 
may properly be applied to the District. 

These views, which were reiterated and adopted by former Comp- 
troller General McCar! in decision of October 19, 1925 (5 Comp. Gen. 
272), are deemed to represent a substantially correct analysis of the 
difference between the “field service” and the “departmental service.” 

It is understood from your letter that while the National Capital 
Parks is a unit of the National Park Service, it does not perform any 
of the supervisory or administrative work of said Service but rather 
is engaged exclusively in activities pertaining to the development, 
maintenance, and supervision of the public parks of the National 
Capital. In other words, it is understood that the activities of this 
unit of the National Park Service are confined to the local execution 
of laws pertaining to parks in the District of Columbia, and that its 
duties for the most part are such as normally are to be performed in 
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said District because the parks with which it is concerned are located 
there. If the facts be as thus understood, the conclusion of your De- 
partment that the National Capital Parks is a “field service” appears 
to be correct. 


(B-7763) 
APPROPRIATIONS—CONTINGENT—USE OF OTHER LESS SPECIFIC AP- 


PROPRIATION FOR ARTICLES USED IN EXECUTIVE DEPARTMENT 
IN WASHINGTON 









Museum, display, or model cases for use in Washington for holding specimens 
collected in Geological Survey field examinations, come under either the 
provision for “furniture” or “other cases” in the appropriation for “con- 
tingent expenses, Department of the Interior, 1940,” and hence the use of 
the 1940 appropriation for expenses of the Geological Survey, which does 
not specifically provide for cases or other furniture, for the purchase of such 
equipment is precluded both by the act of August 23, 1912, 37 Stat. 414— 
prohibiting the purchase from any other fund of articles to be used in an 
executive department in Washington, D. C., which could be made from the 
regular contingent funds of the department involved—and by the general 
rule that a specific appropriation for a particular object or class of supplies 
precludes the use of a more general appropriation therefor. 


Acting eeuanee General Elliott to the Secretary of the Interior, January 


I have your letter of December 22, 1939, as follows: 


Your decision is requested as to whether the Geological Survey’s appropriation 
for geologic surveys is available to purchase, for use in Washington, D. C., cases 
for holding mineral specimens and fossils that are collected by geologists in the 
course of their field examinations and brought to the Washington office for study 
and analysis. These cases are considered by this Department to be special 
equipment needed in work directly related to the conduct of geologic surveys. 


The appropriation for contingent expenses, Department of the In- 
terior, 1940, act of May 10, 1939, Public, No. 68, provides in part as 
follows: 

























For contingent expenses of the office of the Secretary and the Bureaus and 
Offices of the Department ; furniture * * * constructing model and other 
cases and furniture; * * 

The appropriation for expenses of the United States Geological 
Survey for 1940, in the same act, contains no specific provision for 
cases or other furniture. 

The act of August 23, 1912, 37 Stat. 414, provides: : 

* * * hereafter there shall not be purchased out of any other fund any 
article for use in any office or bureau of any executive department in Washington, 

District of Columbia, which could be purchased out of the appropriations made 
for the regular contingent funds of such department or of its offices or bureaus. 

Your submission does not describe the “cases” proposed to be ) 
acquired but it is presumed they are similar to what are usually known 
as museum, display, or model cases. If such be the case, they would 
come within either the general head of furniture or the term “other 
cases,” And as the contingent expense appropriation, supra, is specifi- 
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“ 


cally available for the purchase of such equipment for the bureaus 
and offices of the Department of the Interior, the use of the appropria- 
tion of the Geological Survey for the procurement of such equipment 
is precluded both by the provisions of the act of August 23, 1912, supra, 
and by the general rule that a specific appropriation for a particular 
object or class of supplies precludes the use of a more general appro- 
priation therefor. See 7 Comp. Gen. 474; 17 id. 1050; 19 id. 167. 


(A-88016) 


LAND—CONDEMNATION—INDIVIDUAL COURT REGISTRY DEPOSITS— 
DEPOSIT AND COURT AWARD VARIATIONS—USE OF DEPOSIT OVER- 
AGES TO SUPPLEMENT DEPOSIT INADEQUACIES 


Federal funds deposited in the court registry with a declaration of taking in 
connection with the acquisition of the site for the Jefferson National Ex- 
pansion Memorial project, not needed in individual cases because of court 
awards in lesser amounts than those deposited, may be used to supplement 
amounts deposited in other cases where the court awards are in excess of 
the deposits made, the individual deposits, and their itemization in the 
declaration of taking, having had but one common purpose, the acquisition 
of immediate title to the entire tract involved, and constituting one fund 
for that purpose. 


Acting Comptroller General Elliott to the Secretary of the Interior, January 
12, 1940: 


I have your letter of December 22, 1939, as follows: 


There is attached, for your information, a sample form of the declarations 
of taking and supplements thereto, which were used recently in acquiring title 
to thirty-seven complete and three partial blocks in the city of St. Louis, Missouri, 
for the Jefferson National Expansion Memorial project, as authorized by 
Executive Order No. 7253, dated December 21, 1935, and the acts of Congress 
referred to therein. The sums of $6,005,970 and $38,085, respectively, repre- 
senting the estimated just compensation for the lands taken, were deposited 
into the court registry under the declarations of taking and the supplements 
thereto. 

By reference to schedule A of the attached declaration of taking, it will be 
noted that certain sums representing the estimated just compensation were 
deposited for the respective parcels indicated therein. In some instances, the 
ultimate awards have been in excess of the amounts so deposited. In a number 
of instances, the ultimate court awards have been below the amount deposited 
into the court for certain parcels. It has been suggested that the surplus 
Federal funds now in the registry of the court resulting where the ultimate 
awards are below the sums paid as the estimated just compensation for one 
or more parcels be used in payment of deficiencies caused by the ultimate awards 
for other parcels being in excess of the amount allocated in the declaration of 
taking therefor. Present indications are that surplus funds will not be suffi- 
cient to satisfy all deficiencies but the city contribution will be used for the 
final deficiencies. There are enclosed copies of Acting Assistant Secretary 
Finch’s letter of October 23 to the Attorney General and Acting Assistant At- 
torney General Chambers’ letter of November 30 to this Department regarding 
this matter. 

In accordance with the last paragraph of Mr. Chambers’ letter, it is requested 
that you advise this Department at the earliest practicable date whether there 
is any objection to the use of excess Federal funds for the satisfaction of judg- 
ments in other cases in which the ultimate court awards are in excess of funds 
heretofore allocated for the parcels involved. Upon receipt of your opinion, 
this Department will collaborate with the Department of Justice in using prop- 
erly the Federal funds now in the court registry. 





DECISIONS OF THE COMPTROLLER GENERAL 635 


The attached copy of the Declaration of Taking, Docket No. 12233, 
is entitled “United States of America, plaintiff v. Certain Land in 
the City of St. Louis, State of Missouri, known as City Block 32, and 
Edythe P. Tiffany, et al.,” and there is described in the declaration 
23 parcels of land composing block 32... Appended to the declaration 
is schedule A, naming the owners of the respective parcels and the 
amounts which it is estimated will constitute just compensation for 
each parcel of land taken. The plat or diagram of the proposed 
tracts sought for the Jefferson National Expansion Memorial indi- 
cates that there are some 39 city blocks involved and presumably 
there have been that number of declarations of taking filed. The 
declarations of taking and the deposits in the court registry were 
made under authority of the act of February 26, 1931, 46 Stat. 1421, 
which provides: 


That in any proceeding in any court of the United States outside of the 
District of Columbia which has been or may be instituted by and in the name 
of and under the authority of the United States for the acquisition of any land 
or easement or right-of-way in land for the public use, the petitioner may file 
in the cause, with the petition or at any time before judgment, a declaration of 
taking signed by the authority empowered by law to acquire the lands described 
in the petition, declaring that said lands are thereby taken for the use of 
the United States. Said declaration of taking shall contain or have annexed 
thereto— 

(1) A statement of the authority under which and the public use for which 
said lands are taken. 

(2) A description of the lands taken sufficient for the identification thereof. 

(3) A statement of the estate or interest in said lands taken for said public use. 

(4) A plan showing the lands taken. 

(5) A statement of the sum of money estimated by said acquiring authority to 
be just compensation for the land taken, 

Upon the filing said declaration of taking and of the deposit in the court, to 
the use of the persons entitled thereto, of the amount of the estimated compen- 
sation stated in said declaration, title to the said lands in fee simple absolute, or 
such less estate or interest therein as is specified in said declaration, shall vest 
in the United States of America, and said lands shall be deemed to be con- 
demned and taken for the use of the United States, and the right to just com- 
pensation for the same shall vest in the persons entitled thereto; and said 
compensation shall be ascertained and awarded in said proceeding and estab- 
lished by judgment therein, and the said judgment shall include, as part of the 
just compensation awarded, interest at the rate of 6 per centum per annum on 
the amount finally awarded as the value of the property as of the date of taking, 
from said date to the date of payment; but interest shall not be allowed on so 
much thereof as shall have been paid into the court. No sum so paid into the 
court shall be charged with commissions or poundage. 

Upon the application of the parties in interest, the court may order that the 
money deposited in the court, or any part thereof, be paid forthwith for or on 
account of the just compensation to be awarded in said proceeding. If the com- 
pensation finally awarded in respect of said lands, or any parcel thereof, shall 
exceed the amount of the money so received by any person entitled, the court 
shall enter judgment against the United States for the amount of the deficiency. 


Sections 995 and 996 of the Revised Statutes, as amended and restated 
in 28 U. S. C., sections 851, 852, provide: 


Moneys paid into court; deposit.—All moneys paid into any court of the United 
States, or received by the officers thereof, in any cause pending or adjudicated 
in such court, shall be forthwith deposited with the Treasurer, or a designated 
depositary of the United States, in the name and to the credit of such court. 
Nothing herein shall be construed to prevent the delivery of any such money 
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upon security, according to agreement of parties, under the direction of the 
court (R. 8. § 995; May 29, 1920, c. 214, § 1, 41 Stat. 654). R. S. § 995 from act 
Mar. 24, 1871, c. 2, § 1, 17 Stat. 1. 

Same; withdrawal.—No money deposited as aforesaid shall be withdrawn 
except by order of the judge or judges of said court, respectively, in term or 
in vacation, to be signed by such judge or judges, and to be entered and certified 
of record by the clerk ; and every such order shall state the cause in or on account 
of which it is drawn. 


Notwithstanding that the deposits of funds in the registry of the 
court were accompanied by an itemized schedule giving the amounts 
estimated as just compensation to each individual owner, the deposits 
had one common purpose, that is, the acquisition of immediate title 
to the entire tract selected for the memorial, and constituted one 


fund for that purpose. Cf. State National Bank v. Dodge, 124 U. S. 
333. 


In the circumstances payment may be made from the funds de- 
posited in the court registry for the acquisition of the Jefferson 
National Expansion Memorial site to the former owners of the 
amount decreed by the court as just compensation notwithstanding 
that such amounts may be more or less than the amounts originally 
estimated as just compensation when the deposits were made, any 
ultimate deficiency in the aggregate deposited in the court registry 
to be paid from the city’s contribution to the memorial. 


(B-4523) 


STATUTORY CONSTRUCTION—APPROPRIATION AVAILABILITY 
PERIOD LIMITATION—NAVAL VESSEL REPLACEMENTS 


Where the intention of the Congress is expressed in terms sufficiently intelligible 
to leave no doubt in the mind when the words are taken in their ordinary 
sense, mere administrative inconvenience or a matter of inner governmental 
working procedure and appropriation control—such as which of different 
appropriations shall be obligated for work after a certain date—which 
neither involves a question of fundamental rights nor a departure from 
established legal concepts, is not sufficient justification for a strained 
interpretation. 

The statutory prohibition against obligating “for any purpose” the fiscal year 
1940 appropriations “Replacement of naval vessels, construction and ma- 
chinery” and “Replacement of naval vessels, armor, armament, and ammuni- 
tion” as to any ship “after 12 months shall have elapsed from commissioning 
date,” being clear and unambiguous as referring to the date when a newly 
constructed vessel was first commissioned, it may not be interpreted to mean 
“after 12 months of commissioned service,” so as to authorize an expenditure 
of said funds in the case of a submarine—decommissioned prior to expiration 
of 12-month period after sinking during a diving test, and later recommis- 
sioned—after the 12-month period from original commissioning date has 
expired. 


Acting Comptroller General Elliott to the Secretary of the Navy, January 12, 
1940: 


Consideration has been given the matter submitted in your letter of 
December 28, 1939, as follows: 


The U. S. S. Squalus was commissioned on March 1, 1989. On May 23, 1939, 
she sank while undergoing a diving test, preparatory to her preliminary accept- 
ance trials, and the work of raising her was not completed until September 15, 
1939. She was decommissioned on November 15, 1939, and is now being recon- 
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ditioned. She will be placed back in commission at the earliest practicable date 
and will thereupon be subject to the regular trials and material inspection, the 
same as a new vessel. It is expected that none of these trials will be completed 
prior to March 1, 1940. 

The current naval appropriation act approved May 25, 1939 (Pub., No. 90, 76th 
Cong., 53 Stat., Chap. 149), contains the following limitation : 

“Neither the appropriation ‘Replacement of naval vessels, construction and 
machinery,’ nor the appropriation ‘Replacement of naval vessels, armor, arma- 
ment, and ammunition,’ shall be available for obligation for any purpose as to 
ships commissioned prior to July 1, 1988, nor as to any ship commissioned subse- 
quent to such date after twelve months shall have elapsed from commissioning 
date.” 

Your decision is requested as to when the time limitation for obligating the 
aforesaid appropriations will expire in the case of the U. 8. 8. Squalus. In this 
connection there is enclosed herewith an opinion of the Judge Advocate General 
of the Navy which contains a discussion of this question and an expression of his 
views thereon. 

The Navy Department would appreciate a reply at the earliest practicable date. 


The statutory prohibition against obligating “for any purpose” the 
appropriations “Replacement of naval vessels, construction and ma- 
chinery” and “Replacement of naval vessels, armor, armament, and 
ammunition” as to any ship “after 12 months shall have elapsed from 
commissioning date” first appears in the Navy Appropriation Act 
of April 26, 1938, for the fiscal year 1939, 52 Stat. 223, 243. 

The reason for such restriction was explained in the legislative re- 
port of the Committee on Appropriations on the 1939 Navy appropri- 
ation bill, in the House of Representatives, H. R. Report No. 1699, 
Seventy-fifth Congress, third session, at pages 18-19, as follows: 


It [the bill] excludes amounts aggregating $2,536,850, which the Budget in- 
cludes for expenditure upon 25 vessels commissioned prior to last July 1, namely, 
2 cruisers, 20 destroyers, 2 submarines, and 1 gunboat. 

There appears on pages 509-11 of the hearings the progress-of-work report 
on vessels under construction as of December 10, 1937. The committee found 
items in the Budget looking to the expenditure during the fiscal year of 1939 
of $2,826,850 upon vessels not even appearing on the progress-of-work report; 
vessels, with four exceptions, which were placed in commission in both the 
fiscal years of 1936 and 1937. It also developed in the hearings that appropri- 
ations aggregating $1,924,572 would be asked for on account of this particular 
group of vessels in the fiscal year of 1940. It further was developed in the 
hearings that as to a group of ships scheduled for completion during the present 
fiscal year, an expenditure of $3,487,380 would be incurred during the fiscal 
year of 1939, and a further one of $9,743,695 during the fiscal year of 1940; also, 
that as to a group scheduled for commissioning during the fiscal year of 1939 
that there would need to be appropriated therefor in subsequent fiscal years a 
total of $51,131,418. These disclosures manifestly raise the question as to when 
a new vessel ceases to be under construction and enters upon a maintenance 
status. 

The policy of the Navy Department, quoting the Chief Constructor, “as set 
forth by the Secretary, is not to authorize items of work on any vessel, pri- 
vately built or navy yard built, after the 6 months’ guaranty period, but during 
that period items of work may come to light which may be authorized by the 
Navy Department,” and it was further stated that as to such items of work as 
“may come to light,” the practice is to permit expenditures as a charge to the 
appropriation “Replacement, Navy,” for a period of 27 months after a vessel 
has been placed in commission. The committee submits that the policy and 
practice are wrong and that after a ship has been commissioned, other than to 
correct defective workmanship or faulty construction detected during the guaranty 
period, charges against new construction funds should cease. Other work 
which it may appear necessary or desirable to have performed should be pro- 
vided for under maintenance and repair appropriations. Besides refusing the 
appropriation of $2,536,850 previously mentioned, the committee has attached 
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to the appropriation “Replacement, Navy,” a provision designed to preclude its 
obligation for any purpose as to ships commissioned prior to July 1, 1937, and 
as to any ship commissioned subsequent to such date after 12 months have 
elapsed from the date of commissioning. 

The appropriations in question are for the construction and equip- 
ment of new vessels. From the statement just quoted from the com- 
mittee report it is clear that the purpose of the restriction was to fix 
a definite time when the obligation of such new construction appropri- 
ations should cease and after which any further costs should be charged 
to regular repair and maintenance appropriations. That being the 
purpose, the terms “commissioned” and “commissioning date” as used 
in the statutory limitation would appear unquestionably as intended 
to refer to the date when a newly constructed vessel was first com- 
missioned. The language “after 12 months have elapsed” from com- 
missioning date is plain and unambiguous, and, therefore, is not sub- 
ject to interpretation. United States v. Wiltberger, 5 Wheat. 76; 
Cary v. Curtis, 3 How. 236; United States v. Ewing, 184 U. S. 140; 
United States v. Standard Brewery, 251 U. S. 210; Commissioner of 
Immigration v. Gottlieb, 265 U. S. 310; United States v. Missouri 
Pacific R. R. Co., 278 U. S. 269. 

The opinion of the Judge Advocate General of the Navy argues, 
however, that a literal application of the statute in the extraordinary 
circumstances affecting the completion of the Squalus will produce 
a result not within the contemplation of the Congress in enacting the 
restriction, and, therefore, that a construction of the statutory language 
“after 12 months have elapsed from commissioning date” to mean 
“after 12 months of commissioned service” would be reasonable and 
permissible. While such argument is appealing in the circumstances 
of this particular case, the proposed construction would not appear 
to be justified under settled principles of statutory interpretation. It 
is to be remembered that the real question here is merely which of 
different appropriations shall be obligated for work on the vessel 
after a certain date, a detail of inner governmental working procedure 
and appropriation control, absolutely subject to the direction of the 
Congress, and not involving fundamental rights or a departure from 
established legal concepts. In United States v. Fisher, 2 Cranch 358, 
389, Chief Justice Marshall, in delivering the opinion of the court, 
said : 


The mischiefs to result from the construction on which the United States 
insist have been stated as strong motives for overruling that construction. That 
the consequences are to be considered in expounding laws, where the intent 
is doubtful, is a principle not to be controverted; but it is also true that it is 
a principle which must be applied with caution, and which has a degree of 
influence dependent on the nature of the case to which it is applied. Where 
rights are infringed, where fundamental principles are overthrown, where the 
general system of the laws is departed from, the legislative intention must be 
expressed with irresistible clearness to induce a court of justice to suppose a 
design to effect such objects. But where only a political regulation is made, 
which is inconvenient, if the intention of the legislature be expressed in terms 
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which are sufficiently intelligible to leave no doubt in the mind when the words 
are taken in their ordinary sense, it would be going a great way to say that 
a constrained interpretation must be put upon them, to avoid an inconvenience 
which ought to have been contemplated in the legislature when the act was 
passed, and which, in their opinion, was probably overbalanced by the particu- 
lar advantages it was calculated to produce. 


In Evans v. Jordan, 9 Cranch 199, 203, the court said: 


The legislature might have proceeded still further, by providing a shield for 
persons standing in the situation of these defendants. It is believed that the 
reasonableness of such a provision could have been questioned by no one. But 
the legislature have not thought proper to extend the protection of these pro- 
visos beyond the issuing of the patent under the law, and this Court would 
transgress the limits of judicial power by an attempt to supply, by construction, 
this supposed omission of the legislature. The argument, founded upon the 
hardship of this and similar cases, would be entitled to great weight, if the 
words of this proviso were obscure and open to construction. But considera- 
tions of this nature can never sanction a construction at variance with the 
manifest meaning of the legislature, expressed in plain and unambiguous 
language. 


In The Cherokee Tobacco, 11 Wall. 616, 620, it was said: 


* * * The language of the section is as clear and explicit as could be 
employed. It embraces indisputably the Indian territories. Congress not having 
thought proper to exclude them, it is not for this court to make the exception. 
If the exemption had been intended it would doubtless have been expressed. 
There being no ambiguity, there is no room for construction. It would be out of 
place* [United States v. Wiltberger, 5 Wheaton, 95]. The section must be held 
to mean what the language imports. When a statute is clear and imperative, 
reasoning ab inconvenienti is of no avail. It is the duty of courts to execute it. 
[Mirehouse v. Rennel, 1 Clark & Finelly, 527; Wolff v. Koppel, 2 Denio, 372}, 
Further discussion of the subject is unnecessary. We think it would be like 
trying to prove a self-evident truth. The effort may confuse and obscure but 
cannot enlighten. It never strengthens the preexisting conviction. 


In Caminetti v. United States, 242 U.S. 470, 485, the court said: 


It is elementary that the meaning of a statute must, in the first instance, be 
sought in the language in which the act is framed, and if that is plain, and if the 
law is within the constitutional authority of the law-making body which passed 
it, the sole function of the courts is to enforce it according to its terms. Lake 
County v. Rollins, 130 U. S. 662, 670, 671; Bate Refrigerating Co. v. Sulzberger, 
157 U. S. 1, 33; United States v. Lexington Mill and Elevator Co., 232 U. S. 399, 
409 ; United States v. Bank, 234 U. S. 245, 258. 

Where the language is plain and admits of no more than one meaning the 
duty of interpretation does not arise and the rules which are to aid doubtful 
meanings needs no discussion. Hamilton v. Rathbone, 175 U. S. 414, 421.* * 

Statutory words are uniformly presumed, unless the contrary appears, to be 
used in their ordinary and usual sense, and with the meaning commonly attri- 
buted to them. 


In Crooks v. Harrelson, 282 U. S. 55, 59, the court said: 


It is urged, however, that if the literal meaning of the statute be as indicated 
above, that meaning should be rejected as leading to absurd results, and a con- 
struction adopted in harmony with what is thought to be the spirit and purpose 
of the act in order to give effect to the intent of Congress. The principle sought 
to be applied is that followed by this court in Holy Trinity Church v. United 
States, 1438 U. S. 457; but a consideration of what is there said will disclose 
that the principle is to be applied to override the literal terms of a statute only 
under rare and exceptional circumstances. The illustrative cases cited in the 
opinion demonstrate that to justify a departure from the letter of the law upon 
that ground, the absurdity must be so gross as to shock the general moral or 
common sense. Compare Pirie v. Chicago Title and Trust Company, 182 U. S. 
488, 451-452. And there must be something to make plain the intent of Congress 
that the letter of the statute is not to prevail. Treat v. White, 181 U. S. 264, 268. 
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Courts have sometimes exercised a high degree of ingenuity in the effort to 
find justification for wrenching from the words of a statute a meaning which 
literally they did not bear in order to escape consequences thought to be absurd 
or to entail great hardship. But an application of the principle so nearly ap- 
proaches the boundary between the exercise of the judicial power and that of the 
legislative power as to call rather for great caution and circumspection in order 
to avoid usurpation of the latter. Monson v. Chester, 22 Pick. 385, 387. It is 
not enough merely that hard and objectionable or absurd consequences, which 
probably were not within the contemplation of the framers, are produced by 
an act of legislation. Laws enacted with good intention, when put to the test, 
frequently, and to the surprise of the lawmaker himself, turn out to be mis- 
chievous, absurd, or otherwise objectionable. But in such case the remedy lies 
with the lawmaking authority, and not with the courts. See Jn re Alma Spin- 
ning Company, L. R. 16 Ch. Div. 681, 686; King v. Commissioners, 5 A. & B. 804, 816; 
Abley v. Dale, L. J. (1851) N. 8. Pt. 2, Vol. 20, 238, 235. And see generally 
Chung Fook v. White, 264 U. S. 448, 445; Commr. of Immigration v. Gottlieb, 265 
U. 8. 310, 318. 


There appears no justification for departure from these principles 
in the present matter. The strict maintenance of the constitutional 
system of checks and balances inherent in the fundamental division of 
governmental powers between the legislative, executive, and judicial 
branches is of vastly more importance, of course, than the temporary 
advantage which might be gained in particular cases by a strained 
administrative interpretation of the plain terms of a statute to accom- 
modate them to an exceptional situation. If an extension of the 
statutory time limitation in the case of the Squalus is deemed neces- 
sary or warranted, it should not be a difficult matter for the Congress 


which is now in session to so provide prior to the expiration of the 
12-month period applicable to said vessel under existing law. 

Answering your question specifically, you are advised that the 
Squalus having been first commissioned March 1, 1939, the statutory 
time limitation for obligating the cited replacement appropriations 
for expenditures in connection with said vessel will expire March 
1, 1940. 


(B-7411) 


ALIENS—VIRGIN ISLANDS—REGISTRY—FEE REQUIREMENTS 
AND DISPOSITION 


Although statements appearing in a report of a committee of Congress may, in 
a proper case, be considered in construing the ambiguous provisions of a 
statute, the universally accepted rule is that the intention of a lawmaking 
body is to be deduced primarily from a reading of the statute itself— 
considered as a whole. 

New enactments of a fragmentary nature on subjects covered by a system of 
related genera] legislative provisions indicative of a settled policy should 
be fitted into the existing system and given effect conformably thereto 
unless a different purpose be clearly shown. 

While a statute is presumed to speak from the time of its enactment, it em- 
braces all such persons or things as subsequently fall within its scope, and 
ceases to apply to such as thereafter fall without its scope. 

The basic immigration law of the United States of February 5, 1917, 39 Stat. 874, 
is applicable to the Virgin Islands, 

There is no statutory authority for the registry of aliens as to whom there is 
no record of their admission for permanent residence in the United States, 
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except section 1 of the act of March 2, 1929, 45 Stat. 1512, which provides 
for ane of aliens who “Entered the United States prior to July 
1, 1924.” 

The registry of aliens residing in the Virgin Islands, for the purpose of afford- 
ing them the benefits of the naturalization and immigration laws of the 
United States, without the collection of the fee provided by the terms of 
section 1 of the act of March 2, 1929, as amended, for registration of aliens 
who “Entered the United States prior to July 1, 1924,” is not authorized 
unless and until the Congress so provides. 

The alien registry fees required to be collected by the act of March 2, 1929, as 
amended, are “immigration and naturalization fees” within the meaning 
of those terms in section 35 of the Organic Act of the Virgin Islands of the 
United States, approved June 22, 1936, 49 Stat. 1816, and are therefore for 
covering into the treasury of the Virgin Islands, instead of into the Treasury 
of the United States as miscellaneous receipts. 


Acting Comptroller General Elliott to the Secretary of Labor, January 12, 
1940: 

There has been considered your letter of November 28, 1939, as 
follows: 


I have the honor to request your decision on the question of whether any 
requirement as to fees would be violated in making a registry, without collecting 
the statutory fee of $10, of aliens in the Virgin Islands whose residence began 
there prior to July 1, 1988, the date on which the enforcement of the immigra- 
tion laws of the United States was begun in those islands, and thereupon regard- 
ing such aliens as lawfully admitted to the United States as of date of entry 
into those islands, or as of January 25, 1917, the date on which the islands 
came into the possession of the United States, whichever is the later date. 

The purpose of the registration would be to enable the aliens to have the 
benefits which the immigration and naturalization laws of the United States 
extend to aliens who have been lawfully admitted to the United States under 
our immigration laws. 

The facts and laws involved, more specifically stated, are as follows: 

The Virgin Islands of Denmark came from the possession of that country 
into the possession of the United States on January 25, 1917, in accordance with 
article 4 of the Convention between the United States and Denmark which was 
proclaimed by the President on that date [39 Stat. 1706, 1715]. 

The act of March 3, 1917 [39 Stat. 1132], provided a “temporary government” 
for those islands. That act has been superseded by the act of June 22, 1936 
[49 Stat. 1807], which declares that it is “the Organic Act of the Virgin Islands 
of - United States.” Neither act says anything about admission and residence 
of aliens. 

At the time the Virgin Islands came into the possession of the United States 
on January 25, 1917, the general Immigration Act of February 20, 1907 [34 
Stat. 898], was in effect and defined the classes of aliens excludable and deport- 
able from the United States and prescribed the machinery for exclusion and 
deportation of aliens from the United States. It was succeeded on May 1, 1917, 
by the Immigration Act of February 5, 1917 [389 Stat. 874]. 

Later the additional Immigration Act of May 19, 1921 [42 Stat. 5], limited 
the number of aliens of European birth who could be admitted to the United 
States in any one year to quotas (by nationality) prescribed as provided in 
that act. The act went into effect on June 3, 1921, and as amended by the act 
of May 11, 1922 [42 Stat. 540], continued in force to the end of June 1924. 

Upon the expiration on June 30, 1924, of the two “quota acts” mentioned in 
the paragraph next above, the Immigration Act of 1924 [43 Stat. 153] came 
into effect and it limits (by quotas) the number of aliens of any nationality, 
with certain exceptions, who may be admitted in any fiscal year to the United 
States. It also prescribes the documents which must be delivered to the immi- 
gration authorities in the cases of aliens admitted as immigrants. That act 
defines, for its purposes, the United States as including the Virgin Islands 
(section 28) and declares that that act shall be enforced as a part of the immi- 
gration laws (sections 24 and 28) including the Immigration Act of 1917. 

Of these Immigration Acts, only the Immigration Act of 1917 and that of 
1924 have been applied to the Virgin Islands and only to any substantia) extent 
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since July 1, 1938, which was soon after the Solicitor of this Department had 
rendered his opinion of March 31, 1988, that the Immigration Act of 1917, as 
well as that of 1924, is applicable to those islands. 

Under these circumstances aliens took up residence before July 1, 1938, in the 
islands without having to comply with the requirements of those laws for 
admission, and their entry was recorded in but few cases. 

There are also in those islands aliens whose residence began there before the 
islands came into the possession of the United States. 

It is estimated that those two groups of aliens in those islands total from 
1,000 to 2,000. Most of them are natives of nearby foreign islands, to which it 
is natural they make frequent visits. This group does not include Danish 
subjects residing in the Virgin Islands when the islands came into possession 
of the United States on January 25, 1917, nor natives of the islands, as both 
those classes of persons are citizens of the United States under the act of 
Congress of February 25, 1927, as amended [8 U. 8. ©. 5b]. 

In regard to aliens in the Virgin Islands whose residence began there 
before July 1, 1938, the above-mentioned opinion of the Solicitor stated: 

“In the cases of the few aliens who, doubtless, have been admitted in the 
islands for permanent residence, though not required to comply with all the 
applicable provisions of the immigration laws owing to uncertainty as to which 
provisions apply to the islands, it would do no violence to the law to regard 
such admission as lawful for the purposes of the immigration and naturali- 
zation laws, under the principle that that is to be “egarded as done which 
ought to have been done.” 

If the aliens in the Virgin Islands whose residence began there prior to 
July 1, 1938, cannot be registered as lawfully admitted to the United States, 
they cannot have the benefit of certain exceptions in the Immigration Act 
of 1917 and that of 1924 when they make visits from the islands to foreign 
territory and seek to return to them. The exception in the Immigration 
Act of 1917 is that in section 3 [8 U. 8. C. 136] which excepts from the literacy 
test aliens “who have been lawfully admitted to the United States and who 
have resided therein continuously for five years and who return to the United 
States within six months from the date of their departure therefrom.” The 
exception in the Immigration Act of 1924 is that in section 4 [8 U. 8. C. 204] 
which excepts an alien from quota restrictions if he is “an immigrant previ- 
ously lawfully admitted to the United States who is returning from a temporary 
visit abroad.” Also, that in section 13 (b) of that act [8 U. S. C. 213 (b)] 
which authorizes regulations to except such an immigrant from the require- 
ment of having an immigration visa issued abroad by an American consular 
officer. Under that authority visas are waived by rule 3 of the Immigration 
Regulations if such alien is returning from a short absence in certain specified 

_nearby countries or is in possession of an unexpired reentry permit issued 
under section 10 of that act [8 U. 8S. C. 210]. Only an alien who can be 
regarded as “legally admitted to the United States” is entitled to a reentry 
permit under that section. 

Also, if the aliens in the Virgin Islands whose residence there began prior 
to July 1, 1938, cannot be registered as lawfully admitted to the United States, 
they cannot meet the requirements for naturalization under the general Nat- 
uralization Act of June 29, 1906, and the act of February 25, 1927 [44 Stat. 
1235; 8 U. 8S. C. 358a], which declares that for the purpose of those laws 
residence in the Virgin Islands of the United States shall be considered as 
residence in the United States. The reason is that section 1 of that general 
Naturalization Act [34 Stat. 596; 8 U. S. C. 106] requires a registry at ports 
of entry of all aliens arriving in the United States after June 29, 1906, to 
take up residence in this country, and section 4 of that act [34 Stat. 596; 
8 U. 8. C. 380] declares that— 

“At the time of filing his petition (for naturalization) there shall be filed 
with the clerk of the court a certificate from the Department of Labor, if 
the petitioner arrived in the United States after June 29, 1906, stating the 
date, place, and manner of his arrival in the United States and the declaration 
of intention of such petitioner which certificate and declaration shall be 
attached to and made a part of such petition.” 

This requirement is one of substance and cannot be dispensed with [United 
States y. Ness, 245 U. 8. 319]. And the five years’ residence required by these 
laws for naturalization can only begin on admission under the immigration 
laws for permanent residence [United States vy. Kreticos, 40 F. (2) 1020]. 
However, there is no record of aliens in the Virgin Islands who began their 
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residence there prior to July 1, 1938, on which such certificates of lawful 
arrival can be issued to such aliens, as there is no such registry of aliens 
arriving in those islands prior to that date. 

There are decisions that such certificates of arrival need not be made from 
the record of registry made under section 1 of that general naturalization 
act. In re Page, 206 F. 1004; In re Schmidt, 207 F. 678; In re McPhee, 209 
F. 148; In re Pick, 209 F. 999; In re Linklater, 3 F. (2) 691; In re Olsen, 
18 F. (2) 425; and In re Cassovel, 33 F. (2) 1002. All of these decisions 
are by United States district courts and relate to arrival in the continental 
United States. 

The inference from these decisions of the district courts is that in the cases 
of aliens in the continental United States as to whom no records of registry 
could be found, the practice for some years was to subject the aliens to the 
inspection and examination which would have been made at the time of entry 
if they had applied for admission by the immigration authorities. If upon 
such subsequent inspection and examination, the aliens were found to be 
eligible for admission under such laws, registration was made under the 
above-mentioned section 1 of the general Naturalization Act of 1906 as of 
time of entry and certificates of arrival were issued to them under the above- 
quoted section 4 of that act to file with the petition for naturalization. Such 
certificates became known as nunc pro tune certificates of arrival. 

However, in In re Hollo, 206 F. 852, Judge Day of the United States District 
Court for the Northern District of Ohio, dismissed without prejudice a peti- 
tion for naturalization where the certificate from the Department of Labor 
as to the alien’s arrival bore an endorsement that the certificate was not 
based upon registry of the alien at time of entry but upon information acquired 
at a hearing subsequent to entry. Judge Day said that the certificate was 
simply a record of a statement made by the alien. And in In re Kempson 
and Pincus, 14 F. (2) 668, Judge Neterer, of the United States District Court 
at Seattle, in 1926, held that the certificate of arrival, being a matter of sub- 
stance, may not be supplied by the Department of Labor by nunc pro tune 
order, but that applicants are not responsible for default of officials in making 
proper registration when they report for inspection at time of entry. Aec- 
cordingly, in the case of Kempson the court held that there was no power 
in the Department of Labor to create a record of arrival for him as to the 
date of his original entry, as he had not at time of entry presented himself 
for examination by immigration officers. On the other hand, in the case 
of Pincus, in which there was a record that prior to entry he had presented 
himself for inspection and had been examined by a board of special inquiry 
and an order of admission issued but there was no record of actual entry, 
the court held that the record should be corrected to show lawful admission 
as of the date on which it was proved he entered and was examined in fact. 

Thereafter the annual report of the Secretary of Labor in 1927 said (p. 182) : 

“Hundreds of thousands of aliens are unable, or would be unable if called 
upon to do so, to prove legal admission into the United States. This class 
includes not only aliens who have deliberately evaded inspection but as many 
more who believe that they have the right to be here. For many years there 
was very little difference in the requirements for permanent residence and for 
a visitor’s privilege coming from Canada, and even today certain visitors are 
not required to pay head tax nor to have documents of any kind. Their inspec- 
tion by immigration officers is less rigid than for those who apply for the 
privilege of residence. This has been true since time immemorial, and when 
there was no numerical limitation on immigration from any source many aliens, 
knowing that there was less delay at the border when coming to visit, indicated 
to the officers that they would be back within a short time.” 

The report then referred in general language to the decision, cited above, 
holding that nunc pro tunc records of entry did not satisfy the law. The report 
also stated that it could hardly be expected that an officer of the Government 
would make a statement to a court of the United States that a particular fact 
is so when his records do not disclose it, but that that was what the immigration 
officials had been doing in making records of entry nunc pro tune. The report 
further stated that Congress, through the Committee of Immigration and 
Naturalization of the House of Representatives, had called the responsible 
officers of the Government to account for what was considered an abuse of 
discretion in making nunc pro tune records of entry and that for these reasons 
the policy of issuing nunc pro tune records had been discontinued by order of 
the Department of Labor (General Order No. 37, Second Amendment, May 6, 
1926). 
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The report recommended legislation to authorize the administrative officers 
to give a legal domicile to aliens in the country who had not been recorded for 
permanent residence if they had entered the United States prior to the date 
specified in such legislation, and showed in an appropriate hearing that they 
were not subject to deportation and met certain required standards. 

After the report of the Secretary of Labor, Congress passed the special Regis- 
tration Act of March 2, 1929 [45 Stat. 1512; 8 U. 8. C. 106a]. That act as 
amended by the Act of August 7, 1939 [Pub. No. 315, 76th Congress], declares 
that the registry of aliens at ports of entry required by section 1 of the general 
Naturalization Act of June 29, 1906, quoted hereinbefore, “may be made as to 
any alien not ineligible to citizenship, in whose case there is no record of admis- 
sion for permanent residence,” if the alien makes a satisfactory showing to the 
Commissioner of Immigration and Naturalization in accordance with regulations 
prescribed as provided in the act that the alien, among other things, has resided 
in the United States continuously since entry prior to July 1, 1924, and is a 
person of good moral character. Paragraph (b) of section 1 of that Registra- 
tion Act of 1929, as amended by the act of April 19, 1984 [48 Stat. 598; 8 U. 8. C. 
106a(b)], declares: 

“For each such record of registry made as herein authorized the alien shall 
pay to the Commissioner of Immigration and Naturalization a fee of $10. All 
fees collected under this section shall be deposited in the Treasury as miscel- 
laneous receipts.” However, Report No. 1504, Senate, 70th Congress, 2d session, 
to accompany H. R. 3049 [349], which became the above-mentioned special Regis- 
tration Act of March 2, 1929, states (p. 4) that: 

“Sections 1 to 5 provide relief for aliens who entered the United States 
prior to July 1, 1924, where there is inability to locate a record of their perma- 
nent admission in conformity with the immigration law at the time of their entry. 
They must satisfy the Commissioner Genera] of Immigration that they are 
persons of good moral character and not subject to deportation in order to secure 
the registration and the certificate.” Thus the act is especially concerned with 
the registration of aliens where there is inability to locate a record of permanent 
admission “in conformity with the immigration laws at time of their entry.” 
It, therefore, appears that that act could not have been intended to apply to 
the aliens in the Virgin Islands. In the case of these aliens, whose residence 
began in the Virgin Islands prior to July 1, 1938, there is more involved than 
mere inability to locate a record, for neither the Immigration Act of 1917 nor 
any other Immigration Act of the United States was being enforced there at the 
time of their entry. Hence, it is believed that the situation with respect to these 
aliens is the same as before the issuance on May 6, 1926, of the second amend- 
ment to General Order No. 37, referred to on page 5 hereof, and the passage 
of the special Registration Act of 1929. As stated hereinbefore this Department 
before that time pursued the practice for some years of granting hearings in the 
cases of aliens in the United States who could not show lawful admission and, 
if found to be admissible, registration was granted to them as of time of entry. 
Thereupon certificates of lawful arrival were issued to them to be filed with 
petitions for naturalization. 

With the background of laws and facts as pointed out here, this Department 
is giving consideration to the matter of having the Immigration and Naturaliza- 
tion Service, independently of the special Registration Act of 1929, make a 
registry of aliens in the Virgin Islands whose residence begun there prior to 
June 1, 1938, the date on which the enforcement of the Immigration Act of 1917 
and the Immigration Act of 1924 was begun in those Islands. Such aliens 
would be registered regardless of whether able at time of entry or of registration 
to comply with the requirements of the immigration laws, for it would be difficult 
to prove the facts which existed at time of entry, or that they did not arise 
since the aliens began residence in the islands, The registration would be 
used for purposes of the immigration and naturalization laws as a record of 
lawful admission at time of entry, or as of January 25, 1917, the date on which 
the islands came into the possession of the United States, whichever is the 
later date. 

The fee of $10 prescribed by paragraph (b) of section 1 of the special Regis- 
tration Act of March 2, 1929, for registration under that act as amended, quoted 
on page 6 of this letter, would not be involved in the cases of aliens whose 
residence in the Virgin Islands began prior to June 29, 1906, unless they wish 
to register to establish lawful arrival for the purposes of the immigration laws. 
The reason is that no registration of such aliens would be made for purposes 
of naturalization, as no registration or certificate of lawful arrival is required 
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by the naturalization laws in the case of an alien whose residence in the United 
States began prior to that date. And that fee would not be applicable to the 
registration of aliens in the Virgin Islands who began to reside there between 
July 1, 1924, and July 1, 1938, as the special Registration Act of March 2, 1929, 
as amended, relates only to registration of aliens whose residence began in the 
United States prior to July 1, 1924, and any registration of those aliens would 
therefore be made independently of that act. 

Therefore, the fee of $10 arises only with respect to the following two classes 
of aliens residing in the Virgin Islands: 

1. Those whose residence in the islands began prior to June 29, 1906, who wish 
to register to establish lawful arrival for purposes of the immigration laws. 

2. Those whose residence began there at any time between that date and 
July 1, 1924, who wish to register to establish lawful arrival for the purposes 
of either the naturalization laws or the immigration laws or both sets of laws. 

For the same reasons as stated above for the view that the provisions of the 
special Registration Act of March 2, 1929, did not have in mind those classes of 
aliens, it seems reasonable to hold that the fee of $10 prescribed by that act for 
registration under that act would not apply to a registration made independ- 
ently of the authority of that act, but of the kind that was made in the States 
by this Department for some time before the enactment of that act. Such a 
registration would be making a record of the aliens in those islands whose 
residence began without violation of any law being enforced there at the time 
of their entry. Any other view would mean leaving it impossible for them to 
show a lawful entry for the purposes of the naturalization and immigration laws 
unless they register under the special Registration Act of March 2, 1929, and 
pay the fee of $10, prescribed, or unless they depart from the United States 
and obtain lawful admission under those laws. And only the last- 
mentioned course will be open to aliens whose residence in the islands began after 
January 1, 1924. Departure and reentry of such aliens would mean great diffi- 
culty for them, as it is probable that many of them are natives of countries 
subject to quota restrictions and they would not be exempt therefrom if they 
cannot be registered before departure as having been lawfully admitted to the 
United States. Such inconvenience appears hardly justified merely because the 
immigration laws were not being enforced at the time of the entry of the aliens. 

Notwithstanding the registration proposed to be made would not be under the 
authority of the Registration Act of March 2, 1929, any certificate of arrival 
based on the registration and issued for the purpose of making a declaration of 
intention as required by section 4 of that act as amended by the act of May 25, 
1932 [47 Stat. 166; 8 U. 8S. C. 877b] or by section 4 of the act of March 29, 1906 
(39 Stat. 596; 8 U. S. C. 380], would involve the collection of a fee of $2.50, as 
required by a further provision in the act of March 2, 1929, as amended by 
the act of April 19, 1934 [48 Stat. 597; 8 U. S. C. 3880a]. The reason is that 
that fee is required by that act regardless of whether the lawfulness of the 
arrival is established by registration under that act or otherwise. 

For the purposes of the immigration laws it is not necessary to issue a cer- 
tifieate of arrival, as the record made under the proposed registration could be 
regarded as establishing such arrival. Hence, for immigration purposes the fee 
of $2.50, referred to above for such a certifiate, would not be involved. 

As the provision prescribing the $10 fee for registration and the provision 
prescribing the $2.50 fee for certificate of arrival each provide that it shall be 
paid to the Commissioner of Immigration and Naturalization (whose office is 
in Washington, D, C.; United States v. Lumbardo, 241 U. 8. 73; 8 U. S. GC. 101; 
Executive Order 6166 of June 10, 1983), it is assumed that these fees are not 
within the provision in section 35 of the Organic Act of the Virgin Islands of 
June 22, 1936 [49 Stat. 1816], declaring that “immigration and naturalization 
fees collected in the Virgin Islands shall be covered into the Treasury of the 
Virgin Islands and held in account for the respective municipalities.” Doubtless 
the naturalization fees intended to be covered by that provision are those col- 
lected by clerks of courts under sections 402 and 402a of title 8, United States 
Code. And immigration fees include head tax. However, in the case of aliens 
who entered the Virgin Islands prior to July 1, 1988, the date when the enforce- 
ment of the immigration laws was begun in those islands, no head tax was 
collected. The head tax under the Immigration Act of February 20, 1907 [34 
Stat. 898], was “four dollars for every alien entering the United States” (with 
certain specified exceptions), until it was increased by the Immigration Act of 
February 5, 1917 [89 Stat. 874; 8 U. S. C. 182], effective as of May 1, 1917, to 
“$8 for every alien, including alien seamen regularly admitted as provided in 
this act, entering the United States,” with certain specified exceptions. 
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The fee of $10 for registration is not involved in the cases of aliens admitted 
on or after July 1, 1938, as such aliens at time of entry are registered as required 
by section 1 of the general Naturalization Act of June 29, 1906, and the special 
Registration Act of March 2, 1929, which prescribes that fee, is not applicable. 

The proposed registration, without special legislative authority, of such aliens - 
in the Virgin Islands is hardly within the criticism of the Congressional Com- 
mittee which, as pointed out on page 5 hereof, was referred to in the report of the 
Secretary of Labor for 1927, in view of the special circumstances and the fact 
that the failure to comply with the immigration laws and be registered at time 
of arrival there was not due to any fault of the aliens. 

There is enclosed a copy of the opinion of March 31, 1938, of the Solicitor for 
this Department holding that the Immigration Act of February 5, 1917, as well 
as the Immigration Act of 1924, is applicable to the Virgin Islands of the United 
States and that aliens admitted there before those acts were enforced could be 
regarded as lawfully admitted for the purposes of the immigration and naturaliza- 
tion laws. 


The questions presented are in substance (1) whether certain classes 
of aliens residing in the Virgin Islands may be permitted to obtain 
the benefits provided by the immigration and naturalization laws of 
the United States without the payment of the registration fee re- 
quired by the provisions of section 1 of the act of March 2, 1929, 45 
Stat. 1512, as amended, in the case of aliens as to whom there is no 
record of their admission for permanent residence ; and (2) if payment 
of registration fees be required, whether such fees are for depositing 


into the treasury of the Virgin Islands or into the treasury of the 
United States. 


Sections 1 to 4, inclusive, of the act of March 2, 1929, 45 Stat. 1512, 
as amended May 25, 1932, 47 Stat. 166, April 19, 1934, 48 Stat. 598, 
and August 7, 1939, 53 Stat. 1243, provide in pertinent part: 


That (a) the registry of aliens at ports of entry required by section 1 of the 
act of June 29, 1906 (Thirty-fourth Statutes at Large, part 1, page 596), as 
amended, may be made as to any alien not ineligible to citizenship in whose case 
there is no record of admission for permanent residence, if such alien shall make 
a satisfactory showing to the Commissioner General of Immigration [Commis- 
sioner of Immigration and Naturalization], in accordance with regulations pre- 
scribed by the Commissioner General of Immigration [Commissioner of Immi- 
_- and Naturalization], with the approval of the Secretary of Labor, that 

e— 

(1) Entered the United States prior to July 1, 1924; 

(2) Has resided in the United States continuously since such entry; 

(3) Is a person of good moral character; and 

(4) Is not subject to deportation. 

(b) For each such record of registry made as herein authorized the alien 
shall pay to the Commissioner General of Immigration [Commissioner of Immi- 
gration and Naturalization] a fee of $10. All fees collected under this section 
shall be deposited in the Treasury as miscellaneous receipts. 

(c) The provisions of section 76 of the act entitled “An act to codify, revise, 
and amend the penal laws of the United States,” approved March 4, 1909, shall 
apply in respect of the record of registry authorized by this section in the same 
manner and to the same extent, including penalties, as they apply in respect of 
the oaths, notices, affidavits, certificates, orders, records, signatures, and other 
instruments, papers, or proceedings specified in such section 76. 

Sec. 2. Upon the making of a record of registry as authorized by section 1 of 
this act, the certificate of arrival required by the fourth paragraph of the second 
subdivision of section 4 of such act of June 29, 1906, as amended, may be issued 
upon application to the Commissioner of Naturalization [Commissioner of Immi- 
gration and Naturalization], in accordance with regulations prescribed by the 
Commissioner of Naturalization [Commissioner of Immigration and Naturaliza- 
tion], with the approval of the Secretary of Labor, and upon payment of the fee 
prescribed by section 5 of this act. 
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Sec. 3. For the purposes of the immigration laws and the naturalization laws 
an alien, in respect of whom a record of registry has been made as authorized 
by section 1 of this act, shall be deemed to have been lawfully admitted to the 
United States for permanent residence as of the date of his entry. 

Sec. 4. No declaration of intention shall be made by any alien under such act 
of June 29, 1906, as amended, or, if made, be valid, until the lawful entry for 
permanent residence of such alien shall have been established, and a certificate 
showing the date, place, and manner of his arrival shall have been issued; ex- 
cept that no such certificate shall be required if the entry was on or before June 
29, 1906. 

While it is true that statements appearing in a report of a com- 
mittee of Congress may, in a proper case, be considered in construing 
the ambiguous provisions of a statute, it is a universally accepted 
rule of statutory construction that the intention of a law-making 
body is to be deduced primarily from a reading of the statute itself— 
considered as a whole. Also, it is a general rule that new enactments 
of a fragmentary nature on subjects covered by a system of related 
general legislative provisions indicative of a settled policy should 
be fitted into the existing system and given effect conformably thereto 
unless a different purpose be clearly shown. United States v. Jef- 
ferson Electric Manufacturing Co. (1934), 291 U. S. 386, 396. 

The act of March 2, 1929, as amended, supra, is a part of the 
system of laws which the Congress has enacted to provide for the 
immigration and naturalization of aliens in the United States and 
it is for noting that the Congress by the act of February 25, 1927, 
44 Stat. 1234, granted United States citizenship to certain inhabi- 
tants of the Virgin Islands and extended the naturalization laws 
of the United States to those islands. In this connection, see Allen 
v. United States (1931), 47 F. (2d) 735. 

The basic immigration law of the United States is the act of 
February 5, 1917, 39 Stat. 874, entitled “An act to regulate the 
immigration of aliens to, and the residence of aliens in, the United 
States” and it is provided in section 1 of that act that “the term 
‘United States’ as used in the title as well as in the various sections 
of this act shall be construed to mean the United States, and any 
waters, territory, or other place subject to the jurisdiction thereof, 
except the Isthmian Canal Zone.” Such language indicates a definite 
policy on the part of the Congress to include within the scope of 
the statute all places over which the United States had jurisdiction 
with the exception of the Isthmian Canal Zone. While the precise 
question as to whether the Virgin Islands come within the purview 
of the act of February 5, 1917, supra, has not been judicially deter- 
mined, it. appears that the solicitor of your department has concluded 
that the provisions of the act of February 5, 1917, supra, are appli- 
cable to those islands. The basis of his opinion appears to be that 
the Virgin Islands became a part of the United States upon the 
ratification, on January 17, 1917, of the convention between the 
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United States and Denmark providing for their cession, 39 Stat. 
1706. In this connection it is to be observed that the Congress by 
the act of February 25, 1927, supra, provided that “All persons 
born in the Virgin Islands on or after January 17, 1917 (whether 
before or after the effective date of this act), and subject to the juris- 
diction of the United States, are hereby declared to be citizens of the 
United States.” 

Moreover, even though the Virgin Islands did not in fact come 
within the jurisdiction of the United States until the enactment of 
the act of March 3, 1917, 39 Stat. 1132, providing a temporary form 
of government for those islands, it appears that the language used 
by the Supreme Court of the United States in its opinion in the case 
of De Lima v. Bidwell (1901), 182 U. S. 1, 197, lends substantial 
support to the conclusion that the Virgin Islands come within the 
scope of said statute. In that case Mr. Justice Brown, speaking for 
the majority of the Court, in dealing with the question whether the 
word “foreign” as used in the tariff laws applied to such countries as 
were foreign at the time the statute was enacted, notwithstanding 
any subsequent change in their condition, said: 

* * * While a statute is presumed to speak from the time of its enact- 
ment, it embraces all such persons or things as subsequently fall within its 
scope, and ceases to apply to such as thereafter fall without its scope * * *, 

The policy of the Congress to include within the scope of the immi- 
gration laws all places over which the United States has jurisdiction, 
except such as might be specifically excepted, is further shown in the 
language which was used in the Quota Immigration Act of May 19, 
1921, 42 Stat. 5, in defining the term “United States” as used therein. 
Also, there is for noting the fact that the act of March 2, 1929, as 
‘ amended, supra, specifically restricts the registry provided therein 
to such aliens as entered the United States prior to July 1, 1924, 
which was the effective date of many of the provisions of the Quota 
Immigration Act of May 26, 1924, 43 Stat. 153. In the said last- 
mentioned act the Congress provided that the provisions thereof 
should be enforced as a part of the immigration laws and that the 
term “United States” when used therein in a geographical sense as 
distinguished from the term “continental United States” should 
include, among other places, the Virgin Islands. 

Furthermore, it is significant that section 9 of the act of March 2, 
1929, supra, provided that the term “county” should include “the 
entire territory comprised within the Virgin Islands in the case of 
the Virgin Islands.” While that term does not appear in the section 
of the act which is now in question, the reference to the Virgin 
Islands shows that the Congress was not unmindful of the fact that 
there were aliens residing in those islands; and, in view of its ap- 
parent policy as to the territorial extent of the scope of the immigra- 
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tion laws, as shown in prior legislation, and the fact that the 
naturalization laws previously had been extended to the Virgin 
Islands, it would seem that if the Congress had intended that those 
islands should be embraced within the scope of-some of the pro- 
visions of the act but excluded from others it would have made such 
purpose known by clear and unmistakable language. Also, it would 
seem from the language appearing in section 35 of the Organic Act 
of the Virgin Islands of the United States, approved June 22, 1936, 
49 Stat. 1816, as to the disposition of immigration and naturaliza- 
tion fees collected in the Virgin Islands that the Congress contem- 
plated that the immigration laws of the United States as well as the 
laws pertaining to naturalization matters were in force and effect 
in those islands. 

Consequently, in view of the foregoing matters, and in the absence 
of any definite indication by the Congress that section 1 of the act 
of March 2, 1929, as amended, swpra, should not apply to aliens 
residing in the Virgin Islands there appears to be substantial reason 
for concluding that the fee provided in said section should be col- 
lected from aliens who may have entered those islands between the 
time that said islands came within the sovereignty of the United 
States and July 1, 1924, and as to whom there is no record of their 
admission for permanent residence. 

With respect to aliens residing in the Virgin Islands who had 
entered those islands prior to the time that the islands became a 
possession of the United States, it appears that although the Con- 
gress extended the naturalization laws of the United States to the 
Virgin Islands by the act of February 25, 1927, supra, the said 
statute granted aliens residing in those islands no especial privilege 
other than to permit such as were residing there on both January 
17, 1917, and the date of the passage of the act, to file petitions for 
naturalization within 1 year without making declarations of inten- 
tion and to provide that, for the purpose of the naturalization laws, 
residence in the Virgin Islands of the United States should be con- 
sidered as residence in the United States. Also, while the question 
of the applicability of the immigration laws of the United States to 
such aliens is primarily for administrative consideration, it appears 
that there is no statutory authority for the registry of aliens as to 
whom there is no record of their admission for permanent residence 
in the United States, except section 1 of the act of March 2, 1929, 
as amended, swpra. Consequently, in the absence of any other specific 
legislation by the Congress concerning aliens who were residing in 
the Virgin Islands on January 17, 1917, no reason is apparent for 
the assumption that it was the legislative intent that they should be 
viewed in any different light, so far as the requirements of section 1 
of the act of March 2, 1929, as amended, supra, are concerned, than 
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those aliens who entered the Virgin Islands subsequent to the time 
those islands came into the possession of the United States. 

Moreover, it does not appear that the fact that the immigration 
laws of the United States were not generally administered in the 
Virgin Islands prior to July 1, 1938, or the other circumstances men- 
tioned by you, can serve as a basis for excepting aliens residing 
there from the payment of the fee prescribed by the terms of section 
1 of the act of March 2, 1929, as amended, supra, or for the resump- 
tion of the former doubtful administrative practice of issuing nunc 
pro tunc certificates of entry—which practice was discontinued prior 
to the enactment of said statute due to the fact that its legality had 
been challenged by the courts and the Committee on Immigration 
and Naturalization of the House of Representatives. The language 
used by the United States Court of Appeals for the District of 
Columbia, in its opinion in the case of Linklater v. Perkins, Secre- 
tary of Labor, et al. (1934), 74 F. (2d) 473, seems especially appro- 
priate in this connection. In that case the then Supreme Court of 
the District of Columbia refused to compel the Commissioner General 
of Immigation and the Secretary of Labor to issue an alien a cer- 
tificate showing his legal entry into the United States and the appel- 
late court, in affirming the judgment, said, in part: 

* * * if Linklater had pursued the claim he now makes at any time during 
the twenty years intervening between his alleged entry and the enactment of 
the present statute, he could have obtained the doubtful advantage then flowing 
from the conflicting decisions and uncertain practice touching nunc pro tunc 
certificates. 

But this possibility was closed by the act of 1929 (chapter 536, 45 Stat. 1512), 
which expressly anthorized nunc pro tunc registry and certificate of entry, 
under specified conditions, “as to any alien not ineligible to citizenship in whose 
case there is no record of admission for permanent residence, if such alien shall 
make a satisfactory showing to the Commissioner General of Immigration 
* * * that he * * * isa person of good moral character.” 8 U. 8. C. A. 
§ 106a. 

If everything the petitioner now claims to be true, and the original fault was 
an immigration officer’s and not his own, the hardship he complains of operates 
only to impair a privilege, but not to violate a right, for no alien has a vested 
right to naturalization, or to any method of procedure leading to naturalization. 
“An alien friend is offered, under certain conditions, the privilege of citizenship. 
He may accept the offer and become a citizen upon compliance with the 
prescribed conditions, but not otherwise. His claim is of favor, not of right.” 
Johannessen vy. United States, 225 U. 8. 240, 32 8. Ct. 613, 616, 56 L. Ed. 1066. 
“An alien who seeks political rights as a member of this Nation can rigtfully 
obtain them only upon terms and conditions specified by Congress. Courts are 
without authority to sanction changes or modifications; their duty is rigidly 
to enforce the legislative will in respect of a matter so vital to the public wel- 
fare.” United States v. Ginsberg, 243 U. S. 474, 87 8. Ct. 422, 425, 61 L, Ed. 853. 

In view of the foregoing, I am constrained to hold that the registry 
contemplated by you of aliens residing in the Virgin Islands, for the 
purpose of affording them the benefits of the naturalization and immi- 
gration laws of the United States, without the collection of the fee 
provided by the terms of section 1 of the act of March 2, 1929, as 
amended, supra, would not be authorized unless and until the Congress 
so provides. 
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The further question remains as to the disposition which should be 
made of the fees paid by resident aliens in the Virgin Islands under 
the provisions of the said statute. 

Section 35 of the Organic Act of the Virgin Islands of the United 
States, supra, provides in pertinent part that “all quarantine, passport, 
immigration, and naturalization fees collected in the Virgin Islands 
shall be covered into the treasury of the Virgin Islands and held in 
account for the respective municipalities.” There can be little or no 
doubt that the fees required by the act of March 2, 1929, as amended, 
supra, are “immigration, and naturalization fees” and while that statute 
provides that they should be paid to the Commissioner of Immigration 
and Naturalization, there is no requirement that they should be paid 
at his office in Washington, D. C. Doubtless, such payments would, 
in fact, be made to his representatives in the Virgin Islands. Further- 
more, the cited Organic Act having been enacted subsequent to the 
1929 statute may well be viewed as amending the 1929 act with respect 
to the deposit of such fees so far as concerns the Virgin Islands. Con- 
sequently, it would seem that such fees are embraced within the scope 
of the broad terms of section 35 of the Organic Act of the Virgin 
Islands of the United States, supra, and you are advised that said fees 
should be deposited for covering into the treasury of the Virgin 
Islands, instead of into the Treasury of the United States as miscel- 
laneous receipts. 


(B-2811) 


TRANSPORTATION—VESSELS—DAMAGE OR LOSS IN TRANSIT—EFFECT 
OF STIPULATION AGAINST LIABILITY 


A provision in transportation rates published to apply on articles shipped by 
vessel, that the “cargo is carried at the risk of the owner,” does not relieve 
the carrier of responsibility for breakage caused by negligence, particularly 
as the Harter Act, 27 Stat. 445, expressly prohibits insertion in any bill of 
lading of any agreement relieving the owner of any vessel transporting 
merchandise from ports of the United States, from liability arising from 
negligence in loading, stowage, custody, care, or proper delivery of property 
committed to its charge. 


Assistant Comptroller General Elliott to the New York & Porto Rico Steam- 
ship Co., January 16, 1940: 

There has been considered your request for allowance of $4 of the 
amount, $4.15, deducted in settlement No. T-135436, October 10, 1938, 
upon your bill 2114, for charges for the transportation of four ship- 
ments of miscellaneous freight from New York, N. Y., to San 
Juan, P. R., in January 1936. The deduction represents the value 
($4) of two glass drip pans which were found to be broken on delivery 
at destination in the shipment covered by bill of lading T-345737, 
and the unearned freight thereon (15 cents). 
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Your request. states, in part: 


* * * We * * * find that our San Juan office has reported that this 
shipment as well as the remaining 3 were all delivered in good condition against 
a clean receipt. In the circumstances, it would appear that this company is 
not responsible for the damage, which was apparently of a concealed nature, 
especially so since fragile cargo is carried at the risk of the owner. 

As shown by the record, the shipment covered by bill of lading 
T-345737, was received by the New York & Porto Rico Steamship 
Co. at New York on January 18, 1936, in apparent good order and 
condition. Upon delivery at San Juan it was found that two glass 
drip pans were broken, and the chief quartermaster officer in receipt- 
ing for the shipment, made notation to this effect upon the reverse 
side of the bill of lading (which is the official receipt for the prop- 
erty), in the manner therein provided. The weight of the damaged 
articles was shown as 9 pounds, and the value as $4. From this record 
it appears that the damage occured while in custody of the carrier, 
and that the carrier had notice of the damage. The articles were 
packed in a case so as to insure safe transportation to destination 
under ordinary care and handling. Under the circumstances it would 
appear that the damage resulted from negligence in the handling or 
stowage of the merchandise. 

While it may be that the rates published to apply on the articles 
shipped, provide that the “cargo is carried at the risk of the owner,” 
it does not appear that such stipulation relieves the carrier of 
responsibility for breakage caused by negligence. 

The Harter Act, 27 Stat. 445, expressly prohibits insertion in any 
bill of lading, any agreement relieving the owner of any vessel trans- 
porting merchandise from ports of the United States, from liability 
arising from negligence in loading, stowage, custody, care, or proper 
delivery of property committed to its charge, and besides it seems 
any such stipulation would be void even independently of the statute. 
(Liverpool & Great Western Steam Co. v. Phenia Insurance Co., 129 
U. 8. 897; The Tampico, 151 Fed. 689, and Dietrich v. U. 8S. Shipping 
Board, 9 Fed. (2d) 783). 

Accordingly, the deduction for value of the damage to the ship- 
ment apparently was proper and the settlement may not be modified 
as urged, 


(A-81857) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—CONVERSION RATE—DOLLAR AND FOREIGN CUR- 
RENCY PAYMENTS 


In the computation of currency appreciation losses of an employee of the United 
States in a foreign country, the rate at which his Treasury check or dollar 
draft drawn in payment of salary can or could be negotiated on the accrual 
date is the conversion rate to be used, whether his place of service is within 
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or without an established State Department fiscal district, and whether the 
payment is by a district accounting and disbursing officer, a special dis- 
bursing officer or agent, a Foreign Service officer, or otherwise—such conver- 
sion rate in banking terms being the foreign bank’s “buying rate’—and 
where the total salary, allowances, and exchange loss due, so computed in 
American money, are to be converted into foreign money for payment in 
the latter currency, the foreign money payable should be in such amount 
as the total dollars payable will purchase at the “buying rate” at the time 
and place of payment, but the “buying rate” to be used must be exclusive of 
any commercial fees charged. 19 Comp. Gen. 144, and A-81857, September 
6, 1939, amplified. 

The administrative proposal to pay, in foreign money, salaries etc., “upon which 
currency appreciation losses are not allowable,” at the bank’s selling rate for 
sight drafts on New York, may not be approved, salaries, ete., payable to 
employees of the United States abroad which, while stated in dollars, are 
paid in the currency of a foreign country, ordinarily being for conversion 
into that currency at the “buying rate” of exchange—the rate at which the 
foreign bank will buy dollars for foreign currency—at the time and place 
of payment and not at the bank’s “selling rate.” Terms “buying rate” and 
“selling rate” explained. 3 Comp. Gen. 571 and other decisions amplified 
and discussed. 


Acting Comptroller General Elliott to the Secretary of State, January 17, 1940: 
I have your letter of December 4, 1939, as follows: 


Reference is made to your decision of September 6, 1939, A-81857, regarding 
the computation and payment of currency appreciation losses under the pro- 
visions of Executive Order No. 7972, dated September 15, 1938, in which deci- 
sion part of decision A-81857 of August 3, 1939, was clarified as follows: 

“It is settled, however, that officers and employees are entitled to payment 
in United States dollars only, and if they be paid in a foreign currency by 
Government disbursing officer, only the amount of such currency actually pro- 
curable for the dollars at the time and place of payment is authorized to be paid 
in lieu of payment in dollars; provided, however, that in no event may the 
bank’s charges for conversion be borne by the Government.” 

Copies of decisions A-81857 of August 3, 1939, and September 6, 1939, were 
forwarded to Mr. Cecil M. P. Cross, District Accounting and Disbursing Officer, 
Paris, France, and he still seems to be uncertain as to the correct procedure 
for the computation and payment of those losses as evidenced by telegram of 
November 1 [21], 1939, a copy of which is enclosed for your information. 

It would appear that the above-quoted ruling should not be for universal 
application under the present methods of computation and payment of losses 
since it is now required that losses be computed by use of the bank's buying 
rate in fiscal districts and by the bank’s selling rate outside of fiscal districts, 
and only in fiscal districts and at five other posts in the Foreign Service are 
payments made in dollars by check on the Treasurer of the United States. 

Due to the outbreak of hostilities in Europe the activities of the District 
Accounting and Disbursing Office in Paris have been limited to disbursements 
for Paris only. Mail service has been discontinued between Paris and many 
posts formerly in that district necessitating the return of those offices to the 
draft system. Therefore those offices as well as all other offices operating un- 
der the draft system are unable to pay salaries and allowances by Treasury 
check and due to the withdrawal of United States currency from circulation 
abroad on account of exchange restrictions imposed by foreign governments 
and for other reasons, it.is seldom that any such office has United States cur- 
rency with which to pay salaries and allowances, Therefore, such payments 
must of necessity be made with foreign currency obtained by negotiating drafts 
drawn on the Secretary of Stete for dollars, 

In fiscal districts under the present practice of computing currency appre- 
ciation losses by use of the bank's buying rate for dollar exchange as of the 
date of accrual if payment is made in dollars, or In foreign currency at the 
cost or bank's buying rate, the employee is neither overpaid nor underpaid, but 
if payment is made at the bank’s selling rate, as is now customary outside of 
fiscal districts, the employees in such districts are overpaid and suspensions 
result, 

Outside of fiscal districts by computing currency appreciation losses as of the 
date of accrual by use of the bank's selling rate for sight drafts on New York, 
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i. e., the rate at Which the foreign bank will sell a dollar draft on New York 
and accept payment therefor in the currency of the foreign country, and by 
paying the salaries and exchange losses at the bank’s selling rate on the date 
of accrual the correct amounts are paid, but if payment is made in United 
States currency or by individual draft as is sometimes necessary the payees 
are usually underpaid in that they cannot exchange the dollars so paid for 
foreign currency in an amount equivalent to that which it is contemplated 
they should receive as set forth in paragraph 5 of the applicable Executive 
orders. Also in case payment is not effected as of the date of accrual and 
payment is made at the bank's selling rate prevailing on the date of payment 
as is now customary either an overpayment or an underpayment usually results. 

Under the present plan if the buying rate should be used for the computation 
of loss on salaries and allowances which are paid in dollars outside of fiscal 
districts, to enable the persons so paid to receive the amounts to which they 
are justly entitled it would necessitate the use of both the buying and selling 
rates for computations of currency appreciation losses on the same pay roll, 
i. e., the losses which would be paid in dollars would be computed by use of the 
buying rate and those paid entirely in foreign currency would be computed 
by use of the selling rate, thus making a most undesirable lack of uniformity. 

In the interest of establishing a desirable and uniform practice for the 
proper computation and payment of currency appreciation losses the Depart- 
ment submits for your consideration and approval the following plan: 

“All computations of Foreign Service pay adjustments on account of appre- 
ciation of foreign currencies shall be made by taking the difference between 
the ‘cost rate’ (the rate at which the foreign bank will buy dollars for foreign 
currency) prevailing on the date of accrual of the salary or allowance and 
the basic rate fixed by Executive orders, and after fixing such difference 
upon a percentage basis the loss shall be ascertained by multiplying the em- 
ployee’s net pay or allowance by the percentage so fixed, which loss shall 
then be added to the basic pay, the total thereof being the total amount of 
dollars to which the payee shall be entitled and such total amount shall be 
payable in dollars, or if dollars are not available and payment is made in 
foreign currency, payment shall be made in such amount of the foreign cur- 
rency as the total dollars payable will purchase at the ‘cost rate’ (the rate 
at which the foreign bank will buy dollars for foreign currency) prevailing 
at the time and place of payment.” 

It is believed that this proposed plan fully complies with decisions 16 Comp. 
Gen. 664 of January 19, 1987, A-81857 of August 3, 1939, and September 6, 1939. 

Furthermore, it is proposed that all salaries, allowances, or other dollar 

obligations upon which currency appreciation losses are not allowable shall 
continue to be payable at the bank’s selling rate for sight drafts on New 
York as provided in 83 Comp. Gen. 571 and other decisions. 
. Your early decision on the proposed plan will be appreciated in as much 
as it is felt that the questions advanced by Mr. Cross cannot be answered 
specifically nor can proper instructions be issued until a more uniform and 
practicable procedure has been established. 


The telegram referred to in your letter reads as follows: 


Reference is made to formula for determination of percentage of loss 
printed upper right-hand side of new Form 275. Numerous offices formerly in 
this district are requesting advice as to whether banks buying or selling 
rate should be used—provision having been made for use of either rate in the 
first item of the formula. The question also directly concerns this office in 
eonnection with payments for other departments throughout Europe. In pre- 
senting the following questions this office is not unmindful that in computing 
loss on a given sum at the buying rate of say marks 2 decimal 481 and con- 
verting the dollar product into marks at the same rate the dollar cost and 
foreign currency products would be identical to those obtainable by using the 
selling rate of 2 decimal 491 for both operations also that the loss by exchange 
chargeable to contingent expenses of sixty eight cents per dollars 100 which 
results from the use of the second method is absorbed and becomes a part of 
the charge against the currency loss appropriation when the first method is 
applied. In order to avoid a repetition of the unfortunate circumstances which 
lead up to the Comptroller’s decision of August 3, 1939, A-81857, modified by 
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his letter of September 6, 1939, the Department’s telegraphic answers to the 
following questions will be appreciated. 

One. Is the procedure set forth in section V-—46, note 1 subparagraph (B) 
for payments of currency loss at the banks selling rate when dollar cur- 
rencv is not available modified or limited by the Comptroller's decision 
A-81857. 

‘two. Is the percentage of loss for determination by use of the banks buying 
rate or selling rate when payment of loss is made in United States currency 
or by Treasury checks or drafts. 

Turee. Is the percentage of loss for determination by use of the banks buy- 
ing or selling rate when United States currency is not available. 

It is not perceived how the place of service of an employee of 
the United States in a foreign country—that is whether rendered 
within or without an established fiscal district—can affect the amount 
of salary or currency appreciation loss to which he is entitled. In 
either case, in the computation of currency losses, the rate at which 
his Treasury check or dollar draft drawn in payment of salary can 
or could be negotiated on the accrual date is the conversion rate to 
be used, and this should apply whether the payment is made by a 
district accounting and disbursing officer, by a special disbursing 
officer or agent, by a Foreign Service officer, by a claims settlement, 
or otherwise. Cf. First District Accounting and Disbursing Office 
Circular No. 58 considered in A-44014, August 26, 1937. The bank- 
ing term for the conversion rate ordinarily is “buying rate,” and such 
rate appears to have been correctly incorporated inthe proposed plan. 

The plan further proposes the use of that rate as the conversion 
factor where the total salary, allowances, and exchange loss, figured 
in American money, are to be converted into foreign money for 
payment in the latter currency. Of course, wherever the latter com- 
putation is made and payment is effected on the day the salary 
accrues, or before the rate has changed, it would be of no particular 
consequence to the employee what rates are used because when the 
conversion and reconversion rates are the same, the total sum payable 
in foreign money will in any case necessarily be equal to the product 
of the number of dollars due and the value of the dollar in foreign 
money at the basic rate prescribed by Executive order. 

When payment is delayed for any reason, use of the buying rate 
(as above defined) is likewise correct. For, where the employee is 
due a fixed sum in dollars, (for salary and/or appreciation losses) 
and he requests or accepts payment in a foreign currency, the proper 
rule is, as stated in the cited decision of September 6, 1939, that 
“* * * if the disbursing officer should be in possession of such 
foreign currency he might utilize it to make payment, giving the 
employee only such amount in foreign currency as could be procured 
locally for the amount of dollars otherwise due the employee 
* * *.” The result is to give the employee, wherever located, 
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either an American doliar draft or check for the amount due him or 
its full and exact market equivalent in local currency at the time and 
place of payment, thus discharging the Government’s obligation in 
the matter. A-2002, May 24, 1924. 

The proposed “plan” is accordingly approved, saving, however, two 
suggested changes, to wit, (1) to avoid uncertainty and to conform 
with the banking term commonly appearing in the bankers’ certifi- 
cates of rates, change the words “cost rate” to “buying rate,” and 
(2) for the reasons stated in the decision of September 6, the follow- 
ing may be appended to the statement prepared: “The buying rates 
must be the bankers’ quotations exclusive of any commercial fees 
charged for converting the checks.” 

Your letter presents the further plan to pay in foreign money 
salaries, etc., “upon which currency losses are not allowable” at the 
bank’s selling rate for sight drafts on New York “as provided in 
3 Comp. Gen. 571 and other decisions.” It is assumed this refers 
to salaries, etc., earned within the numerous foreign countries where 
due to current depreciation of the local currencies below the basic 
rates fixed by Executive order, no appreciation losses are incurred 
or payable. No reason is suggested, nor does there appear any, for 
using a different rate in that situation. The selling rate—the rate 
at which a foreignebank, in exchange for the currency of its country, 
will deliver to its customer a dollar draft payable in this country— 
generally exceeds the buying rate by about 1 to 2 percent in units 
of foreign money per dollar, the difference being understood as com- 
prising the bank’s charges to cover expenses and risk of loss, It is 
obvious the criterion set forth in your letter, i. e., whether an appre- 
ciation loss is allowable upon the salary and other payments due, 
has no logical relation to the result—the use of different rates in 
paying in foreign currency an obligation stated in dollars. In fact, 
the anomaly is distinctly possible, wherever the current rates closely 
approach the basic rates, that a loss might be due at the one rate 
but not at the other, with resulting confusion and inequities. 

Considered upon its merits, the payment of dollar obligations to 
employees abroad in any sum of foreign currency higher than the 
market value of the dollar check or draft, i. e., at the “buying rate,” 
appears untenable and is not authorized. The decision cited, 3 Comp. 
Gen. 571, does not mention “selling rate”; neither does it consider the 
difference between the two rates (buying and selling). While certain 
language therein reasonably suggests the selling rate, a consideration 
of what was held therein shows otherwise, since the payment dis- 
approved was of any sum in excess of the foreign money received 
upon cashing the dollar check, and in fact, in an earlier decision in 
the same case, A~-896, December 3, 1923, it was held that the payment, 
if not by American check, should be “in the foreign money of the 
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sum for which such check can be negotiated at the current rate of 
exchange on the day of payment.” The true rule was stated in 
decision of June 19, 1930, A-31044, to wit: 

* * * it is well settled that such dollar obligations although paid in a 

foreign country may be discharged by payment in dollars, and that if they are 
paid in a foreign currency by a Government disbursing officer, for the con- 
venience of the payee, only the amount of such foreign currency actually pro- 
curable for the dollars at the time and place of payment is authorized to be 
paid in lieu of payment in dollars. Sec. 3 Comp. Gen. 571, 574; Hill v. United 
States, 62 Ct. Cls. 412. * * 
Variously stated, that is the rule actually applied in decisions of 
many years. See 4 Comp. Dec. 405 (1898) ; 22 id. 341, 345 (1916); 
3 MS Comp. Gen. 1551, 1555; 25 id. 566; 2 Comp. Gen. 511; 16 id. 
664, 665; A-1181, September 30, 1924; A-2002, May 24, 1924; 
A-95007, August 4, 1938. Similarly, in Clay v. United States, 
8 Ct. Cls. 209, it was held: 

It is clear that if the Government resort to the commercial usage of paying 
a minister abroad by means of bills of exchange drawn on its bankers in 
London to be negotiated by him at his station, the foreign money in which 
he is paid should be reckoned at its current commercial value at the time 
and place of payment, in the coin of the United States. He is entitled to 
receive his salary in the money of the United States, or in its actual market 
equivalent. * * * 

There thus appears no proper basis for payment to an officer or 
employee of the slightly larger sum of foreign currency required to 
reconvert such money received into American money or a New York 
draft. The payment in foreign money is ordinarily for the conven- 
ience of the employee, and should not be of any sum greater than he 
could realize by cashing his own dollar check or draft at the same 
time and place. There may be an isolated instance where an em- 
ployee requires and demands dollars, which cannot be supplied either 
by cashing a draft from American funds received for fees, or by a 
Treasury check or individual draft (Foreign Service Regulations sec- 
tion V-54 (c) and note 4), or by a regular allotment under the act of 
May 14, 1937, 50 Stat. 166 (Regulations, V-42 (f)), and it is possible 
the use of the selling rate in such case might be found justified. But, 


as a rule, where dollars are in fact available by one of the payment 


methods just sugg rested, there is no proper basis for paying in foreign 
money the premium which would necessarily be paid by an employee 
for the reconversion of such funds to American dollars—there appear- 
ing no usual need for such transaction to take place. Therefore, the 
further suggested proposal is not approved. Instead, the buying rate 
(as above referred to) should be used where dollar obligations are 
paid in foreign currency, whether an appreciation loss is or is not 
payable. 

There have been, as you state, certain decisions using the words 
“selling rate” instead of “buying rate.” Upon examination, it ap- 
pears that in those cases the difference in the two rates was not the 
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question presented or considered, or the selling rate may have been 
specified by contract, or the term was actually intended as the rate 
at which the American check was sold, now defined as the buying rate, 
or there was contemplated a situation where dollars were specially 
required and were actually in no manner available for payment. In 
these circumstances, accounts wherein the selling rate was used for 
such payments during periods prior to January 1, 1940, and which 
have not hitherto been subject to question for that reason, will not 
be questioned for that difference in the audit of said accounts. 


(B-7869) 


TRAVELING EXPENSES—PERSONAL AND GOVERNMENT BUSINESS 
INTERMINGLED—REIMBURSEMENT BASIS 


Where the purpose of a journey is primarily personal to the traveler, only such 
additional expenses as may be incurred on bona fide Government business 
causing delay or stop-over and additional travel may be paid from Govern- 
ment funds. 


Acting Comptroller General Elliott to the Secretary of the Interior, January 
19, 1940: 


There has been received your letter of December 15, 1939, as follows: 


Review is respectfully requested of an exception taken to the accounts of G. F. 
Allen, symbol 106-110, for August 1938, in connection with voucher No. 10—-20711 
in favor of Dr. Lawrence T. Post disallowing transportation expenses and per 
diem for travel time on the grounds that services rendered for the Government 
were incidental to personal business or leave. 

The facts in the case are as follows: 

Dr. Post is professor of clinical ophthalmology at the Washington University 
School of Medicine, St. Louis, Missouri, and entered on duty as consultant in 
ophthalmology, September 10, 1937, in the Indian Service, at $1 per annum and 
has rendered valuable service in that capacity in connection with diseases of the 
eye with particular attention being paid to trachoma among the Indians, Dr, 
Post has a well-established reputation in his specialty and finds it difficult to 
spare much time from his teaching above noted and his private practice. 

It was desired by the Indian Office that he be present at the dedication of a 
new hospital and laboratory at Fort Defiance, Arizona, to observe the work being 
done on eye conditions among the Indians and to conduct a clinic, demonstrate 
operative procedures to Indian Service physicians, and give them advice and 
instruction particularly in connection with trachoma treatments. The dedication 
of the new hospital was scheduled for June 20, 1938, which happened to be imme-. 
diately following a convention of the American Medical Association at Los 
Angeles, California. 

Copies of the several letters exchanged in arranging the presence of Dr. Post 
at Fort Defiance are enclosed. The necessary travel was performed under a 
general travel order issued at the time of his appointment and the travel was 
performed in good faith both on the part of this Office and of Dr. Post. To con- 
serve his time and to make it possible for him to render the desired service for 
the Indian Office, airplane transportation was used and is hereby approved. 

The Indian Office desired his services and would have requested them whether 
or not personal business was performed during his absence from his home and 
headquarters at St. Louis, and the Indian Offjce would have been obliged to meet 
the expense of the travel performed in connection therewith had no personal or 
university business been involved. 

In view of these facts it is requested that the case be reviewed, the exception 
to the accounts removed, and credit allowed in the accounts of the disbursing 
officer. 
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Voucher 10-20711, August 24, 1938, accounts of G. F. Allen, covers 
a claim of $13.75 for per diem (administratively reduced to $12.50} 
and of 75 cents for taxi fare for travel, purported to have been per- 
formed under authority No. 31, dated August 27, 1937, from St. 
Louis, Mo., to Albuquerque, N. Mex., and Fort Defiance, Ariz., and 
return between June 8 and June 21, 1938. The itinerary on the 
voucher shows that the traveler, Dr. Lawrence T. Post, consultant 
in ophthalmology, left St. Louis via air at 10:06 p. m. on June 8, 
1938; arrived at Albuquerque, N. Mex., at 5 a. m. June 9; was on 
personal business from June 9 to 19; arrived at Albuquerque at 9:55 
p.m. June 19; left Albuquerque at 10 a. m. on June 20 in Government 
car for Fort Defiance, Ariz.; left Fort Defiance, Ariz., via Govern- 
ment car for Gallup, N. Mex., proceeded thence to Albuquerque 
by rail and from Albuquerque via air and returned to St. Louis at 
10:45 p. m. on June 21, 1938. Credit was withheld in the audit 
for payment on this voucher for the reason, in effect, that the travel 
to Albuquerque, N. Mex., was primarily for the purpose of perform- 
ing personal business or taking leave and that, therefore, the payee 
was not entitled to transportation from St. Louis to Albuquerque 
and return, citation being made to 11 Comp. Gen. 336 and 16 Comp. 
Gen. 164. 

The travel authority cited, travel order No. 31 dated August 27, 
1937, addressed to Dr. Lawrence T. Post, 508 North Grand Boule- 
vard, St. Louis, Mo., reads, in part, as follows: 

You are hereby authorized to travel from your headquarters located at St. Louis, 
Missouri, to and from the following-named points in the United States, upon 
official business of this Department, the nature of which has been communicated 
to you: Indian Service activities, and such other places as may be necessary. 

Travel must be by the shortest practicable route and without unnecessary 
delay, and round-trip tickets must be obtained wherever practicable. 

While traveling on official duty away from your designated headquarters 
you will be compensated for personal and transportation expenses as shown 
in sections A and C following: 


A. In lieu of subsistence expenses, not exceeding $5.00 per diem. 
. - + * * * « 
©. You will also be reimbursed for your actual and necessary transportation 
and other miscellaneous expenses not personal, railroad, steamboat, stage and 
livery fares, tolls, ferriage, etc., including necessary sleeping and parlor car 
accommodations; streetcar, cab, and bus fares; baggage transfers, and checking 
parcels. 
. * * a * «© . 
The expense arising from this authorization will be chargeable to the 
appropriation for “Conservation of Health among Indians, 1938.” 


This order does not specifically authorize or direct travel between 
St. Louis and Albuquerque and Fort Defiance on account of which 
expenses are claimed on the above voucher and does not specify the 
duty enjoined. The correspondence between the director of health, 
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Indian Service, and Dr. Lawrence T. Post, between April 19 and 
May 2, 1938, relative to this travel, copies of which were enclosed 
with your letter of December 15, 1938, supplementing the orders 
cited, was not referred to on the voucher, nor were copies thereof 
filed with said voucher. 

It appears from the referred-to correspondence that Dr. Post 
planned to attend the American Medical Association meeting at San 
Francisco in June 1938, and that because of the saving of time he 
planned to travel by air to and from San Francisco; that the director 
of health invited him under date of April 19, 1938, to attend the dedi- 
cation of the new hospital at Fort Defiance, Ariz., at 10 a. m. on 
June 20, 1938, on his return trip from San Francisco to St. Louis 
after the close of the American Medical Association meeting; that 


upon being informed that there would be no meeting of the trachoma * 


committee (of which it appears Dr. Post is a member) but that the 
stop-over would give him an opportunity to see “some of our trachoma 
problems in the more heavily infected areas” and that it would “be 
possible to arrange for your transportation and per diem as a member 
of the trachoma committee from your home to the Navajo Agency 
and return,” he accepted the invitation and stated he would plan to 
leave San Francisco at 1:50 p. m. by air and arrive at Albuquerque 
at 9:25 p. m. on June 19, 1938. 

When the correspondence now furnished is considered in connection 
with the statement on voucher 10-20711, it appears that Dr. Post 
traveled to the American Medical Association meeting at San Fran- 
cisco by air for personal reasons; that he did not stop at Albuquerque 
on the journey from St. Louis to San Francisco on June 9, 1938, but 
proceeded direct to San Francisco; that he left San Francisco by air 
at about 1:50 p. m. on June 19 and arrived at Albuquerque, N. 
Mex., at 9:55 p. m. on the same day; that he remained overnight 
at Albuquerque and started overland by Government automobile to 
Fort Defiance at 10 a. m. on June 20, 1938; that he could not have 
arrived at Fort Defiance in time for the dedication ceremonies to 
which he had been given a special invitation; that he returned to 
Albuquerque via Gallup, N. Mex., on June 21 by automobile and 
train, the time of arrival at and departure from the points mentioned 
not being indicated, and arrived at St. Louis at 10:45 p. m. on the 
same date. The time spent at Fort Defiance is not shown and cannot 
be determined from the record. 

If the submitted correspondence represents the true facts involved 
in this case then, obviously, the voucher contained a misrepresentation 
of facts. A voucher so constructed constitutes an untrue or, in effect, 
a false account. 

Upon the basis of the evidence now furnished it is disclosed that 
the primary purpose of the travel performed by Dr. Post between 
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June 8 and June 21, 1938, was not to visit Albuquerque, N. Mex., 
and Fort Defiance on official Government business but for the purpose 
of attending the American Medical Association meeting at San Fran- 
cisco and was entirely for personal reasons. 

There has been carefully noted the statement contained in the 
penultimate paragraph of your letter but the fact remains that no part 
of the expenses of a trip made for personal business may be shifted to 
or saddled upon the Government simply because some Government 
business is incidentally involved in such trip—the record facts now 
disclosing that the trip to San Francisco was definitely for personal 
reasons, the traveler thus being required to bear the entire expenses 
involved in such trip. It has been held repeatedly that in cases of 
travel of this nature where the purpose of the journey is primarily 
personal, only such additional expenses as may have been incurred on 
bona fide Government business causing delay or stop-over and addi- 
tional travel may be paid from Government funds. The statement of 
travel from Albuquerque to Fort Defiance and return during the inter- 
ruption in Dr. Post’s continuous journey while returning from San 
Francisco to St. Louis is very indefinite and it‘is not entirely clear from 
the record that the purported object of the visit to Fort Defiance was 
actually accomplished. However, from the representations made by 
the director of health in the correspondence referred to and Dr. Post’s 
understanding thereof and the time actually diverted from his personal 
affairs it must be held that he is entitled to only the expenses incurred 
during the period of delay caused by the stop-over at Albuquerque 
from 9:55 p. m. June 19 to the afternoon of June 21, 1938, the exact 
hour of departure from Albuquerque not being shown. Upon that 
basis the traveler is entitled to per diem for 2 days ($10) and to taxi 
fare at Albuquerque on June 21, 1938 (75 cents), and the transportation 
furnished from Gallup to Albuquerque on transportation request 
I-232744 ($4.80) or a total of $15.55. He is not entitled to transporta- 
tion from St. Louis to Albuquerque furnished on transportation request 
[-232742 on June 8, 1938, at a cost of $48.03 nor to the transportation 
furnished from Albuquerque to St. Louis on transportation request 

282743 on June 21, 1938, at a cost of $44.03 not to any per diem in 
excess of $10 as above indicated. 

Since Dr. Post was paid travel expenses and furnished transporta- 
tion during the period June 8 to June 21, 1938, at a total cost of $110.11, 
the unauthorized expenses charged to the Government in the amount of 
$94.56 ($110.11 less $15.55) should be refunded promptly by the payee 
in order that it may not be necessary to institute the usual collection 
proceedings. 

Credit for payment on voucher 10-20711 will continue to be withheld 
pending collection of the involved amount from the payee. 
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(B-7893) St 
CONTRACTS—MODIFICATION—AUTHORITY GENERALLY AND AU- e 
THORITY WHERE REQUEST FOR MODIFICATION INVOLVES A MAT- fi 
TER REFUSED PRIOR TO AWARD ce 
While contracting officers of the Government may not legally modify existing u 
Government contracts except in the interest of the United States, where tl 
it is in the Government's interest to make reasonable modifications and the fi 
parties are able mutually to agree respecting the desired changes, there is, ¥ 
generally speaking and within reasonable limitations, no objection to alter- EK 
ing the original contract, but such changes may not, under the guise of M 
modification, in fact transform an existing contract into an entirely new A 
and different one or employ a modification agreement so as unnecessarily u 
to interfere with or defeat the purpose of competitive bidding. Term is 
“modify” defined. / b 
Where contracting officials of the Government have been requested before awar¢ C 
of a contract to make a material alteration in the specification require- b 
ments but upon consideration have refused or failed to do so, said officials s 
may not, after award and when competition has been eliminated, and in D 
the face of unchanged conditions, enter into a modification agreement with 
the contractor for the purpose of effecting the same change that they had . 
previously refused or failed to make. ¢ 
Where one of several bidders under an invitation for bids had, prior to the t 
opening of bids, requested that the specifications be amended so as to 
permit bidders to furnish flags of “well carded” cotton instead of “well g 
combed” cotton but the amendment was refused and the contract as awarded i 
to the said bidder clearly called for delivery of flags made of “well combed” c 
cotton, there is no legal authority for accepting the contractor’s proposal \ 
to modify the contract so as to permit the delivery of flags made from ] 
“well carded” cotton at a reduction in the contract price, but if it is ‘ 
administratively determined that flags made from the less costly “carded ( 
cotton” will serve the Government’s needs and that it will be in the Govern- 1 
ment’s interest to secure flags of this type instead of insisting on ] 
performance of the contract as awarded, there is no objection to making 
an agreement with the contractor for rescission of the contract, in which ' 
event the matter would be for readvertising under proper amended speci- 
fications. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
January 19, 1940: 
- I have your letter of January 4, 1940, as follows: 


On September 11, 1939, the Veterans’ Administration opened bids for supplying 
flags, and the following bids were received: 








Item 1 Item 2 : 
(each) (each) Discount 





















Valley Forge Sales Corporation. -.--...----- $2.56 | $2.47 Va 30 dey 
1 1 o’ : 

Dettra Flag Co., Ine.-------------+-+-+-- {303 | 8.03 | 14 20 dave 
C ayes 2%, 10 days. 
ollegeville Flag & Manufacturing Co- --_-_- 2. 63 2. 63 1%" 20 days. 


1 Alternate. 





The advertised specification informed all bidders that flags shall be manu- 
factured from bunting as described in Federal Specification CCC-—B-791la, dated 
August 27, 1937. Paragraph C-—1 of the cited specification is as follows: 
“Material.—The bunting shall be made of cotton. The cotton shall be thor- 
oughly cleaned, well combed, evenly drawn, spun.” 
The bid of the Valley Forge Sales Corporation was accepted, this concern 
having submitted the lowest bid meeting the requirements of the advertised 
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specifications, and in accordance with the terms of the bid invitation the Valley 
Forge Sales Corporation furnished bond in the amount of $5,820 to guarantee 
performance of its contract. The lower bid of the Dettra Flag Company, Inc., 
on item 1 was rejected for the reason that this company did not propose to 
furnish flags made from “well combed” cotton as required by Federal Specifi- 
cation CCC-B-791la. 

The ‘Valley Forge Sales Corporation tendered for delivery the bunting to be 
used in the manufacture of the flags, but inspection of this bunting disclosed 
that instead of its being made from “well combed” cotton it is manufactured 
from “carded” cotton, in view of which the material was rejected. The Valley 
Forge Sales Corporation, through its Washington representative, Mr. Roy G. 
Epperiey, protested the rejection of the material ‘for the reason indicated in 
Mr. Epperiey’s letter of November 21, 1939, to the Administrator of Veterans’ 
Affairs, to which response was made by the Administrator of Veterans’ Affairs 
under date of November 21, 1939, indicating the position of the Veterans’ Admin- 
istration. These communications, together with subsequent correspondence 
between the Administrator of Veterans’ Affairs and the Valley Forge Sales 
Corporation, are enclosed, and particular attention is invited to letter of Decem- 
ber 14, 1939, from Colonel O. R. McGuire, requesting that the Valley Forge 
Sales Corporation be permitted to furnish flags manufactured from bunting 
made from “carded” cotton at a reduction in price. 

Each of the bidders above listed realized that the specifications called for 
“well combed” material. This fact is clearly established by the evidence. The 
Collegeville Flag and Mfg. Company enclosed with its bid a letter dated Sep- 
tember 9, 1939, from which the following is quoted: 

“We are pleased to include herewith our bid covering the above information, 
and if we are successful we will furnish the inspectors of the Veterans’ Admin- 
istration a certified report from the mill that will manufacture the bunting in 
connection with the above invitation certifying that the yarn used in connection 
with the weaving of this bunting is in strict accordance with the specfications 
pertaining to this invitation, and that is that the bunting will be made of 
combed yarn. Although this is not in accordance with your requirements in 
connection with this invitation, we are willing te get the certification from 
the mill inasmuch as there seems to be a very slight difference between the 
previous specifications on which you quote carded yarns. We feel that in 
giving you the certification from the mill that we will further assure you of 
the fact that you are receiving combed yarn in the bunting as specified.” 

The Dettra Flag Company, Inc., enclosed with its bid a letter dated September 
9, 1939, from which the following is quoted: 

“EXPLANATION REGARDING ALTERNATE Bip.—yYour specifications call for flags 
to be made of materials wherein the yarns are combed yarns. We are bidding 
accordingly. We are also putting in an alternate bid for yarns made with our 
exclusive Tuff Text spinning. As an explanation to you, and to cover the subject 
more fully, the Tuff Text yarns that we use in our bunting will be equal to 
Government specifications as to breaking strength, count of the yarn, weight of 
the fabric, fastness of color, and flyability of the flag. We believe the Tuff 
Text yarn flag that we are bidding on will be an improvement over the combed 
yarn flag in the way of wearing quality because our tests show that our bunting 
has a greater tensile strength in the Grab Test method both in the warp and 
in the filling than the combed yarn material has and that is where we get our 
wearing quality.” 

That the Valley Forge Sales Corporation understood that the specifications 
called for “well-combed” material is clearly established by the enclosed memo- 
randum dated December 22, 1939, from the Chief, Procurement Division, Vet- 
erans’ Administration, to Mr. Kidd, director of supplies, reading as follows: 

“Prior to the opening of Invitation No. X-21 for burial flags, Mr. Epperley, 
Washington representative of the Valley Forge Sales Corporation, visited my 
office and called attention to the fact that there was no provision in the invi- 
tation requiring a performance bond, and requested that an amendment be 
issued calling for flags made of well-carded cotton instead of well-combed cotton, 
as required by Federal Specification CCC-B-791a, covering bunting, cotton, 
mercerized, of which the flags were required to be made, as stated in the 
invitation. 

“Tt was pointed out to Mr. Epperley that the provision for performance bond was 
inadvertently omitted, and further, as regards the type of yarn from which the 
bunting was to be made, that this office could see no reason for amending the 
specification inasmuch as this was a requirement of the Federal specification, 
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nor was it seen how any change could be authorized unless the Federal Speci- 
fications Board issued an amendment to the Federal specification or unless 
there was some compelling reason on the part of the Veterans’ Administration. 
Mr. Epperley stated that he was taking the matter up with the Federal Specifi- 
cations Board for the reason that there were not many mills that manufactured 
bunting made of well-combed yarn and that well-carded yarn was just as satis- 
factory for this purpose. Mr. Epperley was finally informed that the matter 
would be given consideration and in the event it was decided to change the 
specification, an amendment would be issued. 

“The matter was discussed with the Federal Specifications Board but the 
Textile Committee of the Board had not made up its mind at that time whether 
an amendment to the Federal specification would be issued, and hence no amend- 
ment to the invitation to bid was issued permitting bids on carded instead of 
combed yarn, although an amendment to the invitation was issued to state that 
a performance bond would be required of the successful bidder. 

“Mr. Epperley did not return to my office prior to the opening of bids but he 
did visit the Procurement Division and was in contact with Mr. Hilkert, Chief, 
X-Ray and Textile Section, who informed Mr. Epperley that no amendment 
would be issued permitting bids on bunting made of carded, as against that 
made of combed yarn.” 

On November 22, 1939, the Valley Forge Sales Corporation addressed a letter 
to the Administrator of Veterans’ Affairs, from which the following is quoted: 

“In further reference to Veterans’ Administration contract No. VAp—14492, 
purchase order 40-VA-4552, calling for interment flags, following receipt of your 
letter dated November 21, responding to my conversation with you November 20 
and my letter dated November 21, we desire to make the following offer and 
request. 

“As has previously been stated, all bunting on this contract has been pur- 
chased and the way cleared at our factory to give your contract clear running. 
We are offering to you the identical bunting which we have been furnishing to 
your Bureau on previous orders received and to various other departments of 
the Federal Government, this bunting having been tested and approved by the 
Naval Inspectors and Bureau of Standards. In view of all the above, together 
with the fact that if new bunting has to be made, we will be obliged to shut down 
our factory, laying off over 50 of our employees, for a period of over two months, 
accordingly, we would like to offer you the following: 

“We offer you the same bunting as furnished on previous Federal Government 
contracts, meeting all Federal specification requirements except that the bunting 
will be well carded instead of combed, at a reduction of $1,168.96. * * *” 

In 8 Comp. Gen. 649, 651, it is stated: 

“* * © ‘This office has held in numerous decisions that the contract offered 
the. successful bidder must be the exact contract which was submitted to com- 
petition, and attention is invited to 8 Comp. Gen. 299, 300, wherein there was 
quoted an extract from an opinion dated October 13, 1928, of the Attorney 
General that no administrative officer has any power to grant any bidder any 
term materially advantageous to him which was not announced in the advertise- 
ment for bids and that ‘the contract entered into must be the contract offered to 
the * * * bidder by advertisement. * * *” 

To permit the Valley Forge Sales Corporation to supply flags made of “well 
earded” material instead of “well combed” material would, it is believed, be 
doing a decided injustice to the other bidders. However, in 18 Comp. Gen. 114, 
116, it is stated: 

“* * * Contracting officers may not legally modify existing Government 
contracts except in the interest of the United States * * *.” 

The Valley Forge Sales Corporation, as above noted, has offered to deduct 
the sum of $1,163.96, from the contract price which of course would be a material 
saving to the Government. Furthermore, flags purchased in the future will be 
made from “well carded” material, the same material which the Valley Forge 
Sales Corporation desires to furnish under the contract in question, as Federal 
Specification CCOC-B-791a has been amended as of October 17, 1939, to specify 
“well earded” instead of “well combed” material. 

After reviewing the enclosures listed below, which you are requested to return 
with your reply, it will be appreciated if you will advise at an early date 
whether the contracting officer may modify the contract with the Valley Forge 
Sales Corporation to permit it to deliver flags made from “well carded” material 
at a reduction of $1,163.96 if it be administratively determined that to do so is 
in the interest of the United States. 
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Letter of November 21, 1939, from Roy G. Epperley, Government representa- 
tive, Valley Forge Sales Corporation, to the Veterans’ Administration. 

Letter of November 21, 1939, from Administrator of Veterans’ Affairs to Roy 
G. Epperley, Government representative, Valley Forge Sales Corporation. 

Letter of November 22, 1939, from Roy G. Epperley, Government representa- 
tive, Valley Forge Sales Corporation, to the Veterans’ Administration. 

Letter of November 29, 1939, from Administrator of Veterans’ Affairs to Roy 
G. Epperley, Government representative, Valley Forge Sales Corporation. 

Letter of December 14, 1939, from Colonel O. R. McGuire, Attorney for the 
Valley Forge Sales Corporation, to the Veterans’ Administration, and 
attachments. 

Memorandum of December 22, 1939, from Chief, Procurement Division, Vet- 
erans’ Administration, to Mr. Kidd, Director of Supplies. 

Bid of Dettra Flag Company, Inc., and letter of September 9, 1939, accompany- 
ing bid. 

Bid of Collegeville Flag & Mfg. Company, and letter of September 9, 1939, 
accompanying bid. 

Contract VAp-14492 with Valley Forge Sales Corporation. 

The Valley Forge Sales Corporation agreed, by the terms of its 
offer of September 9, 1939, to furnish to the United States a total of 
23,088 United States flags of specified dimensions, said flags to be 
made of cotton bunting which had been “thoroughly cleaned, well 
combed, evenly drawn, spun.” This offer was accepted unequivocally 
on behalf of the United States on September 13, 1939, and as of that 
date there resulted a valid and binding contract. Since the contract 
as awarded clearly called for delivery of flags exactly as described 
in the specifications referred to in the invitation—including the re- 
quirement that they be made of “well combed” bunting—there is not 
involved in this case any question of offering a successful bidder a 
different contract than the one submitted to competition (8 Comp. 
Gen. 649, 651). Rather there is involved here the question of 
whether this contract for purchase of flags, once made, may be altered 
or modified by subsequent agreement of the parties so as to permit 
the substitution of bunting made from “carded” cotton for bunting 
made from “combed” cotton. 

It is, of course, well settled that mutual assent of the parties is 
indispensable to any modification of a contract. Utley v. Donaldson, 
94 U. S. 29, 47; Hawkins v. United States, 96 U. S. 689, 694. Thus 
it is clear that the contractor in this case could not require the United 
States, without its consent, to accept flags made of “carded” material ; 
on the contrary, the United States is entitled to insist upon delivery 
of supplies exactly as called for by the terms of the contract and if 
the contractor refuses to furnish them they may be secured elsewhere 
and any excess cost therefor charged against its account. 

Also, it is well settled that contracting officers may not legally 
modify existing Government contracts except in the interest of the 
United States. 18 Comp. Gen. 114, 116, and cases there cited. 

Situations may arise, however, after award of a contract, where 
it is in the public interest to make certain reasonable changes or 
modifications in the terms of an agreement. Where such is the case, 


and the parties are able mutually to agree respecting the desired 
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changes, there is, generally speaking and within reasonable limita- 
tions, no objection to altering the original contract so as to incorpo- 
rate such changes within its terms. As stated by the Attorney 
General in an opinion dated August 13, 1895 (21 Op. Atty. Gen. 207, 
208) : 

It would be remarkable, indeed, in view of the diversity of subjects-matter 
and conditions under which public contracts of the Government are made, that 
modifications to meet the infinite contingencies to which the limits of the human 
forecast and sagacity subject us could not, even by consent of the contracting 
parties, be made without rescinding and abrogating the entire contract. 


Certainly no such rule is known in the general law of contracts. The minds 
which agreed to form may in like manner agree to modify. 


See, also, United States v. Corliss Steam-Engine Company, 91 U. S. 
321. 

It is not to be understood from the above, however, that the parties 
to a contract may, by a modification agreement, transform an existing 
contract into an entirely new and different one. While the term 
“modify” means “to change somewhat the form or qualities of; to 
alter somewhat,” the changes must not be such as to destroy identity. 
“The word implies no power to create or bring into existence, but 
only the power to change or vary in some particular an already 
created or legally existing thing.” State y. Lawrence, 12 Ore. 297, 
quoted with approval in State v. Tucker, 36 Ore. 291, 51 L. R. A. 
246, 250. See, also, 40 Corpus Juris 1487; Schneider v. United States, 
19 Ct. Cis. 547, 551. 

Nor is it to be understood that the contracting parties may employ 
a modification agreement so as unnecessarily to interfere with or de- 
feat the purposes of competitive bidding—as by waiting until after 
award to make material changes in the specifications, which changes 
were brought to attention and considered prior to award and, if they 
had been deemed necessary or desirable, could have just as con- 
veniently been made at that time and before competition was elim- 
inated. In the present case it was clearly made known to bidders 
that combed cotton was required. So far as the Valley Forge Sales 
Corporation is concerned, it is stated in your letter that prior to 
opening of the bids this firm requested that an amendment to the 
specifications be issued so as to permit bidders to furnish flags of 
well carded cotton instead of well combed cotton. No such change 
was made. Having received award of the contract this request for 
a change is now renewed. It cannot be successfully alleged that the 
change is one made necessary by conditions discovered after award. 
Neither is it a change to meet a contingency “to which the limits of 
the human forecast and sagacity subject us.” Rather it is a change 
which the contractor unsuccessfully sought to have made before the 
contract was entered into and which it now, with competition elim- 
inated, again seeks to have made. While a change in the type of 
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material to be used in the performance of a Government contract, or 
a change in the method to be employed in processing material for 
use in such a contract, might in a proper case be the subject of a 
modification agreement, this does not appear to be such a case. Where 
contracting officials of the Government have been requested before 
award to make a material alteration in the specification requirements 
but upon consideration have refused or failed to do so, said officials 
may not after award has been made in accordance with the original 
specification requirements, and in the face of unchanged conditions, 
enter into a modification agreement with the contractor for the pur- 
pose of effecting the same change that they had previously refused or 
failed to make. See 13 Op. Atty. Gen. 510, 511; 17 Comp. Gen, 554, 
558, 

Furthermore, even if the making of the proposed modification 
agreement were otherwise unobjectionable it is not established by the 
present record that acceptance of the change as proposed by the con- 
tractor would be in the interest of the United States. The Dettra 
Flag Co., Inc., offered to furnish flags made of “combed” yarn for 
$3.03 each and, as an alternative offer, agreed to furnish flags repre- 
sented as just as good or better but which would be made of yarn 
not combed for $2.55 each—or approximately 15.84 percent less. It 
will be noted that the contractor’s present offer to reduce its contract 
price by $1,163.96 on condition that it be permitted to furnish flags 
made from “carded” cotton represents only a 2-percent reduction in 
price. Thus while the Dettra Flag Co., Inc., offered a 15.84-percent 
reduction if permitted to furnish flags made from cotton not combed 
the contractor seeks practically the same privilege, with competition 
eliminated, at a 2-percent reduction. Also, it may be observed that if 
bids had been solicited on the basis of using carded cotton and the 
Collegeville Flag & Manufacturing Co. had, like its competitor, en- 
tered a bid 15.84 percent less than the one it entered for flags made 
from combed cotton, its bid would have been materially less than the 
contractors’ present reduced price offer. Furthermore, it is entirely 
possible that if bids had been solicited for flags made from carded 
cotton a number of bids would have been submitted in addition to the 
three actually received. In this connection attention is invited to the 
statement contained in the brief of the contractors’ attorney that 
“there are very few cotton mills in the United States which are 
equipped to comb fiber in the manufacture of cotton cloth.” 

In view of the above, you are adyised that there is no legal author- 
ity for modifying the contract with the Valley Forge Sales Corpora- 
tion so as to permit it to deliver flags made from “well carded” cotton 
at a reduction of $1,163.96 in its present contract price. However, if 
it is administratively determined that flags made from the less costly 
“carded” cotton will satisfactorily serve the needs of the United 
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States and that it will be in the interest of the Government to secure 
flags of this type, there would appear to be no objection to the making 
of an agreement with the contractor for rescission of the contract here 
in question (Savage Arms Corporation v. United States, 266 U. S. 
217, 220) in which event, of course, the matter would be for readver- 
tising under proper amended specifications. If it be not considered 
in the interest of the United States to change the contract require- 
ments, or if the contractor will not agree to a rescission of the existing 
agreement, then performance of the contract in strict accordance with 
its terms should be required. 


(B-7631) 


STATUTES OF LIMITATIONS—GRAZING FEE REFUNDS—APPLICABIL- 
ITY OF TERM STATUTES MAKING “DISPOSITION OF THE PUBLIC 
LANDS” TO SUBSEQUENTLY ENACTED GRAZING STATUTES 


The 2-year limitation in the act of December 11, 1919, 41 Stat. 366, as amended by 
the act of June 27, 1930, 46 Stat. 822, upon filing requests for refunds of 
“payments in excess of lawful requirements made under * * * any 
statute relating to the sale, entry, lease, or other disposition of the public 
lands,” is applicable to the repayment or refund of fees which are not required 
by law, or of fees paid in excess of lawful requirements, for grazing licenses 
or permits issued pursuant to the subsequently enacted Taylor Grazing Act 
of June 28, 1934, 48 Stat. 1269, as amended by the act of June 26, 1936, 49 
Stat. 1976, both of which latter acts are acts making “other disposition of the 
public lands” within the meaning of the 1930 act. 


Acting Comptroller General Elliott to the Secretary of the Interior, January 20, 
1940: 


There has been considered your letter of December 14, 1939, as 
follows: 


The rules promulgated by this Department for the administration of grazing 
. districts under the act of June 28, 1934 (48 Stat. 1269), as amended, commonly 

known as the Taylor Grazing Act, are included in the Federal Range Code, re- 
vised to August 31, 1938. In accordance with the authority conferred by section 
8 of the said act. provision is made in section 8 of the code for the payment of 
certain prescribed fees for grazing licenses issued in accordance with other pro- 
visions of the code. Paragraph (f) of said section 8 provides for refunds of fees 
paid in cases within the purview of the relief provisions contained in said section 
3 of the act and further, that “when fees have been paid which are not required 
by law or in excess of lawful requirements, an application for refund may be 
made under the provisions of the act of June 27, 1930 (46 Stat. 822),” which 
amended the act of December 11, 1919 (41 Stat. 366), relating to the repayment 
of commissions, excess payment, and purchase moneys paid in certain cases under 
the public land laws, so as to make same applicable to all payments in excess of 
lawful requirements “under any statute relating to the sale, entry, lease, or other 
disposition of the public lands.” 

Grazing licenses have been issued and fees have been charged and collected 
during the years 1936. 1937, 1938, and 1939. A number of applications for repay- 
ment of part or all of the fees paid have been filed with the Grazing Service in 
which it is represented that the fees paid or some part thereof were not required 
by law or were in excess of lawful requirements during said years. In connection 
with several applications filed recently requesting repayment of all or part or 
the grazing fees paid during the year 1936, the question has arisen as to whether 
such repayments are now barred by legal limitation. 
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Section 1 of the act of December 11, 1919, supra, requires that the request for 
repayment of purchase moneys and commissions paid in connection with rejected 
applications, entries, or proofs, must be filed within two years from the date of 
rejection or within two years from the date of the passage of the act. Section 
2 of the same act provides that a request for payment of excess fees must be 
filed within two years after patent has issued for land embraced in such pay- 
ment, or within two years from the passage of the act, as to excess payments 
which theretofore had been made. 

Neither of the limitations prescribed in sections 1 and 2 of the act of 1919 
are in express terms applicable to applications for repayment of grazing fees 
paid by licensees in accordance with the provisions of the code. Licenses have 
been issued for periods not exceeding one year and all those issued during 1936, 
1937, and 1938 have expired. 

The Grazing Service has before it for consideration several applications for 
repayment of fees paid in connection with licenses issued in 1936 and 1937. 
Your advice is respectfully requested as to whether repayment of fees which are 
not required by law or of fees paid in excess of lawful requirements, is subject 
to the limitation prescribed in the act of December 11, 1919 (41 Stat. 366), or 
other applicable statute. 


The statutory provisions relating to refunds or reimbursements for 
either repayments in rejected entry cases, or any excessive payments 
under the public land law, in the act of March 26, 1908, 35 Stat. 48, 
were silent as to any limitation of time within which applications or 
refunds could be made, section 3 of the said act merely providing: 


That when the Commissioner of the General Land Office shall ascertain the 
amount of any excess moneys, purchase moneys, or commissions in any case 
where repayment is authorized by this statute, the Secretary of the Interior 
shall at once certify such amounts to the Secretary of the Treasury, who is 
hereby authorized and directed to make repayment of all amounts so certified 
out of any moneys not otherwise appropriated and issue his warrant in settle- 
ment thereof. 


However, by the act of December 11, 1919, 41 Stat. 366, it was 
provided : 


Sec. 1. That where purchase moneys and commissions paid under any public 
land law have been or shall hereafter be covered into the Treasury of the 
United States under any application to make any filing, location, selection, 
entry, or proof, such purchase moneys and commissions shall be repaid to the 
person who made such application, entry or proof, or to his legal representa- 
tives in all cases where such application, entry, or proof has been or shall here- 
after be rejected, and neither such applicant nor his legal representatives shall 
have been guilty of any fraud er attempted fraud in connection with such appli- 
cation: Provided, That such person or his legal representatives shall file @ re- 
quest for the repayment of such purchase moneys and commissions within two 
years from the rejection of such application, entry, or proof, or within two years 
from the passage of this Act as to such applications, proofs, or entries, as have 
been heretofore rejected. [Italics supplied.] 

Sec. 2. That in all cases where it shall appear to the satisfaction of the Secre- 
tary of the Interior that any person has heretofore or shall hereafter make any 
payments to the United States under the public land laws in excess of the 
amount he was lawfully required to pay under such laws, such excess shall be 
repaid to such person or to his legal representatives: Provided, That such person 
or his legal representatives shall file a request for the repayment of such excess 
within two years after the patent has issued for the land embraced in such pay- 
ment, or within two years from the passage of this act as to such excess pay- 
ments as have heretofore been made. [Italics supplied.] 


It is clear from the foregoing that subsequent to the enactment of 


the above quoted law of 1919 the Congress intended to and did pre- 
scribe a time limitation upon requests for refunds of purchase moneys 
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in the case of rejected selections or entries, and excess payments other- 
wise under the public land laws, and by the act of June 27, 1930, 
46 Stat. 822, the provisions of said act of 1919 were made applicable 
to refunds or repayments under other laws, the act providing as 
follows: 

That the provisions of the act of Congress approved December 11, 1919 (41 
Stat. L. 366), entitled “An act to amend an act approved March 26, 1908, entitled 
‘An act to provide for the repayment of certain commissions, excess payments, 
and purchase moneys paid under the public lands laws,’” is hereby made ap- 
plicable to all payments in excess of lawful requirements made under the act 
of Congress approved February 25, 1920 (41 Stat. L. 487), and under any statute 
relating to the sale, entry, lease, or other disposition of the public lands. (The 


act of February 25, 1920, referred to, relates to the disposition of nonmetallic 
minerals, oil and gas deposits on the public domain.) 


By section 3 of the act of June 28, 1934, 48 Stat. 1270, entitled “An 
act to stop injury to the public grazing lands by preventing over- 
grazing and soil deterioration,” etc., authority was given to the Secre- 
tary of the Interior as follows: 

That the Secretary of the Interior is hereby authorized to issue or cause to be 
issued permits to graze livestock on such grazing districts to such bona fide 
settlers, residents, and other stock owners as under his rules and regulations are 


entitled to participate in the use of the range, upon the payment annually of 
reasonable fees in each case to be fixed or determined from time totime: * * * 


Said act was amended by the act of June 26, 1936, 49 Stat. 1976, 
broadening the powers and authority of the Secretary of the Interior 
with respect to grazing lands. Neither of said acts attempts to fix 
the fees for grazing permits and no provision is made in the statutes 
for the refund of any excess fees. It appears, however, that pursuant 
to the provisions of section 3, supra, rules and regulations have been 
promulgated by the Secretary of the Interior in The Federal Range 
Code, a copy of which was transmitted with your submission. Section 
8 of such code relates to fees, time of payment, and refunds, and para- 
graph (f) thereof, entitled “Refunds,” provides in pertinent part: 

* * * When fees have been paid which are not required by law, or in excess 


of lawful requirements, an application for refund may be made under the provi- 
sions of the act of June 27, 1930, 46 Stat. 822. 


These regulations, which have the force and effect of law, would 
appear to be sufficient to dispose of the question submitted for the 
reason that they make the provisions of the act of June 27, 1930— 
which necessarily include the time limitation within which a request 
for refund must be filed—applicable to any refund of excess grazing 
fees. As to the effect of regulations such as here involved, see 21 
Comp. Dec. 483. Furthermore, it may be said that, in view of the 
provisions of the act of June 27, 1930, the quoted provision of section 
8 (f) of the regulations is not only proper but required. The last 
clause of said act of 1930 makes the provisions of the prior act of 1919 
applicable to all payments made in excess of lawful requirements 
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“under any statute relating to the sale, entry, lease, or other disposition 
of public lands.” While the grazing laws here under consideration 
were not enacted until after the above referred-to statutes became 
law, they appear to be statutes making “other disposition of the public 
lands” within the meaning of said act of 1930. 

Accordingly, you are advised that the 2-year limitation in the act 
of 1919 is applicable to the repayment or refund of fees which are not 
required by law or of fees paid in excess of lawful requirements for the 
grazing licenses or permits issued by the Grazing Service of the De- 
partment of the Interior. 


(B-8084) 


SEAMEN—DESTITUTE AMERICAN—RELIEF AND TRANSPORTATION 


The term “seaman” as used in section 4612, Revised Statutes, embraces a ship’s 
surgeon” for the purposes of section 4577, Revised Statutes, which provides 
for relief and transportation to the United States of destitute American 
seamen. 

A person who last served as a ship’s surgeon on a foreign vessel and who has 
not served as ship’s surgeon, or otherwise as a seaman, on an American 
vessel for nearly 3 years, is not a bona fide member of the American Merchant 
Marine within the meaning and intent of section 4577, Revised Statutes, and 
is not entitled to the relief and transportation of the United States provided 
by that section for destitute American seamen. 


Acting Comptroller General Elliott to the Secretary of State, January 22, 1940: 
I have your letter of January 16, 1940, as follows: 


The Department has received a request from the American Consul at Valparaiso, 
Chile, for instructions with regard to a request for the relief and transportation 
to the United States as an American seaman made by Dr. Hermann F. Erben, 
a naturalized American citizen, who has in the past served as ship’s surgeon 
on American vessels, and who recently arrived in Valparaiso from Buenos Aires 
after being discharged at that port from the German 8. 8S. Ussukuma. 

It appears that Dr. Erben served as ship’s surgeon on American vessels at 
various times from 1930 to February 1937; that he was engaged in medical work 
in Spain and China from March 1937 to March 1938; that he returned to the 
United States in May 1938 possibly as ship’s surgeon on a Norwegian vessel; 
and that he visited and traveled in Europe from October 1938 to July 1939, at 
which time he signed on on the German 8. 8. Ussukuma as ship’s surgeon. 

In view of the fact that Dr. Erben has not served on an American vessel since 
1937, and in the absence of information showing that when he last left the 
United States he did so in the capacity of seaman or ship’s surgeon, your opinion 
is requested as to whether Dr. Erben may be considered as an American seaman 
and as such entitled to relief and transportation. 

In view of the fact that the American Consul at Valparaiso has requested 
telegraphic instructions an early reply will be appreciated. 


Section 4612, Revised Statutes (46 U. S. C. 713), provides: 


In the construction of this title, every person having the command of any 
vessel belonging to any citizen of the United States shall be deemed to be the 
“master” thereof; and every person (apprentices excepted) who shal! be em- 
ployed or engaged to serve in any capacity on board the same shall be deemed 
and taken to be a “seaman”; and the term “vessel” shall be understood to com- 
prehend every description of vessel navigating on any sea or channel, lake or 
river, to which the provisions of this title may be applicable, and the term 
“owner” shall be taken and understood to comprehend all the several persons, 
if more than one, to whom the vessel shall belong. 
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The term “seaman,” as defined in the above-quoted statute, would 
unquestionably embrace one serving as a ship’s surgeon on a “vessel,” 
as the latter term is used in the statute, and such a person would be 
entitled to relief and transportation if otherwise coming within the 
purview of section 4577, Revised Statutes (46 U. S. C. 678), which 
statute provides as follows: 

It shall be the duty of the consuls, vice consuls, commercial agents, and vice 
commercial agents, from time to time, to provide for the seamen of the United 
States, who may be found destitute within their districts, respectively, suffi- 
cient subsistence and passages to some port in the United States, in the most 
reasonable manner, at the expense of the United States, subject to such instruc- 
tions as the Secretary of State shall give. The seamen shall, if able, be bound 
to do duty on board the vessels in which they may be transported, according to 
their several abilities. 

The provisions of section 4577, Revised Statutes, supra, and other 
statutes for relief of American seamen, were intended to promote 
service in the United States Merchant Marine by providing relief for 
American seamen who might become destitute as the result of their 
calling and by returning the said seamen to the United States in order 
that they might again engage in the service of the United States 
Merchant Marine. The law contemplates, however, that the relief 
authorized thereunder should be provided only to those who at the 
time of application for relief are by habit and intent bona fide mem- 
bers of the American Merchant Marine. In 1 Comp. Gen. 760, it was 
held (quoting from the syllabus) : 

American seamen who after discharge as such in a foreign country accept 
employment on land, and do not return to the sea nor apply to the consul for 
relief for more than one year after their discharge as seamen, must be presumed 


to have abandoned their former vocation and are not entitled to relief as des- 
titute American seamen under section 4577, Revised Statutes. 


In 2 Comp. Gen. 317, it was held: 


The question of when or how long after discharge an American seaman may 
be entitled to relief is not one dependent upon time alone but one of fact, to be 
determined primarily by the consular officer to whom the application for relief 
is made from all facts bearing on the question of whether the particular seaman 
continues to hold himself out for service as a seaman or has abandoned the 
occupation of seaman. 


As Dr. Erben has not served as a ship’s surgeon or otherwise as a 
seaman on an American vessel since February 1937, it would not ap- 
pear that he could qualify at this time as a bona fide member of the 
American Merchant Marine within the meaning and intent of the 
applicable statutes. 1 Comp. Gen. 760; 6 id. 348. It must be held, 
therefore, that he is not entitled to relief or transportation as a des- 
titute American seaman at the expense of the United States. 
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(B~7794) 


CONTRACTS—NONESSENTIAL PRICE INCREASING PROVISIONS; 
RENT—EQUIPMENT—EMERGENCY RELIEF APPROPRIATION ACT OF 
1939—APPLICABILITY OF MINIMUM WAGE RATE PROVISIONS 


In the absence of statutory provision therefor, the insertion in Government 
contracts of any provision—not essential to the accomplishment of the 
purpose of the appropriation under which the contract is made—the neces- 
sary or probable result of which is to increase prices which the Government 
must pay, is not authorized. 

Contracts for the rental of other than owner-operated equipment, made under 
the provisions of the Emergency Relief Appropriation Act of 1939, 53 Stat. 
927, should not contain provisions that the contractor pay the equipment 
operators not less than the prevailing rate of pay as determined by the 
Work Projects Administration for the particular locality in which the 
services are performed. 


Acting Comptroller General Elliott to the Secretary of the Treasury, January 
23, 1940: 


I have your letter of December 26, 1939, as follows: 


There has been addressed to the Director of Procurement a letter from Mr. 
®. W. Bell, Chief of the Audit Division of the General Accounting Office, 
requesting that there be furnished by him a showing as to the authority or 
necessity for inserting in contracts for furnishing equipment operated by other 
than the owner, made under the provisions of the Emergency Relief Appropri- 
ation Act approved June 30, 1939, provisions that the contractor will pay such 
operators not less than the prevailing rate of pay as determined by the Work 
Projects Administration for the particular locality in which the services are 
performed. 

These provisions were inserted in contracts for furnishing equipment operated 
by other than the owner at the request of the Work Projects Administration 
and it was felt at the time of the insertion that authority existed for such pro- 
visions. However, since receipt of the above-mentioned letter the matter has 
been thoroughly studied by the Department and the conclusion has been reached 
that under the statute and the principles of law as interpreted by the decisions 
eof the Comptroller General, there is no such authority (1931, 10 Comp. Gen. 
294; 1987, 17 Comp. Gen. 37; 1937, 17 Comp. Gen. 471; 1938, 17 Comp. Gen. 
585; 1938, 18 Comp. Gen. 285; 1938, 18 Comp. Gen. 446). Consequently, unless 
the Comptroller General rules otherwise, the Department intends to omit such 
provisions from these contracts in the future. 

The Work Projects Administration does not agree with this conclusion and 
has submitted to the Procurement Division letters stating its position in the 
matter. Copies of these letters are enclosed so that these arguments may be 
considered by you in arriving at a decision. 


The two letters from the Work Projects Administration to the 
Procurement Division, Treasury Department, dated November 10 
and December 1, 1939, admit that there is no express statutory author- 
ity for inclusion in rental contracts for other than owner-operated 
equipment of a provision that the contractor shall pay such operators 
not less than the prevailing rate of pay as determined by the Work 
Projects Administration for the particular locality in which the 
services are performed. But the Administration expresses the opin- 
ion that the proper operation of the Works Program in many areas 
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is dependent, to a great extent, upon requiring vendors to pay their 
equipment operators the prevailing rates of pay for the reason that, 
otherwise, it will be very difficult to secure equipment suitable to the 
needs of the project, or operators competent to operate the equipment. 
It is suggested that the requirements are in many cases “reasonably 
requisite to the accomplishment of the legislative purposes of the 
contract appropriation,” and properly may be inserted in equipment 
rental contracts where sufficient need is shown therefor, “in order 
to insure a reasonable degree of efficiency in the rental and use of 
equipment by this Administration.” The Administration epitomizes 
its opinions as follows: 

1. Unless some minimum wage rate is specified, the intense competition between 
equipment vendors leads them to reduce operators’ wages in an effort to quote 
lower rental prices, and the wages are driven below the level at which competent 
operators are willing to work. This condition results in the furnishing of incom- 
petent operators or operators who, though normally capable, are reluctant to 
render their best services. While such operators might be replaced through en- 
forcement of suitable performance requirements, the delay incurred would gen- 
erally be prohibitive, sometimes fruitless, and always more expensive in the end, 

2. In the absence of a minimum-wage requirement, the wages paid equipment 
operators would frequently be less than the security wages paid by this Admin- 
istration to employees performing comparable duties. Under such a condition, 
there would be little inducement for present or potential equipment operators 
now on the relief rolls to return to private employment. On the contrary, workers 
in this class would be encouraged to remain on the relief rolls or to endeavor to 
become placed thereon. 

The view is expressed that it is desirable and proper for the Admin- 
istration to have inserted in equipment rental contracts “for those 
localities where the above-described conditions exist” a requirement 
that the contractors pay their equipment operators not less than a 
specified minimum wage, and that failure to stipulate such a require- 
ment “when conditions so require” would obviously defeat the objec- 
- tives of the legislation under which the Works Projects Administration 
is operating. It appears further that as the result of a canvass of the 
various State work projects administrators “some expressed no objec- 
tion to the elimination of the present prevailing wage requirements, 
others indicated a preference for the continuation of the present re- 
quirements or the substitution of other similar ones,” while other State 
administrators had expressed no preference at the date of the letter, 
December 1, 1939. 

It may be observed that the preference of the State work projects 
administrators, whether for or against the inclusion of the subject 
contract provision, could have no bearing upon the legal aspects of 
the question presented. 

The opinions, views, and conclusions expressed by the Work Proj- 
ects Administration as outlined above are not persuasive. They are 
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addressed for the most part to additional administrative difficulties 
allegedly—and possibly—attendant upon omission of the subject con- 
tract provision, and the possibility that contractors may in some in- 
stances furnish inferior equipment and incompetent operators with 
resulting loss to the Government. It is to be presumed that invitations 
to bid and the resulting equipment rental contracts will continue to 
include stipulations to safeguard the Government against contractors 
furnishing inferior equipment or incompetent operators, and to pro- 
vide adequate penalties for violation of such stipulations. It is to be 
presumed, also, that such contracts will provide that both equipment 
and operators shall be subject to inspection and supervision by com- 
petent Government representatives, and that, in event of breach, those 
charged with responsibility therefor will properly enforce such 
penalties. 

However, any administrative preference for the inclusion of the 
minimum wage stipulation in such equipment rental contracts, and 
any possibility that its omission may cause increased difficulty in 
administering the statute, or even result, upon occasion, in loss to 
the Government—which is not apparent—are beside the point and 
not for consideration. The question for consideration is narrow 
and is purely the legal one of statutory authority for the inclusion 
of such provision in such contracts. It is conceded that the Emer- 
gency Relief Act of June 30, 1939, 53 Stat. 927, confers no specific 
authority for such action, and careful examination to the statute 
fails to discover any phrase that would suggest a necessary or even 
a reasonable implication to that effect. In such a case, adminis- 
trative agencies and accounting officers of the Government are with- 
out authority to read such provision into the law by any process of 
administrative implication and are bound by the explicit terms of 
the law. 

Conceding for the case that, as suggested by the Work Projects 
Administration, “the policy of the Federal Government is to en- 
courage the payment of fair wages in industry,” it is likewise the 
policy of the Federal Government, evinced and established by ex- 
tensive enactments of the Congress to conserve public funds by obtain- 
ing supplies and services for Government needs at the lowest 
available prices, and it has been held consistently that in the absence 
of statutory provision therefor the insertion in Government contracts 
of any provision—not essential to the accomplishment of the purpose 
of the appropriation under which the contract is made—the neces- 
sary or probable result of which is to increase prices which the Govy- 
ernment must pay is not authorized. 
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Accordingly, you are informed that such provision should be 
omitted from all similar contracts in the future, as suggested in the 
second paragraph of your letter, supra. 


(B-7663) 


COMPENSATION—DISABILITY—CONCURRENT RECEIPT OF 
EMERGENCY OFFICERS’ RETIRED PAY 


The receipt of emergency officers’ retired pay for disability under the act of May 
24, 1928, 45 Stat. 735, as amended, does not bar payment by the United 
States Employees’ Compensation Commission concurrently of compensation 
for disability caused by an injury sustained by the recipient in his civil 
employment, as the said retired pay is in the nature of a “pension” for service 
in the Army or Navy within the meaning of that term as used in section 7 
of the Employees’ Compensation Act of September 7, 1916, 39 Stat. 743, in 
specifically excepting “pensions” from the concurrent payments prohibition 
of the said section. 


Acting Comptroller General Elliott to the Chairman, United States Employees’ 
Compensation Commission, January 25, 1940: 


I have your letter of December 15, 1939 (file No. 602116), as follows: 


The Commission has for consideration a claim for compensation by Jasper N. 
Stancil on account of an injury to his right heel, sustained on July 19, 1938, while 
he was employed as a principal operating engineer by the District of Columbia, at 
a salary of $1,860 per annum. 

The claimant stated that he was receiving retired pay as a former emergency 
officer of the U. 8. Navy. In reply to an inquiry from this Commission, the 
following statement dated October 28, 1939, has been received from the Director, 
Veterans’ Claims Service, Veterans’ Administration : 

This veteran has been entitled to emergency officers’ retirement benefits since 
July 1, 1933, under section 10, title 1, Public, 2, 73d Congress, but during the period 
that he was employed by the Government his total payments, including salary and 
emergency officers’ retirement pay, were limited to $3,000.00 yearly, section 212, 
Public, 212, 72d Congress. Since October 13, 1988, the day following the termina- 
tion of his employment by the Government he has received the full amount of 

- his retirement pay of $116.87 monthly, as provided by Public, 2, 73d Congress. 
His retirement benefits have been paid because of hernia, inguinal, recurrent, 
right, directly resulting from an injury sustained ‘during World War service by 
this officer while lifting an air pump in the engine room of the U. 8. 8S. Howard 
Green in February 1918.” 

Section 7 of the Employees’ Compensation Act of September 7, 1916, reads as 
follows: 

“That as long as the employee is in receipt of compensation under this act, or, if 
he has been paid a lump sum in commutation of installment payments, until the 
expiration of the period during which such installment payments would have 
continued, he shall not receive from the United States any salary, pay, or 
remuneration whatsoever except in return for services actually performed, and 
except pensions for service in the Army or Navy of the United States.” 

Under decisions of your office (A-43502, Sept. 7, 1932, Nov. 30, 1982, March 25, 
1939) it has been held that retainer pay and retirement pay on account of service 
in the U. 8. Navy are not “pensions for service in the Army or Navy of the United 
States” within the meaning of the provision quoted, and that concurrent payments 
of compensation by this Commission are accordingly prohibited. 

In a decision of March 21, 1923 (2 Comp. .Gen. 582), it was held that the 
receipt of compensation under the War Risk Act was not of itself a bar to the 
receipt by the same person of compensation under the Employees’ Compensation 
Act of September 7, 1916; and by the decision of your office dated October 3, 1938 
(A-95378), certain previous rulings against concurrent payments by this Com- 
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mission and the Veterans’ Administration for the same or related disablities were 
—_ Siiolices is requested as to whether the receipt by Mr. Stancil of emergency 
officers’ retirement benefits from the Veterans’ Administration constitutes a bar 
to the payment by this Commission concurrently of compensation for disability 
caused by an injury sustained in his civil employment. 

In none of the decisions of this office has there been considered 
the specific question here presented, namely, whether disability com- 
pensation may be paid, under the Employees’ Compensation Act of 
September 7, 1916, 39 Stat. 743, to an employee of the Government 
for an injury incurred in civilian employment, who, also, is in receipt 
of emergency officers’ retired pay for a disability directly resulting 
“from the performance of military or naval duty,” under the pro- 
visions of the act of May 24, 1928, 45 Stat. 735, as amended, by sec- 
tion 10, title I, act of March 20, 1933, 48 Stat. 10. 

Section 7 of the Employees’ Compensation Act of September 7, 
1916, expressly excepts “pensions for service in the Army or Navy” 
from the prohibition against payment to a person receiving disability 
compensation under the act of any “salary, pay, or remuneration 
whatsoever” from the United States. Therefore, the sole question 
for consideration is whether emergency officers’ retired pay comes 
within the meaning of the term “pensions” as used in the statutory 
exception just referred to. 

The Employees’ Compensation Act was passed in 1916 before the 
new classes of payments for past military or naval services—services 
upon which “pension” rights are determined—were added to the 
statutes, such new classes of payments comprising (1) “compensa- 
tion for death or disability” provided by the War Risk Insurance 
Act of October 6, 1917, 40 Stat. 398, as amended, and later, by the 
World War Veterans’ Act of June 7, 1924, 43 Stat. 607, as amended; 
(2) “emergency officers’ retired pay” provided by the act of May 
24, 1928, 45 Stat. 735, as amended; and (3) “disability allowance,” 
provided by section 11 of the act of July 3, 1930, 46 Stat. 995, which 
section amended section 200 of the World War Veterans’ Act, as 
amended, but which benefit was repealed by section 17, title I, of the 
act of March 20, 1933, 48 Stat. 11. In expressly excepting “pensions 
for service in the Army or Navy” from the prohibition contained in 
section 7 of the Employees’ Compensation Act, there appears no 
reasonable basis for concluding that the Congress intended to limit 
the term “pensions” to the particular forms of pensions then being 
paid; rather it is to be concluded that the Congress intended to except 
any form of “pension” for service in the Army or Navy including 
those provided by subsequent enactments in which the payment might 
be designated by another name. 
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In decision of March 21, 1923, 2 Comp. Gen. 582-583, it was 
stated : 


The war risk disability compensation apparently falls within the exception 
made in the provision of the Employees’ Compensation Act quoted, such com- 
pensation having consistently been construed as in the nature of a pension for 
service in the Army or Navy. 27 Comp. Dec. 607; id. 865; id. 1067; 31 Op. Atty. 
Gen. 296. 

The change in the system of pensions, by passage of the War Risk Insurance 
Act, on October 6, 1917, does not justify a holding that the exception in the 
tmployees’ Compensation Act ceased to operate with respect to allowance of 
pensions in accordance with that change and applied only to the old system of 
pensions. On the contrary, I believe the exception is equally as applicable to 
war risk disability compensation as to pensions under prior laws. 


See, also, 15 Comp. Gen. 498 (Question No. 4, pp. 507-509). 
The Emergency Officers’ Retirement Act of May 24, 1928, 45 Stat. 
735, provides, in part, as follows: 


That all persons who have served as officers of the Army, Navy, or Marine 
Corps of the United States during the World War, other than as officers of the 
Regular Army, Navy, or Marine Corps, who during such service have incurred 
physical disability in line of duty, and who have been, or may hereafter, within 
one year, be, rated in accordance with law at not less than 30 per centum perma- 
nent disability by the United States Veterans’ Bureau for disability resulting 
directly from such war service, shall, from date of receipt of application by 
the Director of the United States Veterans’ Bureau, be placed upon, and there- 
after continued on, separate retired lists, hereby created as part of the Army, 
Navy, and Marine Corps of the United States, to be known as the emergency 
officers’ retired list of the Army, Navy, or Marine Corps of the United States, 
respectively, * * * Provided, That all pay and allowances to which such 
persons or officers may be entitled under the provisions of this law shall be paid 
solely out of the military and naval compensation appropriation fund of the 
United States Veterans’ Bureau, and shall be in lieu of all disability compensa- 
tion benefits to such officers or persons provided in the World War Veterans’ 
Act, 1924, and amendments thereto, * * * [Italics supplied.] 


Section 10, title I, of the act of March 20, 1933, 48 Stat. 10, provides: 


Notwithstanding the provisions of section 2 of this title, any person who 
served as an officer of the Army, Navy, or Marine Corps of the United States 
during the World War, other than as an officer of the Regular Army, Navy, or 
Marine Corps during the World War, who made valid application for retire- 
ment under the provisions of Public, No. 506, Seventieth Congress, enacted May 
24, 1928, sections 581 and 582, title 38, United States Code, and who prior to 
the passage of this act has been granted retirement with pay, shall be entitled 
to continue to receive retirement pay at the monthly rate now being paid him 
if the disability for which he has been retired resulted from disease or injury or 
aggravation of a preexisting disease or injury incurred in line of duty during 
such service; Provided, That such person entered active service between April 6, 
1917, and November 11, 1918: Provided, That the disease or injury or aggrava- 
tion of the disease or injury directly resulted from the performance of military 
or nayal duty, and that such person otherwise meets the requirements of the 
regulations which may be issued under the provisions of this act. 


There are particularly for noting the facts (1) that the emergency 
officers’ retired pay provided for under the Emergency Officers’ Re- 
tirement Act, as amended, is “in lieu of all disability compensation” 
benefits to which such officers or persons are otherwise entitled under 
the World War Veterans’ Act, as amended, and (2) that such retired 
pay is for paying “solely out of the military and naval compensation 
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appropriation fund of the United States Veterans’ Bureau [ Veterans’ 
Administration}”—the appropriation fund under which disability 
compensation benefits under the World War Veteran’s Act, as amended, 
are payable. Since disability compensation under veteran’s legislation 
has been held to be in the nature of a pension, and since emergency 
officers’ retired pay is in lieu of disability compensation payable under 
veterans’ legislation and is paid from the appropriation provided for 
the payment of veterans’ disability compensation, it appears reason- 
able to conclude that, by applying the rule stated in 2 Comp. Gen. 
582, the retired pay for disability authorized under the statutes last 
above quoted is likewise in the nature of a “pension” for service in the 
Army or Navy within the meaning of the term “pensions,” as used 
in the exception embodied in section 7 of the Employees’ Compensa- 
tion Act. See 36 Op. Atty. Gen. 227, at pages 229, 230, and author- 
ities therein cited. 

Accordingly, the question presented in the concluding paragraph 
of your letter is answered in the negative. 


(B-8022) 


APPROPRIATIONS—AVAILABILITY—IMPROVEMENT OF PRIVATE LAND- 
ING FIELD IN FOREIGN COUNTRY FOR EMERGENCY USE BY ARMY 
AIRPLANES 


funds appropriated under the heading “Air Corps, Army” in the current military 
establishment appropriation acts of April 26, 1989, 53 Stat. 605, and July 1, 
1939, 53 Stat. 995, may not be used for improvement of a private landing 
field in a foreign country for utilization as an emergency landing field 
for United States Army airplanes, the provision for “operation of airships” 
not being authority for the establishment of landing bases; the provision 
for “establishment of landing and take-off runways” clearly not referring 
to runways on such privately owned property; and the use of such funds in 
connection with the establishment in a foreign conntry of a military landing 
base, even of an emergency nature, requiring a clear expression of the 
intention of the Congress to provide therefor. 5 Comp. Dec. 673, 
distinguished. 


Acting Comptroller General Elliott to the Secretary of War, January 26, 1940: 


I have your letter of January 11, 1940, as follows: 


The Commanding General, Panama Canal Department, has submitted to this 
Department a request for authority to use appropriated funds to assist in the 
improvement of an emergency landing field at Puerto Jimenez bordering the 
Gulf of Dulce on the Osa Peninsula, Costa Rica, under the conditions set forth 
below. 

Practically all air traffic between Panama and points in Central America 
passes in the vicinity of the Gulf of Dulce. Because of exceptionally bad 
weather peculiar to this locality during the rainy season extending over ap- 
proximately eight months of each year, many Army aircraft have experienced 
considerable difficulty in the vicinity of the Gulf of Dulce. Recently three air- 
planes were lost and one fatality occurred in this area because of dangerous 
weather conditions. The United Fruit Company has developed a very small 
landing field at Puerto Jimenez wholly unsuited for use by the heavier and 


246222"—40--—15 








680 DECISIONS OF THE COMPTROLLER GENERAL 


faster aircraft used by the Army. This company and ENTA of Costa Rica 
have shown a willingness to cooperate in the improvement of the field, which 
is on an authorized, regular, overland air route for military airplanes from 
the United States to the Panama Canal Zone. The Costa Rican Government 
has sent an engineering party to the field to lengthen the present runway. The 
further development of this emergency field will be of great benefit to the air 
force of the Canal Zone. The Commanding General accordingly requests au- 
thority to expend Air Corps funds in the amount of $2,000.00 for removal of 
tree obstructions at one end of the runway and similar improvements to make 
the field usable by Army aircraft in emergency. 

While it is a well-established rule that appropriated funds may not be used 
for permanent improvements to private property occupied by an agency of the 
United States, a distinction was made between such permanent improvements 
and temporary repairs in decision of the Comptroller of the Treasury dated 
April 8, 1899, 5 Comp. Dec. 673, which held in part as follows: 

“It may be contended that there is precedent, and no doubt authority, to make 
temporary repairs to a public road in order to facilitate a movement of the 
Army or its supplies, the same as any private traveler might do to meet the 
exigency of a particular case. This is justified by the exigency which is im- 
perative, but I do not think it can be used as a justification for a large outlay 
in a permanent improvement of a road, which improvement could only be made 
with the consent of the State authorities and might be destroyed by them 
whenever it suited their convenience.” 

The object of the proposed expenditure in the instant case is to improve the 
existing landing field so that it can be used by military airplanes of the United 
States as an emergency landing field in a particularly dangerous area as part of 
the authorized overland route from the United States to the Panama Canal Zone. 
Considering, therefore, that the purpose and object sought to be accomplished 
and the nature of the improvements intended to be made are as thus outlined, 
it is believed proper to invoke in this case the same principle which authorizes 
the temporary repair of roads to the extent necessary for the movement of troops 
and supplies. When troops and supplies are moved on the ground their route 
is definitely known and fixed, and for any particular movement of troops 
necessary temporary repairs to roads can be determined and made in advance. 
In the case of overland travel by aircraft, the route is only generally fixed and 
there is no way of determining in advance when temporary use of an emergency 
field will be necessary, but, when necessary, it is essential. Since the landing 
field in question is now adequate for the use of the United Fruit Company which 
maintains the field for its own small airplanes and since the proposed expendi- 
tures are intended to make the field available for use by the heavier and faster 
Army aircraft, it cannot be said that the expenditure is for the benefit of the 
United Fruit Company. On the contrary it clearly appears that the expenditures 
are desired for the sole purpose of enabling Army airplanes to use the facilities 
of the United Fruit Company to safeguard the lives of military personnel and 
to prevent loss of, or damage to, expensive Army airplanes flying a route which is 
hazardous. 

It is the view of this Department that there is legal authority for the 
expenditure. 

Your decision is accordingly requested as to whether funds appropriated for 
the Air Corps, Army, may be used for the payment of the proposed improve- 
ments aS a temporary emergency measure, under the conditions set forth above. 


The funds provided by Congress under the appropriation “Air 
Corps, Army,” may be used only for the objects for which they are 
appropriated, and for no others. Section 3678, Revised Statutes. 
Therefore, if any part of Air Corps, Army, funds may be used to pay 
for the improvement of an emergency landing field at Puerto Jimenez, 
Costa Rica, authority therefor must be found in the appropriation 
acts, when given a reasonable application consistent with the words 
used and with the legislative intention. 
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The purposes for which Air Corps, Army, funds may be used are 
set. forth in some detail in the current military establishment appro- 
priation acts. See the acts of April 26, 1939, Public, No, 44, 53 Stat. 
605, and July 1, 1939, Public, No. 164, 53 Stat. 995. However, there 
has not been found among the various authorizations under the appro- 
priation involved, as contained in these acts, any provision which 
either expressly or by reasonable implication authorizes the use of 
such funds for the improvement of a private landing field in the 
Republic of Costa Rica for utilization as an emergency landing field 
for United States Army airplanes. It is noted, in this connection, 
that while the belief is expressed in your letter that there is authority 
for using Air Corps, Army, funds for the proposed improvements 
at Puerto Jimenez, no statement is made or indication given as to the 
precise terminology found in the appropriation acts which is believed 
to include or authorize such use. In that connection there has been 
considered in particular the provisions in the act of April 26, 1939, 
under the heading “Air Corps, Army,” that funds provided therein 
are available for “operation of airships * * * and the establish- 
ment of landing and take-off runways” but it is not believed such 
language covers an expenditure such as here involved. 

The establishment of landing bases, even of an emergency char- 
acter, or the improvement of privately owned property so that it may 
be used for that purpose, is not considered to be within the commonly 
understood or accepted meaning of the term “operation of airships.” 
Similarly, it seems clear that the landing and takeoff runways re- 
ferred to are not runways on privately owned property such as are here 
under consideration. Furthermore, it should not be overlooked that 
the proposed landing field is located in a foreign country. To justify 
the conclusion that Air Corps, Army, funds are available for use in 
connection with the establishment in a foreign country of a military 
landing base, even of an emergency nature, it would appear that the 
intention of the Congress to provide therefor should be clearly 
expressed, 

This case is not considered to be analogous to that considered by 
the Comptroller of the Treasury in his decision of April 8, 1899, from 
which quotation is made in your letter. In that case there was 
involved an appropriation for “transportation of the Army and its 
supplies,” and it was indicated in the decision, although not decided, 
that the making of temporary road repairs to facilitate Army or 
Army-supply movements might be regarded as a necessary incident 
of the main purpose for which the money was appropriated. In the 
present case there is involved an appropriation to provide funds for 
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a number of enumerated Air Corps activities, but, as above noted, 
the improvement of a privately owned airport in Puerto Jimenez for 
use as an emergency landing field does not appear to be a necessary 
incident of any of them. In other words, even if it be conceded 
that an emergency landing base at Puerto Jimenez is urgently needed ; 
that improvement of the United Fruit Co.’s field at that point would 
be in the interest of the United States; and that the proposed changes 
in said field are not in the nature of permanent improvements, the fact 
would still remain that there is involved a proposed expenditure of 
public funds on private property and for a purpose for which no 
provision is made in the appropriation acts involved. 

For the foregoing reasons the question you submit must be, and is, 
answered in the negative. 


(B-7973) 


TRAVELING EXPENSES—FARES—LOWEST FIRST CLASS—ROOMETTES 
ON EXTRA-FARE TRAINS 


Where claim for reimbursement for use of a roomette on an extra-fare train is 
supported by proper evidence that the use of such train was authorized 
or approved in strict accordance with paragraph 15 of the Standardized 
Government Travel Regulations, as amended, and it is established that the 
Pullman cars on said trains were not equipped with accommodations for 
which a lower charge is made than for the accommodation actually used, 
payment of the charge for the accommodations actually used will not be 
questioned as violating the provisions of section 10 of the act of March 3, 
1933, 47 Stat. 1516, requiring that reimbursement for travel expenses of 
Government employees “shall not exceed the lowest first-class rate by the 
transportation facility used.” 


Acting Comptroller General Elliott to the Secretary of Agriculture, January 
29, 1940: 


I have your letter of January 9, 1940, as follows: 


As the result of a situation confronting officers and employees of this Depart- 
ment when claiming reimbursement for travel expenses incurred on official busi- 
ness where at least a portion of such travel expenses resulted from the use of an 
extra-fare train, the following statement is submitted for your consideration and 
advice. 

Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 

“Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the 
case of travel ordered after the date of enactment of this act, shall not exceed 
the lowest first-class rate by the transportation facility used in such travel.” 

The Director of the Budget in Budget Bureau Circular No. 348, dated July 18, 
1939, to the heads of the executive departments, establishments, and agencies, 
advised that section 15 of the Standardized Government Travel Regulations 
was amended as follows: 

“Travel on extra-fare trains may be authorized or approved by the head of any 
department, establishment, or agency, or by any of their designated subordinates 
in cases where (a) the cost thereof, taking into consideration salary and sub- 
sistence savings, is not in excess of travel by regular-fare trains, or (b) in 
emergencies where necessary for saving life or property. When the cost of 
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transportation by extra-fare trains is in excess of the cost of travel by regular- 
fare trains, taking into consideration salary and subsistence savings, and there 
is no existing emergency involving the loss of life or property, transportation by 
extra-fare trains must be specifically authorized or approved in each case by 
the head of the executive department, establishment, or agency concerned.” 

Paragraph 13 of the Standardized Government Travel Regulations states in 
part as follows: 

“13. Accommodations on trains and steamers.—The following accommodations 
will be allowed on trains and steamers (see par. 57): 

“(a) One standard lower berth for each person * * *.” 

This Department is aware of the fact that the former Comptroller General 
as well as yourself have uniformly held the lowest first-class rate on railroads 
is the rate for one standard lower berth, and that the act of March 3, 1933, 
heretofore mentioned, will not permit payment for a section or a drawing room 
for the use of one traveler. However, there have arisen in connection with 
travel performed by personnel of this Department on extra-fare trains certain 
facts and circumstances that appear to justify requesting you to further con- 
sider the question as to what constitutes the “lowest first class rate.” 

The extra-fare train advertised as the “Century Limited” operating between 
Chicago, Illinois, and New York, New York, over the lines of the New York 
Central Railroad Company does not carry Pullman cars with lower and upper 
berths (the same statement is true in regard to the “City of San Francisco” 
operating between Chicago, Illinois, and San Francisco, California, over the lines 
of the Chicago and Northwestern Railway Company, Union Pacific Railroad 
Company and the Southern Pacific Company), the sole accommodations for 
overnight passengers being roomettes. 

It would appear to this Department that in any case where an officer or 
employee thereof, in performing his official duties, is authorized and directed by 
competent authority to travel on an extra-fare train equipped solely with 
roomettes, such officer or employee in occupying one of the roomettes has not 
improperly increased the obligation of the United States, in that the lowest 
first-class rate has not been exceeded. 


In decision of May 81, 1933, A-48894, in which the question of 
extra-fare train was discussed in connection with the provisions of 
section 10 of the act of March 3, 1933, 47 Stat. 1516, quoted in your 
letter, it was stated, in pertinent part, as follows: 

In cases where the use of an extra-fare train is due to a need of the service 
which could not be met by use of the regular-fare train, and not for the com- 
fort or convenience of the traveler, the extra-fare train may be considered “the 


transportation facility used” within the purview of section 10 of the Act of 
March 3, 1933, supra. * * * 


See also decision A-90486, dated December 21, 1937. 

Where a voucher on which claim is made for reimbursement for 
use of a roomette on an extra-fare train contains proper evidence that 
the use of the extra-fare train was authorized or approved in strict 
accordance with the conditions prescribed by paragraph 15 of the 
Standardized Government Travel Regulations, as amended, and there 
is established the fact that no Pullman accommodations were avail- 
able on said train at a lower charge than the accommodations actually 
used, payment of the charge in accordance with established tariffs for 
the accommodations actually used in such cases will not be questioned 
by this office, if otherwise proper. 
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(B-7901) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—TITLE TO 
AUTOMOBILE 


The act of February 14, 1931, 46 Stat. 1103, as amended, providing for payment 
of mileage to a Government employee “for the use of his own automobile” 
in official travel, does not authorize such payment unless the automobile 
is owned by the traveler personally, and the registration of an automobile 
pursuant to local laws and regulations constitutes prima facie evidence 
of ownership. 

An automobile registered jointly in the name of an employee and his wife is 
the employee’s “own automobile” within the meaning of that term as used 
in the act of February 14, 1931, 46 Stat: 1103, as amended, and mileage may 
be paid for official travel performed by an employee in an automobile so 
registered where otherwise proper. 

As a general rule equitable ownership of an automobile used by a Government 
employee in official travel is not controlling to establish his right to mileage 
under the act of February 14, 1931, 46 Stat. 1103, as amended, which pro- 
vides for payment of mileage to an employee “for the use of his own 
automobile” in official travel, but if it be shown that equitable ownership 
was in the traveler at the time official travel was performed and the 
registration of the automobile used was subsequently changed to the trav- 
eler’s name, mileage is authorized for travel performed in the automobile 
during the interim. 

in any State, Territory, or possession of the United States in which the local 
laws do not require registration of an automobile in the name of the 
person holding the legal or record title, and in which an automobile used 
in travel on Government business has been registered in the name of a 
person other than the traveler, evidence other than the registration is for 
consideration in order to establish ownership in the traveler for the pur- 
poses of the act of February 14, 1931, 46 Stat. 1103, as amended, providing 
for payment of mileage to a Government employee “for the use of his 
own automobile” in official travel. 


Acting Comptroller General Elliott to the Secretary of Agriculture, January 
30, 1940: 


I have your letter of January 4, 1940, as follows: 


In a review of several decisions of the Comptroller General of the United 
States it is noted that the name in which an automobile is registered con- 
‘stitutes record evidence of legal ownership thereof with respect to claims for 
mileage under the act of February 14, 1931, 46 Stat. 1103, as amended by the 
act of March 4, 1933, 47 Stat. 1516. 

There have arisen cases, however, where a strict interpretation of the rule 
that registration is record evidence of the legal ownership would work a hard- 
ship on travelers who use automobiles not registered in their names but whose 
equitable ownership thereof is indisputable. Further, since the act of February 
14, 1931, expressly states, “That a civilian officer or employee engaged in 
necessary travel on official business away from his designated post of duty 
may be paid * * * for the use of his own automobile * * *” it would 
appear that actual ownership on an equitable basis should be the determining 
factor rather than the registration which might vary because of the dissimilarity 
of State laws or because of personal expediencies or oversights. 

In the course of the administrative handling of travel reimbursement accounts 
for payment, cases have been noted in which your office has approved vouchers 
for payment to a person other than the one to whom a certificate of registra- 
tion had actually been issued. It would be helpful in the administrative con- 
sideration of vouchers claiming mileage for use of automobiles not registered 
in the travelers’ names but in which they have a provable equitable ownership 
if you would outline the other factors which may determine whether or not 
an automobile is personally owned within the meaning of the act of Febrnary 
14, 1931. 
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The act of February 14, 1931, 46 Stat. 1103, as amended by section 
9 of the act of March 3, 1933, 47 Stat. 1516, provides as follows: 

That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 2 cents per mile for the use of his own motorcycle, or 5 cents 
per mile for the use of his own automobile for such transportatoin, whenever 
such mode of travel has been previously authorized and payment on such 
mileage basis is more economical and advantageous to the United States. * * * 


The decisions of this office are to the effect that mileage for the 
use of a privately owned automobile may not be allowed under the 
statute, swpra, unless the automobile in which the official travel is 
performed belongs to the employee, and that the registration of an 
automobile pursuant to local laws and regulations constitutes prima 
facie evidence that the automobile belongs to the person in whose 
name it is registered—the words, “his own automobile,” as used in 
the statute having been construed as meaning an automobile owned 
by the traveler personally. 11 Comp. Gen. 118; id. 425; 14 id. 197; 
16 id. 283. Numerous unpublished decisions are to like effect. Also, 
the decisions of this office are that an automobile registered jointly 
in the name of an employee and his wife is regarded as the employee’s 
“own automobile” within the meaning of the statute. 16 Comp. 
Gen. 604; 18 id. 830. 

Except in States, Territories, or possessions of the United States 
where registration is not required to be in the name of the person 
holding the legal or record title to the automobile, and except, also, 
as set forth in the succeeding paragraph hereof, this office has not 
allowed mileage under the statute based solely upon proof of equi- 
table ownership in the employee performing the travel when the 
registration is in the name of someone else. In any State, Terri- 
tory, or possession of the United States in which the local laws do 
not require registration of the title to an automobile in the name 
of the person holding the legal or record title, and the facts presented 
to this office show that the car has been registered in the name of 
a person other than the traveler, this office has considered and will 
continue to consider evidence other than registration to establish 
ownership in the traveler. 

Also, as an exception to the general rule that equitable ownership 
is not controlling to established rights to mileage, if it be shown the 
equitable ownership of an automobile was in the traveler at the time 
official travel was performed and the registration of the automobile 
used was subsequently changed to the traveler’s name, this office 
has authorized mileage for travel performed in the automobile dur- 
ing the interim. Compare decision A-98430, dated October 18, 1938, 
to the Administrator, United States Housing Authority. 
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The cases referred to in the concluding paragraph of your letter 
are believed to be those allowed upon the conditions described in 
the two preceding paragraphs. 


(B-8067) 


LEAVE WITHOUT PAY FOR EXTENDED PERIOD—RURAL MAIL CAR- 
RIER ON ACTIVE DUTY AS ARMY RESERVIST 


In the absence of statute or regulation providing otherwise, it is within the 
discretion of the Postmaster General to grant leave of absence or furlough 
without pay to a rural mail carrier for a period of 6 months while he is 
on active duty with the Army as a member of the Officers’ Reserve Corps 
to which he has been ordered pursuant to law and by competent authority. 


Acting Comptroller General Elliott to the Postmaster General, January 30, 
1940: 


I have your letter of January 15, 1940, as follows: 


Rural Carrier Ray M. Davis, of Fontanelle, lowa, whose salary it $2,080 per 
annum, has requested leave of absence without pay for a period of six months 
in order that he may serve as a Reserve officer with the 350th Infantry. 

Your decision is requested as to the propriety of granting leave to Mr. 
Davis in accordance with his request. It is also requested that you advise 
whether as a general proposition there is any prohibition against the granting 
of leave without pay to Federal civil-service employees for the purpose of per- 
forming military service. 


It is assumed that Rural Carrier Ray M. Davis has been ordered 
to serve on active duty with the Army for a period of 6 months as 
a member of the Officers’ Reserve Corps pursuant to law and by 
competent authority. See section 37a of the National Defense Act 
of June 4, 1920, 41 Stat. 776; act of August 30, 1935, 49 Stat. 1028; 
act of April 3, 1939, 53 Stat. 557, and Executive Order No. 8245, dated 
September 8, 1939. 

In decision to you dated October 18, 1939, 19 Comp. Gen. 445, it 
was held as follows (quoting from the syllabus) : 

In the absence of statute or regulation providing otherwise, the Postmaster 
General may grant leave of absence without pay or furlough to employees in 
the Custodial Service of the Post Office Department for an indefinite period 
while they are on active duty in the Navy as members of the Naval Reserve 


under authority of the act of June 25, 1988, 52 Stat. 1175. and Executive Order 
No. 8245 dated September 8, 1939. 


In the case considered in that decision the employee requested the 
leave of absence or furlough without pay in order to serve on active 
duty as a member of the Naval Reserve. In the instant case it is 
understood the rural carrier has requested leave of absence or fur- 
lough without pay for a period of 6 months in order to serve on 
active duty as a member of the Officers’ Reserve Corps of the Army. 
However, the rule stated in the decision of October 18, 1939, supra, 
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is equally applicable in the case of Ray M. Davis. That is to say, 
it is within the discretion 6f the Postmaster General to grant him 
leave of absence or furlough without pay for the period of 6 months 
while he is on active duty with the Army as a member of the Officers’ 
Reserve Corps to which he has been ordered pursuant to law and 
by competent authority. See, also, 18 Comp. Gen. 699, 

The question contained in the concluding sentence of your letter 
is stated in too general terms to admit of any definite or specific 
answer. If in any particular case or class of cases you have doubt 
as to the legality of granting leave of absence or furlough without 
pay for the purpose of performing military service, the case may be 
presented here for decision. 


(B-7999) 


LEAVES OF ABSENCE—MILITARY—NATIONAL GUARD—EXTENT OF 
MILITARY LEAVE WHICH MAY BE AUTHORIZED 


Section 80 of the National Defense Act of June 3, 1916, 39 Stat. 203, allows 
military leave with pay to civilian officers and employees who are members 
of the National Guard on “all days during which they shall be engaged in 
field or coast-defense training ordered or authorized under the provisions 
of this Act,” and there is no limit on the number of days of such leave 
which may be granted for the specified purposes. Statutes authorizing 
military leave for civilian officers and employees ordered to active duty 
as members of the Officers’ Reserve Corps of the Army, or as members 
of the Naval Reserve, and limiting such leave to 15 days in any 1 calendar 
year, distinguished. 

There is no limit on the number of days military leave with pay which may 
be granted civilian officers and employees who are members of the Na- 
tional Guard of the District of Columbia when ordered to active duty 
of the kind for which such leave is authorized under the act of March 
1, 1889, as amended (applicable exclusively to District of Columbia 
National Guard), or when ordered to engage in the “field or coast-tlefense 
training” specified under section 80 of the National Defense Act of June 
3, 1916, 39 Stat. 203 (applicable to the National Guard throughout the 
country). 


Acting Comptroller General Elliott to the Secretary of the Navy, February 1, 
1940: 


I have your letter of January 9, 1940, as follows: 


Section 80 of the National Defense Act of June 3, 1916 (39 Stat. 208; 32 
U. 8. C. sec. 75) provides that: 

“All officers and employees of the United States and of the District of Colum- 
bia who shall be members of the National Guard shall be entitled to leave of 
absence from their respective duties, without loss of pay, time, or efficiency 
rating on all days during which they shall be engaged in field or coast-defense 
training ordered or authorized under the provisions of this title.” 

Said section does not prescribe in terms the number of days leave that may 
be granted. In a decision of July 17, 1924 (4 Comp. Gen. 65), the holding that 
attendance at rifle matches by members of the National Guard did not con- 
stitute field or coast-defense training within the meaning of said section 80, 
supra, was based on the provisions of section 92 of the National Defense Act 
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of June 3, 1916,’ requiring the participation of National Guard units in en- 
campments, maneuvers, or other exercises, including outdoor target practice, 
at least 15 days training in each year, and of section 94 providing for encamp- 
ments, etc., for field or coast-defense instruction. 

In considering the effect of certain sections of the Naval Reserve Act then 
in force, granting leave to officers and employees of the United States or of the 
District of Columbia who are members of the Naval Reserve, while engaged 
under orders on training duty “for periods not to exceed 15 days in any one 
ealendar year,” the Comptroller General in decision of August 8, 1935 (15 
Comp. Gen. 110), quoted extracts from a Senate report and the Congressional 
Record, indicating the intention of the Congress to place Naval Reservists who 
are Government employees on a parity, so far as concerned the granting of 
military leave, with the National Guard. 

The Naval Reserve Act referred to in said decision placed a maximum limit 
of 15 days leave for training duty in any one calendar year, while such a 
limitation ig not found in specific terms in the provisions of the act, granting 
leave to like employees who are members of the National Guard. 

In order that the Navy Department may be in a position to determine the 
extent of the leave that may be granted in such cases, decision is requested 
as to whether civilian employees of the Navy Department and its field services 
who are members of the National Guard are entitled to leave of absence from 
their respective duties without loss of pay, time, or efficiency rating in excess 
of 15 days in any one calendar year, when engaged in field or coast-defense 
training ordered or authorized under the provisions of section 80 of the National 
Defense Act of June 8, 1916 above quoted, and if so, the limitation, if any, 
on the number of days to which such employees are entitled to leave for the 
purposes and under the provisions of said section. 

Decisions of the Comptroller General of July 3, 1922 (2 Comp. Gen. 1), 
March 26, 1927 (6 Comp. Gen. 635), and January 18, 1986 (15 Comp. Gen. 633), 
hold that Government employees who are members of the National Guard of 
the District of Columbia are entitled to leave in addition to that provided by 
section 80 of the National Defense Act of June 3, 1916, without loss of time 
or pay while properly in the performance of such National Guard duties as 
are indicated in the act of March 1, 1889 (25 Stat. 779), as amended by the 
acts of July 1, 1902 (32 Stat. 605), and February 18, 1909 (35 Stat. 634). It is 
assumed from said decisions that, as there is no limitation imposed in the last 
cited acts on the extent of military leave that may be granted, the employees 
concerned are entitled to such number of days as they are actually engaged 
in the performance of the National Guard duties contemplated by said acts. 
Confirmation of this understanding, if correct, is requested. . 


Section 52 (formerly section 49) of the act of March 1, 1889, 25 
Stat. 779, as amended by the act of February 18, 1909, 35 Stat. 634, 
provides : 

That all officers and employees of the United States and of the District of 
Columbia who are members of the National Guard shall be entitled to leave 
of absence from their respective duties, without loss of pay or time, on all 
days of any parade or encampment ordered or authorized under the provi- 
sions of this act. 

The act of July 1, 1902, 32 Stat. 614, under the caption, “Militia of 
the District of Columbia,” provides at page 615: 

* * * That section forty-nine of “An act to provide for the organiza- 
tion of the militia of the District of Columbia,” approved March first, eighteen 
hundred and eight-nine, shall be construed as covering all days of service which 
the National Guard, or any portion thereof, may be ordered to perform by 
the commanding general. 

See title 20, section 1493, Code of the District of Columbia. 

Said quoted statutes are applicable exclusively to the National 

Guard of the District of Columbia. Section 80 of the National 
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Defense Act of June 3, 1916, 39 Stat. 203, quoted in your letter, is 
applicable generally to the National Guard throughout the country, 
including the National Guard of the District of Columbia. All of 
these referred-to statutes are still in force. 

The provisions of section 80 of the National Defense Act of June 3, 
1916, clearly allow military leave of absence with pay to civilian 
officers and employees of the United States who are members of the 
National Guard on “all days during which they shall be engaged 
in field or coast-defense training ordered or authorized under the 
provisions of this act.” [Italics supplied.} Unlike the statutes 
granting military leave of absence with pay to civilian officers and 
employees of the United States who are ordered to active duty as 
members of the Officers’ Reserve Corps of the Army (act of May 12, 
1917, 40 Stat. 72), or as members of the Naval Reserve (sec. 9 of the 
act of June 25, 1938, 52 Stat. 1177), the quoted statutes (39 Stat. 
203; 35 Stat. 634; 32 Stat. 615) do not limit the granting of military 
leave of absence with pay to 15 days in any calendar year to civilian 
officers and employees of the United States who are ordered to active 
military duty as members of the National Guard for the purposes 
stated in the statutes. The decision of August 8, 1935, 15 Comp. 
Gen. 110, to which you refer, was not intended to, and does not, 
hold that military leave of absence under the National Guard statutes 
is limited to 15 days in any calendar year. 

Answering the question presented in the penultimate paragraph 
of your letter, you are advised that civilian employees of the Navy 
Department and its field services who are members of the National 
Guard are entitled to leave of absence from their respective duties 
without loss of pay, time or efficiency rating, while “engaged in field 
or coast-defense training ordered or authorized” under the pro- 
visions of the National Defense Act of June 3, 1916, and that there 
is no limit fixed upon the number of days to which the employees 
are entitled to such leave for the purposes indicated, namely, while 
“engaged in field or coast-defense training ordered or authorized 
under the provisions” of the National Defense Act of 1916. See 1 
Comp. Gen. 256; 4 id. 65; 9 id. 48; 15 id. 633, 636; 16 id. 953. 

Consideration will now be given the matter set forth in the con- 
cluding paragraph of your letter. In decision of July 3, 1922, 2 
Comp. Gen. 1, cited by you, it was held as follows (quoting from 
the syllabus) : 

Post Office Department employees who are members of the National Guard 
of the District of Columbia may be granted leave of absence, without loss of 
pay or time, to participate in parades or encampments, or on all days of 
service ordered by the commanding general, as authorized by the act of 
March 1, 1889, 25 Stat. 779, as amended by the acts of July 1, 1902, 32 Stat. 


615, and Feb. 18, 1909, 35 Stat. 634, as well as for field or coast-defense training 
authorized for all the National Guard by act of June 8, 1916, 39 Stat. 208. 
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The rule stated in that decision was qualified by the decision of 
March 26, 1927, 6 Comp. Gen. 635, also cited by you. The latter 
decision was adhered to in decision of May 5, 1927, A-17476, wherein 
it was stated, in pertinent part, as follows: 


That target practice in the District of Columbia, properly authorized or 
ordered, is a military duty within the meaning of the act of March 1, 1889, 
as amended, has not been questioned. The fact that the site of the target 
range for the use of the National Guard of the District of Columbia has been 
changed to another location in the District of Columbia is immaterial. 

The words “or other duties, as he may deem proper” in said section 41 or 
44 should be construed in connection with the duties specifically enumerated 
therein, and as so construed refers to duties of a similar character. The duties 
specifically enumerated, “drills, inspections, parades, escort,’ are duties which 
the law contemplates shall be performed in the District of Columbia, and like- 
wise the “other duties” which may be prescribed. If the duties specified or 
implied in the act of March 1, 1889, as amended, may be performed in New 
Jersey under orders of the commanding general, there is apparently no reason 
why they might not be performed in California or some other distant place 
if he should so order. 

It is apparent that said act of March 1, 1889, as amended, did not intend 
to confer on the commanding general the authority claimed. 

There is no reason to change or modify the decision of March 26, 1927, and 
it is therefore adhered to. 


See, also, 8 Comp. Gen. 210. 

The third decision _of this office cited in the concluding paragraph 
of your letter, namely, the decision dated January 18, 1936, 15 Comp. 
Gen. 633, held as follows (quoting from the syllabus) : 

A Federal employee member of the District of Columbia National Guard who 
is ordered to attend a military service school under section 99 of the National 
Defense Act of June 3, 1916, 39 Stat. 207, is not entitled to military leave of 
absenee with pay. 

In view of the foregoing I have to advise that your understanding 
as expressed in the concluding paragraph of your letter is confirmed 
subject to the qualification that the “duties contemplated by said 
acts” (quoting from your letter) are limited to active military duty 
to which members of the District of Columbia National Guard clearly 
may be ordered to perform in the District of Columbia by the com- 
manding general under the act of March 1, 1889, as amended, or 
active military duty when “engaged in field or coast-defense training 
ordered or authorized under the provisions of this title,” pursuant to 
section 80 of the National Defense Act of June 3, 1916, supra. 


(B-5686) 


TRANSPORTATION—RATES—DIFFERENT TARIFFS APPLICABLE TO 
RAIL-WATER-RAIL AND WATER-RAIL SHIPMENTS—INITIAL CAR- 
RIER’S AGREEMENT TO PROTECT LOWER RATE 


Where charges computed under tariff applicable to a rail-water-rail movement 
of a particular shipment were less than the charges computed under tariff 
for water-rail movement of the same shipment, and the actual transporta- 
tion was by the water-rail method after the initial (water) carrier had 
agreed the charges to the Government would not exceed those accruing 
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on the rail-water-rail basis, payment was proper on the basis of the lower 
“through rate” (as distinguished from a “joint through rate” such as 
might be established by agreement between the carriers) which the initial 
earrier agreed to protect under section 22 of the Interstate Commerce Act 
which permits the carriage of Government property at reduced rates, and 
any adjustment of the revenue accruing from the application of such 
through rate is for determination by and between the interested carriers. 


Assistant Comptroller General Elliott to the Atlanta and St. Andrews Bay Rail- 
way Co., February 2, 1940: 


There has been considered your request for an additional allow- 
ance of $41.21 on your bill A-1241-A which was presented for 
$107.33 for transporting “216 Bundles of cots, linked or woven wire, 
folded flat (thickness folded exceeding 2 inches),” 10,868 pounds, 
from Philadelphia, Pa., to Youngstown, Fla., under bill of lading 
WQ-928609, December 21, 1934, routed “M. & M. T. Co., Savannah, 
Ga., S. A. L. Ry., River Junction, Fla., L. & N. R. R. Cottondale, 
Fla., A. & ST. A. B. Ry.” The said bill was paid by E. C. Morton, 
Army disbursing officer, under voucher 2828, April 4, 1935, in the 
amount so claimed. Subsequently, you presented bill No. A~1241-D 
for $22.63 which was disallowed under certificate No. 11827814, April 
4, 1938, and a request was made in said certificate for a remittance 
of $18.58, account of an overpayment of a like amount by the dis- 
bursing oflicer on your original bill. Thereafter, the sum of $18.58 
was deducted in settlement No. T-145455, February 8, 1939, from the 
amount otherwise due you on bill No. E-837. 

Your present request for $41.21 includes the amount so deducted 
from your bill No, E-837, plus the sum of $22.63, and with reference 
to the amount now claimed you state, in effect, that the rate applied 
by you in your original bill and the rate upon which you have re- 
ceived payment for transporting the shipment here concerned are 
both in error; that the correct gross rate at the time of shipment 
was the second-class less-than-carload rate of $1.64 per 100 pounds; 
and that the application of said rate is in accordance with informal 
advice you have received from the Interstate Commerce Commission. 

It appears that on the date of the subject shipment rates on furni- 
ture from Philadelphia, Pa., to Youngstown, Fla., were published in 
two tariffs; one, Agent Speiden’s Tariff I. C. C. 1814, named a 
second-class rate of $1.64 applicable on cots, such as here concerned, 
in less-than-carload quantities and also a carload class 50 rate of 97 
cents per 100 pounds, subject to a minimum carload weight of 20,000 
pounds, such rates applying via the Merchants & Miners Transpor- 
tation Co. to Savannah, Ga., thence the Seaboard Air Line Railway 
to River Junction, Fla., Louisville & Nashville Railroad to Cotton- 
dale, Fla., and the Atlanta & Saint Andrews Bay Railway Co., to 
Youngstown, Fla.; the other tariff, Agent Curlett’s No, 44-C, I. C. C. 
No. A-418, provided a carload rate on the subject commodity of 58 
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percent of the first-class rate of $1.93, or $1.12, subject to a minimum 
carload weight of 10,000 pounds, when loaded in cars 40 feet, 9 inches 
or less in length, applicable via the Pennsylvania Railroad from a 
Philadelphia station thence via the Merchants & Miners Transporta- 
tion Co. and connections from Philadelphia to Youngstown, over 
the route described herein in connection with the rate published 
in Agent Speiden’s Tariff I. C. C. No. 1814. Thus the situation was 
such that were the subject shipment of cots tendered to the Mer- 
chants & Miners Transportation Co. as the originating carrier at 
Philadelphia, the gross charges under Agent Speiden’s Tariff I. C. C. 
No. 1814 would have been $170.04, computed on the basis of a less- 
than-carload rate of $1.64 per 100 pounds, while, on the other hand, 
had the shipment been tendered to the Pennsylvania Railroad as the 
originating carrier at a Philadelphia station for forwarding via the 
Merchants & Miners Transportation Co. from Philadelphia, the 
gross charges under Agent Curlett’s Tariff No. I. C. C. A-418 would 
have been $116.12, computed on the basis of the carload rate of 58 
percent of the first-class rate of $1.93 or $1.12 per 100 pounds. 

It was apparently due to this difference in charges, which rested 
upon the selection by the shipper of the originating carrier, that 
prompted negotiations between the quartermaster and the assistant 
general freight agent of the Merchants & Miners Transportation Co., 
at Philadelphia, on December 20, 1934, the day prior to the date the 
subject property was tendered to that carrier for shipment; the 
negotiations are referred to in a letter of the assistant general freight 
agent of the steamship line under file No. 720-A, December 20, 1934, 
which reads as follows: 
Referring to telephone conversation today we are pleased to advise that 
we will protect 58% of the Ist class rate applicable on furniture, including steel 
wire cots, carload minimum, 10,000 lbs., when moving on Government bill 
of lading, from our dock at Philadelphia to points contained in Speiden’s I. C. C. 
1814 when routing therein applies via our line. 

For your ready reference I am listing below rates applicable on the above 
commodity, C. L. Min. 10,000 Ibs., as follows: 

Philadelphia to— 

Crestview, Fla., $1.19 M. & M. T. to Sayannah 8. A. L. to River Jct., 
L. & N. beyond. 

Youngstown, Fia., $1.28 M. & M. T. to Savannah §&. A. L. to River Jct., 
L. & N. to Cottondale % A. & 8. A. B. 

Rates quoted include insurance and are subject to land grant deductions. 

It would seem, therefore, that had not the Merchants & Miners 
Transportation Co. agreed to protect the rate for a rail-water-rail 
movement on the water-rail shipment here concerned, the property 
would have been tendered to the rail lines as originating carrier. 

It is to be observed, however, that the rate of $1.28 quoted by the 
assistant general freight agent as a matter of “ready reference” is not 
“58% of the Ist class rate applicable on Furniture, including steel 
wire cots, carload minimum, 10,000 lbs.,” (Italics supplied] as the 
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tariff naming the rate subject to this rating, Agent Curlett’s I. C. C. 
A-418, supplement No. 33, provides a first-class rate of $1.93, and 
58 percent of $1.93 is equal to $1.12. The rate of $1.28 quoted by the 
steamship line as a matter of reference was apparently derived from 
58 percent of the first-class rate of $2.21 published in Agent Speiden’s 
Tariff I. C, C. 1814 as applying on articles other than furniture, the 
said tariff also providing a less-than-carload first-class rate of $1.93 
for certain kinds of furniture. It is noted that neither of the first- 
class rates named in Agent Speiden’s I. C. C. 1814 may be used for 
the purpose of determining a carload rate on furniture based on 
“58% of the first-class rate applicable.” That it was proposed to 
protect the rail-water-rail rate of $1.12 and thereby eliminate a 
departure from the requirements of the fourth section of the Inter- 
state Commerce Act, U. S. C. title 49, section 4, is indicated by letter 
of the general freight agent of the Merchants & Miners Transporta- 
tion Co. in letter addressed to this office under date of October 4, 
1938, file 979, reading as follows: 


Replying to yours of the 26th, file T-305-WHS-Cert.118278%4, regarding 
rates assessed on shipment of furniture, including steel wire cots, carload 
minimum weight 10,000 pounds, from Philadelphia to Youngstown, Fia., via 
M. & M. T. Co. to Savannah, S. A. L. to River Junction, L. & N. R. R. to 
Cottondale, A. & St. A. B. R. R. beyond, would say this is evidently the same 
shipment concerning which we wrote the A. & St. A. B. Ry. on May 23d, as 
follows: 

“Replying to yours of the 17th, file 288-USGB-—A-1241-D, and returning en- 
closures covering shipment of furniture from Philadelphia, Pa., to Youngstown, 
Fla., moving under United States Government bill of lading WQ-—928609, 
would say I do not see how you can collect additional charge from the Govern- 
ment of $22.63 because of the fourth section violation involved, but as under 
the law the delivering carrier is charged with the collection of freight charges, 
this is a matter which must be determined by yourself. 

“If you feel you can collect higher charge based on water-rail rate, than results 
from rail-water-rail rates which were then lawfully in effect, then you should 
of course take this matter up further with the Government, as we on our part 
have nothing to do with this feature of the matter.” 

As you know the law imposes upon the delivering carrier the duty of 
collecting proper freight charges, and while we do not understand how the 
delivering carrier can assess you more on this water-rail shipment from our 
pier at Philadelphia than that would apply from rail station at Philadelphia, 
because of the fourth section situation involved, we have no recourse but 
to abide by their decision in the matter, and therefore suggest you again handle 
the matter with them in an effort to have shipment adjusted on proper basis. 


With reference to a departure from the requirements of the fourth 
section of the Interstate Commerce Act it is to be observed that the 
Secretary of the Interstate Commerce Commission in his letter to 
the general freight agent of the A. & St. A. B, Railway under date 
of March 22, 1937, file 22118, which commented on the intermediate 
application of the rate published in Agent Curlett’s Tariff I. C. C. 
A-418, stated in conclusion that: 

* * * due consideration was given the fourth section feature involved 


and, as intimated in our letter of July 8, 1986, to the War Department, there 
was at the time of shipment a fourth section violation. 











> 
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Although it would appear that a carrier must protect its duly 
published and filed rates with respect to the application thereof on 
commercial traffic, it may, nevertheless, carry property of the United 
States at reduced rates (U.S. C. title 49, section 22). However, it 
is your contention in this connection that— 

* * * Section 22 does not authorize one carrier to quote reduced or special 
joint through rates applicable via other carriers without securing specific 
authority from such other carriers to make such quotation. 

What arrangements were made by the Merchants & Miners Trans- 
portation Co. with respect to securing concurrences of other carriers 
interested in the special rate applied on the shipment here concerned 
is not a matter of record in this office, nor does this appear. to be 
requisite. The initial carrier in this instance agreed to protect the 
special rate on the movement from Philadelphia, Pa., to Youngs- 
town, Fla., via Savannah, thence Seaboard Air Line from Savannah, 
Ga., to River Junction, Fla., the Louisville & Nashville Railroad to 
Cottondale, Fla., and the A. & St. A. B. Railway to destination. 
Thus the arrangement between the initial carrier and the Govern- 
ment specifically contemplated service via the specified lines and the 
shipment was made via the lines in question in the distinct under- 
standing that the charges to the Government should not exceed those 
accruing on the basis specified. The bill of lading provided that 
payment should be made to the last carrier unless otherwise specif- 
ically provided. It is not apparent how payment to the last carrier, 
pursuant to the above provision, may operate to increase the amount 
which the initial carrier could collect directly from the Government. 

In a somewhat similar situation in the case of A/ontrose Oil Re- 
fining Company v. Saint Louis-San Francisco Railway Company, 
25 Fed. (2d) 750, certiorari denied 277 U. S. 598, it was said that— 

The commission .found that defendants had published and in effect from 
Lawton [Oklahoma], to Fort Worth [Texas], through Cement [Oklahoma] by 
way of Chickasha [Oklahoma], a rate of 155¢ * * * for similar service 
to that rendered the plaintiff, and that this rate was not restricted to the lines 
of defendants. This is, in effect, a finding of the existence of a “through 
rate.” It is argued, however, in this connection, that the rate could not be 
made to apply because the Rock Island had not participated in its establish- 
ment. Rates established for transportation over joint lines and a joint route, 
by the concurrence of the participating carriers, are “joint rates” and it 
seems to be common practice for carriers to initiate both classes. The fact, 
therefore, that the Rock Island has not participated in the publication of the 
rate in question would not render the rate inapplicable over its lines from 
Chickasha. Defendants held themselves out, by the publication of the tariff, 
as capable of accepting shipments from Lawton, unrestricted as to route, and 
delivering them at Fort Worth, for 15.5¢ per hundred pounds. The routing 
found by the Commission for such shipments through Cement and by way of 
Chickasha was clearly available. * * 

It appears, therefore, that the Merchants & Miners Transportation 
Co. could agree, as it did here, under section 22 of the Interstate 
Commerce Act, to protect a lower “through rate” as distinguished 


from a lower “joint through rate” than the applicable tariff rate 
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from origin to destination for the instant shipment, and that the 
matter of adjustment of revenue accruing from the application of 
such through rate to the subject shipment is for determination by 
and between the interested carriers. 

Accordingly, payment having been made on basis of the rate which 
the origin carrier agreed to protect, the settlement is sustained. 


(B-8310) 


LEASES—RENT—ADDITIONAL AMOUNTS—HEATING WHERE 
BUILDING USED 24 HOURS A DAY 


Where it became necessary for the Government to use leased premises for an 
extra shift of employees working between the hours of 11:30 p. m. and 
7 a. m., and neither the lessor nor the Government contemplated at the 
time of the execution of the lease that the Government would require any 
extra or unusual heating service, and both parties then knew that heat 
was furnished in the building from approximately 6 a. m. until midnight, 
otherwise proper payments, under a supplemental lease, for heat furnished 
between the hours of midnight and 6 a. m. will not be questioned even 
though the lease which required the lessor to furnish heat as part of the 
rental consideration made no provision specifying or limiting the hours it 
was to be furnished. 


Acting Comptroller General Elliott to the Chairman, Railroad Retirement 
Board, February 2, 1940: 


Your letter of January 30, 1940, with enclosures, is as follows: 


The Commissioner of Public Buildings, at the request of the Railroad Retire- 
ment Board, has entered into an agreement based upon and arising from the 
following facts and circumstances: 

On July 1, 1989, the Commissioner of Public Buildings, by virtue of a lease, 
a photostatic copy of which is attached, provided office space for the Railroad 
Retirement Board in the premises known as LaSalle Building (North), this 
city. Among other standard lease provisions was one under which the lessor 
agreed to furnish “heat.” At that time the Railroad Retirement Board had 
occupied this space for several years under prior lease. 

In view of the past experience of the Board’s operations in such premises, 
neither the lessor nor the occupant contemplated that its possession and use 
of the premises would require any extra, special, or unusual heating service. 
It was known to both parties that heat was furnished to the apartments in 
this building from approximately 6 a. m. until 12 midnight, and there was no 
thought but that this amount of heat would meet the requirements of the Board. 

However, on or about January 20, 1940, it became necessary to call a third 
shift of employees to work on the recording machines stationed in these premises 
between the hours of 11:30 p. m. and 7 a. m. It may be explained that this 
work is essential and that the time of completion thereof is an important factor. 
Briefly, the work consists of the systematic compilation of monthly wage and 
service records of approximately 2 million employees in the railroad industry, 
and the receipt, checking, recapitulation, and prompt forwarding of annual 
statements thereof to the employees concerned through their employers. The 
statements must be distributed and placed in the hands of the employees in 
order that they may assent to the presumed correctness thereof or take excep- 
tion thereto within the prescribed statutory limits. It is estimated that the 
third shift of employees for this particular work will be required until some 
time in April 1940, 

When requested to furnish heat for these premises between the hours of 
midnight and 6 a. m., the lessor refused on the ground that this extra service 
was not contemplated by the parties, and that since the lessor by necessity 
purchased its heat supply from the receivers of the LaSalle Building (South), 
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additional payments to the extent of the cost of the extra coal consumed 
ar have to be arranged for before it would agree to furnish such extra 
eat. 

Furthermore, it maintained that there was no legal obligation under the 
terms of the lease to furnish heat beyond that ordinarily and normally sup- 
plied. In support of this position, citation was made to a letter of the Acting 
Comptroller General of the United States to the Chairman, Social Security 
Board, dated January 25, 1988 (A-—89614). It appears that the facts and cir- 
cumstances covered by that letter were substantially identical with those in 
a instant matter, and that the Acting Comptroller General concluded as 
ollows: 

“Accordingly, in view of the facts and circumstances in this particular case, 
this office would not be required to object to otherwise proper payments under 
a contract with the lessor prospective in effect and providing for payment by 
the government for the estimated actual cost of the special services under 
paragraph 6 of the leases furnished by the lessor between 12 midnight and 
7:30 a. m., if administratively approved and funds are available therefor.” 

In view of these facts and circumstances, the Commissioner of Public 
Buildings has entered into an agreement to pay for the actual cost of the 
additional coal consumed in furnishing such extra service. A copy of that 
agreement is attached, and advice is requested as to whether the Comptroller 
General will object to any otherwise proper payments made thereunder. 


Paragraph 6 of the lease of July 1, 1939, referred to in your 
letter provides as follows: 


The lessor shall furnish to the Government, during the occupancy of said 
premises, under the terms of this lease, as part of the rental consideration, 
the following: Electric current for lighting, for electric fans, and for ordinary 
office equipment, together with the necessary lighting fixtures, sockets, bulbs, 
wall plugs, etc., water, heat, elevator service, adequate toilet facilities and 
supplies, window shades for all windows and awnings where considered neces- 
sary, janitor service for the daily cleaning of office rooms, corridors and toilet 
rooms necessary for the proper utilization of the space, including the keeping 
of said lighting, heating, and plumbing fixtures in good repair. 

The supplemental agreement referred to in your letter recites 
that. it was executed by the contracting parties “as of the twenty- 
third day of January 1940.” There is no provision in the original 
lease agreement specifying or limiting the hours the lessor is required 
to furnish heat, which is included as one of the special services in 
paragraph 6 of the lease to be furnished ‘by the lessor as part of 
the rental consideration. However, in view of the facts and cir- 
cumstances set forth in your letter relative to the intention of the 
parties at the time said lease was entered into, it may not be con- 
strued as requiring the lessor to furnish heat on a 24-hour basis. 

Accordingly, this office will not be required to question otherwise 
proper payments under the supplemental lease for heat furnished 
on and after January 23, 1940, between the hours of “12:00 midnight 


and 6 a. m.” 


(B-7247) 


FUNDS—PUBLIC—LOANS—REPAYMENTS CREDITED TO LOAN AC- 
COUNT WITH ANOTHER GOVERNMENT AGENCY—ADJUSTMENTS 


Where repayments on loans made by the Farm Credit Administration and the 
Farm Security Administration—both agencies now under the Depart- 
ment of Agriculture—have been applied to the wrong loan indebtedness 
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of the individual, there is no objection to such adjustments as may be 
required in the interest of the Government, but the making of such ad- 
justments through the medium of subsequent collections of the same kind, 
rather than through the submission of a request therefor to the General 
Accounting Office, is not authorized. 


Aah ee General Elliott to the Secretary of Agriculture, February 


Reference is made to your letter of November 18, 1939, as follows: 


Your attention is invited to a problem which arises out of collections of 
loans and which is shared by the Farm Credit Administration and the Farm 
Security Administration of this Department. 

Many farmers are indebted both to the Farm Credit Administration and the 
Farm Security Administration. Cases have arisen where such farmers have 
disposed of property subject to a lien in favor of one of the two agencies and 
the proceeds of such sale have been applied toward the liquidation of the debt 
owing to the other agency. Such errors are usually due to a misunderstand- 
ing on the part of the borrower as to his obligations; to confusion in the 
borrower's mind between the two Federal agencies; or to the fact that, at the 
time the collection was made, the collecting officer did not know the source of 
the funds and did not have actual knowledge that the property sold was sub- 
ject to a lien in favor of the other agency. In cases of this kind, where the 
erroneous collection is discovered before the funds have been covered into the 
Treasury of the United States, an adjustment to accomplish the proper credit 
to the secured indebtedness may be accomplished quickly and effectively by 
the transfer of the collections to the agency holding the lien. However, where 
the collection has been covered into the Treasury of the United States by the 
collecting agency and adjustment is sought through the General Accounting 
Office to transfer the credit to the fund, or appropriation, or receipt title ac- 
count of the agency holding the secured loan, it is found that, in certain cases, 
these adjusiments are effected by the General Accounting Office by transfer 
and counter warrant, and that in other cases, the decision has been reached 
that no adjustment will be permitted, as illustrated by the following: 

(a) Letter to the General Accounting Office from the Farm Credit Adminis- 
tration, dated August 10, 1938, requested that an adjustment in the amount of 
$80 be made because a collection in that amount, identified as having been 
derived from the sale of property mortgaged to secure a loan from the Farm 
Security Administration, had been covered into the Treasury and applied to- 
ward the liquidation of an unsecured loan indebtedness due the Farm Credit 
Administration from Gust Hallvin of Wausa, Nebraska. The remittance of 
$80 reached the Farm Credit Administration in the form of a bank draft, 
and it developed that the Farm Credit Administration was named as the 
payee of the draft by mistake of the bank and contrary to the instructions of 
Mr. Hallvin that the amount be remitted to the Farm Security Administration. 
Adjustment was made by transfer and counter warrant No. 2583, Treasury 
warrant No. 16313, dated February 20, 1939. 

(b) Letter to the General Accounting Office from the Farm Credit Adminis- 
tration, dated October 4, 1988, requested that an adjustment in the amount of 
$55 be made because a collection in that amount, identified as having been 
derived from the sale of property mortgaged to secure a loan from the Farm 
Security Administration, had been covered into the Treasury and applied to- 
ward the liquidation of an unsecured loan indebtedness due the Farm Credit 
Administration from Alvin Young, Ness City, Kansas. The remittance of $55 
reached the Farm Credit Administration in the form of a cashier’s draft, which 
was delivered by the borrower in the belief that the amount would be remitted 
to the Treasury Department and there credited to his account due the Farm 
Security Administration. However, the Farm Credit Administration collector 
knew, at the time, the source of the funds and that the property sold was 
mortgaged to the Farm Security Administration. The desired adjustment was 
made by transfer and counter warrant No. 618, dated July 21, 1939. 

(c) Letter to the General Accounting Office from the Farm Credit Adminis- 
tration, dated May 23, 1939, requested that an adjustment in the amount of 
$100 be made because a collection in that amount, identified as having been 
derived from the sale of property mortgaged to secure a loan from the Farm 
Security Administration, had been covered into the Treasury and applied to- 
ward the liquidation of an unsecured loan indebtedness due the Farm Credit 
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‘ 


Administration from W. A. Wooledge of Gann Valley, South Dakota. The re- 
mittance of $100 reached the Farm Credit Administration in the form of a 
bank draft. The borrower explained that he had sent the draft to the Farm 
Credit Administration through a confusion in his mind between the Farm 
Credit Administration and the Farm Security Administration. The draft bore 
a notation indicating that it was to be applied toward the liquidation of a 
1936 feed loan. The Farm Credit Administration loan was made in 1934, 
and the Farm Security Administration loan was made in 1936. General Ac- 
counting Office certificate of settlement, dated August 29, 1939, Claim No. 
0109054(12), addressed to the Farm Security Administration, states that no 
adjustment will be made because the Farm Credit Administration, at the 
time the collection was received, had no notice that the funds were derived 
from the sale of mortgaged property. 

(d) Letter to the General Accounting Office from the Farm Credit Adminis- 
tration, dated July 26, 1938, requested that an adjustment in the amount of 
$105.95 be made because a collection in that amount, identified as having 
been derived from the sale of property mortgaged to secure a loan from the 
Farm Security Administration, had been covered into the Treasury and applied 
toward the liquidation of a 1937 crop production loan indebtedness due the 
Farm Credit Administration from August Asbjornson, of Winifred, Montana. 
The remittance of $105.95 reached the Farm Credit Administration in the form 
of a check issued by the Conklin Bros. Livestock Commission Company of 
Chicago, the purchasers of the mortgaged property. Mr. Asbjornson later 
requested that an adjustment be made to apply the amount toward the 
liquidation of his secured indebtedness to the Farm Security Administration, 
and explained that the remittance was made by him to the Farm Credit 
Administration by mistake, but in accordance with instructions given by the 
field representative of the Farm Credit Administration at the time the mort- 
gaged property (cattle) was shipped to the commission company. General 
Accounting Office certificate of settlement No. 0753016 (2), issued to the Farm 
Security Administration on September 17, 1938, states that no adjustment will 
be made because the Farm Credit Administration employee, who made the 
collection, did not have actual notice at the time that the cattle sold were 
subject to a lien in favor of the Farm Security Administration. 

(e) Letter to the General Accounting Office from the Farm Credit Adminis- 
tration, dated October 21, 1938, requested that an adjustment in the amount 
of $73.72 be made because a collection in that amount, identified as having 
been derived from the sale of property mortgaged to secure a loan from the 
Farm Security Administration, had been covered into the Treasury and applied 
toward the liquidation of an unsecured loan indebtedness due the Farm Credit 
Administration from Bud W. Hinzman, of Owanka, Sonth Dakota. Mr. Hinz 
man explained that this amount was paid to the collector for the Farm Credit 
Administration because the latter was present and demanded payment. The 
collector stated that he did not know, at the time he accepted the remittance, 
that the livestock sold was mortgaged to the Farm Security Administration. 
General Accounting Office certificate of settlement No. 019054 (12), issued 
December 10, 1038, addressed to the Farm Security Administration, states that 
po adjustment will be made because neither the field supervisor who made 
the collection, nor the emergency crop and feed loan office, knew at the time 
that the livestock was mortgaged to the Farm Security Administration. 

It appears that the basis upon which adjustment of the cases cited above 
in (c) to (e) was denied is the same as that stated by the General Accounting 
Office in other Claims where a third party lienholder is making claim for the 
payment to him from the Treasury of an amount derived from the sale of 
property covered by a mortgage in his favor. 

The Department of Agriculture is desirous of effecting adjustments in all 
cases similar to those cited herein, where monies received by the United 
States are identified as having been derived from the sale of property mortgaged 
to the United States, and have not been applied toward the liquidation of the 
secured indebtedness or have been applied incorrectly because of a mistake, 
either on the part of the borrower or on the part of an employee of the United 
States. We believe that the question of whether the collecting official is aware 
of the source of the funds should have no place in transactions between two 
agencies of a department of the Government. The accomplishment of this 
result is desired principally for two reasons: First, junior lienholders, if there 
be any, would contest the right of the Government to maintain its prior posi- 
tion as to the remainder of the mortgaged property if the proceeds of the sale 
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of part of the property, received by the United States, are not applied to the 
mortgage debt; and second, to maintain the integrity of the accounts of the 
administrative offices concerned and of the Treasury Department and the 
General Accounting Office by causing these accounts to show the correct identi- 
fication of these collections, and to make proper disposal of such collections in 
accordance with pertinent statutes by carrying them to the proper miscellaneous 
receipts, appropriation, or fund accounts. It would appear that a failure to 
make these adjustments would constitute, in some cases, a diversion. of funds 
contrary to the requirements of the law. 

Upon a review of this matter, I trust that you will find it possible to adopt 
a rule permitting adjustments to be made in cases of this kind so that collec- 
tions, which have clearly been applied to the wrong account in error, may 
be adjusted. 

It is most essential, from the standpoint of good administration, to make these 
adjustments as quickly as possible. It is clear that the adjustments cannot 
be made expeditiously if your office should require that they be made only 
by the issuance of transfer and counterwarrants. I, therefore, suggest, for 
your consideration and approval, an alternate procedure which would permit 
these adjustments to be made from subsequent collections of the same kind in 
the hands of collecting and disbursing officers, which have not yet been covered 
into the Treasury of the United States. The net result under the latter pro- 
cedure would be the same as is accomplished through the transfer and counter- 
warrant procedure, excepting that the adjustments can be accomplished 
promptly and the loan accounts of both agencies thus made to show the correct 
status. Such adjustments from subsequent collections of the same kind have 
been permitted over a considerable period of time, and prior to your decision 
of April 20, 1988 (17 Comp. Gen. 859) refunds properly due third parties on 
account of collections made by mistake and covered into the Treasury were 
also permitted to be made from subsequent collections of the same kind (see 
decision of June 15, 1936, 15 Comp. Gen. 1089). It appears, however, that the 
change in the rule, discontinuing the making of refunds to third parties from 
subsequent collections of the same kind, need not affect, necessarily, the rule 
permitting adjustments between loan accounts to be made from subsequent 
collections of the same kind. 


As a general rule the lien of a mortgage does not attach to the 
proceeds of an unauthorized sale of the mortgaged property, but 
the mortgagee may waive the tort and recover the proceeds of the 
sale from the mortgagor or a third person who had notice of the 
mortgage. But in order to enable the mortgagee to recover from 
a third party the proceeds from the sale of mortgaged property 
rather than to look to the property itself, it is necessary to establish 
that such third party received such proceeds with notice of the mort- 
gagee’s rights. Where the proceeds of a sale of mortgaged property 
by the mortgagor are paid to a third party and applied as a credit 
on a prior indebtedness, the mortgagee cannot recover such proceeds 
from a person who received payment without any knowledge as to 
the source of such funds. Compare Minneapolis Nat. Bank of 
Minneapolis, Kan. v. Liberty Nat. Bank of Kansas City, 72 F. (2d) 
434, and Smith v. Shellabarger, 291 F. 144. 

The foregoing sets out the legal principles applicable in cases in 
which private individuals or concerns are involved and the same 
rule was followed by this office in the cases described in your letter, 
However, as you suggest, where no outside interests are involved 
and the only question arising is as to an adjustment between agencies 
of the Government under the same department such rule is not 
necessarily for application, Furthermore, with respect to cases in- 
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volving the Farm Credit Administration and the Farm Security Ad- 
ministration, since both agencies are now a part of the Department 
of Agriculture, it is assumed that the proper administrative action 
will be taken to coordinate the activities of the two agencies so as 
to eliminate many of the errors which have occurred in such cases 
as you describe. As to cases where such errors cannot be avoided 
this office will not object hereafter to such adjustments as may be 
required where it appears that the interests of the Government will 
not be endangered thereby. 

However, I am unable to agree that the adjustment procedure 
should be as suggested in the concluding paragraph of your letter. 
The former procedure as provided in 6 Comp. Gen. 293 and A-53655, 
February 23, 1934, and followed under A-71152, and A-84380, March 
9, 1937, permitting adjustments from subsequent collections in the 
hands of collecting and disbursing officers, has been discontinued, 17 
Comp. Gen. 859, and the facts and circumstances mentioned in your 
letter are not deemed sufficient to authorize reviving it. Conse- 
quently you are advised that all cases requiring adjustment should 
be submitted to this office for consideration and proper action ac- 
companied by a report of the facts involved and a statement of the 
reasons why the adjustment is required. 


(B-7760) 


AGREEMENTS AS TO ARBITRATION OF GOVERNMENT’S RIGHTS— 
NECESSITY FOR SPECIFIC AUTHORITY—PURCHASE PRICE OF REAL 
ESTATE 


There is no authority for the establishing of boards of arbitration to determine 
the rights of the United States in the absence of statutory provision, and 
neither the Emergency Relief Appropriation Act of 1935, nor Executive 
Order No. 7057 of May 28, 1935, establishing the Puerto Rico Reconstruc- 
tion Administration pursuant thereto, authorizes a provision in a lease 
containing a purchase option, that in case of disagreement as to the selling 
or purchase price arbitrators shall be appointed to determine same. 


Aating Senptndtior General Elliott to the Secretary of the Interior, February 
1940: 


There has been filed in this office lease numbered ER-PR-157, 
entered into March 4, 1939, between the United States, by Guillermo 
Esteves Volckers, and Jaime Bosch, Cayey, Puerto Rico, covering 
the rental of premises for the construction of a building to be used 
as a grocery store for a term of 10 years effective as of the date of 
the lease and expiring on March 4, 1949, at an annual rental of 
$56.02 payable annually in advance. 

Article 10 of the lease provides that upon the expiration of the 
lease term the lessee, upon giving written notice 6 months in advance 
of the expiration of said term, shall have the option “To purchase 
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the premises subject to the same uses and purposes as are set forth 
in this deed.” 
Article 13 of the lease provides: 


In the event the Administrator decides to exercise the alternative recited 
under subparagraph (a) of paragraph Eleven hereof or the lessee decides to 
exercise the option provided under subparagraph (a) of paragraph Ten and 
paragraph Fifteen hereof, the selling or purchase price, as the case may be, 
shall be fixed by agreement between the parties hereto. If the parties fail to 
reach an agreement as to the selling or purchase price, each one of said parties 
shall appoint one person, who together with a third person appointed by the 
two so designated, shall act as arbitrators to determine the selling or purchase 
price of the property to be sold. If the appointment of such arbitrators be- 
comes necessary, all of them should be appointed not later than two weeks 
after the date the parties have failed to reach an agreement. The decision of 
the majority of said arbitrators which shall be rendered not later than one 
month after their appointment shall be binding upon the parties. In any 
event, the fees and expenses of the said three arbitrators so appointed shall be 
paid by the lessee. 


In reply to a request by this office for a showing of the authority 
of law for including in the lease the provision above quoted, the 
Puerto Rico Reconstruction Administration, in letter of November 
22, 1939, advised as follows: 


It was the assumption of this Administration that the inclusion of a provi- 
sion for a board of arbitration in the above contract was justified by the 
Emergency Relief Appropriation Act of 1935 and Executive Order No. 7057 
of May 28, 1985, issued pursuant thereto. ; 

The Emergency Relief Appropriation Act of 1935 authorized the President 
of the United States, in order to carry out the provisions of said act, “to 
acquire by purchase or by the power of eminent domain any real property or 
interest therein and improve, develop, grant, sell, lease (with or without the 
privilege of purchasing) or otherwise dispose of any such property or interest 
therein.” 

By Executive Order No. 7057 of May 28, 1935, the Administrator is author- 
ized “to initiate, formulate, administer and supervise a program of approved 
projects for providing relief and work relief and for increasing employment in 
Puerto Rico.” Said order further authorizes the Administrator “to the extent 
necessary to carry out the provisions” thereof “to acquire by purchase or by 
the power of eminent domain any real property or any interest therein and 
improve, develop, grant, sell, lease (with or without the privilege of purchas- 
ing) or otherwise dispose of any such property or interest therein.” 

Pursuant to the authority of the above act and Executive order, the Admin- 
istrator of the Puerto Rico Reconstruction Administration purchased the land 
which is a part of the lease in question. It was determined that the execution 
of the above lease was necessary to carry out provisions of Executive Order 
No. 7057 and inasmuch as the Administrator’s authority to dispose of such 
property is extremely broad, it was assumed that the appointment of a board 
of arbitration to determine the value of the property in the event the Admin- 
istrator and the lessee were unable to agree, would not be objectionable. 


There is no general authority for the establishing of boards of 
arbitration to determine the rights of the United States in the absence 
of statutory authority (8 Comp. Gen, 96, and A-24846, October 29, 
1928) and there is no specific authority in the Emergency Relief 
Appropriation Act of 1935, or Executive Order No. 7057 of May 28, 
1935, for the determination of the selling or purchase price of land 
acquired by the United States under said act by the appointment of 
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arbitrators as provided by paragraph 13 of the lease. Also, see 
section 9 of the act of March 4, 1909, 35 Stat. 1027. 

This lease will not be further questioned at this time in this respect. 
However, should any dispute arise thereunder with respect to the 
selling or purchase price, as the case may be, under paragraph 13 
of the lease, the same should not be submitted to arbitration. 


(B-7980) 
APPROPRIATIONS—APPLICABILITY OF FISCAL YEAR LIMITATIONS 


All appropriations made by a deficiency act entitled “An act making appropria- 
tions to supply deficiencies in certain appropriations for the fiscal year 
ending June 30, 1988, and for prior fiscal years, to provide supplemental 
appropriations for the fiscal years ending June 30, 1938, and June 30, 1939, 
and for other purposes” must be considered annual appropriations subject 
to fiscal year obligation limitations, unless otherwise provided in the act, 
or otherwise exempted by law, and thus as not available for payment of 
obligations incurred subsequent to the fiscal year involved. 

An appropriation made to carry out the provisions of a public resolution relating 
to the preparation of plans or designs of a public building, as distinguished 
from one made for the purchase or construction of a public building, may 
not be considered a public building appropriation within the purview of 
the exception—act of August 24, 1912, 37 Stat. 487, as amended—from fiscal 
year obligation limitations. 

As the order for a model of a public building design placed by a Government 
agency with the Procurement Division, Treasury Department, under section 
601 of the Economy Act of June 30, 1932, 47 Stat. 417, as amended, is to be 
disregarded because of the latter agency not being “in 2 position to furnish” 
same, the question whether the order which was placed prior to the expira- 
tion of the period of availability for obligation of the appropriation in- 
volved would authorize the obligating of said funds beyond the period of 
original availability, is not for consideration where, in addition to other 
probable objection, there is involved the necessity for a reobligation of the 
funds apparently on an entirely different basis, and the funds involved may 
not now be used for the purpose of the appropriation in the absence of 
appropriate legislation. 


‘Acting Comptroller General Elliott to the Chairman, Smithsonian Gallery of 
Art Commission, February 3, 1940: 


I have your letter of January 10, 1940, as follows: 


The question has arisen in this Commission as to the availabilitv of the ap- 
propriation provided by the Second Deficiency Appropriation Act, fiscal year 
1938, approved June 15 [25], 1938, upon which your decision is desired. ‘That 
appropriation reads as follows: 

“Smithsonian Gallery of Art Commission: To carry out the provisions of 
section 2 of Public Resolution Numbered 95, entitled ‘Joint resolution to set 
apart public ground for the Smithsonian Gallery of Art, and for other purposes,’ 
approved May 17, 1938, fiscal year 1939, $40,000.” 

Prior to July 1, 1939, the Commission placed an order with the Procurement 
Division for the furnishing by the Procurement Division of a model, at a cost 
not to exceed $1,500, payable from the above appropriation, of the winning 
design for the Smithsonian Gallery of Art which the Commission obtained under 
the authority of the Joint Resolution of May 17, 1938, 52 Stat. 399. The terms of 
the order call for monthly reimbursements on the basis of actual cost. No 
money has actually been transferred and no expenditures have been made on the 
basis of this order for the reason that it has since developed that the Public 
Buildings Administration, as successor in this regard to the Procurement 
Division, is not in a position to furnish the model in question because of a 
special method of construction which has been determined to be necessary. 
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Section 601 (c) of the Act of June 30, 1932, 47 Stat. 417 (U. 8. C. title 31, sec. 
686) provides that orders for work placed with another agency shall be con- 
sidered as obligations upon appropriations in the same manner as orders or 
contracts placed with private contractors. 

Although the terms “fiscal year 1939” appear in the language quoted from the 
appropriation in question, it does not appear that the act of June 25, 1938, was 
one of “the annual appropriation bills” within the meaning of section 3690 of 
the Revised Statutes (U. S. C. title 31, sec. 712), requiring the unexpended 
balances of appropriations contained in such bills to be applied only to the 
payment of expenses incurred during the fiscal year for which made or to the 
fulfillment of contracts properly made within that year. Moreover, section 7 
of the act of August 24, 1912, 37 Stat. 487, as amended (U. S. C. title 31, sec. 718), 
excludes from appropriations made in annual appropriation acts which must be 
construed to be not permanent or available continuously without reference to 
a fiscal year, those which belong to the class termed “public buildings.” An 
examination of section 2 of the Joint Resolution of May 17, 1938, reveals that 
the purposes for which the appropriation is made available relate wholly to the 
preparation of plans, ete., for a public building which have been administratively 
determined to include construction of a model. While this appropriation is not 
one for the “construction” of a public building within the meaning of section 1 
of the act of June 23, 1874, 18 Stat. 275 (U.S. C. title 31, sec. 682), there appears 
to be nothing in section 7 of the act of August 24, 1912, as amended, to exclude 
it from the class termed “public buildings” therein. 

If section 3690 of the Revised Statutes and the act of August 12, 1912, as 
amended, do not apply, the expenditure of this appropriation beyond the fiscal 
year 1939 would not appear to do violence to the terms of the appropriation itself, 
where, as in this case, the funds have been set aside for a specific purpose dur- 
ing the fiscal year 1939. Moreover, even if the statutory restrictions on avail- 
ability referred to apply here, the fact that funds were definitely allocated for 
the purposes of constructing a model prior: to the end of the fiscal year 1939 
would appear to bring these funds within the category of those available for the 
payment of “expenses properly incurred during that year” within the meaning 
of section 3690 of the Revised Statutes. 

The second conclusion indicated in the preceding paragraph would necessarily 
follow if the Public Buildings Administration were in a position to proceed with 
construction of the model, in view of the express language of section 601 (c) 
of the act of June 30, 1932. If this be true, it would appear that the Commis- 
sion might now cancel the order with the Procurement Division and itself under- 
take construction of the model through the architect who prepared the designs 
for the building and who, it is believed, is best qualified to interpret them— 
making the expenditures therefor, not to exceed $1,500, under authority of sec- 
tion 2 (c) of the Joint Resolution of May 17, 1938, authorizing the Commission 
to employ technical assistance and make expenditures necessary for the perform- 
ance of the duties vested in the Commission. This alternative is the one deemed 
most feasible under the circumstances, and your decision as to whether the 
unobligated balance of the appropriation provided by the act of June 25, 1938, 
is available therefor is accordingly requested. A copy of the order which this 
Commission placed with the Procurement Division is enclosed. 

If your reply to the foregoing should be in the negative, it will be appreciated 
if you will advise whether you would interpose any objection to the Public 
Buildings Administration employing the architects who designed the building to 
construct the model, under a professional service contract pursuant to section 
8 (b) of the above-mentioned Joint Resolution authorizing the Director of 
Procurement to “supervise the preparation of the plans and specifications, make 
all necessary contracts, and supervise construction” of the building, and the act 
of March 31, 1930, 46 Stat. 137, authorizing the Secretary of the Treasury to 
employ outside professional services, by contract or otherwise, without competi- 
tion, with the understanding that the cost thereof (not exceeding $1,500) in- 
curred by the Public Buildings Administration is to be reimbursed by this Com- 
mission in accordance with the terms of its agreement with the Public Buildings 
Administration. 


Subsections (a) and (c) of section 2 of the act of May 17, 1938, 
52 Stat. 399, 400, provide: , 


Sec. 2. (a) A Commission, to be called the Smithsonian Gallery of Art Com- 
mission (hereinafter referred to as the “Commission”), comprising a member to 
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be designated by the Regents of the Smithsonian Institution; the Secretary of 
the Smithsonian Institution; a member to be designated by the Secretary of the 
Treasury; the Chairman of the National Capital Park and Planning Com- 
mission; the Chairman of the Commission of Fine Arts; the Chairman of the 
Joint Committee on the Library ; the Chairman of the Committee on the Library 
of the House; and the Chairman of the Art Commission of the Smithsonian 
Institution is hereby created and authorized to make all preliminary investiga- 
tions and to secure appropriate designs, by competition or otherwise, preferably 
by competition, for a building to be constructed on the site above described, said 
building to be so designed as to permit of future expansion, parking arrange- 
ments, and for landscaping its surroundings. The Commission shall choose a 
Chairman from its own membership 


: = 7 . . . 

(c) The Commission may employ such technical, clerical, and other assist- 
ants and make such expenditures (including expenditures for personal services 
at the seat of government and elsewhere) as may be necessary for the perform- 
ance of the duties vested in the Commission: Provided, That architectural, 
engineering, and other necessary consultants may be employed without regard to 
the civil-service laws and the Classification Act of 1923, as amended. All 
expenditures of the Commission, including the cost of any design which may be 
accepted, and the compensation of a jury of award in the event a competition 
is held, shall be allowed and paid upon presentation of itemized vouchers there- 
for approved by its Chairman. To carry out the provisions of this section, 
there is hereby authorized to be appropriated the sum of $40,000. 

The Second Deficiency Act of 1938, approved June 25, 1938, 52 
Stat. 1114, is entitled “An act making appropriations to supply defi- 
ciencies in certain appropriations for the fiscal year ending June 30, 
1938, and for prior fiscal years, to provide supplemental appropria- 
tions for the fiscal years ending June 30, 1938, and June 30, 1939, and 
for other purposes.” Accordingly, all appropriations made by said 
act must be considered annual appropriations subject to fiscal year 
limitations, unless otherwise provided in the act, or otherwise ex- 
empted by law, and in that connection it is noted that the appro- 
priation quoted in your submission, 52 Stat. 1118, provides in specific 
terms that it is for the “fiscal year 1939.” See decisions A-35995, 
July 23, 1931, and A-89436, November 16, 1931. Also, as the appro- 
priation is made to carry out provisions of section 2 of the act re- 
lating to the preparation of plans or designs as distinguished from 
one made for the purchase or construction of a public building, it 
may not be considered a public building appropriation within the 
purview of the act of August 24, 1912, 37 Stat. 487, as amended. 1 
Comp. Gen. 435; id. 582; 2 id. 820; 7 id. 619; 10 id. 454. Accord- 
ingly, with respect to the query whether the appropriation is subject 
to fiscal year restrictions it must be held that said appropriation is 
one for the fiscal year 1939 and is not available for the payment of 
obligations incurred subsequent to June 30, 1939. 

Your letter presents the further question whether the order placed 
by the Commission with the Procurement Division under date of 
June 30, 1939, may be considered, under section 601 of the Economy 
Act of June 30, 1932, 47 Stat. 417, as amended, as an order obligating 
the funds during the fiscal year 1939 so that said funds now may be 
considered available for expenditure by either the Public Buildings 
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Administration or by your Commission for the purpose contem- 
plated by said order. 
The order in question is in part as follows: 


You are authorized to construct the above model at a cost not to exceed 
$1,500.00; and you will be reimbursed monthly on an actual cost basis. 
One of the prerequisites of section 601 is that the order for supplies 
or services by one agency of the Government to another must be for 
supplies or services which the requisitioned agency “may be in a 
position to supply or equipped to render.” And since it is stated in 
your letter that the Public Buildings Administration, as successor to 
the Procurement Division, “is not in a position to furnish the model 
in question” it is at least questionable whether there was a valid 
order within the purview of said section 601. See in this connection 
decisions of December 2, 1939, B-7071, 19 Comp. Gen. 544, and 18 
Comp. Gen. 262. In any event, since the order as such must be 
disregarded, thus necessitating a reobligation of the funds (decision 
of March 13, 1939, B-1750) apparently on an entirely different basis, 
either by the Public Buildings Administration or by your Com- 
mission, the question of whether said order created an obligation 
against the appropriation is no longer for consideration. 

In view of the foregoing a discussion of the alternative suggestions 
contained in the last two paragraphs of your letter appears unneces- 
sary, it being sufficient to say that the use of the unexpended balance 
in the appropriation in question is not authorized unless and until 
such use be specifically provided for hereafter by appropriate 
legislation. 


(B-8227) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—ADVANCES— 
UNEARNED LEAVE DEDUCTIONS 


Section 4(a) of the Uniform Annual Leave Regulations effective January 1, 
1938, issued pursuant to the Annual Leave Act of March 14, 1936, 49 Stat. 
1161, clearly requires deductions from an employee’s compensation for 
overdrawn annual leave (unaccrued leave advanced and not subsequently 
earned) to be made on a Calendar year basis, and does not authorize or 
permit the overdrawn leave in 1 year to be charged to accruals of annual 
leave as earned in the succeeding year. Sick Leave Act of March 14, 1936, 
49 Stat. 1162, and Uniform Sick Leave Regulations, distinguished, and 18 
Comp. Gen. 18, amplified, 

Deductions required by section 4 (a) of the Uniform Annual Leave Regulations 
effective January 1, 1988, for overdrawn annual leave at the end of each 
ealendar year in cases of employees who remain in the service, should be 
on the basis of 1 day’s pay for each day of absence at the rate of com- 
pensation paid during the period of advanced annual leave, exclusive of 
Sundays and holidays, and charging Saturday as 4 hours. 

Where unaccrued annual leave granted to an employee in seyeral periods dur- 
ing the calendar year is not subsequently earned during the year because of 
leave without pay resulting in a reduction of annual leave earned, and 
the amount of overdrawn annual leave is less than the annual leave 
granted during the last period for which such leave was advanced, deduc- 
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tions from the employee’s compensation to liquidate the overdrawn leave 
should be based upon the rate of compensation applicable over the last 
period of advanced annual leave. 

Collections from employees for overdrawn annual leave in any calendar year 
should be made as soon as possible during the next year by deduction 
from the first and subsequent payments of compensation due the employee 
for services rendered, but where it is determined administratively that the 
financial condition of an employee clearly justifies such action, the deduc- 
tions from compensation may be made in installments not to extend beyond 
the current year—due regard to be given to protecting the interest of the 
United States in the event of possible death or retirement of the employee 
during the year—and no charge should be raised in such cases against 
the retirement fund as long as the employee remains in the service. 

Where an employee dies before his indebtedness for overdrawn annual leave in 
the prior calendar year has been liquidated in full, the balance of the 
indebtedness is automatically canceled under the last sentence of section 
4 (b) of the Uniform Annual Leave Regulations effective January 1, 1938, 
but if the employee resigns before such an indebtedness has been liquidated, 
the balance would be properly for liquidating by set-off against any salary 
due him, or against the amount to his credit in the retirement fund. 


Acting Comptroller General Elliott to the Federal Works Administrator, Feb- 
ruary 5, 1940: 


I have your letter of January 23, 1940, as follows: 


Reference is made to section 4 (a) of the annual leave regulations, Executive 
Order No. 7845, dated March 21, 1988, which reads as follows: 

“Unaccrued leave shall be granted only with the express understanding that 
if such leave is not later earned during the calendar year, deductions will be 
made for the unearned portion from any salary due the employee, or from any 
deductions in the retirement fund to the credit of the employee.” 

This agency has a number of employees who did not earn during the 
calendar year 1939 all the unaccrued leave granted them, due to the fact that 
they were in a nonpay status in excess of 30 days during that year. The ques- 
tion is whether deductions must be made from the salary of said employees 
for the unearned portion of leave or may such leave be charged to accruals of 
leave as earned in the calendar year 1940. If deductions are to be made from 
the salary of the employees concerned, should deductions be made on the basis 
of one day’s pay for each day of absence exclusive of Sundays and holidays? 

A specific case is that of Mr. Henry T. Glynn, employed in the Public Build- 
ings Administration of this agency as clerk, CAF-4, at $2,160 per annum, 


whose annual leave and leave without pay record for the calendar year 1939 
is as follows: 


Annual leave: Days Hours = 
Accumulated at beginning of calendar year 1939 ( 0 45 
Accrued in 1939 (net) 5 
Used in 1989 (1/4-10, inclusive; 2/6, 2 hours; 2/21-25, 

inclusive; 2/27, 6 hours; and 2/28-3/15, inclusive) f 3 
Unliquidated advanced leave at the close of 12/31/39___-_ 3 


Leave without pay: 
April 16 to July 19, inclusive; September 80, 5 hours, to 


October 4, inclusive; November 9, 3%, hours; and De- 
cember 18 to 20, inclusive 1 45 


The number of work hours in a day for this employee is 7. He is a perma- 
nent employee and has been employed continuously about 28 years. 

In the event that the indebtedness is to be liquidated by means of making 
deductions from any salary due the employee, must the whole amount be col- 
lected immediately, or may collection be made in part payments over a period 
of time? 

In the case of death of such an employee in the calendar year 1940 before 
the indebtedness bas been liquidated in full, is the balance of the indebted- 
ness automatically canceled, or must it be liquidated by set-off against any 
salary due the employee, or against any deductions in the retirement fund to 
the credit of the employee? 
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Your early decision is requested in order that the leave records of these 
employees may be adjusted promptly. 


Section 4 (b) of the Annual Leave Regulations, Executive Order 


No. 7845, dated March 21, 1938, effective January 1, 1938, reads as 
follows: 


(b) In cases of separations where employees are indebted to the Government 
for advanced annual leave such indebtedness shall be charged against the em- 
ployee on the basis of the salary rate obtaining during the period of ad- 
vanced annual leave and on the basis of one day’s pay for each day of absence, 
exclusive of Sundays and holidays. Absences for fractional parts of a day 
will be charged proportionately. This provision shall not apply in cases of 
death, retirement for age or disability, reduction of force, or when an employee 
who is not eligible for retirement is unable to return to duty because of 
disability, evidence of which shall be supported by an acceptable certificate 
from a registered practicing physician or other practitioner. 


Section 11 of the Sick Leave Regulations, Executive Order No. 
7846, dated March 21, 1938, effective January 1, 1938, contains no 
provision corresponding to section 4 (a) of the Annual Leave Regu- 
lations quoted in your letter, the said section 11 providing as follows: 

In the case of voluntary separation or removal for cause of an employee to 
whom sick leave has been advanced in an amount in excess of that accumulated, 
the employee shall refund the amount paid him for the period of such excess, 
or deduction therefor shall be made from any salary due him or from any 
deductions in the retirement fund to his credit. Such indebtedness shall be 
charged against the employee on the basis of the salary rate obtaining during 
the period of advanced sick leave, and on the basis of one day’s pay for each 
day of absence, inclusive of Sundays and holidays. Absences for fractional 
parts of a day will be charged proportionately. Refund shall not be re- 
quired in cases of death, retirement for age or disability, reduction of force, 
or when an employee who is not eligible for retirement is unable to return 
to duty because of disability, which shall be evidenced by an acceptable cer- 
tificate from a registered practicing physician or other practitioner. 

In decision of July 6, 1938, 18 Comp. Gen. 13, it was stated, 
page 16: 

The provisions of section 4 of the Annual Leave Regulations and section 11 
of the Sick Leave Regulations are for application only upon the final separa- 
tion of an employee from the service. At that time there is for consideration 


whether all unearned annual and sick leave should be charged to the em- 
ployee whether advanced in one or more periods. 


Compare 18 Comp. Gen. 383. 

While the above-quoted statement from 18 Comp. Gen. 13 refers, 
among other things, to the provisions of “section 4 of the Annual 
Leave Regulations,” the ruling therein made, so far as applies to 
annual leave, was clearly with reference to section 4(b) and not to 
the whole of section 4 of the Annual Leave Regulations. The con- 
text of the decision clearly establishes that to be the fact—such fact 
being readily apparent when viewed in the light that said section 4 
(b) of the Annual Leave Regulations is the section corresponding to 
section 11 of the Sick Leave Regulations and to which latter section 
the ruling in question was made equally applicable. 





708 DECISIONS OF THE COMPTROLLER GENERAL 


Section 4 (a) of the Annual Leave Regulations clearly requires 
deductions from compensation for overdrawn annual leave to be 
made on a calendar or leave year basis and does not authorize or 
permit the overdrawn leave in 1 year to be charged to accruals of 
annual leave as earned in the succeeding year. The reason for this 
requirement as to annual leave, and not as to sick leave, is that 
annual leave is granted by the Annual Leave Act of March 14, 1936, 
49 Stat. 1161, upon a yearly basis, whereas sick leave under the Sick 
Leave Act of the same date, 49 Stat. 1162, is granted upon a monthly 
basis. Furthermore, the Annual Leave Act does not authorize an 
advance of annual leave beyond the amount that may be earned 
during the calendar or leave year current when the advance is made, 
whereas the Sick Leave Act authorizes advance of sick leave in the 
total amount of 30 days, which is an advance of accruals for 24 
months, or 2 years. See section 4 of the Sick Leave Regulations. 

While deductions from compensation for overdrawn leave required 
by the provisions of section 4 (b) of the Annual Leave Regulations 
is directed to “cases of separations,” it is reasonable to conclude that 
the basis therein provided for such deductions was intended by the 
Leave Regulations to apply likewise to the deductions required by 
the provisions of section 4(a) as to overdrawn annual leave at 
the end of each calendar year in the case of employees who continue 
to remain in the service. That is to say, deductions from compensa- 
tion in such cases should be made upon the basis of 1 day’s pay for 
each day of absence at the rate of compensation paid during the 
period of advanced annual leave, exclusive of Sundays and holi- 
days—Saturday, of course, to be charged as for 4 hours. 18 Comp. 
Gen. 13. In the case presented, the deduction for the 4 days 3 hours 
and 4814 minutes of overdrawn annual leave during the calendar 
year 1939 should be based upon the rate of compensation applicable 
over the last period of advanced annual leave granted during the 
year. 

Collections from employees for overdrawn leave in any calendar 
or leave year should be made as soon as possible during the next year 
by deduction from the first and subsequent payments of compensa- 
tion due the employee for services rendered. Where it is determined 
administratively that the financial condition of an employee clearly 
justifies such action, the deductions from compensation may be made 
by installments not to extend beyond the current year—due regard 
to be given to protecting the interests of the United States in the 
event of possible death or retirement of the employee during the year. 
No charge should be raised in such cases against the retirement fund 
as long as the employee remains in the service, 
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Referring to the penultimate paragraph of your letter, in the case 
of death of an employee during the calendar year, the balance of the 
indebtedness is automatically canceled under the last sentence of 
section 4(b) of the Annual Leave Regulations—said last sentence 
applying with equal force to the provisions of section 4 (a). In the 
event of resignation, of course, the balance of the indebtedness would 
be properly for liquidating by set-off against any salary due the em- 
ployee, or against the amount to the credit of the employee in the re- 
tirement fund. 


(B-6897) 


VETERANS’ ADMINISTRATION—FEDERAL AID TO STATES—HOMES 
FOR DISABLED SOLDIERS AND SAILORS—PAYMENT COMMENCE- 
MENT DATE 


Federal aid payments to State homes in connection with the care of disabled 
veterans may not be made as to a particular veteran for any period prior 
to the date upon which the Administrator of Veterans’ Affairs determines 
the veteran’s eligibility for care has been established, the evident and sole 
purpose of the second proviso to section 2 of the act of August 1, 1939, 
53 Stat. 1145 (amending the Federal aid authorizing act of August 27, 
1888, as amended) being to so limit the period of such payments rather 
than to authorize them from the date on which the veteran met the 


eligibility requirements as subsequently determined by the Administrator. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
February 6, 1940: 


I have your letter of January 20, 1940, in pertinent part, as 
follows: 


There is presented for decision a further question as to the proper interpre- 
tation to be placed upon the provisions of Public, No. 250, 76th Congress, quoted 
below, governing payments of Federal aid to State homes, which has been 
raised by Congressman John W. McCormack in a letter addressed to this 
Administration under date of December 16, 1939, which reads in pertinent 
part as follows: 

“With reference to the first question which I submitted to you, you quote 
in part the existing law as follows: 

“*Provided further, that no payment to a State or Territory under this act 
shall be made for any period prior to the date upon which the Administrator 
of Veterans’ Affairs determines that the veteran on whose account such payment 
is requested is eligible for such care in a Veterans’ Administration facility.’ 
as the reason why payment cannot be made back to the time of admission of a 
veteran when the determination of eligibility is at a later date. 

“I am constrained to differ with the interpretation placed upon the proviso 
of the existing law, mentioned in your letter. It is my opinion that the 
Administrator of Veterans’ Affairs has the right to determine that eligibility 
so far as payment is concerned starts from the time of admission where the 
eligibility of a veteran has been established. The language of the law says: 

“‘* * * That no payment * * * under this act shall be made for any 
period prior to the date upon which the Administrator of Veterans’ Affairs 
determines that the veteran on whose account such payment is requested is 
eligible for such care. * * 
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“I can respectfully contend that under such language the Administrator of 
Veterans’ Affairs can determine that the veteran was eligible at the date of his 
admission. Certainly Congress intended that, and I am sure you will agree, 
in view of my deep interest in the passage of this legislation, that I might 
have some knowledge as to the intent of Congress. In any event I realize 
there is a question involved and that it is a matter of construction. Therefore, 
I respectfully request that the question be submitted to either the Comptroller 
General or the Attorney General for an interpretation.” 

It will be noted that this Administration has interpreted the provisions of 
law in question to authorize payment from the date on which the determina- 
tion is made, whereas Congressman McCormack contends that said provisions 
should be construed to authorize payment from the date on which the individual 
is subsequently determined to have met the requirements of entitlement. 

The language of the second proviso of section 2 of the act of August 1, 1939, 
the interpretation of which is here in question, was suggested by this Admin- 
istration, and was designed to specifically prohibit payment of Federal aid 
to State homes for any period prior to the date on which the entitlement of the 
veteran is passed upon by the Veterans’ Administration. 

The fact that the Senate Committee handling this legislation understood that 
it was intended to be interpreted as indicated above seems to be established 
by the following statements made in a letter addressed to this Administration 
by Senator David I. Walsh, chairman, Committee on Naval Affairs, under date 
of July 12, 19389: 

“Some of the commandants of the State homes for Disabled Soldiers and 
Sailors of the United States, who are interested in H. R. 4647, have communi- 
cated with me in reference to the amendments in the nature of provisos added 
to the House bill by the Senate Committee. 

: ae - * o . . 


“Then, too, they appear to be disturbed about the proviso: 

“*That no payment to a State or Territory under this act shall be made for 

any period prior to the date upon which the Administrator of Veterans’ Affairs 
determines that the veteran on whose account such payment is requested is 
eligible for such care in a Veterans’ Administration facility.’ 
They fear that because the turn-over is so great, patients would be lost to them 
before any prior determination as to his rights to appear on the Federal rolls 
may be made. The average stay in some of these homes is as low as 35 days 
per patient. 

“Will you let me have your views, at your earliest convenience, with respect 
to these suggestions? I am under the impression you have anticipated this 
situation and intend to have your field facility set up so that there could be 
immediate action taken when the application is filed in order that there may 
. be no delay.” 

In reply to the letter quoted above, Senator Walsh wus advised as follows by 
letter of July 14, 1939: ; 

“This is in reply to your letter of July 12, 19389, inviting attention to com- 
ments and recommendations of commandants of certain State homes for Disabled 
Soldiers and Sailors of the United States who are interested in H. R. 4647, 76th 
Congress, ‘A bill to increase the amount of Federal aid to State or Territorial 
homes for the support of disabled soldiers and sailors of the United States.’ 
You have requested my views on this matter. 

+ aa ~ * a * e 


“The second suggestion has to do with the second proviso of section 2 of the 
bill as reported by the committee, which provides as follows: 

“‘*Provided further, that no payment to a State or Territory under this act 
shall be made for any period prior to the date upon which the Administrator 
of Veterans’ Affairs determines that the veteran on whose account such pay- 
ment is requested is eligible for such care in a Veterans’ Administration 
facility.’ 

“Your letter states that some fear is expressed because the turnover is so 
great that patients would be lost to the State homes before any prior determina- 
tion as to rights to appear on the Federal rolls may be made. It is stated that 
the average stay in some of these homes is as low as thirty-five days per patient. 

“As indicated in your letter, it is the intention of the Veterans’ Administration 
under a decentralized practice to insure immediate determination of eligibility 
so as to place the State homes at the least disadvantage in connection with 
Federal contribution. As indicated in the meeting of the subcommittee, I feel 
that the determination of eligibility for Federal contribution should be under 





DECISIONS OF THE COMPTROLLER GENERAL 711 


better control and should be more in conformity with the practice employed in 
connection with the admission of veterans to Veterans’ Administration facilities. 
I believe that by adopting the provision as it is now contained in the bill there 
would be less necessity for financial adjustments and better coordination be- 
tween the State homes and the Veterans’ Administration will be facilitated 
with regard to admissions where Federal contribution is anticipated. I do not 
believe that the requirement should work any substantial injustice and every 
effort will be made to expedite the service involved insofar as the Veterans’ 
Administration is concerned. 

“I trust that the foregoing comments meet the purposes of your request, but 
should you desire I will very gladly discuss this matter with you at your 
convenience.” 

Attention is also invited to the following statements which were embodied in 
a letter addressed to the Director of the Bureau of the Budget under date of 
July 26, 1939, in response to the request of that office for a report on the Act 
here in question: 

“The second proviso of section 2 provides that payments shall not be made to 
any State until the Veterans’ Administration determines that the veteran on 
whose behalf aid is requested is eligible for care in a Veterans’ Administration 
facility. ‘This proviso was added to the bill as the result of my testimony before 
a subcommittee of the Senate Committee on Finance, and was discussed with 
Senator Walsh, as indicated in the aforementioned letter to him dated July 14, 
1939. Enactment of this provision will result in considerable improvement in 
the administration of the State Aid Act. In order that determination of eligi- 
bility may be made promptly in each case, it is contemplated that necessary 
authority for this purpose will be delegated to the several field offices of the 
Veterans’ Administration. This will permit of prompt action and will avoid the 
necessity for financial readjustments in those cases where, under present pro- 
cedure, it is found subsequent to a veteran’s admission that he is ineligible for 
care in a Federal facility.” 

Since Congressman McCormack has requested that the question be submitted 
to either the Comptroller General or the Attorney General, and since the question 
at issue involves the payment of monies, the matter is submitted for decision 
by your office. ' 


The referred-to Public No. 250, Seventy-sixth Congress, is an act 
approved August 1, 1939, 53 Stat. 1145, and is an amendment of the 
act of August 27, 1888, 24 U. S. C. 134, which, with prior amendments, 
reads as follows: 


Aid to State or Territorial home. All States or Territories which have estab- 
lished, or which shall establish, State homes for disabled soldiers and sailors of 
the United States who served in the Civil War or in any previous or subsequent 
war who are disabled by age, disease, or otherwise, and by reason of such 
disability are incapable of earning a living, provided such disability was not 
incurred in service against the United States, shall be paid for every such 
disabled soldier or sailor who may be admitted and cared for in such home at 
the rate of $120 per annum. 

The number of such persons for whose care any State or Territory shall 
receive the said payment under this section shall be ascertained by the Adminis- 
trator of Veterans’ Affairs under such regulations as it may prescribe, but the 
said State or Territorial homes shall be exclusively under the control of the 
respective State or Territorial authorities, and the Administrator shall not have 
nor assume any management or control of said State or Territorial homes. 

The Administrator of Veterans’ Affairs shall, however, have power to have the 
said State or Territorial homes inspected at such times as it may consider neces- 
sary, and shall report the result of such inspections to Congress in its annual 
report: Provided, That no State shall be paid a sum exceeding one-half the 
cost of maintenance of each soldier or sailor by such State: Provided further, 
That one-half of any sum or sums retained by State homes on account of pen- 
sions received from inmates shall be deducted from the aid provided for in this 
section. No money shall be apportioned to any State or Territorial home that 
maintains a bar or canteen where intoxicating liquors are sold: Provided further, 
That for any sum or sums collected in any manner from inmates of such State 
or Territorial homes to be used for the support of said homes a like amount 
shall be deducted from the aid provided for in this section, but this proviso shall 


246222™—40——-47 
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not apply to any State or Territorial home into which the wives or widows of 
soldiers are admitted and maintained. 


The amending act of August 1, 1939, increased the per annum rate 
from $120 to $240 and further provided: 


Sec. 2. The amendment made by this act shall apply to payments with respect 
to the care given to disabled soldiers and sailors on and after the first day of 
the month next following the month during which this act is enacted: Pro- 
vided, That said paymeuts shall be made regardless of whether said veteran may 
be receiving domiciliary care or hospitalization in said home and the appropria- 
tions of the Veterans’ Administration for medical, hospital, and domiciliary care 
shall be available for this purpose: Provided further, That no payment to a 
State or Territory under this act shall be made for any period prior to the date 
upon which the Administrator of Veterans’ Affairs determines that the veteran 
on whose account such payment is requested is eligible for such care in a 
Veterans’ Administration facility. 


I concur in your interpretation of the proviso in question, which 
interpretation seems necessarily to follow from the language actually 
used. That interpretation is clearly supported by the legislative and 
factual background outlined in your letter. As a further, and per- 
haps controlling, consideration, it is to be noted that if the law be 
read without the final proviso, payments on account of a veteran 
after he is found eligible would begin as of the day of his admission 
into the State home. However, the proviso was inserted, and its 
evident and sole purpose was to prohibit payments under the amended 
act as to a particular veteran for any period prior to the date upon 
which the authoritative determination is made that his eligibility 
has been established. Accordingly, such effect must be given to the 
proviso. 


(B-5798) 
QUARTERS AND SUBSISTENCE ALLOWANCES—ARMY ENLISTED MAN 


ON FURLOUGH FROM OLD STATION PENDING TRANSFER TO NEW 
STATION 


Where Army enlisted man was assigned to quarters in kind and hence was not 
receiving quarters allowance on the day before he went on authorized 
furlough with instructions to report, upon expiration thereof, at the place 
of embarkation for a new station to which he had been ordered, he may 
not be paid quarters allowance during the furlough even though such 
allowance is authorized in the orders, such order being contrary to the 
provisions of the act of April 15, 1926, which requires the receipt of such 
allowance at the permanent station as a prerequisite to its continuance 
while absent therefrom. 

An Army enlisted man who was receiving a fractional per diem allowance 
in lieu of subsistence at his permanent station at the time he was granted 
furlough with instructions to report, upon expiration thereof, at the place 
of embarkation for a new station to which he had been ordered effective 
as of the date of the expiration of the furlough, is entitled, under the 
applicable Army regulations, to the furlough ration during the period of 
such absence from permanent station, and not to the subsistence allowance 
authorized by the act of April 15, 1926, as amended, even though payment 
of the latter allowance is provided for in the orders. 


Assistant Comptroller General Elliott to Clayton E. Brackin, United States 
Army, February 9, 1940: 


There have been received your letters requesting a review of settle- 
ment No. 0544842 (claim No. 0795711), dated June 12, 1939, by which 
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you were allowed the sum of $43.45, representing rations and quarters 
allowance for the period of your service in the Army as an enlisted 
man from October 1 to November 12, 1938, inclusive. That amount 
consisted of quarters allowance for 43 days at 75 cents per day, 
$32.25, and subsistence allowance for 28 days (exclusive of Saturdays, 
Sundays, and holidays) at 40 cents per day (one-third of $1.20), 
$11.20. 

You state you are in agreement with the amount of $32.25, that 
under the authority contained in Special Orders No. 232, Fort Hayes, 
Ohio, dated October 1, 1938, you were authorized $1.95 per diem for 
quarters and rations which should amount to 43 days at $1.95 per 
diem, or a total sum of $83.85; that you received a check from this 
office in the amount of $43.45, and therefore should receive the unpaid 
balance of $40.40. 

The records on file in this office show that you reenlisted at Corozal, 
C. Z., December 9, 1935, as technical sergeant, for 3 years, for De- 
tachment, Engineers, P. P. G. Depot, Corozal, C. Z.; transferred to 
Engineers, unassigned, and left Balboa, C. Z., March 17, 1937, arriv- 
ing at Brooklyn, N. Y., March 23, 1937, assigned to Engineer De- 
tachment, Wright Field, Ohio, March 24, 1937. 

Paragraph 6, Special Orders No. 211, Headquarters Fifth Corps 
Area, Fort Hayes, Columbus, Ohio, dated September 7, 1938, pro- 
vides as follows: 

In compliance with War Department letter dated August 30, 1938 (AG 220.31 
P. C. Dept. (8-12-88) enl.), Technical Sergeant Clayton EB. Brackin, R—157218, 
Engineer Detachment, Wright Field, Dayton, Ohio, is transferred in grade to 
Engineers, Panama Canal Department, for a tour of foreign service (as re- 
placement for Technical Sergeant Newell F. Johnstone, R-638384, Engineers, 
who is to be assigned to Wright Field, Dayton, Ohio), effective November 12, 
1938, on which date he will proceed without delay to the New York Port of 
Embarkation, 58th Street and 1st Avenue, Brooklyn, New York, reporting upon 
arrival to the Commafiding General for transportation on the transport sched- 
uled to sail from New York on or about November 15, 1938, for Panama. The 
travel directed is necessary in the military service. Travel by privately owned 
conveyance without delay is authorized. FD 1401 P 50-0623, 82-0600 A 0410-9 
and QM 1600 P 61-0700 A 0525-9. It being impracticable for the Government 
to furnish cooking facilities for rations, the Finance Department will pay in 
advance the monetary travel allowance prescribed in table II, paragraph 24, 
AR 35-4520, at the rate of $2.25 per day for rations for one man for one (1) day. 
FD 1400 P 50-0623 A 0410-9. (AG 220.33/414.) 

Paragraph 20, Special Orders No. 232, Headquarters Fifth Corps 
Area, Fort Hayes, Columbus, Ohio, dated October 1, 1938, provides: 

Under the provisions of table I, par. 24, AR 35-4520, Technical Sergeant 
Clayton B. Brackin, R-157218, Engineer Detachment, Wright Field, Dayton, Ohio, 
will be paid the monetary allowance of $1.95 per day in lieu of quarters and 
rations for the period October 1 to November 12, 1938, both dates inclusive, it 
being impracticable for the Government to furnish same in kind. FD 111 
P 20-0140 A 0405-9 and QM 8 P 3-0340 A 0505-9. 

Voucher No. 1745, September 1938, accounts of F. E. Coyne, Jr., 
captain, F. D., United States Army, pay roll of the Engineer Detach- 
ment, Wright Field, Dayton, Ohio, for the month of September 1938, 
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contains the statement under the name of Sergeant Brackin, “Mone- 
tary alws. of $0.40 per day in lieu of rations, excl. Sun., Sat., and 
holidays, per par. 11, 8. O. 241 Hq. 5th CA 10/13/37,” and shows that 
you were paid the allowance accordingly for that month. 

A copy of your furlough certificate, on file in this case, shows that 
on September 13, 1938, the commanding officer, Wright Field, Dayton, 
Ohio, granted you a furlough for 42 days from October 1 to Novem- 
ber 11, 1938, inclusive, with instructions to report for duty on or 
before November 12, 1938, to the commanding officer, Overseas Dis- 
charge and Replacement Depot, Brooklyn, N. Y., and that you 
reported at the latter place on November 12, 1938. 

The act of April 15, 1926, 44 Stat. 257, as amended by the act of 
June 20, 1936, 49 Stat. 1545, provides: 


* * * That hereafter enlisted men of the Army, Navy, and Marine Corps, 
including the members of the United States Army, Navy, and Marine Corps 
Bands and the Naval Academy Band, entitled to receive allowances for quarters 
end subsistence, shall continue, while their permanent stations remain un- 
changed, to receive such allowances while sick in hospital or absent from their 
permanent duty stations in a pay status: Provided further, That allowances 
for subsistence shall not accrue to such an enlisted man while he is in fact 
being subsisted at Government expense. 


Army Regulations No. 35-4520, dated January 10, 1931, provide 
as follows: 


3. When payable.—a. (as changed by Cl., Feb. 6, 1932.) Except as otherwise 
provided in paragraphs 1b and 4, the monetary allowances in lieu of rations and 
quarters in kind, as defined in b and c below, will be paid under the following 
conditions : 

* . 2 . . * o 

(2) Travel status.—When traveling where it is impracticable to furnish cook- 
ing facilities en route, or when reimbursement of actual expenses is not author- 
ized. [Changes No. 3, Feb. 25, 1937.] 

. 7 7 


d. Allowances for fractional parts of days.—Enlisted men on duty (as dis- 
tinguished from travel status), where it is impracticable to furnish three meals 
in kind per day, may be paid an allowance in lieu of subsistence at one-third 
the rate prescribed in table I, paragraph 2a for each meal not furnished in 
kind. Corps area commanders, in the issuance of orders authorizing payment 
of the fractional allowance prescribed in this paragraph will limit such authority 
to the days on which by reason of duty conditions it is impracticable to furnish 
certain meals, and will exclude therefrom any intervening days (such as Sun- 
days or holidays if such be the case) on which messing facilities are accessible 
for all meals. See 8 Comp. Gen. 4. 

+ * * 

5. By whom authorized. * * * 

b. Travel status.—When a travel status is involved, the monetary allowances 
in lieu of rations and quarters will, if procurement authorities are available, be 
authorized by the officer issuing the travel orders. 

a * * e 7. > * 

8. Furloughs. * * * 

- ” a a » > > 

d. Overstaying of furlough.—Furlough allowances are not payable if a 
furlough is overstayed, unless the overstaying is excused by the commanding 
officer, in which event payment may be made for the entire period of the 
absence, authorized and excused. 

e. Furlough allowances are payable during periods of delay authorized in 
paragraph 3, AR 615-275. 


* * * > 
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f. In lieu of the authorized furlough rates, enlisted men on furlough from 
stations where they are in receipt of the monetary allowance in lieu of rations 
or quarters or both, will, while their permanent stations remain unchanged, 
continue to receive such allowances during the period of furlough including 
any authorized delays. 

g. If an enlisted man takes a furlough while in receipt of the fractional 
allowance in lieu of subsistence prescribed in paragraph 3d, his allowance rights 
during such furlough will be as prescribed in d and e above. See 8 Comp. 
Gen. 4. 

10-b—(4) When reporting at a station other than that of his organization.— 
When a furlough granted an enlisted man requires him to report for duty, at 
the expiration thereof, at a station other than that of his organization, the 
dates on which he reports at and leaves such a station will be certified to on 
the furlough by a commissioned officer. This certificate will include informa- 
tion as to the period, if any, for which subsistence was furnished the enlisted 
man while at that station. See also paragraph 14 a (1). 


Section 11 of the act of June 10, 1922, 42 Stat. 630, provides that 
to each enlisted man not furnished quarters or rations in kind there 
shall be granted, under such regulations as the President may pre- 
scribe, an allowance for quarters and subsistence. The act of April 
15, 1926, as amended, provides that enlisted men of the Army en- 
titled to receive allowances for quarters and subsistence, shall con- 
tinue, while their permanent stations remain unchanged, to receive 
such allowances while absent from their permanent duty stations 
in a pay status. The records show that the assignment to you of 
quarters No. 35-E and No. 35-F, at Patterson Field, Fairfield, Ohio, 
effective October 1, 1937, by paragraph 4, Special Orders No. 148, 
Patterson Field, Fairfield, Ohio, dated September 29, 1937, was termi- 
nated effective September 30, 1938, by paragraph 6, Special Orders 
No. 144, of the same station, dated September 7, 1938. You were not 
entitled to nor receiving quarters allowance on September 30, 1938, 
and you went on furlough October 1, 1938, with instructions to re- 
port upon expiration thereof to the commanding officer, Overseas 
Discharge and Replacement Depot, Brooklyn, New York. No duty 
at Wright Field was contemplated after September 30, 1938. There- 
fore paragraph 20, Special Orders No. 232, Headquarters Fifth 
Corps Area, Fort Hayes, Columbus, Ohio, dated October 1, 1938, 
date you went on furlough, authorizing payment to you of quarters 
and subsistence allowance for the period you were on furlough, 
namely October 1 to November 12, 1938, inclusive, was contrary to the 
provisions of the statute, your case not coming within the provisions 
of the act of April 15, 1926, as amended. You were not entitled to 
the sum of $32.25 quarters allowance for the period October 1 to 
November 12, 1938, inclusive. 

It also appears from the foregoing that you were on permanent 
duty at Wright Field, Dayton, Ohio, where you were receiving the 
fractional allowance of 40 cents per day in lieu of subsistence; that 
you went on furlough for the period from October 1 to November 
11, 1938, inclusive, with instructions to report at expiration of 
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furlough, that is, on November 12, 1938, to the commanding officer, 
Overseas Discharge and Replacement Depot, Brooklyn, New York; 
that you were relieved from duty at Wright Field, Dayton, Ohio, 
effective November 12, 1938, on which date you reported at Brooklyn 
N. Y., from furlough, and en route to the Panama Canal Zone for 
station. 


Paragraph 89 of the regulations, quoted above, provides that if 
an enlisted man takes a furlough while in receipt of the fractional 
allowance in lieu of subsistence prescribed in paragraph 3d of the 
regulations his allowance rights during the furlough will be that of 
the furlough ration. See 8 Comp. Gen. 4. Changes No. 3, Army 
regulations No. 35-4520, dated February 25, 1937, provide in para- 
graph 8c that the period covered by a furlough will begin on the day 
of departure and will end on the day before the day of return. 

In view of the foregoing you were entitled to the furlough ration 
of 45 cents per day for the period October 1 to November 11, 1938, 
inclusive, 42 days, amounting to $18.90. Subtracting the sum of 
$18.90, due you for furlough rations, from the sum of $43.45, allowed 
you in the settlement of June 12, 1939, leaves you indebted to the 
United States in the sum of $24.55, and that amount should be re- 
mitted to this office. The settlement of June 12, 1939, is revised 
accordingly. 


(B-8231) 


ADMINISTRATIVELY FURLOUGHED EMPLOYEES—RESTORATION TO, 
OR EXTENSION OF, PAY STATUS FOR GRANTING ANNUAL, SICK, 
MILITARY, AND COURT LEAVE; EFFECT OF REEMPLOYMENT ON 
FURLOUGH STATUS; RECEIPT OF SECURITY WAGE AS VIOLATION 

OF DUAL COMPENSATION ACT 


Where, due to lack of appropriations or work, the date of furlough without pay 
of an employee has once been fixed administratively so as to permit the 
employee to take his accrued unused annual leave as contemplated by 
sections 8 and 9 of the uniform annual leave regulations, and the employee 
has had notice thereof, there is no requirement of law that the pay 
status of the employee be extended for the purpose of granting any other 
form of leave of absence with pay, whether for sickness, or military duty, 
or for the purpose of performing witness or jury duty for the Government, 
whether the application for such extension is received in the administrative 
office prior or subsequent to the termination date properly fixed 
administratively. 

Where, due to lack of appropriations or work, an employee was furloughed 
without pay after he was granted and paid for all the annual leave 
earned and unused during his employment with the furloughing agency, 
but it now appears there was an administrative error in computing the 
annual leave to the credit of the employee in that there was overlooked the 
transfer of leave earned in another Government agency from which he 
had been transferred without a break in service, the employee may be 

restored to a pay status for the purpose of paying him compensation for 

the additional annual leave, provided an appropriation is available and the 
payment will not be in contravention of the Dual Compensation Act of 
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1916 by reason of payment to the employee of another salary from 
appropriated funds during the same period. 

In applying the rule that a permanent appointment in one position—as dis- 
tinguished from a temporary appointment—automatically terminates an 
involuntary administrative furlough from another permanent, or emergency, 
position, it may be considered as a general rule that temporary employment 
under appointments for definite periods of time not exceeding 6 months 
does not necessarily effect such termination, and that employment of an 
indefinite nature or covering periods of time in excess of 6 months does 
terminate the involuntary furlough status, but the definitions of permanent 
and temporary employees appearing in the uniform leave regulations are 
not determinative of such terminations, an involuntarily furloughed em- 
ployee being permitted to serve under a temporary appointment whether 
the tenure of the temporary appointment made pursuant to law be more 
or less than 6 months. 

The acceptance of employment as a project worker under the applicable 
Emergency Relief Appropriation Act, even though unlimited as to time, 
does not terminate an involuntary administrative furlough status as an 
employee of the Federal Works Agency. 

Payment of salary to an involuntarily furloughed employee for annual leave 
at the same time he is being paid a security wage or a monthly payment 
as a project worker would contravene the Dual Compensation Act of 
1916, if the combined rate of payments, computed on an annual basis, ex- 
ceeds the sum of $2,000, the security wage or monthly payment being 
salary within the meaning of the prohibition of the said act. Decisions 
wherein project workers were not considered to be “personnel” or “civilian 
officers or employees of the United States” within the meaning of certain 
statutes and regulations, distinguished. 


Acting Comptroller General Elliott to the Federal Works Administrator, Feb- 
ruary 9, 1940: 


I have your letter of January 24, 1940, as follows: 


In order to reduce administrative expenses consistently with the completion 
of projects under construction and to keep within the limited funds available 
for such expenses, a policy has been adopted by the Public Works Administra- 
tion of furloughing employees rather than separating them from the service 
so as to have available for recall to duty experienced employees at such times 
as need for their services arises. The employees are notified as to their last 
day of atcive duty and then carried on the pay roll in a leave with pay status 
until the expiration of any unused annual leave, at which time they enter on 
furlough without pay. In this connection your decision is requested on the 
following questions that have arisen with respect to the rights of furloughed 
employees to leave and compensation under certain conditions: 

1. An employee is notified that he will be furloughed effective at the close 
of business November 30, 1939, plus annual leave. On November 28 he reports 
on sick leave and later furnishes a certificate of a registered practicing physician 
showing a bona fide case of illness covering a period of 8 days, November 
29 to December 6, inclusive. Can this employee be allowed sick leave with 
pay through December 6, with annual leave preliminary to leave without pay 
starting to run on December 7 instead of December 1? 

2. If the answer to the above question is in the affirmative, is the determining 
factor the fact that the employee reported on sick leave prior to the effective 
date of the furlough? If the employee had departed from an active duty 
status and entered on annual leave December 1, 1939, and later furnished the 
certificate of a registered practicing physician for illness covering a period 
of 8 days from December 6 to 138, inclusive, can the sick leave be substituted 
for annual leave, and the charge against annual leave reduced accordingly, 
as provided by section 16 of the sick leave regulations? 

8. Subsequent to separation from an active duty status but while still in a 
leave with pay status, the period covered by annual leave not having expired, 
an employee is ordered to report for a regular period of 15 days’ training as a 
member of the Officers’ Reserve Corps. Is he entitled to military leave of 
absence restoring him to a duty status for the regular period of training, and 
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extending the périod he is carried on the pay roll in a leave with pay status 
accordingly ? 

4. If the answer to question No. 3 is in the affirmative, may it be considered 
that the same will apply to all service coming within the provisions of the 
statutes authorizing absence from regular duty without loss of pay, time, or 
eficiency rating, and to time spent in responding to subpoenas to appear in 
Federal courts as witnesses for the Government where the value of the testimony 
arises from the employee's official connection with the Public Works 
Administration. 

5. An employee has been furloughed and paid for ali of the annual leave 
earned and unused during his employment by the Public Works Administration. 
He is now in a leave withont pay status. It has come to light that he entered on 
duty with the Public Works Administration from another agency of the Gov- 
ernment without break in service, and it has been certified by the said other 
agency that the employee had 7 days annual leave earned and unused, the trans- 
fer of which was overlooked at the time the employee resigned from his previous 
employment. Can the employee be restored to a pay status for the purpose of 
paying him for this annual leave? 

6. May it be considered to be a general rule that temporary employment by 
another agency of the Government under appointments for definite periods of 
time not exceeding six months does not necessarily terminate an employee's 
furlough status, and that any employment of an indefinite uature or covering 
periods of time in excess of six months does terminate such status? 

7. It has been held in several of your decisions that project workers paid 
security or prevailing wages from funds allotted by the Work Projects Ad- 
ministration are not civilian employees of the United States. Does the payment 
of salary to a furloughed employee for annual leave at the same time he is 
being paid a security wage as a project worker contravene the statute prohibit- 
ing the payment of dual compensation if the combined amount of the p»yments 
exceeds the sum of $2,000 per annum? Does the acceptance of a position as a 
project worker not limited as to time terminate a furlough status?’ 


The purpose of statutes granting leave of absence with pay whether 
for vacation, sickness, or military duty, is to authorize an employee 
who meets the conditions prescribed by the statute and/or regulations 
issued pursuant thereto. to be absent from duty without loss of pay 
while retaining a status as an employee. As to annual leave granted 
pursuant to the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
see 16 Comp. Gen. 899. 900; and as to sick leave granted pursuant to 
the Sick Leave Act of March 14, 1936, 49 Stat. 1162, see decision of 
March 11, 1938, A-90910. Section 80 of the act of June 3, 1916, 39 
Stat. 166, 203, applicable to employees who are members of the Na- 
tional Guard, the act of May 12. 1917, 40 Stat. 72, applicable to 
employees who are members of the Officers’ Reserve Corps of the 
Army, and the act of June 25, 1938, 52 Stat. 1177, applicable to em- 
ployees who are members of the Naval Reserve, all grant military 
leave of absence under the conditions therein specified “without loss 
of pay, time, or efficiency rating.” 17 Comp. Gen. 174. Under the 
provisions of section 850, Revised Statutes, it has been held that a 
Government employee who in obedience to a subpena or direction by 
proper authority appears as a witness for the Government in court 
proceedings, is not to be regarded as on leave of absence with pay 
but should be treated as in the performance of duty under his employ- 
ment. 4 Comp. Gen. 91; compare 7 id. 690. See, also, the act of 
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August 22, 1935, 49 Stat. 682, providing that the salaries of employees 
“shall not be diminished” during jury service in the District of 
Columbia. 18 Comp. Gen. 403, 405. When the tenure of civilian 
employment or an appointment has once been administratively fixed 
by notice to the employee of the termination of his duty and/or 
pay status by furlough without pay or separation from the service, 
there can be no loss to the employee either in pay, time, or efficiency, 
by refusal of an administrative office to extend the period of the 
employment or appointment because of sickness, military duty, or 
court duty occurring during the period of leave granted prior to 
termination of services by furlough or otherwise. 

Accordingly, referring to questions numbered from 1 to 4, in- 
clusive, you are advised that where, due to lack of appropriations 
or work, the date of furlough without pay or separation from the 
service of an employee has once been fixed administratively so as to 
permit the employee to take his accrued unused annual leave as con- 
templated by sections 8 and 9 of the annual leave regulations, of 
which the employee has had notice, there is no requirement of law 
that the pay status of the employee be extended beyond the date 
already fixed for the commencement of the furlough or the separa- 
tion from the service for the purpose of granting any other form of 
leave of absence with pay, whether for sickness, or military duty, 
or for the purpose of performing witness or jury duty for the Gov- 
ernment. The rule is the same whether the application for exten- 
sion of leave on account of subpena for court duty, sickness, etc., is 
received in the administrative office prior or subsequent to the termi- 
nation date properly fixed administratively. 

Relative to question 5, if administrative error was committed in 
computing the annual leave to the credit of the employee and there 
was due the employee 7 days’ additional leave which he has not 
received, the employee on furlough without pay may be restored to a 
pay status for the purpose of paying him compensation for the 7 
days’ additional annual leave of absence, provided an appropria- 
tion is available and the payment will not be in contravention of 
the dual compensation statute by reason of the fact that the employee 
was paid another salary from appropriated funds during the same 
period. 16 Comp. Gen, 818. 

With respect to question 6, attention is invited to decision of May 
29, 1939, 18 Comp. Gen. 893, wherein the following was stated at 
page 894: 

* * * Tt has been held that a permanent appointment in one position 
automatically terminates an involuntary administrative furlough from an- 
other permanent position, 12 Comp, Gen, 76; id, 501; 18 id. 14. This rule is 


equally applicable to terminate an administrative furlough from an emergency 
position. Cf. 12 Comp, Gen, 403; 18 id, 14; id, 27, holding in effect that dur- 
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ing an involuntary furlough from a permanent position, equally applicable 
during a furlough from an emergency position, an employee may serve under 
a temporary appointment, as distinguished from a permanent appointment, 
in another position in another branch of the service without terminating the 
furlough from the permanent or emergency position. 

Accordingly, question 6 may be answered in the affirmative, but 
there is for noting that the definitions of permanent and temporary 
employees appearing in the leave regulations have not been applied 
in stating this rule. That is to say, an involuntarily furloughed 
employee may serve under a temporary appointment in another 
agency of the Government whether the tenure of the temporary 
appointment made pursuant to law is more or less than 6 months. 

Regarding question 7. there are for consideration the provisions of 
section 6 of the act of May 10, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916, 39 Stat. 582, as follows: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum * * * 

The statute just quoted is a restriction upon the use of appro- 
priated funds for the payment of more than one “salary” to the same 
person during the same period of time. In the case of Benedict v. 
United States, 176 U. S. 357, the Supreme Court of the United 
States held, at page 360, that— 

* * * The word “salary” may be defined generally as a fixed annual or 
periodical payment for services depending upon time and not upon the amount 
of services rendered. * * * 

While it has been held that project workers paid upon a security 
wage basis or supervisory and administrative workers engaged upon 
projects and paid from project funds upon a monthly basis who 
are not appointed to positions, are not regarded as “civilian officers 
or employees of the United States” within the meaning of the annual 
and sick leave acts and regulations thereunder (15 Comp. Gen. 1129; 
16 id. 181; id. 894), or are not regarded as “personnel” within the 
meaning of section 10(b) of the Reorganization Act of 1939 (19 
Comp. Gen. 383), nevertheless, as they are paid from appropriated 
funds a fixed periodical payment for services depending upon time 
and not upon the amount of services rendered, it must be concluded 
that security wages or monthly payments to project workers in a 
supervisory capacity constitutes “salary” within the meaning of the 
Dual Compensation Act of 1916, quoted above. See decision of Sep- 
tember 11, 1937, 17 Comp. Gen. 238, wherein the dual compensation 
statute was applied in the case of an enrollee of the Civilian Con- 
servation Corps paid on a monthly basis. Cf. 16 Comp. Gen. 909. 

Referring to question 7, therefore, you are advised that the pay- 
ment of salary to a furloughed employee for annual leave at the 
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same time he is being paid a security wage or a monthly payment as 
a project worker would contravene the Dual Compensation Act of 
1916 if the combined rate of payments, computed on an annual basis, 
exceeds the sum of $2,000. In view of the primary purpose of the 
Emergency Relief Appropriation Act—to provide work for the un- 
employed—it may be concluded that the acceptance of employment 
as a project worker, unlimited as to time, does not terminate a fur- 
lough status as an employee of the Federal Works Agency. 


(B-8148) 


LEAVES OF ABSENCE—SICK—ACT, MARCH 14, 1936—ADVANCES— 
ADJUSTMENT UPON OPTIONAL RETIREMENT 


Retirement of an employee upon his attaining the optional retirement age of 
60 years fixed by section 1 of the Civil Service Retirement Act of May 29, 
1930, for certain employees of navy yards, is a voluntary separation from 
the service within the meaning of section 11 of the uniform sick leave 
regulations which requires refunds for overdrawn sick leave in cases of 
voluntary separation, as distinguished from involuntary separation such 
as retirement for age or disability, and the amount paid the employee for 
adyanced sick leave which was unearned at the time of his retirement 
should be liquidated by withholding a sufficient amount from his retirement 
annuity. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, February 12, 1940: 


Reference is made to your letter of December 13, 1939 (Ret: 
DMB: MM CSA-99004) as follows: 


This will acknowledge receipt of your letter of December 6, 1939, relative to 
the overpayment of $44.64 made to William D. Watts, Toolmaker, Navy Yard, 
Washington, D. C., which the Navy Department requested be recovered from 
the annuity due under. claim No. CSA-99004, and in response it is desired to 
eall attention to the fact that Mr. Watts was not retired for age or disability 
but on account of completing 30 years of service and attaining the optional 
retirement age of 60 years, he having been born on January 19, 1879. 

It is requested, therefore, that the Commission be advised whether the leave 
of absence regulation to which reference is made in your communication may 
be construed as applying to employees separated for reasons other than total 
disability for useful and efficient service and the attaining of the statutory 
retirement age which in this case would be 62 years. 


Letter dated October 23, 1939, from the Commandant, Washing- 
ton Navy Yard, to the United States Civil Service Commission is, 
in pertinent part, as follows: 


Replying to your communication of 18 October 1939, file Ret: FIG: LAK 
CSA-99004, regarding the claim for annuity of William D. Watts, you are 
advised as follows: 


Sick leave accumulated to 30 September 1938 

Sick leave taken, 12 October 1988, to 2 Deeember 1938, inclusive 

Siek leave taken, in excess of accumulation 

ee earnings from 1 October 1938 to 81 August 1939 inclusive, 
months 


The 5 days unliquidated sick leave covering the period from 28 Nov ember to 2 
December 1938 inclusive, at $8.928 per day, amounts to $44.64. * * 
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Section 11 of the Sick Leave Regulations, Executive Order No. 
7846, dated March 21, 1938, provides as follows: 

In the case of voluntary separation or removal for cause of an employee 
to whom sick leave has been advanced in an amount in excess of that accumu- 
lated, the employee shall refund the amount paid him for the period of such 
excess, or deduction therefor shall be made from any salary due him or from 
any deductions in the retirement fund to his credit. Such indebtedness shall 
be charged against the employee on the basis of the salary rate obtaining 
during the period of advanced sick leave, and on the basis of one day’s pay for 
each day of absence, inclusive of Sundays and holidays. Absences for frac- 
tional parts of a day will be charged proportionately. Refund shall not be 
required in cases of death, retirement for age or disability, reduction of force, 
or when an employee who is not eligible for retirement is unable to return to 
duty because of disability, which shall be evidenced by an acceptable certificate 
from a registered practicing physician or other practitioner. 

Under the quoted regulation refund for advanced sick leave is not 
required in case of employees who are separated from the service for 
reasons beyond their control, namely (1) death, (2) retirement for 
age or disability, (3) reduction of force, and (4) when an employee 
who is not eligible for retirement is unable to return to duty because 
of disability. 

In the instant case the facts presented show that the separation 
was not for any of the four reasons specified in the regulation. On 
the contrary, the separation was voluntary, i. e., for the purpose of 
retirement upon attaining the optional retirement age of 60 years 
fixed by section 1 of the Civil Service Retirement Act of May 29, 
1930, 46 Stat. 468, 469, for certain employees of the navy yards. 
Accordingly, upon the basis of the present record, Mr. William D. 
Watts is indebted to the United States in the sum of $44.64, repre- 
senting compensation on account of overdrawn sick leave, and fol- 
lowing well-settled rules for setting off there should be withheld 
from the annuity of the applicant a sufficient amount ($44.64) to 
liquidate the indebtedness, and the proper disbursing authority 
should be instructed to draw a check to the order of the Treasurer 
of the United States for said amount ($44.64), to be deposited to the 
credit of the appropriation “1790702—Ordnance and Ordnance 
Stores, Navy, 1939.” Compare 16 Comp. Gen, 1017; éd. 1101. 


(B~7997) 


LOSS OF FUNDS ADVANCED FROM NAVY GENERAL ACCOUNT OF 
ADVANCES—LACK OF AUTHORITY FOR TRANSFERRING CHARGE TO 
AN APPROPRIATION 


Where funds advanced to a disbursing officer of the Navy and charged to the 
General Account of Advances for naval appropriations established under the 
act of June 19, 1878, 20 Stat. 167, are stolen or otherwise lost, there is no 

authority under the act to clear the said charge by crediting the General 

Account of Advances and charging the appropriation to which the major 

portion of the disbursing officer's disbursements were charged. 










DECISIONS OF THE COMPTROLLER GENERAL 723 


Acting Comptroller General Elliott to the Secretary of the Navy, February 14, 
1940: 


Reference is made to letter dated December 21, 1939 (GF/L1-1- 
(10) (AA)), from the Paymaster General of the Navy, as follows: 


Subject: Charge appearing on Transfer and Counter Warrant No. 1868 (first 
quarter 1940) to General Account of Advances—amount $369.80. 


The explanation on this Transfer and Counter Warrant reads as follows: 

“To reverse adjustment effected by Transfer and Counter Warrant 3218, 3rd 
quarter 1939, as a result of Navy Schedule No. 370, of an amount reported as 
a shortage in the second quarter 1939 account of R. E. De La Barre, Lt. (Jr. 
Gr.), which amount should remain charged to “17X000” pending receipt of 
evidence of proper accounting.” 

In connection with this adjustment, it is desired to invite attention briefly 
to the history of General Account of Advances and the desirability from the 
Navy Department’s viewpoint that this settlement be reversed. 

The legislation establishing General Account of Advances was enacted by 
the Congress June 19, 1878 (20 Stat. 167-168, chap. 312). Advances from this 
account are “not to exceed the total appropriation for the Navy.” 

During the period from the enactment of this legislation until the Budget 
and Accounting Act established the General Accounting Office, General Account 
of Advances was in operation and it was the practice of the Auditor for the 
Navy Department to leave in General Account of Advances all disallowances 
made by his office and losses of funds from theft, shipwreck, or otherwise 
until reimbursed by disbursing officers or adjustments were otherwise made. 
In many cases it was impossible to make them. Disbursing Officers frequently 
secured legislation from the Congress which relieved them of responsibility 
for the losses, but no appropriation was made to relieve General Account of 
Advances of the charges. 

This was the status of the account at the time the General Accounting 
Office was established. Inspectors from your office investigated this account, 
and after going into the matter thoroughly, realized the advantages of the 
account to the Navy Department and why it was established, and at the same 
time thoroughly considered the abuses which had crept into its administra- 
tion and had caused it to be looked upon with suspicion by your office. 

It was, therefore, mutually agreed that it would be avisable to close out the 
present (old) account and establish a new General Account of Advances at the 
beginning of the next fiscal year. Therefore, on 1 July 1822, General Account 
of Advances (new) was established and the old account was allowed to lapse. 

To prevent the possibility of the new account getting into the condition of 
the old by charging it with unadjustable and unreimbursable items, it was 
agreed that all suspensions and disallowances should be made under the appro- 
priation noted on the public voucher or pay roll, and that in the case of funds 
stolen or otherwise lost, the amount would be charged to the appropriation to 
which the major portion of the disbursing officer's disbursements were charged. 
It will be observed that this has the same effect as what would occur in other 
departments where funds are drawn directly under the Department's 
appropriations, and lost. 

Since establishing this procedure, accounting for funds drawn by disbursing 
ofticers under General Account of Advances has.been simple and accurate, the 
Department being able at the end of any given accounting period to itemize 
the balance under the fund and show the individual responsibility of disburs- 
ing officers as well as the adjustments necessary by the General Accounting 
Office and Treasury Department to bring the balance to its true status. 

Neither from an authoritative nor an accounting standpoint does there ap- 
pear to be a reason for allowing unrecoverable losses to become an indefinite 
and unadjustable charge to General Account of Advances, a revolving fund 
which should not receive a permanent charge or credit. On the contrary it 
is believed there is as much if not more authority for charging such losses to 
an appropriation, which is what would occur in the case of any other Govern- 
ment establishment where disbursing agents draw funds directly under appro- 
priations. It is therefore earnestly requested that reconsideration be given 
this matter and that readjustment of settlement Transfer and Counter Warrant 
No. 1868 be made. 
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Certificate of Settlement No. 0565052 dated 19 October 1939, settled the 
amount of salary due and unpaid R. E. De La Barre.’ This amount was 
applied against this officer’s indebtedness to the United States and credited 
to General Account of Advances, thus reducing the amount standing in Gen- 
eral Account of Advances (new) to the sum of $342.60 which amount the 
department is requesting be adjusted by charging Pay, Subsistence, and Trans- 
portation, Navy, 1939, and crediting a like amount to General Account of 
Advances (new). 

The act of June 19, 1878, 20 Stat. 167, authorizing a general account 
of advances for naval appropriations, provides as follows: 

That the Secretary of the Navy be, and he is hereby, authorized to issue his 
requisitions for advances to disbursing officers and agents of the Navy under a 
“General Account of Advances,” not to exceed the total appropriation for the 
Navy, the amount so advanced to be exclusively used to pay current obliga- 
tions upon proper vouchers and that “Pay of the Navy” shall hereafter be used 
only for its legitimate purpose, as provided by law. 

Sec. 2. That the amount so advanced be charged to the proper appropria- 
tions, and returned to “General Account of Advances” by pay and counter 
warrant; the said charge, however, to particular appropriations, shall be 
limited to the amount appropriated to each. 

Sec. 3. That the fourth auditor shall declare the sums due from the several 
special appropriations upon complete vouchers, as heretofore, according to 
law; and he shall adjust the said liabilities with the “General Account of 
Advances.” 

Whatever may have been the understanding of the Navy with re- 
spect to the matter as indicated in the above quoted letter it is ex- 
pressly provided in the basic law, supra, that the funds advanced to 
the disbursing officers of the Navy are “to be exclusively used to 
pay current obligations upon proper vouchers” and that the amount 
so advanced is to be charged to the proper appropriation “upon com- 
plete vouchers” with credit to the General Account of Advances. 
Manifestly there is no authority under such law for such charging 
and crediting where the funds are stolen or otherwise lost, there 
being no proper or complete voucher to support such adjustment. 
The funds unaccounted for on proper vouchers or other valid receipts 
constitute a part of the disbursing officer’s balance due the United 
States and there is no authority of law to clear the General Account 
of Advances by crediting same after charging such shortages “to 
the appropriation to which the major portion of the disbursing 
officer’s disbursements were charged” as stated in the letter, supra. 
Accordingly, such shortages must remain as charges against the 
General Account of Advances until credit is authorized in accord- 
ance with law. 

While it may be, as stated in the letter, supra, that heretofore in 
eases of shortages “disbursing officers frequently secured legislation 
from the Congress which relieved them of responsibility for the 
losses, but no appropriation was made to relieve General Account of 
Advances of the charges” it would appear that the desired result 
may be accomplished by having embodied in the legislation for re- 
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lief of the disbursing officers a direction that the officers be relieved 
under a particular appropriation—thereby authorizing an appro- 
priate adjustment which would remove the charges from General 
Account of Advances. 

In any event the action taken by this office with respect to the 
shortage in the second quarter 1939 account of R. E. De La Barre 
was correct and will not be disturbed. 


(B-8045) 


CONTRACTS—PAYMENTS—FINAL—PRIOR TO OCCURRENCE OF ALL 
CONTRACT CONDITIONS 


Where contracts for consulting and related services in connection with securing a 
design for the proposed Smithsonian Gallery of Art, provide for installment 
payments of fees to the consultants and for payment of tl > final installment 
under each contract when final action with respect to the design has been 
taken by a specified board, there is no authority for making the final pay- 
ments before such final action is taken, even though such action may be 
delayed and no further services of the consultants are contemplated at this 
time. ’ 


Acting Comptroller General Elliott to the Chairman, Smithsonian Gallery of 
Art Commission, February 14, 1940: 


I have your letter of January 15, 1940, as follows: 


The Smithsonian Gallery of Art Commission was created by law in the second 
deficiency bill approved June 15 [25], 1938, making appropriation of $40,000 to 
cover Public Resolution No. 95, 75th Congress (joint resolution, approved May 
17, 1988—-to secure a design for the proposed Smithsonian Gallery of Art, held 
a competition to secure an appropriate design for the building. 

In connection with the above competition, the Commission employed Dr. Joseph 
Hudnut, of Cambridge, Massachusetts, and Mr. Thomas D. Mabry, Jr., of New 
York, as consultants. These gentlemen were employed by contracts dated 
December 12, 1938 (see copies attached). : 

The last payments to these gentlemen, of $800 and $700, respectively, accord- 
ing to the contracts, are to be made “when final action has been taken by the 
Regents of the Smithsonian Institution with respect to the design for the build- 
ing and grounds submitted to them by the Commission.” 

Sec. 2 (b) of the joint resolution referred to above is as follows: “The mem- 
bers of the Commission shall serve as such members without compensation and 
the Commission shall terminate upon the submission to and approval by the 
Regents of the Smithsonian Institution (hereinafter referred to as the 
‘Regents’) of the said design for the building and grounds.” 

While the Board of Regents at their meeting held January 11, 1940, did not 
approve or reject the design (which action may be indefinitely postponed), they 
did pass the following Resolution: “Resolved: To receive and give consideration 
to the Report of the Smithsonian Gallery of Art Commission, together with the 
design for the building and grounds submitted by them.” 

Although the contracts with Messrs. Hudnut and Mabry call for payment when 
“final” action has been taken by the regents, I respectfully request authority, 
as chairman of the Commission, to make the final payments to them. My rea- 
sons for the above request are as follows: 

First: Messrs. Hudnut and Mabry were employed as consultants only in con- 
nection with the competition for the design. 

Second: Their work has been entirely and satisfactorily completed, as the 
competition for the design is finished; the jurors have designated the successful 
competitors ; and their designs have been accepted by the Commission and prizes 
have been awarded. 
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I trust that itemay be possible to authorize the above payments, as the final 
approval or rejection of the design by the Board of Regents may be indefinitely 
delayed because dependent on securing funds from private parties, and Messrs. 
Hudnut and Mabry completed their work six months ago. 


It appears that the contracts involved, Nos. SI-19 and 20, were 
entered into under date of December 12, 1938, with Messrs. Joseph 
Hudnut and Thomas D. Mabry, Jr., consultants, pursuant to 
authority contained in section 3 (b) of Public Resolution No. 95, 
approved May 17, 1938, 52 Stat. 399, 400, authorizing the employ- 
ment by the Smithsonian Gallery of Art Commission of suitable 
architectural engineering and consulting services without regard to 
the civil service laws and the provisions of the Classification Act of 
1923, as amended. 


Articles 1 and 3 of the contract with Joseph Hudnut are as follows: 


Article 1. Statement of work.—The consultant, for the consideration herein- 
after mentioned, shall: 

(a) Consult with members of the Commission regarding the requirements for 
the building, and furnish such advice and attend such conferences as may, in the 
opinion of the Commission, be necessary until the final action has been taken 
by the Regents of the Smithsonian Institution with respect to the design for 
the building and grounds submitted to them by the Commission. 

(hb) Prepare the competition programs for use in the two stages of the com- 
petition, and obtain approval thereof by the Commission. 

(c) During both stages of the competition supervise the receipt, opening, and 
return of all entries; conduct all necessary correspondence with competitors, 
and conduct the entire competition in such a manner as to place competitors 
under uniform conditions. 

(ad) Confer with the Commission’s other consultants on the various phases 
of the work on which the latter are concerned; select the jury of award sub- 
ject to the approval of the Commission and before the publication of the pro- 
gram: advise with the jurors in their deliberations of the entries, and determine 
that the designs selected by the jurors comply in every respect with the manda- 
tory requirements of the competition. 

. + * * * * ~ 


_ Article 3. Fee and payments.—The consultant shall be paid as fee the sum 
of four thousand dollars ($4,000.00), payments to be made as follows: 

(a) Bight hundred dollars ($800.00) when the program for the first stage 
of the competition is approved by the Commission ; 

(b) One thousand six hundred dollars ($1,600.00) when the program for 
the second stage of the competition is approved by the Commission; 

(c) Eight hundred dollars ($800.00) when the jury of award makes its 
recommendation as to the winners of the second stage of the competition; 

(d) Eight hundred dollars ($800.00) when final action has been taken by the 
Regents of the Smithsonsian Institution with respect to the design for the 
building and grounds submitted to them by the Commission. 


The contract with Thomas D. Mabry, Jr., is similar thereto in all 
respects except that article 3 thereof provides for a fee of $3,500 
payable in four installments on the same basis as the contract with 
Joseph Hudnut. 

The records of this office show that the payments as provided in 
article 3 (a), (b), and (c) have been made under the contracts and, 
although you report that final action has not been taken by the Board 
of Regents, you request authority to make final payments as pro- 
vided under article 3(d) of the contracts. While it may not be 
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contemplated at this time that any further services will be required of 
the consultants, it is to be noted that under article 1 of the con- 
tracts the consultants are to furnish such advice and attend such 
conferences as may be necessary until final action has been taken by 
the regents with respect to the design. However, regardless of 
whether any further services may or may not be required of the con- 
sultants, the contracts, under article 3 (d) thereof, are specific as to 
when final payments thereunder are to be made, that is, only when 
final action has been taken by the regents on the design. 

Accordingly, since you have reported that final action has not 
been taken by the Board of Regents with respect to the design, under 
the plain terms of the contracts there is at this time no proper basis 
for authorizing release of the final payments provided therein. 

Your question is answered accordingly. 


(B-8410) 


APPROPRIATION REIMBURSEMENT COLLECTIONS BY UNITED STATES 
HOUSING AUTHORITY—FISCAL YEAR LIMITATION APPLICABILITY— 
NONFEDERAL PROJECT PAYMENTS FOR UNUSED ACCRUED LEAVE 
OF FEDERAL PERSONNEL 


All funds collected as costs of reimbursable services pursuant to the provision 
in the Interior Department Appropriation Act for the fiscal year 1940, 
authorizing the United States Housing Authority to furnish services on 
a reimbursable basis to public housing agencies constructing non-Federal 
projects, may be used for obligation only during the fiscal year 1940, and 
should be deposited to the credit of the involved fiscal year appropriation 
for covering into the general corporate fund any unexpended balance at 
the end of the fiscal year, and there is no authority for setting up a 
separate fund without fiscal year limitation to be credited with such 
portions of the collections as represent unused accrued leave of the per- 
sonnel involved against which charges would be made in subsequent 
fiscal years when the leave is actually taken. 


Acting Comptroller General Elliott to the Federal Works Administrator, Feb- 
ruary 14, 1940: 


I have your letter of February 5, 1940, as follows: 


The United States Housing Authority was authorized, under the Interior 
Department Appropriation Act, fiscal year 1940 (Pub. No. 68, 76th Congress), 
to expend not to exceed Four Million Five Hundred Thousand Dollars 
($4,500,000) of its own funds for necessary administrative expenses for the 
fiscal year 1940. Under this authorization, Congress further provided: 

“That of the $4,500,000 hereby made available for administrative expenses 
of the Authority, not to exceed $1,500,000 shall be available for such ex- 
penses incurred at the site, and in connection with the construction of the United 
States Housing Authority non-Federal projects, and shall be reimbursed by the 
public housing agencies constructing such projects, and such reimbursements 
shall be available for administrative expenses of the Authority.” 

In connection with this provision, the United States Housing Authority has 
been making such charges and receiving reimbursements from the public 
housing agencies affected. The United States Housing Authority, in making 
charges to the public housing agencies for personnel services rendered at the 
site of the non-Federal projects, has included, in addition to the salaries of 
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the personnel affected, a percentage of such salaries for leave accrued and 
earned. Certain problems have arisen in connection with the reimbursement 
for such leave, which are herewith submitted for your consideration and de- 
cision : 


1. Upon reimbursement from local housing authorities for accrued leave, 
what disposition shall be made of funds collected if the leave were not used 
by the employees in the fiscal year in which the money was collected? On the 
basis that some of the leave earned by the employees will be taken in sub- 
sequent fiscal years, would it be possible to establish a special fund to be 
carried over to subsequent fiscal years for the sole purpose of paying out of 
this fund accrued leave not taken in the current fiscal year? If the estab- 
lishment of such a fund is feasible, would it be necessary to have a special 
limitation symbol into which would be deposited the funds collected for ac- 
crued leave only, and out of which leave used would be paid? 

2. What disposition shall be made of the leave funds collected if leave earned 
were not taken by an employee due either to death, transfer to another 
Government agency, loss of leave due to excess accumulation, or for any other 
reason? Would such excess be transferred to the general corporate assets of 
the United States Housing Authority? 

Your prompt consideration and decision on the above questions will be 
sincerely appreciated. 

The authorization to make use of not to exceed $4,500,000 of the 
funds of the United States Housing Authority for administrative 
expenses is specifically restricted in the authorization to the fiscal 
year 1940, the reimbursable provision being added thereto by a pro- 
viso. It is a well-established rule of statutory construction that the 
office of a proviso is to restrict or modify that which immediately 
precedes it unless it clearly appears that the legislative body intended 
it to have a wider scope. 18 Comp. Gen. 668. Accordingly, the au- 
thorization in the proviso to use reimbursements under the $1,500,000 
item, while increasing the total amount authorized for the adminis- 
trative expenses of the Authority for the fiscal year 1940 if received 
during that fiscal year, such reimbursements are available and may 
be used as such only during that fiscal year. Such being the case, 
there appears neither authority nor necessity for setting up a 
separate fund to be used for accrued leave payments. All funds col- 
lected as costs of reimbursable services including the cost of accrued 
leave should be deposited to the credit of the administrative expense 
appropriation for the fiscal year involved, and any unexpended bal- 
ance will revert to the general corporate fund at the end of the fiscal 
year. Cf. 16 Comp. Gen. 1122. 


(B-8343) 


SUBSISTENCE—PER DIEMS—ARMY OFFICER TRAVELING BY AIR TO 
TEMPORARY DUTY OUTSIDE UNITED STATES AND BY OTHER 
MEANS OF TRAVEL FOR RETURN 


Where an Army officer traveled by military airplane to a temporary duty station 
in the Panama Canal Zone and returned to his permanent station within the 
limits of the United States by Army transport and overland travel, all as 
provided in his orders which authorized a per diem allowance for the air 
travel and for the period of temporary duty while in the Panama Canal 





DECISIONS OF THE COMPTROLLER GENERAL 729 


Department, he was not in an air travel status after his arrival by airplane 
at the temporary duty station, within the terms of the act of March 2, 1931, 
46 Stat. 1461, which controls air travel, but he was in a status of travel 
on duty outside the limits of the United States while at the temporary duty 
station, and hence he is entitled under section 12 of the act of June 10, 1922, 
42 Stat. 681, as amended, to the per diem allowance authorized for the 
temporary duty by his orders, in addition to the per diem payment already 


made for the travel by air and mileage for the overland travel in the United 
States. 


Assistant Comptroller General Elliott to Lieutenant Colonel W. M. Dixon, 
United States Army, February 15, 1940: 

There has been received your letter of January 24, 1940, requesting 
decision whether you are authorized to pay Colonel Frank S. Clark 
(CAC), GSC, U. S. Army, the sum of $66 for per diem while on 
temporary duty in the Panama Canal Department, in addition to 
$19.50 paid for travel by air on voucher 1733, your January 1940 
accounts. 

Orders of November 27, 1939, from The Adjutant General to 
Colonel Clark, shown to be a corrected copy (the date and nature 
of correction made is not shown), are as follows: 

1. The Secretary of War directs as necessary in the military service that you 
proceed from Washington, D. C., on or about December 1, 1939, to the Panama 
Canal Department, reporting upon arrival to the commanding general thereof 
for temporary duty for the purpose of carrying out the instructions of the 
Secretary of War. Upon completion of this temporary duty you will return 
to the United States on the transport scheduled to sail from Panama to New 
York, New York, on or about December 17, 1939, and upon arrival in the Unitea 
States proceed to your proper station, Washington, D. C. 

2. Authority is granted you to perform the travel by military aircraft. 

3. In lieu of subsistence a flat per diem of $6.00 is authorized for travel by 


military airplane and for the period of temporary duty while in the Panama 
Canal Department. 


4. The duties to be performed in the Panama Canal Department being excep- 
tional will require more than 72 hours for their performance; therefore a delay 
of not to exceed fifteen days is authorized. 


5. The travel involved is chargeable to FD 1401 P 160-0620 A 0410-0. 

The voucher shows that Colonel Clark departed from Bolling Field, 
D. C., at 6:25 a. m., December 3, 1939, by military aircraft, and 
arrived at Albrook Field, C. Z., at 9 a. m., December 6, 1939, stopping 
en route at Brownsville, Tex., Guatemala City, Guatemala, and David, 
Panama. He departed from the Panama Canal Zone, at 10 a. m., 
December 17, 1939, on the U.S. A. T. Grant. It is stated he has been 
paid per diem of $6 for the period from 6:25 a. m., December 3, 
1939, to 9 a. m., December 6, 1939, and mileage from New York, N. Y., 
to Washington, D. C. 

Under the quoted orders Colonel Clark was directed to perform 
a specific duty in the Panama Canal Department. The use of an 
airplane as a means of transportation was authorized for travel from 
his permanent station to his temporary duty station, and the use of 
a transport and overland travel was authorized for the return journey. 

















730 DECISIONS OF THE COMPTROLLER GENERAL 





A per diem of $6 was authorized for the travel by military aircraft, 
and for the period of temporary duty while in the Panama Canal 
Department. 

The act of March 2, 1931, 46 Stat. 1461, is controlling in the case 
of the travel directed by air, A-39204, October 29, 1931; however, the 
air travel status created by the use of an airplane as a means of 
transportation, does not control the right to receive a per diem al- 
lowance while in the performance of duty outside the limits of the 
United States which does not terminate the travel status. While the 
officer was not in an air travel] status after arrival by airplane in 
the Panama Canal Department, he was in a continuous status of 
travel on duty outside the limits of the United States, and while in a 
travel status he is entitled under section 12 of the act of June 10, 1922, 
42 Stat. 631, as amended, to the per diem allowance authorized by his 
orders. If otherwise correct, payment is authorized on the voucher 
returned herewith. 


(B-2817) 


TRANSPORTATION—FREIGHT CHARGES—UNNECESSARILY LARGE 
CAR FURNISHED 


Where the carrier’s agent at point of origin of a Government shipment was 
informed of the nature of the shipment so that a proper car would be 
furnished, and the Government ordered a car without specifying any given 
length, it was to be understood a car of standard length was desired, and 
payment may not be made on the basis of a weight applicable to the longer 
ear actually furnished. 


Assistant Comptroller General Elliott to the Auditor, San Diego and Arizona 
Eastern Ry. Co., February 16, 1940: 

Your letter dated October 15, 1938 (YM-S-85-1575), pertains to 
your claim for $12.21 disallowed in settlement T-134043, dated Sep- 
tember 21, 1938, upon your bill F-S-1575 (October 1937) for trans- 
portation of a tractor caterpillar with trailbuilder attachment, 26,340 
pounds, from Felton, Calif., to Lakeside, Calif., under bill of lading 
NSS (ECW) No. 17344, October 15, 1937. 

You claimed (bill F-S 1575, October 1937) $197.02 on the basis 
of a weight of 28,080 pounds applicable to a car 40 feet 10 inches 
in length and a rate of 74.5 cents per 100 pounds, less 10.206 percent 
land grant from revenue between Oakland to San Diego. The set- 
tlement allowed $184.81 on the basis of the actual weight of 26,340 
pounds, and the claimed net rate. You claim the difference of $12.21, 
urging— 

The L. C. C. ruled in the Kay and Carter Lumber Co. v. The Minneapolis, St. 
Paul and Sault Ste. Marie Ry., Unreported Opinion 159, that when no specific 


size of car is ordered that the weight applicable to the size of car used should 
be protected. 
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The administrative report concerning this shipment states: 


Checking our records we find that bill of lading CIV-—17344 dated October 11, 
1937, shows that no particular size car was specified for the shipment of one 
caterpillar tractor with trailbuilder attachment from Felton, Calif., to Lake- 
side, Calif. 

The overall length of the tractor with trailbuilder assembled would not exceed 
13 feet. There is no doubt, as verified’ by the attached letter received from 
the project superintendent, Camp SP-4, Calif., who originated the shipment, 
but that the agent of the carrier at Felton, Calif., knew the nature of the 
shipment. 


The Superintendent’s letter is in pertinent part as follows: 
* * * It is certain, however, that the Southern Pacific agent at Felton 
was contacted before the shipment, and we discussed the piece of equipment 
to be shipped and where a car should be spotted for the most simple loading. 
Although it is not believed that a particular type of car was requested, it is 
known that the agent had been informed of the exact type of equipment to be 
shipped so that a proper car would be furnished. 

Concerning the Kay and Carter Lumber Company case to which 
you refer, it is noted that this case was decided May 2, 1910, and the 
finding of the Interstate Commerce Commission is shown as follows: 

Under the circumstances of this case we are of the opinion and find that 
the charge by defendant on 3,120 pounds above the actual weight of shipment 
was unreasonable and that complainant is entitled to reparation. 

The Interstate Commerce Commission has also said: 

* * * it is not equitable or proper to require a shipper to pay additional 
charges for using a car of different dimensions or capacities from that which 
would suit his shipment or forego entirely his desire to ship. 

Borden Brick and Tile Company v. Atlantic Coast Line Railroad 
Company, et al., 198 I. C. C. 282 (235). 

It is apparent that in ordering a car for this shipment, without 
specifying any given length, it was to be understood that a car of 
standard length was desired. See in this connection 24 Comp. 
Dec. 48. 

Upon the record as it appears in connection with the shipment here 
concerned, there is no showing that the disallowance was in error 
and the settlement is accordingly sustained. 


(B-8018) 


MILEAGE—ACTIVE DUTY—OFFICERS’ RESERVE CORPS—“HOMES” 
CONTEMPLATED BY STATUTE 


Under section 87a of the National Defense Act, 41 Stat. 776, an Army Reserve 
officer ordered to active duty is entitled to “mileage from his home to his 
first station and from his last station to his home,” but the “home” con- 
templated by the statute is the permanent residence or domicile of the 
officer when ordered to active duty, and he may not obligate the Govern 
ment for any greater allowance of mileage upon relief from active duty 
than from his last duty station to his home of record in the Adjutant Gen- 
eral’s office at the time of entering upon the active duty. Decisions not 
consistent herewith will not be followed hereafter, 
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Assistant Comptroller General Elliott to Maj. R. B. Conner, United States 
Army, February 16, 1940: 


There has been received your letter of December 19, 1939, request- 
ing decision whether you are authorized to pay Capt. Samuel Weiss- 
ross, Medical Corps Reserve, mileage for travel performed October 
10, 1939, from Camp F-192, Elk City, Idaho, to Fort George Wright, 
254 miles, and for travel performed October 11 to 17, 1939, from 
Fort George Wright to Sausalito, Calif., 1,090 miles. 

It appears Captain Weissross was ordered to active duty with the 
Civilian Conservation Corps at Fort George Wright, Washington 
District C. C. C., for a period of 6 months effective June 1, 1939, by 
paragraph 2, Special Orders No. 62, Headquarters Ninth Corps Area, 
dated May 29, 1939. No. 801 North Eighteenth Street, Boise, Idaho, 
was indicated as his home, from which place he was directed to pro- 
ceed to his duty station. 

Orders directing his relief from active duty were issued by the 
commanding general, Headquarters Ninth Corps Area, as follows: 

Paragraph 3, Special Orders No. 128, dated September 25, 1939: 


8. By direction of the President and for the purpose of accepting employment 
on December 1, 1939, in a civilian status with the Civilian Conservation Corps 
in a position now occupied by a Reserve officer, each of the following-named 
Reserve officers, now on active duty with the Civilian Conservation Corps in 
compliance with published orders of this headquarters, will, upon his own 
request, stand relieved from further active duty with the Civilian Conservation 
Corps and assignment at the station indicated on November 30, 1939, and 
revert to inactive status: 

Name and permanent home address: Capt. Samuel Weissross, O-310437, 
Med-Res., Boise, Idaho. 


* . ” * * * * 


Prior to relief from active duty, departure on terminal leave or for his home 
and at such time as the district commander, Fort George Wright C. C. C. Dis 
trict, Fort George Wright, Washington, may direct, each officer will proceed to 

. Fort George Wright, Washington, reporting in person upon arrival thereat to 
the commanding officer for final examination by a Regular Army medical 
board. Upon completion of the physical examination, each officer so examined 
will proceed to his home, or return to his present station where he will stand 
relieved from further active duty as a Reserve officer with the C. C. C. on 
November 30, 1989. Transportation of baggage is limited to that required for 
extended figld service and the transportation of dependents is not authorized. 
The travel directed is necessary in the military service. Travel from their 
present station to the Regular Army station as indicated and return to present 
station or travel to their home from present station via Regular Army station 
as indicated, if actually performed prior to effective date of relief, is author- 
ized and chargeable to CC 3-910 P 1-0607 2-0620 A 0600-0. CC 11-923 P 2-0700 
A 0600-0. (554.9 CCC (OR) 55/1.) 


Paragraphs 9 and 10, Special Orders No. 132, dated October 3, 
1939 : 


9. By direction of the President, so much of paragraph 3, Special Orders No. 
128, this headquarters, current series, as pertains to Captain Samuel Weissross, 
O-310437, Med-Res., is revoked. (354.9 CCC (OR)-55/1.) 

10. By direction of the President and upon his own request, Captain Samuel 
Weissross, O-310437, Med-Reés., is relieved from further assignment and duty 
at headquarters, Fort George Wright C. C. C. District, Fort George Wright, Wash- 
ington, at such time as will enable him to comply with this order. Prior to 
departure for home or on terminal leave he will report in person to the com- 
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manding officer, Fort George Wright, Washington, for final physical exami- 
nation by Regular Army medical board. Upon completion of the examination, 
he will proceed to his home, Boise, Idaho, where he will stand relieved from 
further active duty with the Civilian Conservation Corps and revert to in- 
active status on October 28, 1939. Transportation of baggage is limited to that 
required for extended field service and the transportation of dependents is not 
authorized. The travel directed is necessary in the military service. CC 3-910 
P 2-0620, 1-0607 A 0600-0. CC 11-923 P 2-0700 A 0600-0. 


Paragraph 17, Special Orders No. 136, dated October 12, 1939: 


By direction of the President, so much of paragraph 3, Special Orders No. 128, 
this headquarters, current series, as pertains to Captain Samuel Weissross, 
O-310437, Med-Res., is amended to show his permanent home address as 
Sausalito, California (354.9 CCC (OR)-55/1). 


Paragraph 8, Special Orders No. 153, dated November 18, 1939: 


By direction of the President, paragraph 10, Special Orders No. 132, this 
headquarters, 1939, is amended to show the permanent home address of Captain 
Samuel Weissross, O-310437, Med-Res., as Sausalito, California. 


Paragraph 7, Special Orders No. 162, dated December 6, 1939: 


By direction of the President, paragraph 8, Special Orders No. 153, this 
headquarters, 1989, pertaining to Captain Samuel Weissross, O-310437, Med-Res., 
is revoked. So much of paragraph 17, Special Orders No. 136, this headquarters, 
1939, pertaining to this officer, as reads “so much of paragraph 3, Special 
Orders No. 128,” is amended to read “so much of paragraph 10, Special Orders 
No. 182” (201-Weissross, Samuel, Capt., Med-Res.—CCC). 


Paragraph 9, Special Orders No. 232, District Headquarters, 
Civilian Conservation Corps, Fort George Wright, Washington, dated 


October 9, 1939, granted terminal leave and directed compliance with 
paragraph 10, Special Orders No. 132, as follows: 


Under authority contained in letter, H. N. C. A., file 210.711, Subject: “Leaves 
of absence,” dated 1 August 1935, a terminal leave of absence for eleven (11) 
days is granted Captain Samuel Weissross, Med-Res., 3275th Company, CCC, 
effective 12 October 1939. 

Capt. Weissross will comply with paragraph 10, Special Orders No. 132, 
Headquarters Ninth Corps Area, dated 3 October 1939, pertaining to his relief 
from active duty. 


Paragraph 9, Special Orders No. 234, Fort Wright, dated October 
11, 1939, directed travel in that district as follows: 


Effective this date Captain Samuel Weissross, Med-Res., is relieved from 
further duty and assignment with the 3275th Company, CCC, Camp F-192, Red 
River, near Elk City, Idaho, and is assigned to this headquarters. He will 
proceed to Fort George Wright, Washington, reporting upon arrival to the 
District Commander thereat for duty. 

The travel directed is necessary for the public service and the cost thereof is 
chargeable to CC 3-917 P 2-0620 A 0600-0. 


The voucher shows that travel was performed from Camp F-192 
to Fort Wright on October 10, 1939. This was 1 day prior to the date 
he was relieved from duty at that camp and directed by the District 
Commander, Fort Wright, to proceed to Fort Wright. As the travel 
was not performed under competent orders, the payment of mileage 
for such travel] is not authorized. 
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Paragraph 10, Special Orders No. 132, relieved Captain Weissross 
from further assignment and duty at Headquarters, Fort George 
Wright CCC District, Fort George Wright, Washington, effective 
October 23, 1939, and directed him to proceed to his home, Boise, 
Idaho. The officer availed himself of terminal leave granted for 11 
days effective October 12, 1939, departed Fort Wright October 11, 
1939, and arrived at Sausalito, California, October 17, 1939, perform- 
ing the travel by privately owned conveyance. He claims mileage to 
Sausalito instead of Boise, by reason of having executed on Septem- 
ber 29, 1939, W. D., A. G. O. Form No. 172, Personal Report of Re- 
serve Officers, in which it is stated he reported a permanent change of 
address from Boise, Idaho, to Sausalito, California. It is further 
stated this report was received at Headquarters Ninth Corps Area 
October 9, 1939. It would appear the purpose of the cited orders, 
issued after this date, was to show Sausalito as this officer’s home 


upon relief from active duty, and to support the claim now made for 
mileage to Sausalito. 


Section 37a of the National Defense Act, June 4, 1920, 41 Stat. 
776, provides that: 


To the extent provided for from time to time by appropriations for this 
specific purpose, the President may order Reserve officers to active duty at any 
time and for any period; but except in time of a national emergency expressly 
declared by Congress, no Reserve officer shall be employed on active duty for 
more than fifteen days in any calendar year without his own consent. * * * 
When on active duty he shall receive * * * mileage from his home to his 
first station and from his last station to his home, * * * 


Army Regulations 140-5, dated June 16, 1936, are as follows: 


92. Pay and allowances.—A Reserve officer when ordered to active duty will 
receive the mileage prescribed by law from his home or from place of receipt 
of orders, whichever may involve the least travel, to his first station and from 
- his last station to his home. * * * 

116. Records, by whom maintained.—a. By The Adjutant General.—The Ad- 
jutant General will maintain the following records: 

(1) Full name, grade, section, age, address, assignment jurisdiction and 
record of service of each officer. 

* * * * * * ~ 


c. At corps area headquarters.—The following records will be maintained at 
corps area headquarters: 

(1) Full name, grade, section, age, date of appointment, date of acceptance, 
Officers’ Reserve Corps serial number, prior commissioned service (active and 
inactive), and address of each officer under the administrative control of such 
headquarters. 

118. Individual reports rendered by the Reserve officer.—a. Change of ad- 
dress.—Prompt notification on W. D., A.G.O. Form No. 172 (Personal Report of 
Reserve Officer) of a permanent or prolonged temporary change of address will 
be made to The Adjutant General through military channels. 

In cases of a Short temporary change of address, the necessary arrangements 
should be made to have forwarded any orders or communications received at 
the permanent address. Reports covering absence from the United States and 
return thereto will be rendered as provided in paragraph 80. 


The law authorizes payment of mileage to a Reserve officer “from 
his home to his first station and from his last station to his home.” 
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The home of a Reserve officer as contemplated by the statute is the 
permanent residence or domicile of the officer when ordered to active 
duty. The rights of an officer are fixed by his orders to active duty, 
and the home of record when ordered to active duty remains the 
same, insofar as rights to mileage are concerned, during his continu- 
ance in service. Clearly, it was not the intention of the statute that 
an officer, as he nears the completion of a tour of active duty, may 
increase the obligation of the Government, by merely executing a 
report that he desires to travel to some other and more distant place. 
The regulations covering the reporting of change of address to The 
Adjutant General are applicable to Reserve officers on inactive duty 
and the prompt reporting of change of address is essential in order 
that the War Department may promptly reach the members by orders 
and communications. His movements under military orders while 
on active duty are a matter of record and report thereof by the 
officer is not required. Accordingly, it must be concluded a Reserve 
officer may not, under the law, obligate the Government for any 
greater allowance of mileage upon relief from active duty than from 
his last duty station to his home of record in The Adjutant General’s 
office at the time of entering upon the ordered tour of active duty. 
Any decisions not consistent herewith will not be hereafter followed. 
This holding appears to be in harmony with the opinion of the 


Judge Advocate General reported at page 950, Digest of Opinions, 
1912-30, as follows: 


Where it appears from all the papers that a Reserve officer’s home at the 
time he was ordered to active duty at Fort Humphreys, Va., was at Richmond, 
Va., he may not be paid mileage from and to Evanston, Ill., where he was 
“more or less permanently located” at the time 245.6 July 19, 1926. 


You are advised payment is authorized on the voucher returned 
herewith for the travel actually performed from Fort George Wright 
to Sausalito, in an amount representing constructive travel from his 
last duty station, Fort George Wright, Washington, to his home of 
record when ordered to active duty, Boise, Idaho. 


(B-8296) 


CONTRACTS—AWARDS—UNLICENSED CONTRACTORS 


A bid for construction of a Federal Government project in the State of New 
Mexico may not be rejected solely because the bidder is not a licensed con- 
tractor under a statute of that State declaring it unlawful for any con- 
tractor to “offer to act in the capacity or purport to have the capacity of 
contractor” within the said State without having a license therefor, but 
there is no authority to accept a bid conditioned on the United States 
defending any action which the State might take against an unlicensed 
contractor, irrespective of what action the Government might directly 
take, in its own interests and on its own behalf, to secure the unobstructed 
and orderly prosecution of its business. 
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Acting Comptroller General Elliott to the Secretary of the Interior, February 
20, 1940: 


I have your letter of January 27, 1940, as follows: 


Transmitted herewith is a copy of a letter dated December 9, 1939, from 
J. J. Bollinger Construction Company, of Oklahoma City, Oklahoma, together 
with copy of a letter that company received from the New Mexico Contractors’ 
Licensing Board, dated December 7, 1939, which are self-explanatory. There 
are also enclosed copies of the acting purchasing officer’s wire, dated December 
13, 1939, replying to J. J. Bollinger Construction Company, and a copy of a 
letter addressed to the State Registrar, New Mexico Contractors’ Licensing 
Board, under date of December 8, by the office of the Attorney General of the 
United States. 

A bid for construction of the project in question was received from J. J. 
Bollinger Construction Company and opened on December 15, 1939. 

Attached to a bid received at the same time from David A. Olson of Denver, 
Colorado, for construction of the same project, was found a copy of a letter 
from the New Mexico Contractors’ Licensing Board identical in contents to 
that received by J. J. Bollinger Construction Company; also a conditional 
clause in the bid reading as follows: 

“This proposal is submitted on the condition that the State of New Mexico 
will issue me a license, and that the owner will defend any legal actions oc- 
easioned by the matters set forth in the accompanying copy of letter from 
the New Mexico Contractors’ Licensing Board.” 

In the present instance neither of the above-mentioned bids is the lowest 
as to price quoted, but it is entirely possible that bidders from other states, 
and unlicensed in New Mexico, may be low on United States construction proj- 
ects in that state on future advertisements. It is also quite possible that the 
State board may refuse to issue a license to a contractor whose bid is low but 
who had submitted his bid before applying for the license. This conclusion is 
drawn from the State registrar’s statement to the Bollinger Company that if 
that company submitted a bid “we will be forced to lodge a complaint against 
you for violation of our State licensing law.” 

Your decision is therefore requested as to whether the bid of an unlicensed 
contratctor should be considered when submitted for construction of a Govern- 
ment project in the state of New Mexico, and, also, especially when such a bid 
carries a conditional clause that might obligate the Government to take part 
in legal action toward defending the bidder. 


The Laws of New Mexico, 1939, chapter 197, pages 474-475 (House 
Bill No. 96, approved March 16, 1939), provide, insofar as here 
pertinent, as follows: 

Section 1. Necessity for securing licenses—It shall be unlawful for any 
person, firm, copartnership, corporation, association or other organization, or 
any combination of any thereof, to engage in the business or act or offer to act 
in the capacity or purport to have the capacity of contractor within this State 
without having a license therefor as herein provided, unless such person, firm, 
copartnership, corporation, association, or other organization is particularly 
exempt as provided in this act. Evidence of the securing of any permit from 
a governmental agency or the employment of any person on a construction 
project shall be accepted in any court as prima facie evidence of the existence 
of a contract. 

Other provisions of the statute relate to the issuance, revocation, 
suspension and cancelation of licenses and impose penalties for 
violation of the act. 

It is noted the said act declares it to be unlawful for any con- 
tractor to “offer to act in the capacity or purport to have the capacity 
of contractor” within the State of New Mexico without having a 


license therefor, thus indicating an attempt to control the bidding 
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and contracting activities within the State of persons, firms, etc., 
without the State of New Mexico and not subject to its jurisdiction 
as well as of those residing within the State. In this connection 
see Baldwin v. Seelig, 294 U.S. 511, and St. Louis Compress Co. v. 
Arkansas, 260 U. S. 346, wherein it was held, in effect, that a State 
may not so project its legislation outside its territorial limits as to 
regulate or interfere with what contractors, not subject to its juris- 
diction, may do outside the State. 

Insofar as the present matter is involved, it appears each bidder 
indicated a willingness to obtain a State license in the event it was 
awarded a contract but, on the other hand, the authorities of the State 
of New Mexico indicated they would refuse to issue a license on the 
theory that the bidders violated the law by failing to obtain a license 
prior to bidding. Any action on the part of the State preventing 
bidding on Government contracts or preventing a contractor from 
carrying out Government work would be in derogation of the Govern- 
ment’s right to select contractors of its own choosing and, un- 
doubtedly, would tend to discourage bidding and restrict the free 
and open competition to which the Government is entitled and 
which, under Federal statutes, is required in connection with the 
award of contracts for services and supplies. 

The courts have consistently held that the police and taxing powers 
of a State cannot rightfully be so exercised as to impede, obstruct, 
burden, or interfere with the execution of National powers. Mc- 
Culloch v. Maryland, 4 Wheat. 316; Weston v. Charleston, 2 Pet. 
449; Thomson vy. Pacific Railroad, 9 Wall. 579; Farmers Bank v. 
Minnesota, 232 U. 8. 516. Also, see Panhandle Oil Co. v. Knox, 277 
U. S. 218, dealing with a State taxing statute, wherein the Court 
stated : 

* * * The right of the United States to make such purchases is derived 
from the Constitution. The petitioner’s right to make sales to the United 
States was not given by the State and does not depend on State laws; it 
results from the authority of the national government under the Constitution 
to choose its own means and sources of supply. While Mississippi may 
impose charges upon petitioner for the privilege of carrying on trade that is 
subject to the power of the State, it may not lay any tax upon transactions 
by which the United States secures the things desired for its governmental 
purposes. 

Also, it has been held that a State may not lawfully subject to an 
occupation or privilege tax the means which the Federal Govern- 
ment adopts or employs in the execution of its functions. Choctaw 
& Gulf Railroad y. Harrison, 235 U. S. 292; Williams v. Talladega, 
226 U. S. 404; Railroad Co. v. Peniston, 18 Wall. 5, 36; and Jaybird 
Mining Co. v. Weir, 271 U. S. 609. And see Osborn v. Bank of the 
United States, 9 Wheat. 738, 866, holding a State law invalid, as 
applied to the Bank of the United States, which provided for a tax 





738 DECISIONS OF THE COMPTROLLER GENERAL 


with respect to the transacting of “banking business in the State, 
without being allowed to do so by the laws thereof,” wherein the 
court compared the bank to a private contractor and stated: 

It will not be contended that the directors or other officers of the bank are 
officers of the Government. But it is contended that, were their resemblance 
to contractors more perfect than it is, the right of the State to control its 
operations, if those operations be necessary to its character, as a machine 
employed by the Government, cannot be maintained, Can a contractor for sup- 
plying a military post with provisions be restrained from making purchases 
within any State or from transporting the provisions to the place at which the 
troops were stationed? or could he be fined or taxed for doing so? We have 
not yet heard these questions answered in the #ffirmative. It is true that the 
property of the contractor may be taxed as the property of other citizens; and 
so may the local property of the Bank. But we do not admit that the act of 
purchasing, or of conveying the articles purchased, can be under State control. 

Your submission does not indicate whether the land on which the 
work here involved is to be performed, the Jicarilla Indian Agency, 
Dulce, N. Mex., is under the exclusive jurisdiction of the Federal 
Government, or whether the State has concurrent jurisdiction with 
the United States. It has been held that where the State has con- 
current jurisdiction over the land on which the work is being per- 
formed it may tax the property and income of a Government con- 
tractor, as distinguished from the right to work in the State under 
contract with the Government, but that it does not have even this 
right where the United States has exclusive jurisdiction over such 
land. Mason Co. v. Tax Commission, 302 U.S. 186: James v. Dravo 
Contracting Co., 302 U. S. 1384; Surplus Trading Co. v. Cook, 281 
U. S. 647; Fort Leavenworth Railroad Co. vy. Lowe, 114 U. S. 525; 
and Oklahoma City v. Sanders, 94 F. (2d) 323. 

In view of the decisions of the courts referred to above, and others 
which might be cited, there would seem to be serious doubt whether 
the New Mexico licensing statute may have any application to Gov- 
ernment contractors. That the State recognizes the existence of 
such doubt is evidenced by the fact that its officials communicated 
with the Attorney General of the United States concerning the mat- 
ter. The Attorney General replied under date of December 8, 1939, 
as follows: 


Reference is made to your letter of December 4 and telegram of December 7 
regarding the applicability of a New Mexico statute to contractors engaged 
on work for the United States. 

It would probably be necessary for this Department, if called upon by the 
Indian Service, to take the position that the statute is inapplicable, but, of 
course, the matter could be settled only by a final decision in the courts. 

If the buildings are to be erected upon land over which the United States 
has acquired exclusive jurisdiction, you will find an interesting discussion in 
Fort Leavenworth R. R. Co. vy. Lowe, 114 U. 8. 525-528. You are also referred 
to the following cases: McCulloch v. Maryland, 4 Wheat. 316-425; Farmers 
Bank vy. Minnesota, 232 U. 8S. 516-526; Choctaw 4 Gulf R. R. v. Harrison, 235 
U. 8. 282-298. In the last mentioned case the court held that a railroad com- 
pany, operating a coal mine on Indian land under contract with the United 
States, was an instrumentality of the United States and could not be subjected 
to an occupation or privilege tax by a State. 
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I also call your attention to the fact that the New Mexico statute is by its 
terms inapplicable to “an authorized representative or representatives of the 
United States Government’”—which raises the question whether a contractor 
duly employed by the United States is not such an authorized representative. 


In any event it may be said in answer to your first question that, 
if otherwise proper, the bid of an unlicensed contractor must be 
considered when submitted for construction of a Government project 
in the State of New Mexico. See in this connection the decisions of 
this office published at 15 Comp. Gen. 425, and 16 id. 97, holding that 
bidding for transporting Federal supplies could not be restricted 
to firms or individuals licensed by a State or quoting rates prescribed 
by State law. 

However, while the unqualified bid of an unlicensed contractor 
is for consideration and acceptance, if otherwise acceptable, there 
would be no authority to accept a bid conditioned on the United 
States defending any action which the State might take against an 
unlicensed contractor. While the contract price, as such, might be 
definite, accepting such a bid might result in imposing by contract 
an uncertain and indefinite liability upon the United States. In 
that respect the matter would not be unlike those cases in which 
this office has held that bids so qualified as to render indefinite the 
contract price to be paid are for rejection for uncertainty. 19 Comp. 
Gen. 614. No duty or responsibility rests upon the United States to 


defend its contractors in actions against them by State or local 
authorities and such responsibility, uncertain and indefinite in its 
scope and effect, may not properly be imposed by contract, irrespec- 
tive of what action the Government might directly take, in its own 
interests and on its own behalf, to secure the unobstructed and 
orderly prosecution of its business, Accordingly your second question 
is answered in the negative, 


(B-7284) 


STATUTORY CONSTRUCTION—USE OF TITLE OF STATUTE; LAND 
PURCHASE TITLE APPROVAL REQUIREMENTS OF SECTION 355, RE- 
VISED STATUTES 


The declared scope and purpose of a statute, as evidenced by its title, may be 
considered in cases of doubt and ambiguity. 

Power transmission lines, together with their towers, poles, and appurtenances, 
to be erected by the Government on lands in which easements are to be 
obtained, are within the term “other public building of any kind whatever” 
as used in section 355, Revised Statutes, which requires the Attorney Gen- 
eral’s approval of titles to lands acquired for the purposes of the statute. 

The fact that the head of an agency is expressly authorized to acquire certain 
easements by condemnation as well as by purchase is not sufficient to 
indicate a legislative intent to dispense with the requirement of section 355, 
Revised Statutes, for the Attorney General's approval of title where the 
easements are purchased. 13 Op. Atty. Gen. 131; Unpublished Opinion 
of the Acting Attorney General, March 24, 1904; 12 Comp. Dec. 691; 5 Comp. 
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Gen. 953; and 10 id. 115; all cited in support of the theory that such author- 
ity for both condemnation and purchase exempts the specific officer so 
authorized from the requirements of section 355, Revised Statutes, held 
neither to justify an extension in scope of the so-called exception nor its, 
recognition or application in other cases. 

Payments for power transmission line easements for the Bonneville project may 
not lawfully be made without obtaining the Attorney General’s approval of 
titles pursuant to section 355, Revised Statutes. 


Acting Comptroller General Elliott to the Secretary of the Interior, February 
21, 1940: 

By letter of November 22, 1939, the Administrator, Bonneville 
project, Portland, Oreg., requested a decision as to whether payments 
lawfully may be made for transmission line easements without 
obtaining the Attorney General’s approval of titles pursuant to see- 
tion 355, Revised Statutes, 40 U. S. C. 255. In support of the 
proposition that such procedure is authorized the Administrator 
submitted the opinions of the Solicitor, Department of the Interior, 
and of the general counsel, Bonneville project. In opposition, the 
Attorney General submitted, under date of December 4, 1939, a com- 
prehensive memorandum, prepared in the Department of Justice, 
challenging the arguments made that section 355, Revised Statutes, 
is not applicable, and under date of January 30, 1940, the Adminis- 
trator forwarded the reply of the general counsel of the Bonneville 
project taking issue with the conclusions of the Department of 
Justice. 

The controversy boils down to two main questions: (1) Whether 
the power transmission lines to be erected, with their towers, poles 
and appurtenances, are within the contemplation of the term “other 
public building of any kind whatever” as used in section 355, Revised 
Statutes, as amended and reenacted, and (2) if so, whathier: never- 
theless, the acquisition of the easements is excepted from the require- 
ments of section 355, Revised Statutes, because the Administrator is 
expressly authorized to acquire such easements either by purchase or 
condemnation. 

Since the submission of the question and the arguments thereon, 
section 355, Revised Statutes, has been amended and reenacted by 
Public, No. 409, approved February 1, 1940, 54 Stat. 19, to omit the 
requirement of the original statute respecting State consent to land 
purchases and to provide instead for administrative acceptance from 
the State of such cession of jurisdiction as may be deemed desirable. 


There was left unchanged, however, the provision here involved 
that— 


No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, customhouse, lighthouse, or other public building of 
any kind whatever, until the written opinion of me Attorney General shall 
be had in favor of the validity of the title * * 
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In decision of March 20, 1939, 18 Comp. Gen. 727, the scope of 
this statutory requirement as theretofore interpreted and applied 
was reviewed at length, said decision being in part as follows: 





Section 355, Revised Statutes, was derived from the joint resolution of Sep- 
tember 11, 1841, 5 Stat. 468, and over the period of its existence—almost a 
century—the legislation has generally been regarded as requiring the Attorney 
General’s approval of land titles before purchase by the United States, except 
when the Congress indicated otherwise, irrespective of the character of the 
improvements contemplated or authorized to be placed on the land, and al- 
though State consent was not regarded as required before purchase but only 
to obtain exclusive jurisdiction, where that was requisite, before improvement 
of the property. 

a ” +. * * * * 


As has already been pointed out, the Attorney General stated in 10 Op. Atty. 
Gen, 353 (1862) that the purpose of this legislation was to protect the United 
States against the expenditure of money “in the purchase or improvement of 
land to which it acquired a doubtful or invalid title’; in 13 Op. Atty. Gen. 131 
(1869) that the legislation contemplates “purchase of lands for all public pur- 
poses”; in 37 Op. Atty. Gen. 82 (1984), to the Secretary of the Interior, that 
“both your Department and mine have acted upon the assumption that such 
approval of title is required [by 355 R. 8.] also in connection with lands pur- 
chased for the erection of subsistence homesteads, as indicated in the opinion 
of July 18, 1934”; and the Comptroller of the Treasury stated in 3 Comp. Dec. 
530 (1897) that “it has been held that no money can be expended for the pur- 
chase of land until the opinion [of the Attorney General] as to the validity 
of the land has been given” and that he believed that the words “public build- 
ing of any kind whatever” in section 355, Revised Statutes, had been “broadly 
construed in practice by all the Executive Departments” so as to “include public 
works of all kinds.” 

Moreover, in 28 Op. Atty. Gen. 413 (1910), as amplified in 28 Op. Atty. Gen. 
463, the Attorney General informed the Secretary of the Interior that, although 
doubtful whether leases for a nominal consideration of sites for temporary 
structures for mine rescue experimentation work were purchases within the 
purview of section 355, Revised Statutes, it was advisable that the titles be 
submitted to the Attorney General for his opinion so that the statutory re- 
quirement “might be complied with in case section 355 did apply, and, second, 
because, independent of the statute, it was deemed a wise precaution that the 
title to the lands should be examined before improvements should be placed 
thereon.” 

” + * * * * * 

In 17 Comp. Dec. 252 (1910) it was pointed out that before payment could 
be made for land purchased for militia rifle ranges the title must be approved 
by the Attorney General “as required by section 355 of the Revised Statutes.” 

In 1 Comp. Gen. 625 (1922), Comptroller General McCarl, citing 28 Op. Atty. 
Gen. 413, stated broadly that “The provisions of this section [355 R. S.] are 
applicable to all land purchased by the United States for whatever purpose,” 
and repeated this statement in 9 Comp. Gen. 421 (1980). 

In 15 Comp. Gen. 359 (1935) it was said: 


“Whether lands are to be acquired for the construction of public buildings 
and to remain in possession of the Government indefinitely or whether they are 
to be acquired for improvement and resale or otherwise, it is necessary that 
there be acquired a good title thereto, and that was the purpose sought to be 
accomplished by the enactment of the act of September 11, 1841, from which the 
provisions of section 355, Revised Statutes, were taken, * * * 

‘* * * it would seem that, regardless of what may be the strict technical 
requirements of section 355, Revised Statutes, the public interests would best 
be served by obtaining an opinion from the Attorney General as to the validity 


of title in the case of all land purchased by the Government, in the absence of 
a statute providing otherwise.” 


And it was held, in effect, that titles to land purchased in Puerto Rico for 
reforestation purposes should be approved by the Attorney General before pay- 
ment of the purchase price. This decision is not regarded as resting on con- 
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siderations merely of administrative policy, as might be inferred, but in the 
light of many years of interpretation and practice, that the matter was not 
properly for decision on a “strict technical” basis, and that doubts should be 
resolved in favor of the broad legislative policy of the statute. 

That there has been no change in the long-established general policy of the 
Congress to have the Attorney General examine land titles for all departments 
and agencies of the Government is clearly shown by the provision included in 
the Department of Justice appropriation act for the current fiscal year, 52 
Stat. 269, as follows: 


“Funds available to any executive department, independent establishment, 
or other Federal agency for the acquisition of lands shall be available, in such 
amounts as the Director of the Bureau of the Budget may determine to be 
necessary, for transfer to the Department of Justice for payment of salaries 
and other expenses in the District of Columbia and elsewhere necessary for 
the examination of title and prosecution of condemnation proceedings with 
respect to such lands, * * *” 


and, further, by the provision in section 1 (8) of the Emergency Relief Act 
of June 21, 1938, 52 Stat. 810, for the current fiscal year, appropriating directly 
to the Department of Justice the amount of $1,250,000 for administrative ex- 
penses in carrying out the provisions of section 5 of the Emergency Relief Act 
of April 8, 1985, 49 Stat. 118, authorizing the President to acquire any real 
property, or interests therein, for the broad purposes of that earlier act. 


Thus it appears settled that the statute has been generally inter- 
preted and applied over almost a century of administration as ex- 
tending to land purchases whether the contemplated improvements 
were “public buildings,” in the ordinary or popular sense, or were 
public works. This construction finds ample support in the purposes 
of the legislation and any doubt otherwise in this respect is over- 
come by reference to the joint resolution of September 11, 1841, 5 
Stat. 468, which was expressly entitled “A Joint Resolution making 
it the duty of the Attorney General to examine into the titles of the 
lands or sites for the purpose of erecting thereon armories and other 
public works and buildings, and for other purposes.” [Italics 
supplied.] That the declared scope and purpose of a statute as 
evidenced by its title may be considered in cases of doubt and am- 
biguity, see White v. United States, 191 U. 8. 545, and cases cited. 

In James v. Dravo Construction Company, 302 U. S. 134, 143, 
decided December 6, 1937, the Supreme Court of the United States 
in determining the extent of Federal jurisdiction over the site of 
certain locks and dams in West Virginia, and in that connection 
having for determination the application of article I, section 8, clause 
17, of the Constitution providing that Congress shall have power to 
exercise exclusive legislation over “all places purchased by the con- 
sent of the State in which the same shall be, for the erection of forts, 
magazines, arsenals, dockyards, and other needful buildings” said: 

* * * We construe the phrase “other needful buildings’ as embracing 


whatever structures are found to be necessary in the performance of the 
functions of the Federal Government. 


See, also, Silas Mason Co. v. Tax Commission, 302 U. S. 186, decided 
the same day. 
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The general counsel, Bonneville project, urges that this definition 
of the term “other needful buildings” in the Constitution does not 
control and need not be applied to the term “other public building of 
any kind whatever” in section 355, Revised Statutes, and argues in 
that connection that the Attorney General recognized in his opinion 
of May 5, 1939, that the requirement of State “consent” in the statute 
was not the same as the “consent ’contemplated by the Constitution, as 
construed by the Supreme Court in the same case. An examination 
of that opinion shows, however, that ii was the view of the Attorney 
General that the language of the statute in such connection had been 
“repeatedly interpreted and applied” as contemplating the “consent” 
stipulated in the Constitution, but on the basis of the constitutional 
language as it had been understood prior to James v. Dravo, and as 
it was supposedly understood by the Congress when the 1841 statute 
was enacted. In other words, that while the statute was enacted and 
reenacted in contemplation of the constitutional provision, the Con- 
gress had in mind the meaning of the Constitution as it was under- 
stood prior to James v. Dravo. While James v. Dravo placed a 
different construction on “consent” than theretofore understood, the 
court’s definition of “buildings” was not in conflict with the prior 
understanding and interpretation of that term under either the con- 
stitutional provision or the statute, and as it appears the statute had 
always been regarded as following the constitutjonal provision, the 
Supreme Court’s definition of the term “buildings” in the constitu- 
tional provision may fairly be taken as confirming the prior inter- 
pretation of the statutory provision in that respect. At least, the 
relation between the constitutional provision and the joint resolution 
of 1841 is too close to disregard the court’s definition of the constitu- 
tional term “buildings” in the administrative interpretation and ap- 
plication of the statute. Both that definition and the long course 
of interpretation of the statute require the conclusion that the Bonne- 
ville project transmission line structures come within the scope of 
section 355, Revised Statutes. 

Respecting the question of exemption from the requirements of 
said section 355 on the ground that the administrator, Bonneville 
project, is expressly authorized to acquire the easements in question 
either by purchase or condemnation, the opinion of the general 
counsel cites 13 Op. Atty. Gen, 131; unpublished opinion of the Act- 
ing Attorney General, March 24, 1904; 12 Comp. Dec, 691; 5 Comp. 
Gen. 953; and 10 Comp. Gen. 115, in support of the statement that 
for 70 years the Attorney General, the Comptroller of the Treasury, 
and the Comptroller General have repeatedly held that whenever a 
statute empowers a specific officer to exercise his own discretion as 

246222™—40—49 
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to whether land should be condemned or purchased, that officer is 
exempted from the provisions of section 355, Revised Statutes. 

In the decision of March 20, 1939, 18 Comp. Gen. 727, 734, it was 
pointed out that the conclusion of the Attorney General in the cited 
opinion, 13 Op. Atty. Gen. 131, that his approval of titles of lands 
there authorized to be acquired by purchase or condemnation for 
national cemeteries was not absolutely required by law was based 
squarely on the premise that the joint resolution of 1841 required 
State consent before the purchase (as distinguished from the im- 
provement) of lands, and that as the authority to condemn was 
viewed as inconsistent with the requirement of State consent before 
purchase, the joint resolution was not strictly applicable. As to the 
effect of this opinion it was said “But this was not the rule thereto- 
fore or thereafter followed as to State consent, and the conclusion 
fails with the premise.” The decision then went on to say, obiter 
dictum, respecting the prior decisions, 12 Comp. Dec. 691, 5 Comp. 
Gen. 953, and 10 Comp. Gen. 115, now cited by the general counsel. 

* * * ‘In later cases it was held that where the statute authorized the 
acquisition of land either by purchase or condemnation, it was unnecessary to 
obtain the Attorney General's approval of titles, but this was put on the ground 
that such statutes vested in the acquiring agencies the discretion to determine 
whether to purchase or to condemn, and, as incidental to that discretion, the 
authority to determine whether title was sufficiently clear to warrant purchase 
without condemnation, the view apparently being taken that if title proved at 
all questionable the defects would or could be cured by condemnation proceed- 
ings, and the Government thereby protected. See 12 Comp. Dec. 691; 5 Comp. 
Gen. 953; 10 Comp, Gen. 115. While there is room for the distinction made, such 
exception to the general rule does not appear to be too strongly supported by 
reason, and were the matter one of original interpretation, it might well be 
doubted whether such exception is clearly justified. At least it should not be 
extended. 

The Department of Justice memorandum contends that on principle 
there is no basis for such an exception; that numerous statutes ex- 
pressly authorize the acquisition of land alternatively by purchase 
or condemnation; that if authority to condemn is not expressly 
granted, the acquiring officer has such authority under the act of 
August 1, 1888, 25 Stat. 357, 40 U. S. C. 257, so that in every case since 
1888 where the purchase of land has been authorized the election to 
acquire it either by purchase or condemnation is vested in every officer 
authorized to procure it; that there is no basis for a distinction where 
the particular act expressly authorizes condemnation because Congress 
by the said act of August 1, 1888, has invested acquiring officials with 
the discretion to determine whether to purchase or condemn to the 
same extent that it has done so when inserting the alternative in the 
authorizing act; that the unpublished opinion of Acting Attorney 
General Purdy of March 24, 1904, gives no reasons for the statement 
that land acquisition by the Bureau of Reclamation in pursuance of 
the act of June 17, 1902, 32 Stat. 388, did not come within the terms 
of section 355, Revised Statutes; that the argument developed by the 
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Comptroller of the Treasury in 12 Comp. Dec. 691 should not be fol- 
lowed because it relies on no other authority than the said unpublished 
opinion of March 24, 1904; that the decision of the Comptroller Gen- 
eral in 5 Comp. Gen. 953 advanced no additional valid reason for the 
doctrine and seems to rest upon the fact that the lands were to be 
acquired solely for park purposes and with no intention of erecting 
any public buildings thereon ; and that the decision 10 Comp. Gen. 115 
involved acquisitions of land by the Commissioners of the District 
of Columbia for municipal purposes and not purchases “by the United 
States.” 

Irrespective of the weight to be given these matters—and it must 
be conceded that they weigh heavily against the exception urged— 
it seems clear that the Congress has not recognized or adopted any 
such exception to the requirements of section 355, Revised Statutes. 
By the act of February 26, 1931, 46 Stat. 1421, enacted subsequent 
to the cited decisions, it was provided : 


That in any proceeding in any court of the United States outside of the 
District of Columbia which has been or may be instituted by and in the name 
of and under the authority of the United States for the acquisition of any 
land or easement or right-of-way in land for the public use, the petitioner 
may file in the cause, with the petition.or at any time before judgment, a 
declaration of taking signed by the authority empowered by law to acquire 
the lands described in the petition, declaring that said lands are thereby taken 
for the use of the United States. * * 

Upon the filing said declaration of taking and of the deposit in the court, 
to the use of the persons entitled thereto, of the amount of the estimated 
compensation stated in said declaration, title to the said lands in fee simple 
absolute, or such less estate or interest therein as is specified in said declara- 
tion, shall vest in the United States of America, and said lands shall be deemed 
to be condemned and taken for the use of the United States, and the right 
to just compensation for the same shall vest in the persons entitled 
thereto ; 

* * * * * * 


Sec. 5. In any case in which the United States has taken or may take 
possession of any real property during the course of condemnation proceedings 
and in advance of final judgment therein and the United States has become 
irrevocably committed to pay the amount ultimately to be awarded as com- 
pensation, it shall be lawful to expend moneys duly appropriated for that 
purpose in demolishing existing structures on said lands and in ereeting 
public buildings or public works thereon, notwithstanding the provisions of 
section 355 of the Revised Statutes of the United States; Provided, That in 
the opinion of the Attorney General, the title has been vested in the United 
States or all persons having an interest therein have been made parties to 
such pares and will be bound by the final judgment therein. [Italics 
supplied. 


In view of this legislative recognition that section 355, Revised 
Statutes, would otherwise apply in such condemnation matters, and 
the express requirement, under the proviso, for the opinion of the 
Attorney General as to vesting of title, or that all interested persons 
will be bound, before money may be expended upon the land for 
public buildings or public works, it would be highly inconsistent to 
hold—on ground no more firm than that there was alternative 
authority to condemn—that Congress has intended to dispense with 





746 DECISIONS OF THE COMPTROLLER GENERAL 


the requirement of the Attorney General's approval of title where 
the land is purchased. It was said, obiter dictum, in the decision 18 
Comp. Gen. 727, respecting such exception apparently made in the 
prior cited decisions, that “At least it should not be extended.” 
The question being here squarely presented, it must be held, par- 
ticularly in view of the act of February 26, 1931, supra, and the reen- 
actment February 1, 1940, of section 355, Revised Statutes, without 
change in the requirement for the Attorney General’s approval of 
titles, that neither an extension in scope of the so-called exception 
nor its recognition or application in other cases would appear to be 
justified by law. The circumstances that the Bureau of Reclamation 
has operated for many years on the basis of such exemption 
recognized by the Acting Attorney General in 1904, and apparently 
acquiesced in by the Comptroller of the Treasury in 1906, 12 Comp. 
Dec. 691, for what would now appear to be insufficient reasons, or 
that the Tennessee Valley Authority with its broad authority as 
a separate corporate entity has purchased land without the Attorney 
General’s approval of titles, can provide no legal basis for the 
recognition of like authority in the Bonneville project, or other 
agencies, in the absence of a clear expression of the legislative will 
in that respect. If practical considerations appear to dictate the 
acquisition of power-line easements or other land for the Bonneville 
project without the approval of titles by the Attorney General— 
which also is contested by the Department of Justice memorandum— 
the matter is one for submission to the Congress for express exemp- 
tion from the requirements of section 355, Revised Statutes, as has 
been granted in other cases. I do not find sufficient basis for 
recognizing any present existence of such an exemption. 


(B-8123) 


SUNDAYS AND HOLIDAYS—HOLIDAYS—COMPENSATION—INTERMIT- 
TENT EMPLOYMENT AT EMPLOYEER’S OWN VOLITION 


An employee serving intermittently at her own volition under an appointment 
providing for payment at an hourly rate when actually employed and for 
a meximum of ninety hours work in any one month, who was neither re- 
quired to work every day nor to work a regular number of hours every 
day she worked, is not a “regulars” employee of the Government within the 
meaning of the per diem, etc., employee holiday compensation act of June 
29, 1938, 52 Stat. 1246, and is not entitled to compensation for holidays 
when no work was performed. 19 Comp. Gen. 426, amplified. 


a General Elliett te Mrs. Dorothy Bell Hill, February 21, 


Reference is made to your letter of October 25, 1929, as follows: 


it is hereby requested that reconsideration be given to your decision (settle 
ment) of October 12, 1939, relative to claim No, 0821701 for $12.00, representing 
pay for certain holidays occurring during my employment by the Department 
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of Agriculture, Bureau of Home Economics, for the reasons hereinafter stated : 

As indicated in my submission, my appointment was definitely stated to me 
to be on a half-day basis at the rate of 50¢ per hour; 4 hours to constitute a 
full day’s work. This was necessary in view of the nature of the position, which 
was an excepted position under schedule A of the civil service rules. Under 
this position compensation could not exceed $540 per year. 

The contention made by you that employees appointed and paid upon the basis 
of “when actually employed” are employed from day to day rather than on a 
regular basis and are paid only for the days they actually work precludes 
payment of compensation to them for any day on which they do not work, 
including holidays, and are not, therefore, to be regarded as “regular employees 
of the Federal Government whose compensation is fixed at a rate per day, per 
hour * * * relieved or prevented from working solely because of the occur- 
rence of a holiday,” within the meaning of the holiday statute of June 29, 1938, 
52 Stat. 1246. This position is not borne out by your decision of October 9, 
1929 (B-4677.(S)) to the Bureau of Reclamation of the Department of the 
Interior wherein it is stated that even though employees are appointed and paid 
“when actually employed” who are engaged for indefinite periods or for periods 
of not less than 6 months in intermittents, at their own volition * * * are 
“regular employees” for holiday compensation purposes under the act of June 
29, 1988, and may be paid accordingly if they have been continuously on duty 
during the 30 days next preceding the day in question and if all conditions of 
the statute have been met and the holidays for which they may be paid includes 
Mondays and other days (observed where holidays fall on Sundays), specified 
in Executive Order No. 1076 of May 22, 1909. 

The position taken by you in this decision is exactly what my position was 
as an employee of the Bureau of Home Economics. I was employed regularly 
for every workday in the week on a 4-hour basis which constituted a full 
day’s work the same as parts of days constitute a full day’s work for other 
employees such as charwomen, etc., and,.under the circumstances, I feel that I 
am entitled to the amount in question and again make claim for the same. 


The records of this office show that while, under the terms of 
your appointment, you were to be paid at the rate of 50 cents per 
hour when actually employed and were precluded from working 
more than 90 hours in any 1 month, you were not required to work 
regularly every day. Neither were you required to work a regular 
number of hours every day you worked. On November 3, 4, 5, 25, 
and 26, December 9, 10, 12, 14, 27, 28, 29, and 30, 1938, and January 
7 and 14, 1939, you performed no service. While on most of the 
days you worked the period of duty is shown to have been 4 hours, 
there were days on which you worked 134 hours (November 17, 1938), 
2 hours (December 7, 1938), 214 hours (November 7, 1988), 344 
hours (November 19, 1938), 314 hours (October 29, November 18, and 
December 5, 1938), 334 hours (November 16, 1938), 4144 hours (De- 
cember 19 and 20, 1938, and January 12, 1989), and 514 hours (No- 
vember 29 and 30, and December 13, 1938). 

Public Resolution No. 127, dated June 29, 1938, 52 Stat. 1246, 
provides, in part, as follows: 

That hereafter whenever regular employees of the Federal Government 
whose compensation is fixed at a rate per day, per hour, or on a plece-work 
basis are relieved or prevented from working solely because of the occurrence 
of a holiday such as New Year's Day, Washington's Birthday, Memortal Day, 
Fourth of July, Labor Day, Thankagiving Day, Christmas Day, or any other 
day declared a holiday by Federal statute or Hxecutive order, or any day 
on which the departments and establishments of the Government are closed by 


Executive order, they shall receive the same pay for such days as for other days 
on which an ordinary day's work is performed, 
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Your claim has been presented primarily on the assumption that 
you were a “regular” employee of the Government within the mean- 
ing of the holiday statute under the rule stated in decision of October 
%, 1939, 19 Comp. Gen. 426. In said decision there was not considered 
nor decided whether part-time employees may be regarded as “regu- 
lar” employees of the Government within the meaning of the holi- 
day statute. The classes of cases there considered involved employees 
paid on a per diem basis “when actually employed,” not employees 
who are employed only a portion of each work day. In the conclud- 
ing sentence of the third paragraph of your above-quoted letter you 
refer to the cited decision as having held that (quoting from your 
statement) “even though employees are appointed and paid ‘when 
actually employed’ who are engaged for indefinite periods or for 
periods of not less than 6 months in intermittents, at their own 
volition * * * are ‘regular employees’ for holiday compensation 
purposes.” The sentence in question attempts to follow, in general, 
the language used in the third paragraph of the syllabus (19 Comp. 
Gen. 426), but there is for noting that, with reference to the engage- 
ment of the class of employees involved in said statement, both the 
paragraph of the syllabus and the text of the decision contain (with 
reference to such appointments) the qualifying words, “not inter- 
mittently at their own volition.” Therefore, if your employment was 
at your own volition, and since, as hereinbefore indicated, you were 


intermittently employed, your case would be controlled by that part 
of the said decision which reads as follows: 


* * * At the outset, one who is, quoting from the third paragraph of your 
letter, “intermittently employed at his own volition”— if, as inferred, this im- 
plies that he may or may not report for work as and when he chooses—cannot 
qualify as a regular employee in any sense. * * * [Italics supplied.] 


Accordingly, upon the record before this office, it must be concluded 
that you were not a “regular” employee of the Government within the 
meaning of the holiday statute. 

The disallowance of your claim must be and is sustained. 


(B-8353) 


CONTRACTS FOR CARRYING THE MAILS—INAPPLICABILITY OF 
8-HOUR LAW AND FAIR LABOR STANDARDS ACT. 


Contracts for carrying the mails in motor vehicles, between various points such 
as post offices, railroad stations, etc., are excepted from the requirements 
of the 8-hour law of June 19, 1912, 37 Stat. 137, by section 2 thereof which 
provides: “That nothing in this act shall apply to contracts for transporta- 
tion by land or water, or for the transmission of intelligence.” 

Contracts for carrying the mails may not properly require compliance by the 
contractors with the Fair Labor Standards Act of 1938, 52 Stat. 1060. 
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Acting Comptroller General Elliott to the Postmaster General, February 23, 
19 


I have your letter of February 1, 1940, as follows: 


There is transmitted herewith a copy of a pending advertisement inviting 
proposals for carrying the mails in regulation panel- or screen-body motor vehicles 
for the four-year term beginning July 1, 1940. Your attention is particularly 
invited to paragraph 75, reading as follows: 

“The contractor will be required to perform the service in conformity with the 
provisions of the Act of June 19, 1912—eight-hour law—(37 Stat. 137) ; also to 
comply with the provisions of the Fair Labor Standards Act of 1938, approved 
June 25, 1938.” 

In view of the possibility of effecting economies by eliminating from adver- 
tisements inviting proposals for four-year transportation contracts of this class 
the provisions of the Fair Labor Standards Act of 1938, also the provisions of 
the eight-hour law, it will be appreciated if you will furnish this Department 
with an expression of your views as to the applicability of these two acts to 
four-year mail transportation contracts of the class covered by the pending 
advertisement. 

Inasmuch as the advertisement is pending an early decision in this matter 
will be appreciated. 


It is noted from the copy of the pending advertisement that pro- 
posals have been invited— 

* * * for carrying the mails of the United States in the regulation panel- 
or screen-body motor vehicles prescribed by the Department, between post offices, 
post office and railroad stations, the post office and terminal railway post offices, 
post office and steamboat landings, mail stations, the post office and points of 
exchange with electric or cable cars, and between the several post offices, railroad 
stations, terminal railway post offices, steamboat landings, mail stations, or points 
of exchange with electric or cable cars, as prescribed herein; during the term 


beginning July 1, 1940, and ending June 30, 1944, on the routes shown at the 
following cities: * * 


The 8-hour law of June 19, 1912, 37 Stat. 137, provides in section 1 
as follows: 

That every contract hereafter made to which the United States, any Terri- 
tory, or the District of Columbia is a party, and every such contract made for 
or on behalf of the United States, or any Territory, or said District, which may 
require or involve the employment of laborers or mechanics shall contain a 
provision that no laborer or mechanic doing any part of the work contemplated 
by the contract, in the employ of the contractor or any subcontractor contracting 


for any part of said work contemplated, shall be required or permitted to work 
more than eight hours in any one calendar day upon such work; * * * 


Said law prescribes penalties for its violation and proceedings for 


relief from such penalties, if proper. It is further provided in 
section 2 thereof— 


That nothing in this act shall apply to contracts for transportation by land 
or water, or for the transmission of intelligence, * * 

With respect to the applicability of the 8-hour law, supra, to mail 
transportation contracts, it is to be noted that while the first section 
of said law provides that “every contract” thereafter made for or 
on behalf of the United States, involving the employment of laborers 
or mechanics, shall contain the stipulation as to 8-hour labor, the 
second section thereof provides that “nothing in this act” shall apply 
to contracts for “transportation by Jand or water,” or to contracts 
for the “transmission of intelligence.” Hence there is for determi- 
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nation whether contracts of the character here involved fall within 
either of the above exceptions enumerated in section 2, supra. In 
other words, are these contracts for “transportation” or for the 
“transmission of intelligence.” The term “transportation” is defined 
by Webster’s New International Dictionary as an “act of transport- 
ing, or state of being transported,” and the term “transmission” is 
defined as an “act of transmitting, or state of being transmitted; as, 
the transmission of letters, news, and the like * * *.” Also, “in- 
telligence” is defined as “Information communicated, news, notice, 
advice.” 

In view of the foregoing it seems clear that contracts of the class 
which will be involved in the advertisement under consideration— 
covering carriage of mail between various points—are excepted from 
the requirements of the 8-hour law by section 2 thereof. Accordingly, 
a requirement respecting compliance with the 8-hour law should not 
be included in such advertisements or in the contracts resulting 
therefrom. 

With respect to the Fair Labor Standards Act of 1938, 52 Stat. 
1060, it may be stated that the said act neither authorizes nor requires 
that Government contracts contain stipulations as to compliance 
therewith and such stipulations are not necessary to the accomplish- 
ment of the legislative purposes of the appropriation for carrying 
the mails. The present question is not unlike those considered in 
the decisions of this office published at 17 Comp. Gen. 37; 18 id. 285. 
Based on the principles therein stated it must be held that contracts 
for carrying the mails may not properly require compliance by the 
contractors with the Fair Labor Standards Act of 1938. 


(B-3365) 


TRAVELING EXPENSES—LEAVES OF ABSENCE—FOREIGN SERVICE 
OFFICERS—EFFECT ON STATUS OF CONTINUOUS SERVICE ABROAD 
OF CONSULTATION TRIP TO THE UNITED STATES 


Section 22 of the act of February 23, 1931, 46 Stat. 1210, authorizing the 
Secretary of State to order to the United States on his statutory leave of 
absence, at Government expense, any Foreign Service officer or vice consul 
of career who has performed 8 years or more of continuous service abroad, 
does not require that an officer remain at all times physically present within 
the service abroad in order to meet the “continuous service” requirement, 
and where an officer’s temporary return to the United States for consulta- 
tion purposes had direct connection with, or relation to, his assigned post 
of duty abroad, it did not constitute a break in his “continuous service 
abroad” within the meaning of the section. 


Acting Comptroller General Elliott to the Secretary of State, February 26, 
1940: 


I have your letter of February 13, 1940, as follows: 


Mr. Maxwell Blake, American diplomatic agent and consul general at Tangier, 
Morocco, was granted home leave under section 22 of the act approved Feb- 
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ruary 23, 1931, by departmental instruction of October 31, 1938. Due to very 
important official matters, concerning the negotiation of a commercial treaty 
with the Government of Morocco, the Department’s instruction under reference 
informed him that he “should not depart from Tangier, however, until after 
receiving the approval of the Department.” 

On January 9, 1940, the Department’s telegram to Mr. Blake ordered him to 
Washington for consultation and directed him to purchase round-trip trans- 
portation. Then on January 23, 1940, instructions were issued to the consul 
general directing him to preceed on the steamer Saturnia, from Gilbraltar or 
Lisbon, on February 5 or 6, respectively. Mr. Blake will soon return to Tangier 
for additional data and immediately upon procurement of such data, he will be 
ordered to return again to Washington for consultation. 

Mr. Blake’s family could not, under existing regulations, accompany him to 
the United States at Government expense while the consul general was ordered 
to the Department for consultation. Therefore, since Mr. Blake will be ordered 
to return to Tangier, then to proceed to the Department again on consultation 
before he and his family can avail themselves of the leave of absence which 
has been authorized, the Department is apprehensive regarding his leave status. 
Section 22 of the act approved February 23, 1931, states in part: 

“That the Secretary of State is authorized whenever he deems it to be in 
the public interest to order to the United States on his statutory leave of 
absence any Foreign Service officer or vice consul of career who has performed 
three years or more of continuous service abroad. * * *” 

The Department feels that in such cases as this the return of an officer to 
the United States on consultation should not be construed as a break in his 
continuous service abroad. Therefore, it will be greatly appreciated if you 
can issue a decision at an early date permitting Mr. Blake and his family to 
proceed to the United States on home leave at Government expense when his 
periods of consultation in the Department are completed. 


The words, “continuous service,” ‘appearing in the quoted statute, 
are not used literally as requiring the Foreign Service officer to re- 
main at all times physically within the “service abroad”; nor do 


such words appear synonymous with uninterrupted service. Com- 
pare Jn re Schneider, 164 Fed. 335, 336; In re Deans, 208 Fed. 1018; 
In re Kalpachnikoff, 28 Fed. (2d) 288. In the case presented, the 
return of the officer to the United States for consultation purposes 
had direct connection with, or relation to, his assigned post of duty 
abroad, and in nowise affected his assignment as such. Accordingly, 
the officer’s return to the United States for the purpose indicated 
would not constitute a break in his “continuous service abroad” within 
the meaning of the quoted statute. 


(B-5789) 


OFFICERS AND EMPLOYEES—HOLDING TWO POSITIONS—ACCEPT- 
ANCE OF ONE “OFFICE” VACATING ANOTHER—STATUS OF POSITION 
IN OFFICE OF ALIEN PROPERTY CUSTODIAN 


While the moneys available to the Alien Property Custodian appointed to 
administer the Trading with the Enemy Act of October 6, 1917, 40 Stat. 
411, for the payment of expenses of his office were derived from funds, etc., 
“due or belonging to an enemy, or ally of enemy,” the position of chief of 
accounts in his office was nevertheless an “office” within the meaning of the 
act of July 31, 1894, 28 Stat. 205, prohibiting appointment of a person 
holding an “office” with an annual salary of $2,500, to another “office” to 
which compensation is attached unless specially authorized by law. Ques- 
tion whether appointment to said position of employee holding an “office,” 
with salary of more than $2,500 per annum, was valid or void because of 
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the said prohibition discussed and determined in favor of its validity, 
thus requiring refund of salary paid under the first “office” after the 
second appointment. Various dual compensation acts—sections 1763, 1764, 
1765, Revised Statutes; and acts of July 31, 1894, and May 10, 1916, as 
amended—discussed. 


Acting Comptroller General Elliott to the Secretary of the Interior, February 
26, 1940: 


I have your letter of August 25, 1939, as follows: 


Your attention is invited to the attached photostatic copies of statements 
furnishing information in connection with apparent dual service rendered by 
Mr. Herbert S. Ward during the period May 25 through May 29, 1925, in the 
Department of Agriculture and the office of the Alien Property Custodian. 

A decision is requested as to whether these payments constitute a violation 
of the dual compensation statute. 


It is understood that Mr. Ward now is employed in your De- 
partment. 

It appears from the exhibits referred to in your letter, and from 
other information on file in this office, that from May 25 through 
May 29, 1925, Herbert S. Ward received salary as an employee of 
the Department of Agriculture in the amount of $41.66, payment 
having been made from the appropriation Salaries, Office of Secre- 
tary of Agriculture, 1925. Also, it appears from exhibits attached 
to your letter that Mr. Ward received salary payments totaling $50 
for that period (May 25 to 29, inclusive) as an employee in the office 
of the Alien Property Custodian, such payments having been made 
from the Administrative Expense Fund, Office of Alien Property 
Custodian. 

It is stated in memorandum attached to your letter that the latter 
fund is derived from interest earned by the estates of aliens adminis- 
tered by the Alien Property Custodian, and the suggestion is made 
that in view of that fact the prohibitions against receiving dual com- 
pensation as contained in the act of May 10, 1916, as amended (39 
Stat. 120, 582), may not apply in the present case. With respect to 
that suggestion it is to be noted that there is for consideration here 
not only the act of May 10, 1916, but, also, the several other dual 
compensation statutes—particularly section 2 of the act of July 31, 
1894, 28 Stat. 205, as amended (5 U.S. C. 62). 

Prior to the enactment of the 1894 act the principal statutory pro- 
visions against the receipt of dual compensation were those contained 
in sections 1763, 1764, and 1765, Revised Statutes, It was provided, 
in substance, by those three sections that one who holds an office, the 
salary or annual compensation attached to which amounts to $2,500 
should not receive compensation for discharging the duties of any 
other office ; that no allowance, additional pay, or compensation in any 
form should be made to any officer or clerk for the disbursement of 
public money or for any extra service whatever, unless an express 
authorization was made by law for such additional pay, extra allow- 
ance, or compensation. In January 1887 the Supreme Court of the 
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United States, construing said three sections together, reached the con- 
clusion that they merely prohibit a person who holds a designated 
office or appointment for which definite compensation is provided, 
from receiving extra compensation for additional duties added to or 
connected with the regular duties of the same office, but that they 
have no application to a case where two distinct offices or employments, 
each with its own compensation fixed by law or regulation, are held by 
one person at the same time. United States v. Saunders, 120 U.S. 126, 
129. This construction was again embraced and applied in 
March 1893, in the case of United States v. McCandless, 147 U. S. 692. 
The following year the act of July 31, 1894, 28 Stat. 205, referred to 
above, was enacted into law. It was provided therein that: 

* * * No person who holds an office, the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 


unless specially heretofore or hereafter specially authorized thereto by 
awe! Some 


Referring to this enactment the Court of Claims, in Pack v. United 
States, 41 Ct. Cls. 414, 428, stated : 

The evident purpose of the Congress by the act of 1894 was to remedy the 
mischief which was not cured by the previous legislation respecting dual com- 
pensation of officers of the Government. The previous legislation had been 
construed as not prohibiting the holding by the same person of two distinct 
offices, each with its own duties and compensation, and to that end the act of 
1894 was passed, which in express terms prohibits the appointment to or the 
holding of an office by anyone who at the time holds an office with a salary of 
$2,500 attached, unless specially authorized by law. 

The act of May 10, 1916, referred to in the memorandum attached 
to your letter, did not supersede or displace the prior dual compensa- 
tion laws, but constituted rather, an addition to then existing legisla- 
tion upon the subject of dual compensation. It provided in pertinent 
part that: 

That unless otherwise specially authorized by law, no money appropriated by this 
or any other act shall be available for payment to any person receiving more 
than one salary when the combined amount of said salaries exceeds the sum of 
2,000 per annum, * * * 

There appears to be no question in the present case but that the 
position held by Mr. Ward in the Department of Agriculture was of a 
character covered by the terms of both the 1894 and the 1916 acts, 
and that his appointment to another office of the same or similar 
nature while occupying said position was, in the absence of special 
statutory authorization, prohibited by said laws. However, as 
previously noted, the position of chief of accounts, Office of Alien 
Property Custodian, is in certain respects dissimilar to an office such 
as the one held by Ward in the Department of Agriculture. There- 
fore, in order to determine whether his appointment to the new posi- 
tion and his occupancy thereof in the Office of Alien Property 
Custodian while he was employed, also, in the Department of Agri- 
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culture constitates a violation of the above-quoted laws, or either of 
them, it is necessary to consider the character of said new position, 
the nature of the Administrative Expense Fund, etc. 

By the terms of the Trading with the Enemy Act of October 6, 
1917, 40 Stat. 411, the President was authorized to appoint an Alien 

Property Custodian and such other employees as were necessary “for 
the due administration of the provisions of this act.” The Alien 
Property Custodian was empowered to receive money and property 
in the United States “due or belonging to an enemy or ally of 
enemy.” Section 6 of the act. The money so received was to “be 
deposited forthwith in the Treasury of the United States” and might 
be invested and reinvested by the Secretary of the Treasury in 
‘United States bonds or certificates of indebtedness under such rules 
and regulations as the President should prescribe. All the other 
property transferred or delivered to the Alien Property Custodian 
pursuant to the terms of the act was to be held and administered by 
him (with certain exceptions not here pertinent), and he was em- 
powered by section 12 of said act, as amended (40 Stat. 411 and 
460), to “manage such property and do any act or things in respect 
thereof or make any disposition thereof or of any part thereof, by 
sale or otherwise, and exercise any rights or powers which may be 
or become appurtenant thereto or to the ownership thereof in like 
manner as though he were the absolute owner thereof * * *.” 
From the funds and property so held the Alien Property Custodian 
was authorized, by the act of March 4, 1923 (42 Stat. 1516), among 
other things, to pay the necessary expenses incurred by him “in pro- 
tecting or administering the same”—said expenses to be paid “out 
of the money or other property * * * in respect of which such 
expenses are incurred, or (if such money or other property is insuffi- 
cient) out of any other money or property held for the same person.” 
Section 24 of the act. With respect to the payment of such expenses 

it is provided, also, in section (3) (b) of Executive Order 2813, 

dated February 26, 1918, that— 

The Alien Property Custodian may pay all reasonable and proper expenses 
which may be incurred in or about securing possession or control of money or 
other property and in or about collecting dividends, interest, and other income 
therefrom, and in otherwise protecting and administering the same. So far as 


may be, all such expenses shall be paid out of, and in any event recorded as a 
charge against, the estate to which such money or other property belongs. 


Also, see section 8 of “Powers of Management and Administration, 
Including Sale or Other Disposition” as contained in Executive 
Order 2916 of July 16, 1918. Apparently it was pursuant to author- 
ity thus provided that Mr. Ward was employed as chief of accounts, 
Office of Alien Property Custodian, and that there was established 


the Administrative Expense Fund from which his salary, as such 
official, was paid. 
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It will thus be noted that he was apparently appointed pursuant to 
the terms of the Trading with the Enemy Act to assist in the admin- 
istration of said law. The position which he held, having been estab- 
lished pursuant to authority created by Federal law, was clearly “a 
public station, or employment, conferred by the appointment of gov- 
ernment” and embraced “the ideas of tenure, duration, emolument, 
and duties.” Accordingly, it conforms to the accepted and fre- 
quently quoted definition of the term “office.” United States v. Hart- 
well, 6 Wall. 385, 393. The term “officer” being one “inseparably 
connected with an office” (Metcalf and Eddy v. Mitchell, 269 U. 8. 
514, 520), it follows that Mr. Ward occupied said office in the Office 
of Alien Property Custodian, in the capacity of an officer of the 
United States. 

As previously noted, it is clear, also, that the position occupied 
by Mr. Ward in the Department of Agriculture is within the defini- 
tion of the term “office.” Since his compensation as occupant of this 
“office” was $3,000 per year, it follows that so long as he held it he 
was a public officer holding “an office the salary or annual compen- 
sation attached to which amounted to the sum of two thousand five 
hundred dollars” within the meaning of the act of July 31, 1894. 
Therefore, by the terms of this act, so long as he continued to occupy 
the Department of Agriculture position he was prohibited from 
being appointed to or holding “any other office to which compensa- 
tion is attached unless specially heretofore or hereafter specially 
authorized thereto by law.” No such specific authorization having 
been made, it follows that if his appointment to the office of Chief 
of Accounts in the Alien Property Custodian’s office was to be effec- 
tive prior to his separation from the office held by him in the De- 
partment of Agriculture, the new appointment “might well be held 
to be void, leaving the person in possession of the first office.” United 
States v. Harsha, 172 U.S. 567, 572. 

The question remains as to whether the appointment as chief of 
accounts occurred while Ward was in fact an employee of the Depart- 
ment of Agriculture, and was therefore void, or whether it occurred af- 
ter his separation from service in said Department, and was therefore 
valid. Of course, if the new appointment was void, the only com- 
pensation to which Ward was entitled during the period here in 
question was that provided by the position in the Department of 
Agriculture. On the other hand, if the new appointment was valid, 
it must be because at the time it was made Ward was no longer 
occupying the position in the Department of Agriculture, in which 
event the only compensation properly for payment was that provided 
by the new position in the office of the Alien Property Custodian. 

It is not to be presumed that the parties to this new appointment 
intended to act in violation of law. As stated by the Court of Claims 
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in McMuth v. United States, 51 Ct. Cls., 356, 361: “We should 
construe the act of appointment in such manner as to give it validity 
instead of invalidity when that course can be adopted.” Affirmed, 
248 U. S. 151. Accordingly, there appears for application here the 
rule that “an officer who accepts another appointment inconsistent 
with the first will be regarded as having resigned or vacated the first 
office.” 3 Comp. Gen. 1012, 1013, and cases there cited. It follows 
that Ward was not legally in the employ of the Department of Agri- 
culture during the period May 25 to May 29, 1925, inclusive, and 
that appropriate steps should be taken to effect collection of the 
$41.66 paid to him for this period by A. Zappone, disbursing clerk, 
Department of Agriculture, on D. O. voucher 209909. Any money so 
collected should be deposited into the Treasury of the United States 
to the credit of the appropriation, 01500, Salaries, Office of Secretary 
of Agriculture, 1925. 


(B-8426) 


PAY AND ALLOWANCES—WARRANT OFFICERS OF THE COAST GUARD 
COMMISSIONED FROM CIVILIAN POSITIONS IN THE LIGHTHOUSE 
SERVICE 


In measuring the total compensation payable to a commissioned warrant 
officer of the Coast Guard appointed from the civilian position of master 
of a lighthouse tender pursuant to section 4 (a) of the act of August 5, 
1939, 53 Stat. 1216, the commutation of rations payable in connection 
with the civilian position for the fiscal year 1940 under the applicable 
regulations of the former Lighthouse Service which was transferred to 
and consolidated with the Coast Guard under the President’s Reorgani- 
zation Plan No. II, may be considered part of the annual pay and allow- 
ances under the provision of section 7 of the act which saves, to any person 
commissioned or appointed pursuant to the act, the total annual com- 
pensation and allowances he was receiving on the date of his commission 
or appointment. 


Assistant Comptroller General Elliott to the Secretary of the Treasury, Feb- 
ruary 26, 1940: 


There has been received your letter of February 5, 1940, as follows: 


On July 1, 1939, the Bureau of Lighthouses, Department of Commerce, was 
transferred to and consolidated with the Coast Guard under the provisions of 
Reorganization Plan No. II, issued under authority of the Reorganization Act 
of 1939 (Public, No. 19, 76th Congress). Section 8 (a) and (c) of the Reor- 
ganization Act of 1939 reads as follows: 

“Sec. 8 (a) All orders, rules, regulations, permits, or other privileges made, 
issued, or granted by or in respect of any agency or function transferred 
to, or consolidated with, any other agency or function under the provisions 
of this title, and in effect at the time of the transfer or consolidation, shall 
continue in effect to the same extent as if such transfer or consolidation had 
not occurred, until modified, superseded, or repealed. 

“(c) Ail laws relating to any agency or function transferred to, or con- 
solidated with, any other agency or function under the provisions of this title, 
shall, insofar as such laws are not inapplicable, remain in full force and effect.” 

Paragraphs (a) and (b), Article 363, Regulations for the United States 
Lighthouse Service, 1927, provide as follows: 

“368. Subsistence of officers and crews of vessels.—(a) The rates for sub- 
sistence for officers and crews of vessels of the Lighthouse Service shall be 
as fixed by the department. (See Art. 364 as to allowance during absences.) 
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“(c) Commutation of rations is authorized for officers and crews of light 
ships and tenders and officials and other authorized persons of the Lighthouse 
Service on duty on board of such tenders or vessels, and money accruing from 
commutation for rations and provisions for the above-named persons on board 
of tenders and lightships may be paid on proper vouchers to the person having 
—. of the mess of such vessels. (From act of August 24, 1912, 37 Stat. 

.)* 
Section 3 of the act of May 13, 1988, 52 Stat. 353 (U. S. C., Supp. IV, title 33, 
sec. 770), provides that: 

“Sec. 3. Money accruing from commutation of rations and provisions for work- 
ing parties in the field, officers and crews of light vessels and tenders, and officials 
and other autherized persons on board of such tenders or vessels, after payment 
on proper vouchers to the ollicer in charge of the mess of such vessel or party, 
as provided by law, may be expended and accounted for pursuant to regulations 
prescribed by the Secretary of Commerce, notwithstanding the provisions cf the 
Act of June 26, 1934 (48 Stat. 1233).” 

The act of. June 29, 1939 (Public, No. 156, 76th Congress), making appropriations 
for the Department of Commerce for the current fiscal year, includes the 
following : 

“General expenses, Lighthouse Service—For supplies, * * * rations and 
provisions or commutation thereof for working parties in the field, officers and 
crews of light vessels and tenders, and officials and other authorized persons of 
the Lighthouse Service on duty on board of such tenders or vessels, and money 
accruing from commutation for rations and provisions for the above-named 
persons on board tenders and light vessels or in working parties in the field may 
be paid on proper vouchers te the person having charge of the mess of such 
vessel or party; * * *.” 


Sec. 4 (a) of the act of August 5, 1989 (Public, No. 291, 76th Congress), reads 
as follows: 

“Sec. 4: (a) The President is hereby authorized to commission by and with the 
advice and consent of the Senate, as chief warrant officers of the Coast Guard 
as the needs of the service may require, such personnel of the Lighthouse Service 
as, on June 30, 1989, met the requirements for retirement (except those relating 
to age and period of service) of section 6 of the act approved June 20, 1918, as 
amended and supplemented, and who possess such mental, moral, professional, 
and physical qualifications as may be prescribed by the Secretary.” 

Section 7 of the act of August 5, 1989, provides, in part, that: 

“Sec. 7. No person commissioned, appointed, or enlisted in the Coast Guard 
pursuant to this act shall suffer any reduction in the total of the annual compen- 
sation and allowances which he was receiving on the date of his commission, 
appointment, or enlistment. * * *” 

Under the authority of section 4 (a) of the act of August 5, 1989, it is intended 
to recommende for a commission as chief warrant officer, Mr. George Larsen, 
master of the lighthouse tender Sunflower. His present salary as a civilian officer 
is $3,300 and he is subsisted by the Government in accordance with regulations 
of the former Lighthouse Service and with funds made available in the appro- 
priation “General Expenses, Lighthouse Service, Coast Guard, 1940,” as herein- 
before set forth, at a present cost of 60 cents per day or $219 per year. As a 
chief warrant officer the total pay and allowances of Mr. Larsen will be, pay 
$2,000, the allowance for subsistence $438, and the allowance for quarters $720, 
making his total pay and allowances as chief warrant officer $3,158. 

In view of the fact that the above-mentioned provision for subsistence is the 
only additional benefit authorized by law to employees ef the former Lighthouse 
Service (aside from certain transportation allowances), it is the opinion of this 
Department that, under section 7 of the act of August 5, 19389, Mr. Larsen, as 
a chief warrant officer, legally will be entitled to receive a salary of $3,300 
and continue te be subsisted by the Government until such time as the total pay 
and allowances to which he would be entitled in his grade of chief warrant 
officer is equal to or greater than his salary of $3,300, plus the cost of subsistence 
furnished by the Government, and unless otherwise advised by you to the 
contrary, this procedure will govern the induction inte the military service of 
the Coast Guard, under the authority contained in section 4 (a) of the act of 
August 5, 1989, of personnel of the former Lighthouse Service subsisted by the 
Government. 

There are pending at the present time some 250 appointments similar to that 
of Mr, Larsen and it will be greatly appreciated if your decision in the premises 
is expedited. 
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Section 10 (b) of the Reorganization Act of 1939, approved April 
8, 1939, 53 Stat. 563, provides: 


Any transfer of personnel under this title shall be without change in classi- 
fication or compensation, except that this requirement shall not operate after 
the end of the fiscal year during which the transfer is made to prevent the 
adjustment of classification or compensation to conform toe the duties to which 
such transferred personnel may be assigned. 


Section 9 of the act of August 5, 1939, 53 Stat. 1217, repealed all laws 
or parts of laws inconsistent therewith. Section 7 saved to a person 
commissioned in the Coast Guard pursuant to the act of August 5, 
1939, the total annual compensation and allowances he was receiving 
on the date of his commission. 

The act of August 24, 1912, 37 Stat. 469, under General expenses, 
Lighthouse Service, provided : 

For * * * rations and provisions or commutation thereof for keepers of 
lighthouses, officers and crews of light vessels and tenders, and officials and other 
authorized persons of the Lighthouse Service on duty on board of such tenders 
or vessels, and money accruing from commutation for rations and provisions for 
the above-named persons on board of tenders and light vessels may be paid on 
proper vouchers to the person having charge of the mess of such vessels, * * * 

Similar provision has appeared in the annual appropriation acts for 
the Lighthouse Service since that time including the fiscal year 1940, 
58 Stat. 913. The commutation value of the rations for the last men- 
tioned year is stated in your letter to be 60 cents per day. Commuta- 
tion of rations payable during the fiscal year 1940 from the appropria- 
tion “General Expenses, Lighthouse Service, Coast Guard” at the rate 
fixed administratively under the regulations may be considered part 
of the annual pay and allowances under the provisions of section 7 of 
the act of August 5, 1939, 53 Stat. 1216, in measuring the total com- 
pensation payable to a commissioned warrant officer of the Coast 
Guard appointed from the civilian position of master of a lighthouse 
tender. . 


(B-8585) 


LEASES—LONG TERM—APPROPRIATION AVAILABILITY AND 
ADVANCE PAYMENTS 


A lease executed by or on behalf of the United States for a term of years, in the 
absence of specific statutory authority therefor, is binding upon the United 
States only to the end of the fiscal year for which the appropriation involved 
was available at the beginning of the term with an option in the Government 
of renewal from year to year until the end of the term. 

An appropriation for the “purchase of lands, interests therein, and temporary 
use thereof as authorized by law,” would be ineffective, insofar as the acqui- 
sition of lands or interests therein is concerned, unless there be elsewhere 
specific statutory authority for such acquisitions. 

The provision for “purchase of lands and rights-of-way” in the current annual 

War Department appropriation under the title “Seacoast Defenses,” does 

not make the appropriation available for payments in advance under a lease, 

or authorize the making of leases for a longer term than one year, and for 
any advance payment it would be necessary to have in the appropriation or 
elsewhere a specific exemption from the advance payment prohibition of 
section 3648, Revised Statutes. Appropriate language suggested for incor- 
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poration in said appropriations to authorize the purchase of leasehold estates 
in lands where a fee simple title cannot be acquired. 


Acting Comptroller General Elliott to the Secretary of War, February 27, 1940: 
I have your letter of February 16, 1940, as follows: 


In the execution of the projects which are annually appropriated for under the 
title “Seacoast Defenses” in the Military Appropriation Acts, it is frequently 
necessary to purchase land to accommodate certain defensive works or their 
accessories. The acquisition of this land is authorized by the words quoted below 
from the regularly recurring language of the annual appropriations: 

“For all expenses incident to the * * * construction * * * of fortifi- 
cations and other works of defense, and their accessories, including * * * 
purchase of lands and rights-of-way as authorized by law, * * *” 

Under the treaty now in force between the United States and the Republic of 
Panama, the acquisition of the fee-simple title to additional land under the juris- 
diction of that Republic is not in general considered desirable. Leases for 999 
years or similar long periods are, however, feasible under the treaty and meet the 
essential requirements of the seacoast defenses. 

In order that funds to be appropriated in the future for seacoast defenses may 
be available for the acquisition of such leasehold interests in the Republic of 
Panama as the necessity therefor may arise, it becomes necessary for this Depart- 
ment to recommend to Congress such changes in wording, if any, as should be 
made from that carried in previous annual appropriations for the acquisition of 
land for seacoast defenses. A decision is accordingly requested whether the 
wording previously carried in this annual appropriation as indicated in the 
above-quoted language would be sufficiently specific to permit payment therefrom 
for the acquisition of such long-term leases. 

Should your decision on this matter be in the negative, information will be 
appreciated whether such long-term leases may not be acquired under the 
following wording: 

“For all expenses incident to the * * * construction * * * of fortifi- 
cations and other works of defense, and their accessories, including * * * 
purchase of lands, interests therein, and temporary use thereof as authorized 
bylaw, °. 4.2% 

In this connection, attention is invited to the provision contained in the Third 
Deficiency Appropriation Act, fiscal year 1939, approved August 9, 1939, under 
the title “Acquisition of land, Republic of Panama.” The language of this 
provision was enacted in accordance with the recommendation of the War 
Department, but it is desirable to restrict any additional language to be pro- 
posed to Congress in future annual appropriation acts to the minimum. For 
this reason, your decision is also specifically requested as to the necessity for 
the inclusion of any suspension of the provisions of R. S. 3648 in connection 
with the above language on which your decision is requested. 

As the hearings before the House Committee on Appropriations upon the 
estimates for the Military Establishment for the fiscal year 1941 will begin 
during the current month, an early decision upon this matter will be appreciated. 


Section 3648, Revised Statutes, provides: 


No advance of public money shall be made in any case whatever. And in all 
eases of contracts for the performance of any service, or delivery of articles 
of any description, for the use of the United States, payment shall not exceed 
the value of the service rendered, or of the articles delivered previously to 
such payment. * * * 


Section 3679, Revised Statutes, as amended and restated in 31 
U. S. Code 665, provides: 


No department of the Government shall expend, in any one fiscal year, any 
sum in excess of appropriations made by Congress for that fiscal year, or 
involve the Government in any contract for the future payment of money in 
excess of such appropriations. 


It has been repeatedly held both by this office and by the courts 
that a lease executed by or on behalf of the United States for a 
term of years, in absence of specific statutory authority therefor, is 

246222" 405) 











760 DECISIONS OF THE COMPTROLLER GENERAL 


binding upon the United States only to the end of the fiscal year 
for which the appropriation involved was available at the beginning 
of the term with an option in the Government of renewal from year 
to year until the end of the term. 1 Comp. Gen. 10; 5 id. 355; Chase 
v. United States, 155 U. S. 489; Bradley v. United States, 98 U. S. 
104; United States v. Doullut, 213 Fed. Rep. 729; and Reed Smoot v. 
United States, 38 Ct. Cls. 418. 

It is not stated in your submission whether the payments under 
the contemplated long-term leases are to be made yearly in arrears 
or in advance, or in a lump sum in advance for the entire term. For 
any advance payment it would be necessary to have in the appropria- 
tion or elsewhere a specific exemption from the provisions of said 
section 3648, Revised Statutes. 

The provision in the current annual appropriation for “purchase 
of lands and rights-of-way” would not make said appropriation 
available for payments in advance under a lease. Neither would it 
authorize the making of leases for a longer term than 1 year. 

An appropriation for the “purchase of lands, interests therein, and 
temporary use thereof as authorized by law” would be ineffective, 
insofar as the acquisition of lands or interests therein is concerned, 
unless there be elsewhere specific statutory authority for such 
acquisitions. 

The provision in the Third Deficiency Act for the fiscal year 1939, 
approved August 9, 1939, referred to in your submission, is as follows: 

Acquisition of land, Republic of Panama: So much of the appropriation for 
the acquisition of land in the Republic of Panama contained in the Supplemental 
Military Appropriation Act, 1940, and so much of the appropriation for Seacoast 
Defenses, Panama Canal, contained in the Second Deficiency Appropriation Act, 
fiscal year 1939, as may be required therefor, are hereby made available, in 
addition to the acquisition of fee simple title to lands, for leasehold or other 
‘interests therein, the temporary use thereof, or right pertaining thereto, without 
reference to section 3648, Revised Statutes (31 U. S. C., 529): Provided, That 
the Secretary of War is authorized to accept donations of such land, temporary 
use thereof, or other interest therein, or right pertaining thereto. 

A situation similar to that referred to in your letter arose in con- 
nection with the use of the Foreign Service building fund under 
the Department of State and was taken care of by a provision in 
section 6 of the act of May 7, 1926, 44 Stat. 403, as follows: 

The authority granted to acquire sites and buildings by purchase shall, in 
cases where it is impossible to acquire title, be construced as authority to acquire 
the property by lease for a term sufficiently long, in the judgment of the com- 
mission, to be practically equivalent to the acquisition of title. 

A similar general provision for land acquisitions by the War De- 
partment in Panama would appear to accomplish the desired purpose, 
but since no such general provision now exists for such acquisitions 
and it being understood that what is desired is a provision in the ap- 
propriation for seacoast defenses which will authorize the purchase 
of leasehold estates in the lands where a fee simple title cannot be 
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acquired, there is suggested for consideration inserting in the appro- 
priation, in lieu of the language suggested in your letter, language 
as follows: 


* * * including * * * acquisition of lands, leaseholds and other inter- 
ests therein, and temporary use thereof: Provided, That in the acquisition of 
leasehold interests payment may be made in advance for the entire term not- 
withstanding the provisions of section 3648, Revised Statutes, * * * 


(B-8531) 
ADVERTISING—BIDS—WITHDRAWALS 


The general rule is that proposals that have been submitted in response to a 
Government advertisement for bids may not be withdrawn after they have 
been opened even before award is made and that the bidder is bound to 
accept the award. 

Where an invitation for bids referred to the Standard Government Instructions 
to Bidders which provides, in paragraph 14, that “Bids may be withdrawn 
on written or telegraphic request received from bidders prior to the time 
fixed for opening,” and the low bidder agreed, by the terms of its bid, to 
execute a contract upon receipt of written notice of acceptance within 20 
days from the date of opening of the bids, the said bidder was bound to 
accept the award which was made within 20 days from the date of opening, 
and if it should refuse to perform the resulting contract it should be 
charged with any excess cost of procuring the materials elsewhere. 


Acting Comptroller General Elliott to the Secretary of War, February 28, 1940: 
There was received your letter of February 13, 1940, as follows: 


At 2:00 p. m., on January 12, 1940, bids were opened at Picatinny Arsenal 
covering the procurement of 350,000 lbs. of T. N. T. Several bids were received 
and the Trojan Powder Company submitted one bid in response to the adver- 
tised specifications and a conditional bid not responsive to the advertised specifi- 
cations, The conditional bid was not for consideration in view of the fact that 
to take advantage of this bid it would have been necessary for the Government 
to cancel an existing contract with another firm. Such condition could not be 
considered in connection with the proposed program, as it would have injected 
new considerations not available to other bidders. Therefore, bid No. 2 of the 
Trojan Powder Company was rejected. The commanding officer, Picatinny 
Arsenal, forwarded all bids and pertinent papers to the War Department for 
advice and was authorized to accept bid No. 1 of the Trojan Powder Company, 
which was the lowest bid responsive to the circular advertisement. 

The bid of the Trojan Powder Company stated that twenty (20) days would 
be granted for acceptance of the bid. This would permit acceptance up to 2:00 
p. m., February 1st. On January 31st, letter was presented in the Office of the 
Chief of Ordnance by a representative of the Trojan Powder Company which 
stated that the twenty (20) day period of acceptance was then being terminated 
and that no award would be accepted under bid No. 1. <A; copy of this letter 
is inclosed herewith (Incl. 1). The Trojan Powder Company was immediately 
notified by telegram from the Chief of Ordnance (Incl. 2) that bids could not 
be cancelled or withdrawn during the period for acceptance indicated in the bid. 
On the same date the contracting officer (commanding officer, Picatinny Arsenal) 
wired the Trojan Powder Company that bid No. 1 had been accepted and award 
made accordingly. 

There is also inclosed letter dated January 31st (Incl. 3), from the Trojan 
Powder Company to the commanding officer, Picatinny Arsenal, extending the 
period of acceptance under its bid No. 2. As previously stated, this was a 
conditional bid and was rejected. 

“The general rule is that proposals that have been submitted in response 
to an advertisement for bids may not be withdrawn after they have been 
opened, even before award is made, and that the bidder is bound to accept 
the award. 24 C. D. 534; 6 C. G. 504.” 

It will be noted that in inclosure 4 (letter from Trojan Powder Company 
to the Chief of Ordnance dated February 2, 1940), the Trojan Powder Com- 
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pany injects a feature having no bearing whatsoever on this procurement, i. e., 
an award previously made with the Triton Chemical Corporation based upon 
your decision B-511 [B-5111], dated July 26, 1939. While there has been a 
delay in delivery under the Triton Chemical Corporation's contract, it is not 
in default. Furthermore, it is the opinion of this office that decision as to 
whether a contractor is conscientiously performing under his contract or 
should be considered in default is a matter for administrative determination 
rather than the opinion of one of the contractor’s competitors. 

In order that all correspondence in this matter may be before you for con- 
sideration, letter from the Trojan Powder Company to the Assistant Secretary 
of War (incl. 5), dated February 1, 1940, is also inclosed herewith. It is 


requested that all of the inclosures hereto be returned to this office with your 
decision. 


In view of the fact that it now appears that the Trojan Powder Company 
will not sign the contract resulting from award made in response to circular 


advertisement 672—40-984, opened January: 12, 1940, the following specific ques- 
tions are asked: 


(1) May the Trojan Powder Company be permitted to withdraw its bid? 
(2) If not, should award be made to the next lowest bidder and the differ- 


ence charged to the account of the Trojan Powder Company, if they refuse to 
sign a contract? 


As final date of acceptance for other bids in response to this advertisement 
is March 12, 1940, an early reply will be appreciated. 

In substance the contentions of the Trojan Powder Company are 
that it withdrew its bid before it was accepted by the Government 
and that it had a right to do so for the reason there was nothing 
in its bid as originally submitted prohibiting or preventing it from 
withdrawing any time before acceptance by the Government. The 
terms of the bid were that the company “agrees upon receipt of 
written notice of the acceptance of this bid within twenty (20) 
days * * * after the date of opening of the bids, to execute, if 
required, the Standard Government Form of Contract (Standard 
Form No. 32) in accordance with the bid as accepted * * *,” 

The Standard Government Instructions to Bidders, referred to in 
the invitation for bids, provides in paragraph 14— 

Withdrawal of bids——Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

The general rule is that proposals that have been submitted in 
response to an advertisement for bids may not be withdrawn after 
they have been opened even before award is made and that the 
bidder is bound to accept the award. 17 Comp. Gen. 536; 9 id. 160; 
6 id. 504; id. 786; 24 Comp. Dec. 534; and W. A. Scott v. United 
States, 44 Ct. Cls. 524. 

The contention of the Trojan Powder Company that there was no 
agreement on its part that it would not withdraw its bid for 20 days 
after the bids were opened is not supported by the facts, since said 
company did agree to execute a contract upon receipt of written 
notice within 20 days from the date of opening of the bids, and, in 
addition, since the bid must be considered in the light of paragraph 
14 of the instructions, supra, there was in effect an agreement by the 
company not to withdraw its bid during the 20 days the Government 
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was allowed for consideration of the bids after opening. Hence, the 
Trojan Powder Company was not authorized to withdraw its bid 
No. 1 and the acceptance thereof gave rise to a contract legally bind- 
ing on said bidder. United States v. New York and Porto Rico 
Steamship Company, 239 U. S. 88. 

Accordingly, said company should be required to perform, and, in 
the event of refusal, the materials may be purchased from the next 
lowest bidder and the difference in price charged to the defaulting 


bidder. 


The papers transmitted with your letter are returned herewith. 


(B-8618) 


OFFICERS AND EMPLOYEES—TRANSFERS—UNCLASSIFIED TO CLASSI- 
FIED POSITIONS—SALARY RATES AND CLASSIFICATION GRADES— 
PER ANNUM EQUIVALENT OF HOURLY RATE 


A transfer from a position in the field service which has not been classified 
under the Classification Act of 1923, as amended, to a position, which 
falls within the purview of the act, in the field service of another Govern- 
ment agency, is not to be regarded as a new appointment requring the 
initial salary rate for the position to which transferred to be fixed at the 
minimum rate of the grade in which the position is allocated, and hence 
one of the salary rates above the minimum of the grade, not to exceed 
the rate paid in the unclassified position prior to the transfer, may be 
fixed initially. 

Where an employee serving in the field service of the Post Office Department in 
an unclassified position as substitute garageman-driver at an hourly rate 
is transferred to a position, in the field service of another agency, which is 
classified under the Classification Act of 1923, as amended, in a grade in 
which per annum rates are paid, he may be paid initially at a rate in excess 
of the minimum rate of the grade provided it does not exceed the per 
annum equivalent of the rate paid prior to the transfer, and such equivalent 
may be computed on the basis of service of 8 hours per day and 306 days 
per year as the act of May 12, 1939, 53 Stat. 740, provides that when a sub- 
stitute garageman-driver is appointed as a regular garageman-driver he 
shall be given credit for the actual time served as a substitute on the basis 
of 1 year for each 306 days of 8 hours. 


Acting Comptroller General Elliott to the Federal Works Administrator, Feb- 
ruary 28, 1940: 


I have your letter of February 15, 1940, as follows: 


It is proposed to transfer Mr. Cecil O. Dixon and Mr. John J. Taggart from 
the Post Office Department, field service, to positions in the field service of this 
agency, and the question has arisen as to the salary rates at which they may be 
appointed in this agency. 

Mr. Dixon is employed with the Post Office Department at Fort Worth, Texas, 
as substitute garageman-driver at 55c per hour, and it is proposed to appoint 
him by transfer in this agency as an elevator conductor, CU-2, at $1,380 per 
annum, for duty in the United States Courthouse in the same city. The ques- 
tion in his case is whether he may be appointed at $1,380 per annum, or must he 
be appointed at $1,080 per annum, the minimum salary rate of grade CU-2. 

Mr. John J. Taggart is employed with the Post Office Department at Freeport, 
Long Island, New York, as laborer, $1,200 per annum, and it is proposed to 
appoint him by transfer to the position of laborer, CU-2, $1,200 per annum, 
for duty in the United States Courthouse, New York, New York. The question 
in this case is whether he may be appointed at the rate of $1,200 per annum, 


or must he be appointed at the rate of $1,080 per annum, the minimum of 
grade CU-2. 
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It will be noted that in both cases the employees have not been assigned 
classification grades in their present positions. Therefore, your decisien is re- 
quested as to whether this agency may appoint them at a rate other than the 
minimum of the grade. 


The general rule for fixing initial salary rates of new appointees 
to field positions subject to the Classification Act of 1923 is stated 
in decision of August 31, 1934, 14 Comp. Gen. 183, as follows [quot- 
ing from the syllabus] : 

In view of the mandatory provisions of the Brookhart Salary Act extending 
the principles of classification to the field service, all new appointments to field 
positions subject to the Classification Act as amended, must be made at the 
minimum salary rate of the grade as required by rule 6 of section 6 of the 
original Classification Act of 1923. The contrary rule stated in decision of 
October 30, 1925, 5 Comp. Gen. 302, 305, will no longer be followed. 

However, in a number of subsequent decisions it has been held in 
effect that a transfer from a position which has not been classified 
under the Classification Act of 1923 to a position which falls within 
the purview of the act is not to be regarded as a new appointment 
requiring the initial salary rate for the position to which transferred 
to be fixed at the minimum rate of the grade in which the position 
had been allocated, but that one of the salary rates above the mini- 
mum prescribed for the grade, not to exceed the salary rate paid in 
the unclassified position prior to transfer, may be fixed initially. 
15 Comp. Gen. 102; id. 797; 16 id. 994; 17 id. 1061; 19 id. 20. Com- 
pare 18 id, 223. 

Section 5 of the act of February 28, 1925, 43 Stat. 1060, fixes the 
compensation rate of substitute garagemen-drivers in the motor 
vehicle service of the Postal Service at 55 cents per hour. The act of 
May 12, 1939, 53 Stat. 740, provides that when a substitute garage- 
man-driver is appointed as a regular garageman-driver he “shall 
be given credit for the actual time served as a substitute on the basis 
of one year for each three hundred and six days of eight hours, and 
shall be appointed to the grade to which such * * * garageman- 
driver * * * would have progressed had his original appoint- 
ment as a substitute been made to grade one.” Under the provisions 
of this latter statute, therefore, the per annum equivalent of the 
compensation rate of 55 cents per hour fixed by statute for garage- 
men-drivers is (8 times 306 times 55 cents) $1,346.40, which is less 
than $1,380 per annum, the maximum salary rate for CU-2, and more 
than $1,320 per annum, the next lower step in the grade. 

Accordingly, since neither of the contemplated appointments would 
constitute a new appointment requiring the initial salary rate for the 
position to which transferred to be fixed at the minimum salary rate 
for the position, the initial salary rate for the appoinment of Mr. 
Dixon in the position of elevator conductor, grade CU-2, Federal 
Works Agency, may exceed $1,080 per annum but may not exceed 
$1,820 per annum; and the initial salary rate of John J. Taggart in the 
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position of laborer, grade CU-2, Federal Works Agency, may be fixed 
at not to exceed $1,200 per annum. 





( B-8771) 


TRANSPORTATION—RATES—DIVISIONS—INTERTERRITORIAL 
SHIPMENTS 


A settlement made for traffic moving in March 1939 under rates published 
pursuant to Interstate Commerce Commission Docket 17000, part 2, and in 
which the charges were computed on the basis of divisions as indicated in 
18 Comp. Gen. 418, may not be reopened because of the issuance of 
supplement No. 18 to Western Trunk Line division sheet No. 657—a, which 
indicates that it is to be “Effective with waybills taken into October 1939 
accounts.” Correspondence relative to the effect of said supplement No. 18, 
discussed. 


Assistant Comptroller General Elliott to the Atchison, Topeka & Santa Fe 
Ry. Co., February 28, 1940: 

Your letter dated December 27, 1939, file Y—12465, requests review 
of settlement T-157123 and an additional allowance of $43.06, as 
follows: 

Referring to your letter of August 2, 1939, Certificate T-157123, Claim No. 
659294 in which you advised that $43.06 had been disallowed from transporta- 
tion charge as billed on shipment of water heater from Springfield, Ohio, to 
Ft. Lyons, Colo., covered by B/L No. VA-338530 dated March 20, 1939. 

Your organization has always refused to accept WTL D/S No. 657—A because 
the title page read, “Temporary Percentages” and your position that pending a 
determination by the Interstate Commerce Commission of a basis of divisions 
to be applied or a permanent basis of percents were agreed upon between the 
interested carriers, the local rate west of the gateway would be employed. 
The Comptroller General by formal decisions No. A-84506 and A-98987 
authorized the carriers to reclaim amount disallowed effective with the estab- 
lishment of permanent divisions. Your attention is therefore directed to Sup- 
plement 18 to WTL D/S No. 657-A which erases the word “Temporary” from 
the title page of the division sheet and makes the divisions contained therein 
permanent. It is requested that you favor me by authorizing additional pay- 
ment in the amount of $43.06 to apply on our bill 12465. 

Your bill 12465 claimed $234.59 for the transportation of one feed 
water heater and parts, 12,931 pounds, from Springfield, Ohio, to 
Fort Lyon, Colorado, per bill of lading VA-338530, March 20, 1939, 
on the basis of a minimum weight of 24,000 pounds at a through 
class A rate of $1.33 per 100 pounds, apparently as published in 
Agent B. T. Jones’ tariff 491-C, I. C. C. 3253, less 26.506 percent 
land grant. The allowance under certificate No. T-157123, August 
2, 1939, was $191.53 based on the same rate and weight as claimed 
by you but divided by allowing lines west of Hannibal, Missouri, a 
joint rate of $1.17 per 100 pounds (W. T. L. D/S 657), published 
to apply on like traffic from Hannibal to Fort Lyon, which was 
divided 28 and 72 percent to and beyond Atchison, Kansas (W. T. L. 
D/S 700), less land-grant deductions of 45.125 percent and 43.890 
percent, respectively; east of Hannibal, Mo., the balance of the 


through rate (16 cents) was divided 75 and 25 percent to and beyond 
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Chicago, Ill. (Joint Rate Committee Circular 20-A), and the 75 
percent proportion being further divided 76 and 24 percent to and 
beyond Kankakee, Ill. (Ill. Cent’l. R. R. D/S 12676), less 50 percent 
land grant from the 24 percent proportion. 

With respect to supplement No. 18 to Western Trunk Line 
division sheet No. 657—A, to which you invite attention, there is for 
consideration the express provision on page 2 thereof which reads: 

Change on Title Pages 


Amend Portion of title pages of division sheet, supplement No. 1, supplement 
No. 4, and supplement No. 15, now reading: 


Temporary Percentages 
For Dividing Rates 
on 
Freight Traffic 
Moving via All-Rail Routes (including Car Ferry Routes) to read: 


Percentages for Dividing 
All Rail (including Car Ferry Route) Joint Class and Column Rates 
also 
Commodity Rates 
as indicated in Item 60 of Division Sheet, as amended 
on 
Lesa-than-Carload Traffic 


Amend. Title pages of division sheet, supplement No. 1, supplement No. 4, and 
supplement No. 15, by the elimination therefrom or by the addition thereto, 
as follows: 


Eliminate: Expiration date formerly shown. 
Add: Effective with waybills taken into October 1939 accounts. 


It is to be observed that supplement No. 18 purports to make 
division sheet No. 657—A, and affected supplements thereto, applicable 
only on “Less-than-Carload Traffic” and that said application is to 
be “Effective with waybills taken into October 1939 accounts.” The 
basis, therefore, on which the retroactive application of supplement 
18 may be considered as being established with respect to traffic 
moving in March 1939 is not apparent. But even if said supplement 
were properly to be regarded as having any retroactive application, 
it expressly excludes therefrom carload traffic such as here concerned. 
It follows that the amount paid under certificate No. T-157123 for 
transporting the subject shipment, is not for adjustment under the 
provisions of supplement No. 18, the amount so paid being in 
accordance with the principle of decision of November 4, 1938, 18 
Comp. Gen. 418. 

Concerning the matter of adoption by the carriers of permanent 
divisions in connection with rates published pursuant to Interstate 
Commerce Commission Docket 17000, part 2, if appears from infor- 
mation furnished this office that Chief Examiner Ulysses Butler of 
the Interstate Commerce Commission addressed a letter under date 
of February 1, 1940, to Mr. A. F. Cleveland, vice president of the 
Association of American Railroads, in which, after referring to 
supplement No. 18, he requested information as follows: 


Please advise whether the situation is such that it is the purpose of the 
carriers to withdraw the petition of December 4, 1931. 
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In reply thereto under date of February 2, 1940, file 1-113-4, Mr. 
Cleveland advised that: 

I am not in position to answer your letter as to the withdrawal but hope 
to have the information shortly, at which time I will advise you fully. I 
might state that while it is true the eastern lines and some of the western 
lines have concluded permanent divisions of the 17000 part 2 rates, there are 
other lines who have not as yet been able to adjust these divisions and some 
of the western lines have filed a new complaint with your Commission asking 
that it institute an investigation and establish the basis. I hope to give you 


in the near future an answer to your inquiry as to whether the petition of 
December 4, 1931, will be withdrawn. 


The Interstate Commerce Commission then under date of February 
9, 1940, informed this office: 


Referring to my letter of February Ist, addressed to Mr. A. F. Cleveland, 
copy to you, concerning the petition dated December 4, 1931, filed by rail carriers 
operating in official and western trunk line territories for investigation and 
prescription by the Commission of divisions of interterritorial joint all-rail 
class rates and related rates required by the findings in No. 17000, part 2, I 
enclose copy of Mr. Cleveland’s reply. 

The complaint filed by some of the western lines, referred to by Mr. Cleveland, 
is our Docket No. 28277, James O. Lowden et al., Trustees of Chicago, Rock Is- 
land & Pacific Railway Company et al. v. Ahnapee & Western Railway Com- 
pany et al. In that complaint the Missouri-Kansas-Texas Railroad Company, 
Chicago Great Western Railroad Company, St. Louis-San Francisco Railway 
Company, Kansas City Southern Railway Company, Missouri Pacific Railroad 
Company, and Missouri Pacific Railroad Corporation of Nebraska are joined as 
complainants with the Rock Island. That complaint asks the Commission to 
fix reasonable divisions of the interterritorial joint rates above referred to. 
Complainants say they will not be ready for hearing for several months. 


It further appears that the inquiry of Chief Examiner Butler 
addressed to Mr. Cleveland under date of February 1, 1940, was con- 
sidered at a meeting of traffic and legal representatives of the official 
territory lines, held on February 8, 1940, in Buffalo, New York, and 
that pursuant thereto the chief examiner was informed by Mr. M. 
Carter Hall, general solicitor of the New York, Chicago & St. Louis 
Railroad Co., in letter of February 13, 1940, that the official territory 
lines and certain western trunk lines parties to the petition of De- 
cember 4, 1931, had agreed upon permanent divisions of inter- 
territorial rates prescribed in Docket 17000, Part 2, and that certain 
other western trunk lines had not so agreed but had requested the 
Commission in complaint No. 28277, May 22, 1939, to fix divisions 
of the rates in question; that it is the purpose of the official territory 
lines to ask “that the Commission institute at this time that part 
of the investigation prayed for in said petition of December 4, 1931, 
as to all of the western lines complainants in Docket 28277” and cer- 
tain additional carriers named in his letter with whom no agreement 
as to permanent divisions had been reached “and proceed to fix just, 
reasonable, and equitable divisions.” It is indicated also in said 
letter that the official territory lines question the right of the com- 
plaint in Docket 28277 to bring into issue those divisions which are 
said to be the subject of agreement between the other carriers con- 
cerned, it apparently being the view of the official territory lines 
that said complaint, as drawn, may cover said divisions, 
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Thus the record affords no sufficient basis for modification of the 
settlement here concerned which is accordingly sustained. 


(B-1564) 


TAXES—STATE—PROPERTY ACQUIRED BY THE FEDERAL GOVERN- 
MENT—INTEREST AND PENALTIES SUBSEQUENTLY ACCRUING; 
JURISDICTION AS TO DISCHARGING PRIOR LIENS ON PROPERTY 
ACQUIRED BY THE GOVERNMENT 


While a State may not tax property owned by the Federal Government, a 
statutory lien which attached to property for State taxes assessed before 
the property was acquired by the Government is a lien for penalties and 
interest on the delinquent taxes subsequently accruing under the State 
statute to the date of payment, and may be discharged only by payment 
accordingly. 18 Comp. Gen. 493, modified. 

‘Where property acquired by the Government is subject to a prior lien, it is 
for the administrative agency concerned, and not the General Accounting 
Office, to determine whether the lien should be discharged. 


Acting Comptroller General Elliott to the Secretary of Agriculture, February 
29, 1940: 


Reference is made to letter of June 28, 1939, from the Assistant 
Comptroller, Farm Credit Administration, as follows: 


Reference is made to D. O. voucher No. 1541646, approved for payment in 
the amount of $532.33 to the Treasurer of Yellowstone County, Billings, Mon- 
tana, covering taxes for the years 1934 to 1938, inclusive, assessed against 
property formerly owned by the Broadview Farmers Blevator Company, Broad- 
view, Montana, and acquired by the United States (Farm Credit Administra- 
tion) at foreclosure sale held on September 17, 1938. 

Enclosed is copy of my letter of April 18, 1989, addressed to Mr. T. A. Cothron, 
treasurer of Yellowstone County, Billings, Montana, explaining the basis on 
which D. O. voucher No. 1541646 was approved for payment and enclosing 
check No. 169549, in the amount of $532.33. Also enclosed are: 

Copy of letter dated May 25, 1939, from Mr. Joseph BH. Farrell returning 
check No. 169549 and refusing to accept payment on the basis outlined in my 
letter of April 18, 1939. 

Copy of letter dated May 17, 1939, addressed to Mr. W. A. Brown, State 
examiner, by Mr. Enor K. Matson, first assistant attorney general of Montana, 
advising that in his opinion penalty and interest on delinquent taxes assessed 
against personal property acquired by the United ‘States do not cease to accrue 
as of the date title to the property is acquired by the United States but continue 
to accrue thereafter as a legal liability of the United States until final payment 
of the taxes. (Copy of this letter was sent to the Farm Credit Administration 
with Mr. Joseph E. Farrell’s letter of May 25, 1939.) 

Copy of my letter of June 10, 1939, addressed to Mr. Joseph B. Farrell, 
treasurer of Yellowstone County, Billings, Montana, quoting from your de- 
cisions published at 18 Comp. Gen. 493 and 17 Comp. Gen. 526 and enclosing 
standard voucher form 1034 for execution by the county treasurer in the event 
that he considered Mr. Enor K. Matson’s opinion binding upon his office. 

In reply to my letter of June 10, 1939, we received from the treasurer 
of Yellowstone County bureau voucher No. 9719 without a letter of transmittal. 
The voucher is submitted herewith for preaudit and it will be noted that the 
county is claiming all penalty and interest waived by chapter 20 of the Mon- 
tana Session Laws of 1987 if paid on or before December 1, 1988. Bureau 
voucher 9719 covers taxes and penalties in the total amount of $668.52, whereas 
D. O. voucher No. 1541646 was: approved for payment in the total amount of 
$532.33. Your attention is called to the fact that D. O. voucher No. 1541646 
was executed by the claimant under date of October 11, 1938, at which time 
penalty interest, except on the 1937 taxes, could not be legally claimed, but 
that check in payment of the voucher was not issued until April 11, 1939. The 
delay in settlement is accounted for largely by the difficulties encountered by 
this office in obtaining from the Great Northern Railway Company pursuant to 
your preaudit difference statement dated November 30, 1938, a copy of the lease 
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dated August 31, 1929, between the railway company and the Broadview Farm- 
ers Elevator Company. Additional delay was occasioned by your reconsidera- 
tion of the voucher pursuant to our letter dated February 13, 1939, and signed 
by Mr. K. A. Brasfield, comptroller, recommending the disallowance of an 
amount of $2.05 from the penalty charged on the 1987 taxes. In this con- 
nection, we are enclosing a copy of letter dated November 22, 1938, from Mr. T. A. 
Cothron, treasurer of Yellowstone County, and a copy of our reply dated Novem- 
ber 26, 1938, signed by Mr. R. N. Weigandt, treasurer of the revolving fund. 

Bureau voucher 9719 does not have the administrative approval of the Farm 
Credit Administration. It is our view that to reinstate tax penalties after 
December 1, 1938, which had been waived by a state statute that was still in 
effect when the United States (Farm Credit Administration) acquired title 
to the taxed property on September 17, 1938, and that did not expire until 
December 1, 1938, is essentially to impute a penalty to the United States for 
delay in payment of an amount due. According to your decision of December 
22, 1987 (17 Comp. Gen. 526), Congress has adopted “the common law rule 
that delay or default in payment (upon which, in the absence of express agree- 
ment, the right to recover interest rests) cannot be attributed to the sovereign.” 
Our views with respect to the penalties claimed by the treasurer of Yellowstone 
County are set forth more fully in my letter of June 10, 1939, to the claimant. 

There is enclosed for proper disposal by your office check No. 169549, in 
the amount of $532.33, acceptance of which was refused by the payee for 
reasons set forth in the enclosed copy of Mr. Enor K. Matson’s letter of May 17, 
1989. 

It will be appreciated if you will notify the Farm Credit Administration of 
your action concerning this matter. 


The matter was treated as a tax claim asserted against the United 
States by the treasurer of Yellowstone County Mont., for an amount 
in excess of the check for $532.33 theretofore issued in his favor for 
taxes, penalties, and interest accrued and payable as of the date the 
Government acquired the property. As such, the claim was dis- 
allowed September 22, 1939, on the ground that the right of the 
State to the payment of taxes, interest, or penalty accruing prior to 
the date that title to property passes to the United States becomes 
fixed as of that date, a number of Supreme Court decisions holding 
that the United States is generally not liable for interest on claims 
against it being cited in support of the disallowance. The check 
for $532.33 was transmitted to the treasurer of Yellowstone County 
with notice of the disallowance. 

The treasurer of Yellowstone County returned the check to this 
office with his letter of October 5, 1939, as follows: 


Referring to your letter of September 22nd and my letter of Septembei: 25th, 
regarding claim tq which you have assigned number 0841738. 

I am returning herewith check No. 169549 drawn on the Treasurer of the 
United States by G. F. Allen in the amount of $532.33, dated April 11, 1939, 
symbol number 92-716. I am unable to accept this amount in full settlement of 
the taxes for the years 1934 to 1938, inclusive, on the property formerly owned 
by the Broadview Farmers Elevator Company, Broadview, Montana. If you 
desire to make payment of these taxes at any time we will compute the interest 
for you to any date that you wish, but payment in full of these taxes must 
contain the interest up to the time that payment is actually made. 

I am enclosing herewith copy of the opinion of the attorney general of this 
State, on this matter. 


The copy of the opinion of the attorney general of Montana, dated 
October 2, 1939, and addressed to the State chief examiner, is as 
follows: 


You have submitted to us the letter of Joseph E. Farrell, treasurer of Yellow- 
stone County, dated September 25, 1939, relating to the tax on the property 
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formerly owned by the Broadview Farmers Elevator Company, acquired by 
the United States Farm Credit Administration through foreclosure proceedings. 

You also forwarded letter from the Comptroller General to the treasurer of 
Yellowstone County, dated September 22, 1939. Some of the authorities cited 
by the Comptroller General are the same as before submitted; the others are 
along the same line and do not seem to us to bear on the question. This is 
not a claim against the United States, as was the fact in practically all of the 
cases cited by the Comptroller, but rather a lien against property owned by 
the United States, which the United States must pay to obtain a clear title 
and which you have no authority to remit in part by waiving the interest. This 
tax lien is an obligation of the former owner which the United States assumed 
when it purchased the property, just as a judgment would be, and the interest 
runs thereon until it is paid. 

In decision of December 3, 1938, 18 Comp. Gen. 493, addressed to 
the Governor, Farm Credit Administration, in a similar case, it was 
said: 
It is well established that property of the United States is not subject to 
taxation by the States and that the right of a State to tax private property 
ceases when the title thereto passes to the Federal Government. Accordingly, 
when property is acquired by the United States, the right of the State to the 
payment of taxes, interest, or penalty accruing prior to the date the title 
passes to the United States becomes fixed as of that date, and no interest or 
other penalty may be assessed against the United States on the property on 
or after that time (15 Comp. Gen. 179; 17 id. 526). 

The action in the present case, both by the Farm Credit Adminis- 
tration and by this office, followed that decision. What was there 
said, however, was without regard to the concept now advanced by 
the attorney general of Montana—which appears correct—that in 
such cases there is not involved a claim, as such, against the United 
States, but the existence of a valid prior lien on property acquired 
by the United States, and the conditions under which the property 
may be discharged of such valid prior lien, if the United States 
chooses to discharge the prior lien to clear its title in that respect. 
As the attorney general of Montana points out, if the prior lien 
had been an interest-bearing judgment, there would be no doubt that 
interest would have to be paid on the judgment down to the date of 
payment to discharge the lien. Likewise, if there had been a prior 
mortgage to secure payment of an interest-bearing debt, interest 
would have to be allowed to date of settlement to discharge the lien 
of the prior mortgage. Of course, a State may not assess taxes on 
property owned by the Federal Government, but that is not involved 
in the discharge of a statutory lien which attached to the property 
for taxes assessed before it was acquired by the Government. The 
acquisition of property by the United States may not be viewed as 
legally divesting the State of a vested lien for taxes with penalties 
and interest to date of payment attaching to the property by opera- 
tion of law under State statutes prior to the Government’s ownership. 
Of course, the lien for the taxes is a lien for the subsequently accruing 
penalties and interest on the delinquent taxes. Board of Commis- 
stoners v. Bernardin (10 Cir.) 74 F. (2d) 809; Baltimore Trust Co. 
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v. Interocean Oil Co., 30 Fed. Supp. 560. It would follow that if 
the Government chooses to discharge such a prior lien it must do 
so on the conditions under which it vested and to which it is subject, 
the same as a prior judgment or mortgage lien. To the extent that 
the decision of December 3, 1938, swpra, may be to the contrary, it 
should no longer be followed. 

It is for the administrative agency concerned, of course, and not 
this office, to determine primarily whether a prior lien on property 
acquired should be discharged. Accordingly, the check for $532.33 
previously issued in favor of the treasurer of Yellowstone County 
is returned herewith for administrative action in that respect, and 
you are advised that if it be decided to discharge the tax lien this 
office will not object to payment of such additional amount as may 
be required by State law to effect such discharge. 


(B-8640) 
TRANSPORTATION—LAND GRANT—DEDUCTIONS—ROUTES 


Where, in applying carriers’ land-grant equalization agreements, the routes 
used to ascertain the lowest net land-grant transportation charges that 
would have been available for particular shipments are specifically au- 
thorized by the tariffs publishing the rates over such routes, the mileage 
limitations specified in 18 Comp. Gen. 691, relative to the maximum allow- 
able circuity for constructive routes involving tariffs containing mere 
general routing instructions, are not applicable. 

The mere fact that “Interim Divisions” are published as applying only in con- 
nection with the route by which a shipment actually moves does not pre- 
clude their use for purposes of land-grant equalization even though the 
route actually used is different than the land-grant route. 


Assistant Comptroller General Elliott to the Chicago Great Western Railroad 
Co., March 2, 1940: 


There has been considered your claim (file 2476-3—D-Bill F-1116) 
for $162.84, which sum was disallowed under certificate No. T- 
16052614, October 11, 1939, and represents the amount refunded by 
you to the Federal Surplus Commodities Corporation because of an 
overpayment of a similar sum on your bill No. F-1116, by G. F. Allen, 
chief disbursing officer, under voucher 407707, September 17, 1938, 
for the carload transportation of boxed grapefruit from Phoenix, 
Ariz., to several points in Iowa and to St. Paul, Minn., all the ship- 
ments being routed “Atchison, Topeka & Santa Fe Railway—C. G. 
W.”; under the following bills of lading: 


Destination Bill of lading 


Des Moines, Iowa 


Messhaltone. lowa.. 
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You originally claimed and were paid, for transporting the ship- 
ments here concerned, net charges apparently computed over land- 
grant routes from Phoenix, Ariz., to the several destinations; via 
Kansas City, Mo. The overpayment which occasioned your remit- 
tance of $162.84 was determined on the bases of a combination of 
rates constructed by using as factors the rates published to and 
beyond Los Angeles, Calif., to apply via the Southern Pacific Co. to 
Los Angeles, thence Southern Pacific Co. to Portland, Oreg., thence 
Northern Pacific Railway to destination, or Northern Pacific Rail- 
way to its eastern junctions, which include Superior, Wis., thence 
connecting lines of the Northern Pacific Railway to destination. 
You urge for consideration that the route via Los Angeles and 
Portland exceeds the mileage limitations specified in decision of 
March 7, 1939 (A-96395), 18 Comp. Gen. 691. You further state 
that the Atchison, Topeka & Santa Fe Railway Co. advised you 
that “on a shipment from Phoenix, Ariz., to Waterloo, Iowa, via 
Los Angeles, Portland, Superior, Le Mars, etc., movement is not an 
established land-grant route, since there are no divisions applicable 
beyond Superior except to use interim division basis, and that 
interim divisions only apply to routes over which the traffic actually 
moves.” 

Relative to decision 18 Comp. Gen. 691 it is to be observed that 
the matter there considered was in reference to a type of tariff 
which provided routing instructions which were general in effect, 
that is to say, a tariff which expressly provided that the rates 
named therein were to apply via all routes comprised of carriers 
who were parties to the tariff, unless otherwise specifically provided 
in the tariff. In this connection the decision stated that— 

* * * in giving effect to the proposed circuity table, it does not appear 
necessary or proper that routes which have become well established in the 
auditing procedure as proper for equalization, and with which the railroads 
and the administrative offices of the Government are familiar, be excluded 
as not within the requirements of equalization merely because they may ex- 
ceed the limits of the suggested table, and it is, of course, further to be under- 
stood, as suggested in your letter, that specific tariff provisions as to routing, 
maximum circuity, or other restrictive or permissive rules affecting the _2oll- 
cation of rates, will take precedence over the limits you mention. * 

With respect to the shipments here concerned the amounts which 
you have received for transportation have, in each instance, been 
determined on the basis of a combination of rates to and beyond 
Los Angeles, Calif. The gross rates so constructed are applicable, 
according to the published tariffs, via Portland, Oreg., and are 
higher than the through rates from Phoenix to the respective des- 
tinations via Kansas City. The rates being specifically applicable 
there is involved no question of circuity such as considered in the 
cited decision. The rate from Phoenix to Los Angeles is published 
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by the Pacific Freight Tariff Bureau in tariff No. 26-S, I. C. C. 
No. 1220 (32 cents per 100 pounds) and is expressly applicable via 
the Southern Pacific Co.; the rates from Los Angeles to the respec- 
tive destinations are published in Transcontinental Freight Bureau 
Tariff 44E, I. C. C. 1403, as governed by South Coast Territorial 
Directory No. 41-F, I. C. C. 1402, and in accordance with the pro- 
visions of these tariffs the rates from Los Angeles, among other 
routes, are expressly applicable via the Southern Pacific Co. to 
Portland, Oreg., thence Northern Pacific Railway to destination or 
in connection with the Northern Pacific Railway to its eastern junc- 
tion, which includes Superior, Wis., with other carriers, thence via 
its connecting lines to destination. There appear to be no limita- 
tions or qualifications in any of the said tariffs that would affect the 
specific routes authorized therein and over which the net charges 
which you have received for the services performed were computed. 
Moreover, it appears that the so-called northern route has been 
used as a basis of settlement for the purpose of making available 
to the United States lower rates on transcontinental traffic under the 
several carriers’ equalization agreements for a period of: years, and 
is a well established route “with which the railroads and the admin- 
istrative offices of the Government are familiar.” 

In reference to the contention that “Interim Divisions only apply 
to routes over which the traffic actually moves,” it is to be observed 
that under the land-grant equalization agreements of the several 
carriers performing the service, there are for application the divi- 
sions that would be employed for the purpose of determining the 
net charges that would be applicable for transportation of the given 
shipment via the land-grant route. In other words, if the Interim 
Division Basis would be used to determine the charges on a shipment 
actually transported via the land-grant route, no reason appears why 
the charges so computed are not required to be accepted by the 
equalizing carriers performing the service. In the determination 
of the lowest land-grant charge it is required that only rates and 
divisions applicable over the route selected for land-grant equaliza- 
tion purposes be used. 

It follows that the routes used for the purpose of ascertaining the 
lowest net land-grant charges which you have received in payment 
for transporting the shipments here concerned, being authorized by 
the tariffs publishing the rates over such routes, the mileage limita- 
tions in decision 18 Comp. Gen. 691, are without effect. Accordingly, 
the settlement is sustained. 
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(B-8341) 


WORKING FUND—FEDERAL WORKS AGENCY—NECESSITY FOR 
SPECIFIC AUTHORITY 


There is no authority for financing activities which have been consolidated into 
the Division of Information, Federal Works Agency, by establishing a 
working fund by means of advances from the appropriations available to 
the constituent units of the Federal Works Agency for activities such as 
have been consolidated. 


Acting Comptroller General Elliott to the Federal Works Administrator, March 
1940: 


’ 


Consideration has been given the matter submitted in your letter 
of January 31, 1940, as follows: 


Pursuant to the provisions of the Reorganization Act of 1939 under the 
First Plan on Government Reorganization (part 3) the President consolidated 
certain agencies of the Federal Government into an agency known as the 
Federal Works Agency with a Federal Works Administrator at the head thereof. 

Federal Works Agency, General Circular No. 2 dated September 23, 1939, 
consolidated into the Division of Information, Federal Works Agency, the Photo- 
graphic Laboratory of the Division of Information, Public Works Administra- 
tion; the Photographic Laboratory of the Division of Information, Work Proj- 
ects Administration and the photographers employed by the U. S. Housing 
Authority. Federal Works Agency, General Order No. 3 dated November 17, 
1939, consolidated into the Exhibits Section, Division of Information, Federal 
Works Agency the Exhibits Sections of the Information Divisions of the Work 
Projects Administration, the Public Roads Administration and the United States 
Housing Authority. Federal Works Agency, General Order No. 4 dated Decem- 
ber 27, 1939, prescribed the procedure for operation of the consolidated photo- 
graphic and exhibit activities of the constituent units of the Federal Works 
Agency. (Copies of the orders and circular are attached.) 

The result of the foregoing orders and circular has been to bring together in 
one location, under the supervision of that member of the staff of the Admin- 
istrator most closely identified with such activities, those persons performing 
activities common to the constituent units of the Federal Works Agency named 
therein without their becoming a part of the office of the Administrator. This 
has been done to further effectuate the purposes of the Reorganization Act of 
1939. However, certain difficulties have arisen in handling expenditures for 
these common activities due to the diverse sources from which the funds are 
obtained. s 

In order to simplify the handling of the accounts connected with such photo- 
graphic and exhibit activities and to show the cost of these activities in con- 
solidated form in the Budget, it is desired, in the future, to finance such activities 
by means of advances from the constituent units of the Federal Works Agency 
of funds which are available to those constituent units for such activities. These 
advances would come from the following accounts: 


1. Federal Works Agency, salaries and expenses, Office of the Administrator, 
1940. 

2. General administrative expenses, Public Buildings Administration, 1940. 

3. Construction of public buildings, Public Buildings Administration, act of 
August 25, 1987, 

4. Administrative expenses, Public Works Administration, 1940. 

5. Administrative expenses, United States Housing Authority, 1940. 

6. Emergency relief, Work Projects Administration, administrative expenses, 
1940. 


7. ‘Federal-aid highway system, Public Roads Administration—Administrative 
funds. 


8. Federal-aid secondary or feeder roads, Public Roads Administration— 
Administration. 


9. Elimination of grade crossings, Public Roads Administration—Adminis- 
tration. 
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May advances and supplemental advances, for photographic and exhibit activ- 
ities, transferred from the foregoing accounts, whether or not transferred under 
the provisions of section 601 of the Economy Act (Public, No. 212,.72d Congress, 
approved June 30, 1932), be consolidated into a single account to be known as 
“Working Fund, Federal Works Agency, Division of Information (current fiscal 
year)”? 

If such a consolidated account is established would any unobligated balance 
remaining at the end of the fiscal year be disposed of— 

A. By transferring such unobligated balance to the accounts from which 
derived in the same proportion as the advances and supplemenal advances were 
made? 

B. By transferring such unobligated balances to the accounts from which 
derived on certification by the Administrator of the amount to be retransferred 
to each constituent unit of the Federal Works Agency? 

Your decision is respectively requested as to the foregoing questions. 

That express legislative authority for the proposed procedure 
would be required seems clear. Section 3678, Revised Statutes, pro- 
vides : 

All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 

While section 309 of the President’s First Plan on Government Re- 
organization, made effective July 1, 1939, by Public Resolution No. 
20, approved June 7, 1939, provides that the Director of the Bureau 
of the Budget shall allocate to the Federal Works Agency from 
appropriations or other funds available for the administrative ex- 
penses of its constituent agencies such sums, and in such proportions, 
as he may find necessary for “the administrative expenses of the 
Federal Works Agency,” neither this nor any other provision of the 
Plan authorizes the transfer of administrative funds between the 
constituent agencies, or authorizes the use in any manner, directly 
or indirectly, of funds appropriated to one agency for the purposes 
of any other of the constituent agencies, or for any general purposes 
of the Federal Works Agency (except as allocated by the Director 
of the Bureau of the Budget pursuant to the said sec. 309). The 
funds of the various agencies involved are differently derived and 
are subject to different conditions and limitations as to employment 
and expenditure. Transferring them in part into a common fund 
could not alter or remove such conditions and restrictions, or make 
them lawfully available for purposes, or the work of agencies, other 
than those for which originally appropriated. It follows that all 
expenditures from such a common fund would have to be accounted 
for strictly on the basis of the amounts and uses authorized by the 
original appropriations and that no useful purpose in that respect 
would be served by setting up such a fund. On the contrary, the 
proposed working fund procedure would tend to confuse and delay 
a proper accounting for expenditures under the various appropria- 
tions involved, and to invite a loose application of the fund for ob- 
246222"—40——51 























776 DECISIONS OF THE COMPTROLLER GENERAL 





jectives or in amounts not wholly consistent with the purposes and 
limitations of the separate appropriations for the different agencies. 
Hence, the proposed procedure does not appear justified on the basis 


of accounting expediency. 

Section 601 of the act of June 30, 1932, 47 Stat. 417, cited in your 
letter, authorizes crediting to special working funds of advance pay- 
ments made for materials, supplies, equipment, work, or services for 
which orders may be placed by one executive department or inde- 
pendent establishment, or any bureau or office thereof, with any 
other such department, establishment, bureau, or office. This con- 
templates specific orders for particular materials or services and has 
no application to the matter here proposed of consolidating appro- 
priations to finance a consolidation of activities not otherwise 
authorized by law. 

In the absence of express statutory authority for the proposed 
advances to a working fund account for the activities involved, the 
primary question submitted is answered in the negative, making un- 
necessary a determination of the matter involved in your supple- 
mentary question. 


(B-8571) 


TRANSPORTATION—EFFECTS, REMAINS, ETC., OF COAST AND GEO- 
DETIC SURVEY COMMISSIONED PERSONNEL DYING ON ACTIVE 
DUTY 


Where commissioned personnel of the Coast and Geodetic Survey die on active 
dnty. there is no authority for packing, crating, or transporting their house- 
hold effects. for transportation of their remains, or for providing an escort 
therefor, at Government expense, notwithstanding the assimilating with the 
Navy provisions of section 11 of the act of May 18. 1920, 41 Stat. 603, as 
to “pay and allowances,” and that such transportation may be authorized 
under similar conditions for Navy personnel. 


a Comptroller General Elliott to the Secretary of Commerce, March 4, 


I have your letter of February 13, 1940, as follows: 


Section 11 of the act of May 18, 1920, 41 Stat. 603, provides as follows: 

“That in lieu of compensation now prescribed by law, commissioned officers 
of the Coast and Geodetic Survey shall receive the same pay and allowances 
as now are or hereafter may be presc ribed for officers of the Navy with whom 
they hold relative rank, * * 

The Comptrolier’s decision of October 18, 1920 (27 Comp. Dee, 871), states: 

“I am of the opinion that the privilege of having household effects trans- 
ported at the expense of the United States is an allowance within the meaning 
of the provision in section 11 of the act in question which gives to commis- 
sioned officers of the Coast and Geodetic Survey ‘the same pay and allowances 
as now are or hereafter may be prescribed for officers of the Navy with whom 
they hold relative rank,’ 

“You are advised, therefore, that commissioned officers of the Const and 
Geodetic Survey are entitled to transportation of household effects to the same 
extent, under the same conditions, and subject to like regulations as are com- 
missioned officers of the Navy of corresponding rank.” 
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Your decision is requested as to whether or not transportation of household 
effects, including packing and crating, is authorized for Coast and Geodetic 
Survey commissioned personnel who may die on active duty, as authorized 
under similiar conditions for Navy personnel in the Navy Bureau of Supplies 
and Accounts Manual, art. 1870-6 (h), which reads as follows: 

“For personnel who die while on active duty.—Packing, crating, and trans- 
portation of household effects at public expense (within the specified allow- 
ance) are authorized for the personnel named in subpar. (a) who may die 
while on active duty; transportation of household effects in such cases being 
allowed, within one year from date of death, from last duty station or place 
of storage of effects to such place within or beyond the limits of the United 
States as may be designated as the home of the family or heirs of the deceased. 
Shipment will be restricted to a single destination. The allowances herein 
authorized are exclusive of professional books and papers which were required 
in the performance of official duties and of any baggage that may be trans- 
ported free by the carrier.” 

If your decision is in the affirmative, it is desired to know if such expendi- 
tures would be properly chargeable to the Coast and Geodetic Survey appro- 
priation “Field Expenses, Coastal Surveys,” from which appropriation expenses 
of transportation of household effects for commissioned officers are now paid. 

Your further decision is requested as to whether, in the case of a commis- 
sioned officer dying while on active duty, there is authorization for transporta- 
tion of the remains, as outlined in Navy Bureau of Accounts Manual, art. 
1823-6, and for transportation of an escort as provided for in Navy Travel 
Instructions, art. 2507-6. If your decision to these questions is in the af- 
firmative, your advice is requested as to what appropriation such expenses are 
chargeable. 

Because of the fact that there is a pertinent case awaiting administrative 
action by this Department your early reply will be appreciated. 


Section 12 of the act of May 18, 1920, 41 Stat. 604, contained a 
proviso— 

* * * That the personnel of the Navy shall have the benefit of all existing 
laws applying to the Army and the Marine Corps for the transportation of 
household effects. 

The provisions of regulations quoted by you from the Navy Bureau 
of Supplies and Accounts Manual, are not, however, based on this 
provision assimilating the rights of officers of the Navy as to trans- 
portation of household effects to that of officers of the Army and 
Marine Corps. A provision has appeared in the naval appropriation 
acts for many years for the transportation of effects of deceased officers, 
nurses, and enlisted men of the Navy who die while on duty. See act 
of June 30, 1914, under Bureau of Navigation, “Contingent,” 38 Stat. 
395, and currently act of May 25, 1939, 53 Stat. 761, under “Instru- 
ments and Supplies, Navy.” The appropriation for the fiscal year 
1940, contained in the act of June 29, 1939, under Department of 
Commerce, Coast and Geodetic Survey, 53 Stat. 916, includes: 

* * * packing, crating, and transporting personal household effects of com- 
missioned officers, when transferred from one official station to another for 
permanent duty, * ° 

This appropriation palpably is not applicable to the shipment of the 
effects of a deceased officer. The questions submitted are apparently 
predicated on the provisions of section 11 of the act of May 18, 1920, 
quoted in your letter, But, independently of the limitations of the 
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current appropriation for the Coast and Geodetic Survey in this re- 
spect, the act of May 18, 1920, does not confer authority to ship the 
effects of deceased officers of the Coast and Geodetic Survey. Pay 
and allowances accrue to an officer while in office; after his death, pay 
and allowances no longer accrue. A provision in the annual appro- 
priation acts of the Navy for the shipment of the effects of deceased 
naval officers is not an allowance to such officers but a provision for 
the benefit of the estates of such officers and such provision does not 
extend to the estates of officers of the Coast and Geodetic Survey en- 
titled to the pay and allowances provided for officers of the Navy of 
the same grade and length of service. 

As to your second and third questions, the appropriation act of 
June 4, 1920, 41 Stat. 823, under “Contingent, Bureau of Medicine 
and Surgery” appropriated funds for “care, transportation, and burial 
of the dead including officers who die within the United States” and 
carried a separate appropriation for “bringing home remains of 
officers, and so forth, Navy Department.” Currently, the appropria- 
tion is carried under Bureau of Medicine and Surgery, “Care of the 
Dead,” 53 Stat. 771. The act of May 26, 1928, 45 Stat. 767, provides: 


That the Secretary of the Navy, in his discretion, is hereby authorized to 
furnish an escort not to exceed one person to the place of burial for the bodies 
of officers, enlisted men, or nurses who have lost their lives in the naval service. 
Such expenses as are incurred for this purpose shall be paid from the proper 
appropriation: Provided, That section 1587 of the Revised Statutes of the United 
States is hereby repealed. 


For the reasons stated above with respect to shipment of the effects 
of deceased officers of the Coast and Geodetic Survey, these latter pro- 
visions respecting burial and escorts for deceased officers of the Navy 
have no application to officers of the Coast and Geodetic Survey under 
’ the assimilating provisions of section 11 of the act of May 18, 1920. 

You are accordingly advised that your questions must be answered 
in the negative. ; 


(B-8692) 


PUBLIC BUILDINGS—CHARGES FOR CONNECTING WITH A COUNTY 
SEWER 


The amount charged the United States by a county for the privilege of connect- 
ing the sewer line of a Veterans’ Administration facility with the county 
sewerage system is properly payable from the funds allotted for the con- 
struction of the facility rather than the funds available for maintenance 
and operation thereof. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
March 13, 1940: 


I have your letter of February 20, 1940, as follows: 


On December 29, 1939, a contract was entered into with the Board of Cuya- 
thoga County Commissioners (VAM-14769), photostat copy attached, which will 
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permit the discharge of untreated sewage from the Veterans’ Administration 
Facility, Brecksville, Ohio, into the sewer line now being constructed by the 
county authorities. This contract provides for the payment of the sum of 
$40,000 to the county authorities.for the privilege of connecting to the sewer 
system now under construction and to continue to discharge the sewage from 
the Brecksville facility for such period of time, as may be required, without 
further charge. Since a doubt has been expressed in the Veterans’ Adminis- 
tration as to the appropriation which should be charged with this expenditure, 
the matter is submitted to you for decision. 

Funds for the construction of the Brecksville facility were allocated to the 
Veterans’ Administration under the provisions of title II of the Work Relief 
and Public Works Appropriation Act of 1938, Public Resolution #122, 75th 
Congress, which provides, in pertinent part as follows: 

“(b) No funds appropriated under this title shall be allotted for any project 
which in the determination of the Administrator cannot be commenced prior 
to January 1, 1939, or the completion of which cannot be substantially accom- 
plished prior to June 30, 1940: Provided, That this limitation upon time shall 
not apply to any project enjoined in any Federal or State court.” 

“(3) projects for hospitals and domiciliary facilities of the Veterans’ Admin- 
istration (including the acquisition of land for sites therefor) and any such 
allotments shall be available for the purposes and under the conditions specified 
in the appropriation for “Hospitals and demiciliary facilities” in the Independ- 
ent Offices Appropriation Act, 1939.” 

The purposes and conditions specified by the Independent Offices Appropria- 
tion Act, 1939, with reference to the appropriation “Hospital and domiciliary 
facilities” are in pertinent part as follows: 

“Provided, That this amount shall be available for use by the Administrator 
of Veterans’ Affairs, with the approval of the President, for extending any of 
the facilities under the jurisdiction of the Veterans’ Administration or for 7 
of the purposes set forth in sections 1 and 2 of the Act approved March 4 
1931 (38 U. S. C. 438): * 

The purposes set forth in Licilidis 1 and 2 of the act of March 4, 1931, supra, 
are as follows: 

“* * * additional hospital, domiciliary, and out-patient dispensary fa- 
cilities for: persons entitled to hospitalization or domiciliary care under this 
chapter, or the various laws pertaining to the Bureau of National Homes, 
formerly the National Home for Disabled Volunteer Soldiers, by purchase, 
replacement, and remodeling or extension of existing plants, and by construc- 
tion on sites now owned by the Government or on sites to be acquired by 
purchase, condemnation, gift, or otherwise of such hospitals, domiciliary and 
out-patient dispensary facilities to include the necessary buildings and auxiliary 
structures, mechanical equipment, approach work, roads, and trackage facilities 
leading thereto, sidewalks abutting hospital reservations, vehicles, livestock, 
furniture, equipment, and accessories; and also to provide accommodations for 
officers, nurses, and attending personnel ; Se 

In connection with this matter you will lacieaiad of course, that in main- 
taining institutions under the jurisdiction of the Veterans’ Administration it is 
necessary to provide for such services as water, gas, electricity, telephone, as 
well as for the disposal of sewage, Instances arise where certain of these 
services either can not be furnished by local authorities or the cost is such 
as to justify the Veterans’ Administration in providing its own facilities, such, 
for example, as constructing well and generating plants. In the instant case 
if it were not for the fact that the Board of Cuyahoga County Commissioners 
agreed, at a reasonable price, to permit a connection with their sewer system 
“with the right to continue to discharge the sewage from said facility therein 
for such period of time as may be required, without further charge” it would 
have been necessary for the Veterans’ Administration to construct and main- 
tain its own sewage disposal plant. If this had been done the cost for the 
construction would have been properly chargeable to funds allotted by the 
Public Works Administration and the maintenance (estimated at $3000 a year) 
would be chargeable to appropriation “Salaries & Expenses” (Administration, 
Medical, Hospital and Domiciliary Services) made available under Public #8, 
76th Congress, chapter II, 1st session, which provides, in pertinent part as 
follows: 
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“For all salaries and expenses of the Veterans’ Administration including the 
expenses of maintenance and operation of Medical, Hospital and Domiciliary 
Services, of the Veterans’ Administration * * *” [Italics supplied.] 

As previously mentioned the Veterans’ Administration was not required to 
construct its own sewage disposal plant. As a consequence it is not considered 
that funds allotted by the Public Works Administration would be available 
for this expenditure, especially so since the Federal Government will not acquire 
title to the property. There remains for determination, therefore, whether 
this expenditure, if chargeable to appropriation “Salaries & Expenses” (Ad- 
ministration, Medical, Hospital, and Domiciliary Services) is an item of ex- 
pense for “Maintenance and Operation” or a repair, alteration, improvement or 
a facility as covered by the limitation upon appropriation “Salaries & Ex- 
penses” (Administration, Medical, Hospital, and Domiciliary Services) as 
follows: 

“No part of this appropriation shall be expended for the purchase of any 
site for or toward the construction of any new hospital or home, or for the 
purchase of any hospital or home; and not more than $2,500,000 of this ap- 
propriation may be used to repair, alter, improve, or provide facilities in the 
several hospitals and homes under the jurisdiction of the Veterans’ Adminis- 
tration either by contract or by the hire of temporary employees and the 
purchase of materials.” 

In my opinion this expenditure is predominately in the nature of maintenance 
and operation of the facility and your decision at an early date upon the 
question presented will be highly appreciated. 


The “Public Works Administration Appropriation Act of 1938” 
was approved June 21, 1938, 52 Stat. 816, and the portion thereof 
quoted in the second paragraph of your letter is section 201 (b) and 
(c) (3) of said act. 

In 9 Comp. Gen. 41, it was held by this office— 


The amount charged the United States by a municipality for the privilege 
of connecting the sewers of a Veterans’ Bureau hospital with an extension 
sewer of the city is not a tax levied against the Federal Government and may 
be paid on the basis of an implied contract as a part of the cost of construction 
of the hospital, where the Government authorities were advised before the 
connection was effected that the charge would be made. [Italics supplied.) 


Also, in decision A-49649, of July 14, 1933, to you, this office held 
that the proposed payment in that case to the city of Roseburg, 
Oreg., for a part of the cost of construction of a city-owned sewage 
disposal plant was not authorized, but no objection was made to 
the payment of the $10,000 fee charged by the city for a sewer con- 
nection—the payment of such fee to be made, presumably, from the 
appropriation for the construction of the facility. 

While it is true that under the now proposed agreement to pay 
a lump sum for the privilege of connecting with the county sewerage 
system, the United States does not acquire title to said system or 
the disposal plant, the agreement, upon its being carried out, would 
vest in the United States a property right in perpetuity which would 
be an appurtenant to the Brecksville facility, the site for which, 
presumably, has been acquired by the United States. As indicated 
in the above-cited decisions such a right is for considering as a part 
of the construction cost of the facility and no reason is perceived why 
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the costs of the sewerage connection in the present case should not 
be paid from the allotment made for such construction. Costs neces- 
sary to the completion of a construction project are, essentially, 
construction costs, and not costs of maintenance, operation, repair, 
alteration, or improvements, which costs ordinarily arise only after 
completion of the project. Cf. A-40231, January 11, 1932. 

Consequently, I am unable to concur in the opinion stated in the 
concluding paragraph of your letter, supra; and have to advise that 
the connection charge covered by the agreement in question is prop- 
erly for charging—in the absence of other objection—to the funds 
allotted for the construction of the Brecksville facility. 


(B-5571) 


GENERAL ACCOUNTING OFFICE JURISDICTION AND TRAVELING 
EXPENSES FOR REPEATED TRAVEL OF NAVY, ETC., OFFICERS 


The question whether a payee is entitled to some other reimbursement or pay- 
ment than has been made, may not be decided by the General Accounting 
Office on the basis of a submission by a Government Department, but the 
payee, if he believes he has been underpaid, has the right to submit a claim 
or request review of the General Accounting Office settlement by which 
payment was made. 

There must be more than one journey to a given point before travel is “repeated 
travel” within the meaning of the act of June 1, 1926, 44 Stat. 680, providing 
for reimbursement to Navy, etc., officers for such travel on an actual expense 
(as distinguished from mileage) basis, but the statute does not require 
that the second journey be over the identical route or that stops be at the 
same places as on the first journey. Prior decisions modified. 

The fact that reimbursement for a portion of official travel is required to 
be on an actual expense basis as for “repeated travel” within the meaning 
of the act of June 1, 1926, 44 Stat. 680, does not prohibit reimbursement 
on a mileage basis for that portion of the travel beyond the repeated travel 
pine to which oniy a single journey has been made. Prior decisions 
modified. 


Assistant Comptroller General Elliott to the Secretary of the Navy, March 14, 
1940: 

Reference is made to your letter of August 11, 1939, enclosing a 
letter of August 3, 1939, from the Paymaster General of the Navy, 
relative to the repeated travel status of Capt. Ralph T. Hanson, 
Construction Corps, United States Navy. The letter of the paymaster 
general is as follows: | 


1. The act of 10 June 1922 (42 Stat. 681), as amended by act of 1 June 1926 
(44 Stat. 630), provides— 

“but in cases when orders are given for travel to be performed repeatedly 
between two or more places in the same vicinity, as determined by the head 
of the executive department concerned, he may, in his discretion, direct that 
actual and necessary expenses only be allowed.” 
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2. The following travel from Munhall, Pa., official duty station, has been 
performed to date by Captain Ralph T. Hanson (C. C.), U. 8S. N., under 
enclosures (A): 





Voucher No. Date paid Places at which duty performed 





nine ditch endihietieeieinbian atti Nov. 13, 1936 | Ridgway, Pa., and return; E. Pittsburgh, Pa., and return; 
Corry, Irvine, Pa., Corry, Pa., and return. 
MS ee Dec. 11,1936 | N. 8. Pittsbureh, Pa and return; Cleveland, Ohio, Toledo, 
Ohio, Detroit, Mich., Toledo, Ohio, and return 
Ss cincinatuaeididhanitiebbieaial Jan. 27,1937 | Buffalo, N. Y., Erie, Pa., Ashtabula, Ohio, and return. 
Bhs okitbakbbinctmandel ..-| July 21,1937 | Canton, Ohio, Massillon, Ohio, Canton, Ohio, Akron, Ohio, 
Barberton, Ohio, Akron, Ohio, Mount Vernon, Ohio, 
Detroit, Mich., Lakewood, Obfo, Oleveland, Ohio, and 
return. 
Aug. 20,1937 | Cleveland, Ohio, and return. 
Novy. 12,1937 | Youngstown, Ohio, Cleveland, Ohio, Toledo, Ohio, and 
return. 
.| Jan. 10,1988 | Cleveland, Ohio, Detroit, Mich., and return. 
May 5, 1938 | Cleveland, Ohio, New Paris, Ind., Cleveland, Ohio, and 
return. 
June 13,1938 | Uniontown, Pa., and return; Mount Vernon, Ohio, Shelby, 
Ohio, Detroit, Mich, and return. 
Nov. 22,1938 | Ridgway, Pa., Irvine, Pa., Corry, Pa., Erie, Pa., Buffalo, 
N, Y., Rochester, N. Y., Seneca Falls, N. Y., Elmira, N. Y., 
Johnstown, Pa., and return. 





a aia a al iE Nov. 8,1938 | Canton, Ohio, Shelb , Ohio, Mansfield, Ohio, Detroit, 
Mich., Cleveland, Ohio, Ellwood City, Pa , and return. 

NS ini sitntehidebinst lekieron Jan. 19,1939 | Cleveland, Ohio, Detroit, Mich., and return 

SEO Lu ckuch bAbLadtvendd June 8, 1939 | Canton, Ohio, Mansfield, Ohio, Shelby, Ohio, Toledo, Ohio, 
Cleveland, Ohio, Youngstown Ohio, and return. 

acter aicincinae ee caaaMiadiact July 31,1939 | Williamsport, Pa., Elmira, N. Y., Corning, N. Y., Painted 


Post, N. Y., Elmira, N. ¥. Montour Falls, N. Y., Rochest 
er, N. Y., Dansville, N Y., Rochester, N. Y., Buffalo, 
N. Y., Dunkirk, N. Y., Jamestown, N. Y.. Irvine, Pa., 
Corry, Pa., Erie, Pa., Cleveland, Ohio, and return. 


8. The Comptroller General’s Decision A-6047, published in volume 4, page 
507 of Decisions of the Comptroller General, reads in part as follows: 

“The phraseology of that part of section 12 of the act of June 10, 1922, as to 
‘travel to be performed repeatedly between two or more places’ is similar to 
that used in the act of July 1, 1902, 32 Stat. 663. To be entitled to reimburse- 
ment for actual expenses, in lieu of mileage, under the 1902 act, it was repeat- 
edly held that more than one journey or round trip between the same places 
aan necessary to constitute travel ‘performed repeatedly between two or more 
places.’ ”’ 

4. The travel actually performed as indicated above was necessary to carry 
out inspection duties. To have traveled to each individual inspection point 
’ and returned to official headquarters would have involved not only consider- 

able unnecessary time but would have greatly increased the cost to the Govern- 
ment for transportation and subsistence. 

5. Enclosures (B) are submitted showing the geographical location of the 
places at which duty was performed as covered by vouchers indicated thereon. 
While a number of the places have been visited more than once, each trip has 
involved additional places enroute at which inspection was performed. 

6. The question arises whether the travel performed, especially those trips 
covered by enclosures (B). is considered repeated travel entitling the officer to 
actual expenses in lieu of mileage. 

7. If it is held that the officer must repeat travel to each individual inspec- 
tion duty place in the order of inspection and return to Munhall, Pa., attention 
is invited to the fact that since Captain Hanson has been on duty at Munhall, 
Pa., no repeated travel has been performed except as covered by vouchers 
42909, 58632, and 56064. 

8. If it is held that repeated travel has not been accomplished except as 
covered by vouchers referred to in paragraph seven, information is requested 
if the claimant is entitled to mileage covering those trips in which actual 
expenses were less than mileage. 


The officer’s orders of. August 14, 1936, directed repeated travel 


between Munhall, Pa., and such places within the Pittsburgh inspec- 
tion district as it might be necessary for him to visit in connection 





















DECISIONS OF THE COMPTROLLER GENERAL 783 


with his duty. The orders have been extended from time to time, 
the last extension continuing the orders in effect until February 1, 
1941. Although extended from time to time (and before termina- 
tion) the series of orders constitute a single order and, as to repeated 
travel, cover all travel made pursuant thereto. 

It appears from the letter of the Paymaster General that his 
inquiry is with respect to payments already made and the question 
is asked (par. 8) whether the officer is entitled to some other reim- 
bursement or payment than has been made. This office may not 
render a decision on such a question on the basis of this submission. 
The officer has been paid, and if he believes he has been underpaid in 
any particular, he has the right to submit a claim therefor or request 
review of the settlement by which payment was made by this office. 
However, your letter will be treated as a request for an advance 
decision for the guidance of the department in the future, and the 
specific trips to which reference is made in the quoted letter, supra, 
will be considered only as examples of travel under the orders for 
consideration as to the application of the statute. 

This is a case of travel from the field headquarters or the post of 
duty of an officer to numerous points for the purpose of performance 
of duty, the various places having been determined by the Secretary 
of the Navy to be in the same vicinity as the post of duty. The pay- 
ment and audit of expenses in connection therewith seem to have 
been with regard to each individual point named on the vouchers 
and by that method questions arise as to the proper measure of reim- 
bursement with respect to such places; that is, whether each such 
place has been visited but once or more than once; and where the jour- 
ney to a more distant point is repeated but some intervening points 
have been visited but once, or the journey to a more distant point has 
been by a different route or stops omitted at some intermediate point 
and stops made at other intermediate points, under the method used 
a doubt arises as to the proper measure of reimbursement. A basis 
for reimbursement which results in the least cost to the Government 
is not necessarily the proper application of the statute. 

It is settled that there must have been more than one journey to a 
given point before the travel is repeated. Willits v. United States, 
88 Ct. Cls. 534 and 759. But the applicable statute does not neces- 
sarily require that the second journey shall be over the identical route 
with stops at identically the same places as on the first journey. 
Where the travel is to a given point, that travel must be repeated 
before the statute is operative and when so repeated the statute be- 
comes operative; but if that rule is applicable to intermediate points 
and to incidental side trips in connection with the principal journey 
to a more distant point the complications resulting in the computation 
militate against the use of the statute. 
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Where travel is made to a given point, stops for duty are made at 
intervening points, and the travel to said given point is repeated with 
stops at the same or some or different intervening points, the travel 
is repeated for the purposes of the statute irrespeetive of ‘the route 
followed or the intervening points at which duty was performed. If 
the second or later journeys are made te that point and beyond, pay- 
ment is authorized of actual expenses or per diem in lieu of sub- 
sistence for the travel between his station and that point, but for the 
travel beyond that point which is not repeated, mileage will be pay- 
able. All stops noted on the vouchers referred to apparently have 
been treated as travel to such points but in some cases the stop was 
merely for lodging and subsistence en route to a more distant point. 
Obviously, such a stop for lodging and subsistence en route to a more 
distant point is but an incident of travel to the more distant point 
and is not required to be noticed independently of the journey to the 
more distan* point. 

An examination of the papers in the case of Willits v. United 
States, 38 Ct. Cls. 534, has been made. It appears that in that case 
claim originally was made for mileage for all the travel performed 
on the theory that none of the places were in the same vicinity. 
The court’s opinion negatived that view. But the court found that 
in the items which made up the claimant’s case there were three 
where the travel was not “repeated,” amounting in the aggregate to 
1,338 miles which, at 8 cents per mile, would entitle the claimant to 
$107.04. But as it was conceded the claimant had received his 
actual and necessary expenses for that travel and the amount thereof 
not being before the court, it could not make the necessary reduction 
and the case was remanded to the general docket with leave to the 
- claimant to show what these actual expenses were. The items listed 
in the petition were for 48 round trips-between Harrisburg, Pa., 
and Reading, Pa.; 5 round trips between Harrisburg and Lebanon, 
Pa.; 3 round trips between Harrisburg and Athens, Pa.; 3 round 
trips between Harrisburg and Williamsport, Pa.; 1 round trip be- 
tween Harrisburg and Rome, N. Y.; 1 round trip between Harris- 
burg and Auburn, N. Y.; and 1 round trip between Harrisburg and 
York, Pa. The mileage shown for the three latter trips was 1,338 
miles which, at 8 cents, equalled $107.04. The claimant thereafter 
filed his certificate that he had been paid a total of $52.90 actual and 
necessary expenses for these trips and the court allowed the dif- 
ference, $54.14. 38 Ct. Cls. 759. The trips as listed in the petition 
involved trips between two given points without stop-overs or devia- 
tion. Therefore, the case is authority only for the view that unless 
travel is repeated—that is, more than one round trip is made between 
given points—the travel is not repeated and the officer will be en- 
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titled to mileage and not to actual and necessary expenses. The 
court was not required to consider what the rule would be were 
different intermediate points visited on the second or later journeys, 
nor whether the route of travel would affect the officer’s rights 
where the travel was repeated between two given points. Some of 
the accounting officers’ decisions on these latter features seem to 
have been affected by the court’s holding as to the necessity for re- 
peated travel before the statute would be operative, and the feature 
of those decisions brought in question now is that there cannot be 
payment of actual and necessary expenses and mileage for the same 
journey. If such holding is limited to travel between identically the 
same terminal points and that travel has been repeated, the rule is 
sound that no mileage is properly payable. But if there is a single 
journey beyond a point to which repeated travel has been made, no 
reason appears why mileage legally may not be paid for the un- 
repeated portion of the journey. In such a case two statutes are 
applicable to the journey as a whole—one authorizing actual and 
necessary expenses for the portion over which the travel was re- 
peated and the other authorizing mileage for the unrepeated portion 
of the journey, and each statute will operate on the portion to 
which the existing facts make it applicable. Such basis has been 
used in other situations, as where air travel terminates and further 
travel is made by land and mileage has been allowed. A-~-84935, 
April 23, 1937, case of Lt. Col. S. J. Idzorek, A. C., United States 
Army. See, also, United States v. McDonald, 128 U. 8. 471, where, 
as a result of a change in the law, the court applied the old law for 
part of a journey and the new law for the remainder of the journey. 
See, also, 6 Comp. Dec. 526, and B~7395, January 2, 1940, 19 Comp. 
Gen. 617. 

Settlement of accounts and claims hereafter will be on the basis 
of this decision, but since this decision modifies prior decisions re- 
specting repeated travel involving intermediate stops or different 
routes of travel and the matter of actual expenses and mileage for 
a single journey where part of the journey is repeated, it will not 
be authority for reopening accounts or claims which heretofore have 
been finally settled. 


(B-7662) 
CONTRACTS—WALSH-HEALEY ACT VIOLATIONS 


The provision in the Walsh-Healey Act, 49 Stat. 2036, for withholding moneys 
due the United States by reason of a contractor’s violation of its contract 
representations and stipulations, from amounts otherwise due on any such 
contracts, or for recovery by suit, does not bar the exercise by the Govern- 
ment of the common-law right to set off amounts due the contractor under 
other contracts in liquidation of such an indebtedness. 















786 DECISIONS OF THE COMPTROLLER GENERAL 


The responsibility of administering the Walsh-Healey Act, 49 Stat. 2036, is 
specifically placed in the Secretary of Labor and it is not for the General 
Accounting Office to question the Secretary’s determination that a contractor 
was liable to the United States in a certain amount as damages for 
breaches or violations of the labor, etc., representations and stipulations 
included in a contract pursuant to the said act. 


Acting Comptroller General Elliott to the Atlantic Terra Cotta Co., March 18, 
1940: 


I have your letter of March 1, 1940 (addressed to a claims examiner 
of this office), as follows: 


I have your letter dated February 23d in reply to my letter of November 21, 
1939, relative to the above matter and I note your interpretation of the language 
of the Walsh-Healey Act “on any such contracts” to permit the withholding 
of amounts due the contractor on other contracts not within the provisions of 
the Walsh-Healey Act, and I dlso note your reliance on the case of Barry v. 
United States, 229 U. 8. 47. It is my contention that the general rule of the 
right of set-off, as held in the Barry case, does not apply under the precise 
language of the Walsh-Healey Act, which should be strictly construed and I 
believe that it was clearly the intent of Congress that such withholding could 
only be effected on other Walsh-Healey contracts. 

Moreover, I note you have failed to determine the merits of the claim of 
the Labor Department against the contractor, although I understand the file 
of the Labor Department was submitted to you and my letter of November 21, 
1939, contains the following: 

“The Company contends that the Labor Department is in error in its inter- 
pretation of the provisions of the Walsh-Healey Act and has consequently 
refused to comply with the demand of the Department that a total sum of 
$3.035.15, allegedly due to employees on both contracts be forwarded.” 

The dispute between the Labor Department and the contractor is substantially 
the following: Whether or not the Labor Department is entitled to charge the 
contractor with overtime done during a certain period, which work included many 
matters of private contracts as well as work done under the Walsh-Healey 
contract. In other words, where the work done under the Walsh-Healey con- 
tract is commingled with other work done under private contracts, known as 
commercial work, can the Labor Department assess the contractor overtime on 
all the work done? I believe this is a serious question for the determination 
by your Office in mnch the same manner as your recent decision in the matter 
of the rental of trneks by the Tennessee Valley Authority. Surely, the question 
of whether there has heen a violation of the Act must first be determined before 
any sound ruling affecting the incidental right of the Government to collect 
the nenalties by set-off or otherwise, can be made. 

Since the Company’s legal recourse in a situation of this nature is com- 
paratively limited, it would appear that the administrative remedy must first be 
exhanster hefore any contemplated action is taken. 

I. therefore. respectively request that the ruling, as outlined in your letter of 
February 28rd be held in abeyance until the matter is reviewed and a deter- 
mination made as to whether an actual violation of the act is involved and 
whether the decisions of the Administrator and the Secretary of Labor are in 
accord with the spirit and intent of the Walsh-Healey Act. Should the rather 
voluminous record of the case be not sufficiently clear, I shall be pleased, upon 
reqnest, to submit on behalf of the Company a brief outlining my client’s 
position. 

In the meantime. T also respectively request that the amounts being withheld 
pursnant to your letter of February 23. 1940, be not applied toward the claim of 
the Lahor Denartment, and that a review be made by the Comptroller General as 
provided in Form 40. 


Section 236, Revised Statutes, as amended, 42 Stat. 24, provides 
that: 
All claims and demands whatever by the Government of the United States or 
against it. and all seceonnts whatever in which the Government of the United 


States is eaneerned. either as debtor or creditor, shall be settled and adjusted in 
the General Accounting Office. 
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Pursuant thereto this office; in settlement No. 0579666, dated 
February 21, 1940, credited the sum of $1,235.12, otherwise due you 
under contract No. ER-Tps-21-86354, dated June 28, 1939, against 
your indebtedness for a like amount reported by the Department of 
Labor to be due the United States by reason of violations of the repre- 
sentations and stipulations included in contract No. ER-Tps-21- 
43141, dated December 22, 1936, as required by the Walsh-Healey Act, 
49 Stat. 2036. 

It appears to be your first contention that in the collection of debts 
resulting from breaclies or violations of the representations and stipu- 
lations in contracts executed pursuant to the Walsh-Healey Act, the 
Government may not avail itself of the common-law right of setting 
off amounts due under other contracts. In support thereof you refer 
to the following provision of section 2 of said act: 

* * * Any sums of money due to the United States of America by reason 
of any violation of any of the representations and stipulations of said contract 
set forth in section 1 hereof may be withheld from any amounts due on any such 
contracts or may be recovered in suits brought in the name of the United States 
of America by the Attorney General thereof. * * * 

Obviously, any sum for which a contractor is liable by reason of 
breaches or violations of the representations and stipulations of such 
contracts is a debt due the United States and, in the absence of a clear 
statutory inhibition, which is not contained in the above act, there is 
for application the common-law right of set-off. This right may be 
exercised on general principles and without the aid of a statute. See 
Gratiot v. United States, 15 Pet. 336, 370; McKnight v. United States, 
98 U. S. 179, 186. The Government has always had the right to set 
off against an amount due a claimant any sum the same person or cor- 
poration owes the Government, either under the same or other con- 
tracts or obligations. Emery v. United States, 13 F. (2d) 658; Tag- 
gart v. United States, 17 Ct. Cls. 322; 2 Comp. Gen. 579. “It would be 
folly to require the Government to pay under the one contract what it 
must eventually recover for a breach of the other.” Barry v. United 
States, 229 U. S. 47. Consequently this office, in the exercise of the 
function imposed upon it by section 236, Revised Statutes, as amended, 
supra, of settling and adjusting claims by the Government or against 
it, must consider both debits and credits, that is, amounts due from @ 
claimant as well as amounts due to a claimant, in determining what 
net amount, if any, is payable. ; 

Also, you contend that this office should determine whether there 
has been an actual violation of the representations and stipulations 
included in the contract, and “whether the decisions of the Adminis- 
trator and the Secretary of Labor are in accord with the spirit and 
intent of the Walsh-Healey Act.” Such a contention necessarily im- 
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plies that the action of said Secretary, under the above act, is subject 
to review by this office. However, the statute places no such responsi- 
bility or authority in this office. The responsibility of administering 
the Walsh-Healey Act, and the authority to prescribe rules and regu- 
lations, to conduct hearings, to make findings of fact and decisions 
thereon, all as are deemed to be necessary to enforce the provisions of 
the act, is specifically placed in the Secretary of Labor. Under the 
statute it was not for this office to question the determination of the 
Secretary of Labor that you were liable to the United States in the 
amount of $1,235.12 as damages for breaches or violations of the rep- 
resentations and stipulations included in contract No. ER-Tps-21- 
43141, pursuant to the Walsh-Healey Act. 


Accordingly, the settlement of February 21, 1940, in which the set- 
off was made, appears to have been correct and is sustained. 


(B-7991) 
REFUNDS OF ERRONEOUS COLLECTIONS—FOREIGN SERVICE 


State Department Foreign Service disbursing officers may continue to make 
refunds of erroneous collections of fees in foreign countries from collections 
on hand, notwithstanding the erroneous collections have been covered into 
the Treasury as “Miscellaneous Receipts.” 17 Comp. Gen. 859, distinguished. 


Acting Comptroller General Elliott to the Secretary of State, March 18, 1940: 


There has been considered your letter of December 12, 1939, as 
follows: 


Reference is made to a letter dated November 30, 1939, reference A. B. 3.5 

G. F., which has been received from the General Accounting Office, Accounting 
and Bookkeeping Division, citing 17 Comp. Gen. 859 regarding the proper 

method of refunding Foreign Service fees and directing attention to the 

. practice of disbursing officers for the State Department in making refunds of 
fees erroneously collected and covered into the Treasury from current fees. 

This practice has been followed by this Department for a long time, and it 
was believed to have the concurrence of your office in view of the approval 
under date of January 18, 1939, reference A-44014, of the present Foreign 
Service Regulations, which included note 5 to section V-18 as follows: 

“Note 5. Refunds made from fees on hand only. Authorized refunds of fees 
can be made from fees on hand only. Refunds shall be made in United States 
currency, or its equivalent in foreign currency, at the bank’s selling rate of 
exchange prevailing on the date of the refund. The proceeds of drafts drawn 
for expenses shall not be used for refunding fees.” 

The procedure which has been pursued has the following definite advantages: 

1. It eliminates the necessity for much correspondence between the offices 
abroad, the Department, and thé General Accounting Office; 

2. It makes it possible to effect payment through the office abroad direct to 
the claimant prior to his whereabouts becoming unknown ; 

8. The payment @irect to the claimant in many instances might preclude the 
possibility of objection on the part of a foreign government incident to severe 
exchange restrictions which are from time to time imposed by certain foreign 
governments ; 

4. It expedites payment of refunds especially in those instances where it 
becomes necessary for the Department to take action to cancel a visa or service, 
and in the event of such action the Department should be in a position to 
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authorize immediate refund in order to avoid controversy and the possibility 
of being placed in a position of embarrassment, as a large percentage of the 
claimants are not American citizens and, furthermore, might be transients. 

Since the present practice affords the Department an administrative pro- 
cedure which it would prefer, it is hoped that its continuance may have the 
approval of your office. 

If note 5 to section V-18 of the Foreign Service Regulations is 
taken and considered as applying only to fees collected but not as yet 
covered into the Treasury as miscellaneous receipts, there would be 
no basis for objecting to its provisions. However, after the fees have 
been covered into the Treasury and a refund of the same is proposed a 
different situation is presented. The general rule in connection with 
such cases, in line with the provisions of section 18 of the Permanent 
Appropriation Repeal Act of 1934, 48 Stat. 1231, is as set forth in the 
decision 17 Comp. Gen. 859. In other words, in view of the pro- 
visions of section 3617, Revised Statutes, requiring that the gross 
amount of all moneys received for the use of the United States shall 
be covered into the Treasury without deduction or abatement, the use 
of collections on hand for refunding previous collections theretofore 
covered into the Treasury is not generally authorized. 

In this connection attention is invited to a decision of the former 
Comptroller of the Treasury in 1912, 18 Comp. Dec. 980, in which it 
was said, in part: 

Tf a collection made by a disbursing officer is found to be erroneous, in whole 
or in part, before the same is taken up in his accounts as miscellaneous receipts, 
he may properly refund the amount erroneously collected. In which event only 
the amount properly collected should be reported in the account and deposited 
and covered into the Treasury as miscellaneous receipts. Where, however, the 
amount erroneously collected has been accounted for in the disbursing officer’s 
account as miscellaneous receipts, he is without authority thereafter to make 
refundment on account of such erroneous collections from the proceeds of other 
collections not so accounted for, deposited, and covered into the Treasury. 

As stated in your letter the general rule herein referred to has not 
been applied with respect to refunds of fees under the Foreign 
Service—mainly for the several reasons set forth in your letter. And, 
since it appears from your letter that the continuance of the long 
existing practice of effecting authorized refunds in foreign countries 
is not only desirable but essential from an administrative standpoint, 
particularly at this time of unsettled conditions abroad, this office 
will not object to the continuance of such practice with respect to the 
refunds of such erroneous collections under the Foreign Service. 


(B-8928) 
PAYMENTS TO NATURAL GUARDIANS OF INCOMPETENTS 


Payments of small amounts due under the Employees’ Compensation Act to an 
incompetent adult dependent brother of a deceased Civilian Conservation 
Corps enrollee may be made to his mother as natural guardian where he 
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is in her care and custody and the expense incident to appointment of a 
legal guardian would be disproportionate to the amount of compensation 
to be paid. 


Acting Comptroller General Elliott to the Chairman, United States Employees’ 
Compensation Commission, March 18, 1940: 


I have your letter of March 5, 1940, file CC582217, as follows: 


Reference is made to the case of Milas Byrd, deceased, former enrollee of the 
Civilian Conservation Corps, No. CC4-208454, company 4439, reporting camp 
Miss. F-10 at Saucier, in the State of Mississippi, Fourth Corps Area, who died 
on April 29, 1938. 

It has been determined by the Commission that, in addition to his widow and 
dependent mother, the deceased is survived by Chauncey Byrd, a dependent 
brother whose age at the date of the deceased’s death was nineteen years, three 
months, and three days. It was further determined this dependent brother was 
born blind and dumb and that his mentality never progressed beyond the stage 
of that of an infant. An award of compensation was accordingly approved on 
behalf of this dependent brother for $4.90 a month for a period of eight years, 
commencing April 30, 1938, unless, before the expiration of that time, he dies, 
marries, or becomes capuble of self-support. Compensation payments have here- 
tofore been made to the mother and natural guardian but were suspended as of 
January 15, 1940, by reason of the fact the dependent brother became twenty-one 
years of age on January 26, 1940. Assuming this dependent brother does not 
die, marry, or become capable of self-support before the expiration of the 
award, there will become due and payable on his account additional compensa- 
tion aggregating $369.79. , 

It has further been determined that Chauncey Byrd is without legal guardian 
and resides with Susan Byrd, his natural mother, in whose care and custody he 
has remained continuously since birth and who, by virtue of her relationship to, 
and the mental deficiency of, the dependent brother, stands in the position of 
natural guardian. In view of the small amount of compensation that will accrue 
for the henefit of this dependent brother, Susan Byrd, through her attorneys, 
Messrs. Rawls and Hathorn, Columbia, Mississippi, has requested that such com- 
pensation be paid to her on behalf of the dependent brother without the necessity 
of a legally appointed guardian and, in this connection, the attorneys have called 
attention to the fact that “* * * the amount of compensation that is payable 
for the use of Chauncey is $4.90 per month and which is $58.80 per annum. 
The expense of qualifying a guardian, making reports, and paying court ex- 
penses and other legal expenses, incident thereto, even placed on a minimum or 
charity basis insofar as legal services is concerned would practically absorb this 
monthly payment. * * *” 

Under the circumstances, it appears that, if the usual requirement of having 
a legal guardian appointed in cases of this nature, is enforced in the instant case 
the net result would be to practically deprive the beneficiary in question of any 
material benefits, thereby defeating the purpose which compensation payments 
are designed to serve. 

Section 10 (g) of the Federal Employees’ Compensation Act provides “the 
compensation of a brother, sister, or grandchild under legal age shall be paid to 
his or her guardian.” The law makes no specific reference to the manner in 
which comrensation shall he paid on account of an adult incompetent. In view 
of this situation and the cirenmstances of this case as outlined above, an opinion 
is requested as to whether compensation awarded to Chauncey Byrd may be paid 
to his mother and natural guardian, Susan Byrd, without requiring the latter to 
qualify as legal guardian. 

It will he recalled a similar question was brought to your attention in con- 
nection with the compensation of Frnest Morgan, a minor brother who was with- 
out natural or legal guardian. Your decision in this case under date of June 
2d, 1939, your reference B-3762, favored the payment of compensation to Martin 
Morgan, adult brother of the bereficiary, on the ground he was the person acting 
in loco parentis who had custody of the minor and contributed to his support. 
It is the helief of the Commission that the case of Chauncey Byrd is dissimilar 
only in that the beneficiary in. question is an adult in point of years. In fact, 
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the case seems somewhat stronger inasmuch as this dependent brother is in 
the care and custody of his natural mother. 

An early decision is urgently requested in order that compensation accrued to- 
date may be paid and regular semi-monthly payments resumed under the 
award. 


In the cited decision of June 2, 1939, published in 18 Comp. Gen. at 
pages 899-900, it was held (quoting from the syllabus) : 


Where no legal guardian has been appointed and such appointment is not 
otherwise necessary or contemplated, and the expenses incident to guardianship. 
proceedings are disproportionate to the amount involved, payment of small 
amounts due minors from the United States may be made, in proper cases and 
where the interests of the Government are adequately protected, to the person 
acting in loco parentis who has custody of the minor and contributes to his or her 
support. Present case involves monthly payments due a minor under section 10 
of the Employees’ Compensation Act, 39 Stat. 744. 


The rule of the accounting officers for many years in cases of this 
character is that— 


In claims of small amounts, where it seems clear that the money will reach 
the real party in interest, it is the custom of the accounting officers to state 
balances in favor of * * * the relatives of infants and of insane persons, 
without the appointment of a guardian or committee * * *. One hundred’ 
dollars has been declared the limit in connection with this indulgence (paragraph 
286, page 107, Digest of Decisions of the Second Comptroller, volume 2). 


See, also, 17 Comp. Gen. 125, and authorities there cited. 

The rule stated in the decision of June 2, 1939, supra, with respect 
to small amounts due minors is equally applicable to the case of small 
payments due an incompetent adult for whom the appointment of a 
guardian would entail expenses disproportionate to the amount to be 
paid. Accordingly, the compensation payments due the incompetent 
dependent brother in this case may continue to be made to the mother 
as the natural guardian of said incompetent brother of the decedent. 


(B-8434) 


STATUTORY CONSTRUCTION AND DISPOSITION OF RECEIPTS FROM 
PROJECTS IN PUERTO RICO 


The authority contained in the act of February 11, 1936, 49 Stat. 1135, for de 


posit of certain receipts from projects in Puerto Rico into a revolving fund 
constitutes an exception to the rule that receipts, generally, are required 
to be covered into the Treasury as miscellaneous receipts, and for that 
reason must be strictly construed. 

The revolving fund established under the act of February 11, 1936, 49 Stat. 1135, 
from receipts from operation, etc., of projects in Puerto Rico financed from 
the special fund authorized by said act to be set up from funds appropriated 
by the Emergency Relief Act of 1935, should not be credited with receipts 
from operations financed, in whole or in part, out of subsequent emergency 
relief appropriations—such receipts being for deposit as “Miscellaneous 
receipts”—except that in cases of mixed receipts where a segregation is 
possible. the revolving fund may be credited with such part of the receipts. 
as can be established to result from expenditures from the special fund. 


246222"—40——-52 
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Acting Comptroller General Elliott to the Secretary of the Interior, March 19, 
1940: 
There has been considered a letter dated February 3, 1940, from 
the Assistant Administrator, Puerto Rico Reconstruction Adminis- 
tration, as follows: 


This Administration has been prosecuting a program of approved work relief 
projects in Puerto Rico with funds from the two following main sources: 

1, Puerto Rico special fund, 1935-1940, created by act of February 11, 1936 
(Public, No. 442—74th Congress), from funds allotted to Puerto Rico out of 
money appropriated by the Emergency Relief Appropriation Act of 1935. 

2. Emergency Relief Appropriation Acts of 1936, 1937, 1938, and 1939. 

Besides setting up the special fund, the act of February 11, 1936, also pro- 
vides that: “All income derived from operations financed out of this fund 
(special fund) and the proceeds of the disposition of property acquired there- 
with shall constitute a revolving fund * * 

Accordingly, the revolving fund was established (appropriation 05-0X999, 
emergency relief, Puerto Rico revolving fund, act of February 11, 1936), and 
income and proceeds resulting from expenditures under the special fund are 
being deposited therein. 

There are several projects being prosecuted under the special fund, however, 
which have received supplemental allotments from funds appropriated by later 
E. R. A, Acts. This has brought up the question as to the disposition of in- 
come or proceeds resulting from a project which has been financed with monies 
both from the special fund and later E. R. A. Acts. In some few cases it is 
possible to segregate the income or proceeds as to the respective funds from 
which they resulted, but in most cases it is impossible to do so, However, it 
is known that in the majority of cases the income and proceeds result from 
expenditures under the special fund, expenditures from later BE. R. A. Acts 
being merely incidental. 

For the purpose of illustration, three typical examples are listed below: 

1. Sale of produce grown on P. R. R. A. land: 

(a) Land purchased under O. P. 5-77, special fund. 

a b) Equipment and tools purchased under O. P. 501-5-132, E. R. A. Act of 

7. 

(c) Seeds and fertilizer purchased under O. P, 705-7-1, E. R. A. Act of 1938, 

(d) Labor used in planting, cultivating, and harvesting partly paid from 
O. P. 05-5-36-902, BE. R. A. Act of 1939. 

2. Sale of animals or poultry raised at P. R. R. A. farms: 

(a) Animals and poultry are offspring of those purchased under O. P. 5-77, 
special fund. 

(b) Sheds or barns in which these animals. were raised were constructed 
under O. P. 205-0001, E. R. A. Act of 1936. 

(c) Feed was purchased under O. P. 705-7-1, BE. R. A. Act of 1938. 

(d) Labor for caring for the animals and poultry paid from O. P. 05-5-36-902, 
E. R. A. Act of 1939. 

8. Rent of land and houses to resettlers (one rental is charged which includes 
both land and house) : 

(a) Land purchased under O. P. 5-77, special fund. 

(b) Materials used in construction of the houses, purchased partly under 
O. P. 5-77, special fund; parity under O. P. 705-7-8, B. R. A. Act of 1938; and 
partly under O. P. 05-5-36-903, EB. R. A. Act of 1939. 

(c) Labor used in the construction of the houses, paid partly from O. P. 
705-7-3, E. R. A. Act of 1938, and partly from O. P. 05—5-36-908, BE. R. A. Act 
of 1939. 

There are cases other than the examples cited, and also some variations of 
such examples. 

Up to the present time all income and proceeds resulting from projects financed 
with monies both from the special fund and later EB. R. A. Acts have been 
deposited in the revolving fund. 

In view of the foregoing facts, your opinion is requested as to whether: 

1. This administration should continue to deposit in the revolving fund all 
income and proceeds resulting from such operations. 
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2. This Administration should continue to deposit in the revolving fund income 
and proceeds resulting from such operations except where the income or proceeds 
can be segregated, in which event that part of income or proceeds resulting from 
expenditures from the special fund should be deposited in the revolving fund 
and that part resulting from expenditures from later E. R. A. Acts should go to 
miscellaneous receipts. 


3. Income and proceeds resulting from projects financed partly under other 
appropriations but mainly from the special fund should be deposited in the 
revolving fund, and income and proceeds resulting from projects financed mainly 
from later B. R. A. Acts should go to miscellaneous receipts. 

Your advice in this matter will be very much appreciated. 

The act of February 11, 1936, 49 Stat. 1135, provides in pertinent 
part as follows: 

That all sums which the President has segregated or allotted or shall segregate 
or allot for projects in Puerto Rico out of the money appropriated by the 
Emergency Relief Appropriation Act of 1935 shall constitute a special fund to 
provide relief and work relief and to increase employment in Puerto Rico. The 
fund thus established shall continue available for expenditure until June 30, 1940. 
All income derived from operations financed out of this fund and the proceeds 
of the disposition of property acquired therewith shall constitute a revolving 
fund, which shall remain available for expenditure for the purposes and in 
manner authorized herein and in the Emergency Relief Appropriation Act of 
1935 until Congress shall provide otherwise, notwithstanding any limitation of 
time contained in the said Emergency Relief Appropriation Act of 1935. Any 
agency or agencies lawfully designated or established to administer funds al- 
lotted hereunder or the revolving fund herein authorized may be continued so 
long as the said funds or any of them remain available for expenditure. 

Under the provisions of said act income derived from operations 
financed out of the special fund and the proceeds of the disposition 
of property acquired therewith constitute a revolving fund and 
should be credited to such fund. However, the authority with respect 
to the special fund relates only to allotments out of money appro- 
priated by the Emergency Relief Appropriation Act of 1935. Re- 
ceipts derived from operations financed out of subsequent emergency 
relief appropriation acts are required to be covered into the general 
fund of the Treasury as miscellaneous receipts and may not be with- 
drawn except in consequence of an appropriation made by law. See 
sections 3617 and 3618, Revised Statutes. Accordingly, in answer to 
the questions submitted I have to advise as follows: 

1. In those cases in which the projects involved are financed ex- 
clusively out of the special fund the entire income and proceeds result- 
ing therefrom are for depositing into the revolving fund. 

2. In cases where the projects are financed partly from the special 
fund and partly from other appropriations, and a segregation is pos- 
sible there may be credited to the revolving fund such portion of the 
income and proceeds as may result from expenditures from the special 
fund. In all such cases, however, a proper showing should be made 
in support of each deposit to the revolving fund disclosing the basis 
of the segregation, etc. 

8. In all other cases, that is, cases in which the projects have been 
financed with funds out of the special fund and funds derived from 
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other appropriations where a segregation is not practicable the funds 
should be covered into the Treasury as miscellaneous receipts. The 
authority contained in the act of February 11, 1936, constitutes an 
exception to the rule that receipts, generally, collected for the use of 
the United States, are required to be covered into the Treasury as 
miscellaneous receipts, and for that reason must be strictly construed. 
Hence, it must be held with respect to receipts which cannot be shown 
to represent income or proceeds derived from expenditures out of the 
special fund, that there is no authority under the act of February 11, 
1936, or other law, to credit them to the revolving fund. 


(B-9012) 


LEAVES OF ABSENCE—ANNUAL AND SICK—EFFECT OF 
AMENDATORY ACT OF MARCH 2, 1940 


The existing Uniform Annual and Sick Leave Regulations issued pursuant to 
the Annual and Sick Leave Acts of March 14, 1936, are for application, 
after March 1, 1940, only to the extent that their provisions are not incon- 
sistent or incompatible with the provisions of the amendatory annual and 
sick leave act of March 2, 1940, Public, No. 419, 54 Stat. 38. 

Under the terms of the act of March 2, 1940, Public, No. 419. 54 Stat. 38, amend- 
ing the Annual and Sick Leave Acts of March 14, 1936, a temporary em- 
ployee who is absent, after March 1, 1940, on annual or sick leave from 
Friday through Monday (both Friday and Monday being workdays and 
4 hours constituting a workday for Saturday) should be charged for 2 
days’ and 4 hours’ annual or sick leave as the case may be. 

No change in section 11 of the Uniform Sick Leave Regulations effective Janu- 
ary 1. 1938. is required by the act of March 2, 1940, Public, No. 419, 54 Stat. 
88. and refunds for excess sick leave should be inclusive of Sundays and 
holidays unless and until the President approves a regulation providing 
otherwise. 

Under the net of March 2, 1940. Public, No. 419. 54 Stat. 38, only four hours 
are chargeable, instead of a full day, for a full day’s absence on account of 
sickness on Saturday half-holidays and proportionate charges on that basis 
should be made for absences of less than the full workday, subject to a 
minimum charge of 2 hours for absences of “2 hours or less” as required 
by section 13 of the existing Uniform Sick Leave Regulations. 

The act of March 2. 1940. Public. No. 419. 54 Stat. 38, does not require discon- 
tinuance of the application of the provision in section 13 of the Uniform 
Sick Leave Regulations effective January 1, 1938, requiring a minimum 
charge of one-half day for absences on account of sickness.on a regular work- 
day. as distinguished from a Saturday or other day on which 4 hours con- 
stitute a full workday. 

The act of March 2. 1940. Public, No. 419, 54 Stat. 38, amending the Annual and 
Sick Leave Acts of March 14, 1936, does not operate to modify the general 
rules for computing deductions from compensation for leave of absence with- 
out pay. 


Acting Comptroller General Elliott to the Archivist of the United States, March 
19, 1940: 


T have your letter of March 8, 1940, as follows: 


(1) Certain questions have arisen due to the change in the aniual and sick 
leave acts of March 14. 1936. under Public. No. 419. approved March 2, 1940. 

(2) According to this amendment, days of annual and sick leave with pay 
shell mean days nnon which employees wonld otherwise work and receive pay, 
and shall be exclusive of Sundays, holidays, and nonworkdays established 
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by Federal Statute or by Executive or administrative order. This amendment 
is inconsistent with certain provisions of the regulations issued by Executive 
Orders 7845 and 7846 on March 21, 1938, and we are wondering if our interpre- 
tation is correct in the following instances: 

(83) Section 14 of the annual leave regulations states that temporary em- 
ployees shall be granted 2% days leave for each full month of service and 
Sundays and holidays occurring within a period of annual leave shall be charged 
as annual leave. Under the amendment a temporary employee who is absent 
on annual leave Friday through Monday will only be charged for 2% days 
instead of for four. 

(4) Section 11 of the sick leave regulations states that in the case of volun- 
tary separation or removal for cause of an employee to whom sick leave has 
been advanced in excess of that accumulated, the employee shall refund the 
amount paid for such excess on the basis of one day’s pay for each day of 
absence inclusive of Sundays and holidays. It is our understanding that the 
new amendment has the effect of excluding Sundays and holidays in the com- 
putation of the amount such an employee must refund for excess sick leave. 

(5) Section 12 of the sick leave regulations will no longer hold true, since the 
amendment excepts Sundays, holidays, and nonworkdays in coinputing sick 
leave. Since Saturday will therefore be charged as four hours only, if an em- 
ployee is on sick leave for 2 hours Saturday, will he be charged in the ratio that 
the amount of sick leave granted bears to the number of work hours of the day? 

(6) Section 13 of the sick-leave regulations states that a minimum charge 
for absence on account of sickness, except on Saturday or on other days 
on which four hours constitutes a full workday, shall be %% day. Does this 
minimum still hold good? 

(7) If the above is answered in the negative, will the minimum charge for 
sick leave be the same as for annual leave—fifteen minutes? 

(8) According to your decision of February 24, 1987 (16 C. G. 785) the 
leave acts and regulations while controlling the granting of annual and sick 
leaves of absence with pay do not cover the situations involving leave without 
pay, it is therefore assumed that the above amendment will not operate to 
modify the general rules for computing deductions from compensation for 
leave of absence without pay. Is this correct? 


The act of March 2, 1940, Public No. 419, provides as follows: 


That the days of annual leave with pay provided for in the Act of March 
14, 1936 (49 Stat. 1161), and the days of sick leave with pay provided for in 
the Act of March 14, 1936 (49 Stat. 1162), shall mean days upon which em- 
ployees would otherwise work and receive pay, and shall be exclusive of Sun- 
days which do not occur within a regular tour of duty, holidays, and all non- 
ire days established by Federal statute or by Executive or administrative 
order. 

Since, as stated in the above-quoted letter, the act is inconsistent 
with certain provisions of the existing annual- and sick-leave regu- 
lations, the said regulations must yield to the statute to the extent 
that their provisions are inconsisent or incompatible therewith, thus 
making it necessary for the departments and agencies of the Gov- 
ernment to operate in such cases directly under the statute on and 
after March 2, 1940, until such time as the regulations shall have 
been modified by proper authority to conform to, or accord with, 
the new statute. 

The several questions presented will be answered in the order 
stated in your letter. 

With reference to temporary employees, the annual leave act of 
March 14, 1936, 49 Stat. 1161, contains a provision as follows: 

* * * Temporary employees, except temporary employees engaged on 


construction work at hourly rates, shall be entitled to two and one-half days 
leave for each month of service. * * * 
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and section 14 of the existing annual-leave regulations provides: 


Temporary employees shall be granted 2%4 days leave for each full month 
of service, and Sundays and holidays occurring within a period of annual leave 
shall be charged as annual leave. After the first month of service such leave 
may be credited at the beginning of the month in which it accrues. [Italics 


supplied. ] 

The part italicized is inconsistent with the terms of the act of 
March 2, 1940. Therefore, after March 1, 1940, a temporary em- 
ployee who is absent on annual leave from Friday through Monday 
(both Friday and Monday being work days and 4 hours constitut- 
ing a work day for Saturday) should be charged for 2 days and 
4 hours annual leave—not 214 days as suggested in your letter. 
The same would be true, of course, as to sick leave. 

Section 11 of the uniform sick-leave regulations, referred to in 
paragraph 4 of your letter, reads as follows: 

In the case of voluntary separation or removal for cause of an employee 
to whom sick leave has been advanced in an amount in excess of that ac- 
cumulated, the employee shall refund the amount paid him for the period 
of such excess, or deduction therefor shall be made from any salary due him 
or from any deductions in the retirement fund to his credit. Such indebted- 
ness shall be charged against the employee on the basis of the salary rate 
obtaining during the period of advanced sick leave, and on the basis of one 
day’s pay for each day of absence, inclusive of Sundays and holidays. 
Absences for fractional parts of a day will be charged proportionately. Re- 
fund shall not be required in cases of death, retirement for age or disability, 
reduction of force, or when an employee who is not eligible for retirement is 


unable to return to duty because of disability, which shall be evidenced by an 
acceptable certificate from a registered practicing physician or other prac- 


titioner. [Italics supplied. ] 

The part italicized, while differing from the corresponding pro- 
vision of section 4 (b) of the uniform annual leave regulations made 
effective January 1, 1938 (see rule previously in force as stated in 
16 Comp. Gen. 769 and 17 id. 895), is not inconsistent with the act 
-of March 2, 1940. If an employee is granted sick leave-which he 
had not earned and he thereafter is separated from the service under 
conditions requiring that he refund “the amount paid him for the 
period of such excess”—in the absence of a regulation approved by 
the President specifically providing otherwise—the entire period of 
absence after expiration of any earned sick leave would become 
absence without pay during which no right to pay for intervening 
Sundays or holidays would accrue. Accordingly, no change in sec- 
tion 11 of the sick leave regulations is required by the statute; and 
unless and until the President approves a regulation providing 
otherwise, refunds for excess sick leave should be made in accordance 
with the existing regulation. 

Section 12 of the existing uniform sick leave regulations provides: 

Sundays, holidays, and nonwork days within a period of sick leave shall be 
charged as sick leave, except when immediately preceding or following a period 


of sick leave, if the employee shall have been in a pay status immediately prior 
to or following such Sundays, holidays, or nonwork days. 
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The opening statement of paragraph 5 of your letter, to the effect 
that section 12 of the sick leave regulations, supra, will no longer 
hold true, is correct—the amendatory act excepting Sundays, holi- 
days, and nonworkdays in computing both sick and annual leave. 
As stated in 11 Comp. Gen. 119, 120, “Time on Saturday in excess 
of four hours has a holiday status * * *.” That being so, such 
time on Saturdays (the holiday part) is, under the act of March 
2, 1940, now for excluding from the computation of sick leave. 
Therefore, unless and until amendatory regulations be promulgated 
to the contrary, it would appear reasonable to conclude that since, 
under the new statute only four hours are charged as sick leave for 
absence all day on Saturday on account of sickness, sick leave on 
Saturday is for charging, generally, in the ratio that the amount of 
sick leave granted bears to the number of work hours of that day, 
subject to the limitation that a minimum charge of 2 hours be made 
for absences of 2 hours or less to conform to the existing minimum 
limitation of “2 hours or less” appearing in the last sentence of section 
13 of the existing uniform sick leave regulations, to wit: 

On Saturdays, * * * absences on account of illness shall be charged 
as follows: For 2 hours or less * * *, 
said minimum limitation of “2 hours or less” not appearing to be 
inconsistent with the new statute, but on the contrary, coming within 
the discretion of the President under the terms of section 7 of the 
Sick Leave Act of March 14, 1936, 49 Stat. 1162. Hence, if an 
employee who regularly works 7 hours per day on workdays other 
than Saturday and 4 hours on Saturday, should be absent on sick 
leave after working 1 hour on Saturday he would, under the law 
and regulations now in force, be chargeable with three-sevenths of 
a day’s sick leave for that Saturday. 

With reference to paragraph 6 of your letter, section 13 of the 
existing uniform sick-leave regulations provides as follows: 

The minimum charge for absence on account of sickness, except on Satur- 
days or on other days on which 4 hours constitute a full workday, shall be 
% day; and additional fractions authorized on the same day shall be charged 
in multiples of % hour. On Saturdays, or other days on which 4 hours con- 
stitute a full workday, absences on account of illness shall be charged as 
follows: For 2 hours or less—% day; for more than 2 hours and not more than 3 
hours—% of a day; for more than 3 hours—a full day. 

The matter of fixing a minimum charge for sick leave is exclu- 
sively within the discretion of the President under the terms of sec- 
tion 7 of the Sick Leave Act of March 14, 1936, 49 Stat. 1162. The 
only part of section 13 of the existing sick-leave regulations which 
conflicts with the new statute is the last sentence of the section. 
Under the new statute and the present regulations there now is 
required (1) the charging of 4 hours instead of 1 full day for ab- 
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sence on sick leave all day on Saturday or other workday of 4 hours 
in length, and (2) the application of the rule stated in answer to 
the question in paragraph 5 with reference to absences of less than 
4 hours on said days. Hence, the minimum charge of 14 day for 
absence on account of sickness, while still holding good for regular 
workdays, does not necessarily hold good in respect of such absences 
on “Saturdays, or other days on which 4 hours constitute a full work- 
day.” 

The answers above made to the questions covered by paragraphs 
5 and 6 of your letter render unnecessary any discussion of the ques- 
tion presented under paragraph 7 thereof. 

The decision cited in paragraph 8 of your letter holds, in pertinent 
part, as follows: 


* * * ‘These acts [Leave Acts] and the regulations issued thereunder, 
while controlling the granting of annual and sick leaves of absence with pags, 
do not cover situations involving leave without pay and accordingly do not 
operate to modify the general rules for computing deductions from compensa- 
tion for leave of absence without pay. 


Therefore, your stated understanding to the effect that the act of 
March 2, 1940, does not operate to modify the general rules for com- 
puting deductions from compensation for leave of absence without 
pay is correct. 


(B-7067) 


INSURANCE—TORT LIABILITY—PURCHASE BY GOVERNMENT 
AGENCIES 


Funds of a Government agency may not be expended, in the absence of 
statutory authority, to purchase insurance to cover its possible tort liability. 


A: Comptroller General Elliott to the Federal Housing Administrator, 
rch 20, 1940: 


Reference is made to your letter of January 16, 1940, as follows: 


Under date of November 30, 1939, we requested your ruling on certain ques- 
tions in connection with the ownership by the Administrator of properties 
conveyed to him following default upon contracts of insurance under Section 
207. In that letter we generally described the type of property involved. 

We now present the question whether or not the Administrator can expend 
money out of the Housing Fund to procure insurance against his tort liability 
as owner of such property. 

In a letter dated January 10, the Attorney General has stated that “it is not 
at all improbable the Supreme Court would hold such liability to exist, following 
the same reasoning used in Keifer and Keifer v. R. F. C., 306 U. 8. 381.” He 
has referred also to the opinion of the Attorney General of January 28, 1938, 
regarding probable tort liability of the United States Housing Authority and its 
right to procure insurance or to set up insurance reserves to protect against such 
liability. In the last paragraph of that opinion, the Attorney General ruled 
that “the liability of the Authority cannot definitely be determined except by 
judicial decision or amendment of the act; so that if insurance should be taken 
out to protect against liability for tort and the Authority should be judicially 
held immune, the insurance would have been against a liability nonexistent in 
fact. Insurance, however, always is against risks; and if those under consider- 
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ation are not insured judgments might be recovered against the Authority in 
amounts greatly in excess of the cost of insurance.” It was accordingly held 
that the Housing Authority could protect itself against such risks by the 
procuring of insurance or the setting up of such insurance reserves. 

The cited case of Keifer and Keifer v. R. F.C. was decided February 27, 
1939. Its holding seems to have been based mainly upon general wording in 
the Act establishing the defendant corporation which permitted it “to sue or 
be sued.” Similar wording appears in the National Housing Act, under which 
this Administration operates (section 1, title I). 

It would seem obvious, therefore, that the Administrator as owner of 
properties conveyed to him is subject to the same possible risk referred to in 
the Attorney General’s opinion with respect to the United States Housing 
Authority. 

Your opinion is requested, therefore, upon the question whether payments 
for insurance premiums to protect against such risk are proper. 


In the Attorney General’s opinion relating to the United States 
Housing Authority, 39 Op. Atty. Gen.—,Op. No. 64, to which you 
refer, it was said: 


Considering all the functions, powers, and duties of the Authority, and the 
trend of court decisions involving other Government-owned corporations, I am 
of the opinion that it is possible and not improbable that the Housing Author- 
ity may be held liable for damages or loss occasioned by the negligence of its 
agents or employees. J am also of the opinion that section 13 (d), which pro- 
vides that “the Authority may procure insurance against any loss in connection 
with its property and other assets (including mortgages), is broad enough to 
authorize the procurement of insurance to protect the Authority against losses 
of the nature referred to in your letter. 

These conclusions present this problem: As stated by the General Counsel for 
the Housing Authority in his memorandum transmitted with your letter, the 
liability of the Authority cannot definitely be determined except by judicial 
decision or amendment of the act; so that if insurance should be taken out to 
protect against liability for tort and the Authority should be judicially held 
immune, the insurance would have been against a liability nonexistent in fact. 
Insurance, however, always is against risks; and if those under consideration 
are not insured judgments might be recovered against the Authority in amounts 
greatly in excess of the cost of insurance. Under the circumstances and until 
the liability of the Authority is determined judicially or by an amendment to 
the act, it is my opinion that it may protect itself against such risks by the 
procurement of insurance or the setting up of insurance reserves. [Italics 
supplied. ] 


The opinion that the said Authority was authorized to procure 
such insurance appears to be based, not on the right to sue and be 
sued, or the possible liability of the Authority for negligence, but on 
section 13 (d) of the United States Housing Act (50 Stat. 888, 895) 
which provides that “the Authority may procure insurance against 
any loss in connection with its property and other assets (including 
mortgages).” The Attorney General’s view that the Housing Au- 
thority probably would be liable for negligence is supported to some 
extent, by the case of Keifer & Keifer v. R.F.C., 306 U. S. 381, 
wherein it was held, in effect, that the liability of a Government 
corporation empowered generally “to sue and be sued” is not con- 
fined to suits sounding only in contract. Also see the recent case 
of Federal Housing Administration v. Ruth Burr, No. 354, October 
term, 1939, decided February 12, 1940, wherein the Supreme Court 
held that the Federal Housing Administration was subject to garnish- 
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ment for moneys due to an employee. The determining factor in 
these latter cases appears to have been the congressional authoriza- 
tion “to sue and be sued.” But, as is indicated by the Attorney Gen- 
eral’s opinion, supra, the fact of liability is not determinative of 
whether insurance against such liability may be procured. The 
determining question is: Assuming the Federal Housing Adminis- 
tration is liable in tort, has it authority to procure insurance against 
such liability ? 

Section 1, title I, of the National Housing Act, as amended, pro- 
vides that “The Administrator * * * may make such expendi- 
tures * * * as are necessary to carry out the provisions of this 
title and titles II and III, without regard to any other provisions 
of law governing the expenditure of public funds.” Section 207 (f), 
title Il, creates a “housing fund” to be used as a revolving fund for 
carrying out the provisions of section 207, and section 207 (1) pro- 
vides, in part, as follows: 

Notwithstanding any other provisions of law relating to the acquisition, 
handling, or disposal of real and other property by the United States, the 
Administrator shall also have power, for the protection of the interests of the 
housing fund, to pay out of the Housing Fund all expenses or charges in con- 
nection with, and to deal with, complete, reconstruct, rent, renovate, modernize, 
insure, make contracts for the management of, or establish suitable agencies 
for the management of, or sell for cash or credit or lease in his discretion, any 
property acquired by him under this section; * * 

It is a settled policy of the United States to assume its own risks 
and the established rule is that, unless expressly provided by statute, 
funds for the support of Government activities are not considered 
applicable generally for the purchase of insurance to cover loss of 
or damage to Government property. 13 Comp. Dec. 779; 14 dd. 
836; 23 id. 269; id. 297; 4 Comp. Gen. 690; 7 id. 105; and 17 id. 55. 
It is not sufficient that there is no law specifically providing that 
the United States shall not insure its property against loss, but 
rather that there is some law which specifically authorizes it. 14 
Comp. Dec. 836. The basic principle of fire, tornado, or other 
similar insurance is the lessening of the burden of individual losses 
by wider distribution thereof, and it is difficult to conceive of a 
person, corporation, or legal] entity better prepared to carry insur- 
ance or sustain a loss than the United States Government. As to 
this policy of the Government to assume its own risks no material 
distinction is apparent between assumption of risk of property dam- 
age and assumption of risk of tort liability. The policy of the 
United States in this respect relates to the risk and not to the 
nature of the risk. 

I find no provision in the National Housing Act, as amended, 
authorizing you generally, specifically, or by implication, to procure 
insurance of the kind in question. Section 1, title I, authorizes 
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you to make such expenditures as are necessary to carry out the 
provisions of the act and in decision of October 29, 1936, A-80873, 
you were informed that this office would not object to the use of the 
funds involved to pay premiums on hazard insurance procured on 
property acquired by you. That decision was based on your deter- 
mination that such insurance, on the property, was necessary to 
carry out the provisions of title II of the act. It is noted, in this 
connection, the act has since been amended and now specifically 
provides in section 207, title II, that you may insure property ac- 
quired thereunder. However, the said act contains no_ specific 
authority for procuring insurance against your possible tort liabil- 
ity as owner of such property, and it has not been shown, neither 
is it apparent, that the procurement of such insurance is necessary 
to carry out the provisions of the National Housing Act, as amended. 

Accordingly, the question presented is answered in the negative. 


(B-7842) 


ALLOWANCES AS FOR WIFE—NAVAL RESERVE AVIATION CADETS 
BREACHING AGREEMENT NOT TO MARRY 


Otherwise proper payments of allowances as for a lawful wife in the case of 
aviation cadets of the Naval Reserve who breach their agreement not to 
marry during the first 2 years of active duty will not be questioned in 
the audit of accounts unless the disciplinary action by the department 
takes the form of separation from the service, either by relief from active 
duty or discharge from the Naval Reserve. 


Assistant Comptroller General Elliott to the Secretary of the Navy, March 21, 
1940: 


Reference is made to your letter of December 29, 1939, as follows: 


There is forwarded herewith for your consideration a letter from Lieutenant 
M. H. Cox, Supply Corps, U. 8. Navy, disbursing officer, Aircraft Battle Force, 
U. 8. Fleet, U. S. S. Yorktown, dated November 16, 1939, with accompanying 
endorsements thereon, with request for your decision as to the right of the 
officers of the U. S. Naval Reserve, A~V (N), therein named to receive payment 
of rental and subsistence allowances as officers with dependents (lawful wife) 
under the conditions set forth in the enclosures. 

For your further information there is enclosed a copy of the appointment of 
one of the Reserve officers concerned (Walter M. Hunter) as an aviation cadet 
in the U. S. Naval Reserve, with oath of office annexed, together with copy of his 
application for aviation training in the U. S. Naval Reserve and a copy of 
Naval Reserve circular letter No, 24-36, dated October 5, 1936, setting forth 
the directive of the Secretary of the Navy that agreements of aviation cadets 
to remain unmarried during the period of active duty will in all cases be 
considered to be terminated at the end of the first 2-year period of such active 
duty (including period of training duty at Pensacola). 

Assuming that the marriages of these Reserve officers were legal in all 
respects, the Navy Department is of the opinion that the present status of each 
such officer for the purpose of dependency allowances is now and has been since 
the date of his marriage that of an officer with dependents (lawful wife) within 
the meaning of the term “dependent” as defined in section 4 of the Pay Act 
of June 10, 1922 (42 Stat. ; 87 U. S. Code 8), and that each such officer, 
while employed on active duty, is entitled to increased rental and subsistence 
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allowances as an officer with dependents (lawful wife), in accordance with the 
provisions of sections 5 and 6 of the cited act of June 10, 1922, as amended 
(37 U. 8. Code 9, 10). 

The letter of Lieutenant Cox, transmitted, reports that nine Naval 
Reserve aviation officers, so commissioned from aviation cadets, 
United States Naval Reserve, have submitted rental allowance 
vouchers for a “lawful wife” in which they have certified dates of 
marriage showing that the marriage was in contravention of the terms 
of their agreements to remain unmarried for the first 2 years of 
their service following appointment as aviation cadets, United States 
Naval Reserve. 

The copy of the Hunter application (undated), inclosed with your 
letter, contains a paragraph— 

Iam unmarried and agree to remain unmarried until the termination of my 
training period, including such active duty with the fleet as the Bureau of 
Navigation may authorize, upon the completion of the Pensacola Course. 

His acceptance of appointment dated December 18, 1936, at the 
Navy Recruiting Station, Louisville, Ky., to which is appended the 
oath of office subscribed to at the same time and place, is as follows: 

I hereby accept appointment as an aviation cadet in the United States Naval 
Reserve, and agree, under the terms and conditions set forth in my application 


for aviation training in the United States Naval Reserve, to serve for a 
continuous period of four years on active duty, unless sooner released. 


Naval Reserve Circular Letter No. 24-36 of October 5, 1936, is as 
follows: 


1, Reference (a) (Article H-5302, par. 2, BuNay. Manual) prescribes that 
aviation cadets of the Naval Reserve must be unmarried at time of appoint- 
ment and must remain so during first two years of active duty period. It 
supersedes previous instructions as approved by the Secretary of the Navy in 
reference (b) (Ch. of BuNav. Itr. 165 SG QR5(57) to SecNav., dated April 25, 
1935) which required that aviation cadets agree to remain unmarried during 
the full four-year period of active duty. These instructions were promulgated 
to the service in references (c) (Nav. Res. cir. Itr. No. 7-35) and (d) (Nav. 
Res. cir. itr. No. 4-36). 

2. In order that all aviation cadets may be placed in the same status as 
regards the marriage restriction. the Secretary of the Navy in reference (e) 
(Ch. of BuNav. itr. 165 SG QR5/P11-1(203) to SecNav., dated September 25, 
1936) has directed that agreements to remain unmarried during the period of 
active duty will in all cases be considered to be terminated at the end of the 
first two-year period of such active duty (including period of training duty at. 
Pensacola). 


By second indorsement on letter of November 16, 1939, from Lt. 
M. H. Cox (S. C.) United States Navy, reporting that the officers 
mentioned therein had filed with him rental vouchers for a “lawful 
wife,” the Chief of the Bureau of Navigation stated that the bureau 
had addressed letters to each of the officers named in paragraph 4 
of the basic letter requesting statements in the premises before taking 
appropriate disciplinary action. The disbursing officer’s letter 
shows, as below, the dates on which the officers reported at Pensacola 
Air Station under the terms of their appointments and the dates of 
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marriage of the nine officers, to which has been added a column 
showing the period less than 2 years between the date of reporting 
and date of marriage, apparently applicable under the terms of 
Naval Reserve Aviation Letter 24-36 of October 5, 1936, quoted 
above: 


Additional period re- 
Date reported (Pensacola) Date marriage quired to complete 2 


It is noted that, with possibly one exception, the required period of 
service before marrying was substantially completed in each of these 
particular cases. In that connection it may be stated that an inconse- 
quential deviation from the strict letter of the agreement, in the ab- 
sence of disciplinary action by the Department relieving the officer 
from active duty or discharging him for failure to observe the strict 
letter of the agreement, would not ordinarily require action in the 
audit of the accounts. However, it is assumed decision is desired for 


guidance in cases more clearly showing substantial failure to con- 
form to the terms of the agreement, and the matter will be considered 
on that basis. 

The act of April 15, 1935, 49 Stat. 156, created the grade of avia- 
tion cadet in the Naval Reserve and the Marine Corps Reserve and 
provided : 


Aviation cadets shall be appointed by the Secretary of the Navy from male 
citizens of the United States under such regulations as he may prescribe: 
Provided, That each aviation cadet shall sign an agreement, with the consent 
of his parent or guardian, if he be a minor, to serve for a continuous period of 
four years on active duty, unless sooner released: Provided further, That the 
Secretary of the Navy is authorized to discharge at any time any aviation cadet, 
or to release him from active duty. * * 

Sections 5 and 6 of the Joint Pay Act of 1922, as amended, 37 U. 8. C., 
sections 9 and 10, provide subsistence and rental allowances payable 
in greater number (except to ensigns and second lieutenants receiv- 
ing the pay of the first period) and in different circumstances to 
officers with dependents than to officers without dependents, and sec- 
tion 4 of the act (37 U. S. C. 8) defines the term “dependent” as 
therein used as including “at all times and in all places a lawful wife.” 
Notwithstanding the apparently all-inclusive language of the statute, 
the Court of Claims in the case of Robey v. United States, 71 Ct. Cls. 
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561 (summarizing the syllabus), held that an officer of the Navy who 
is separated from his wife and does not support her is not entitled 
under the statute to rental and subsistence allowances in right to his 
wife, although she remains his lawful wife. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, provides, with- 
out qualification, that when an officer having a wife or dependent 
child or children is ordered to make a permanent change of station 
“the United States shall furnish transportation in kind * * * to 
his new station for the wife and dependent child or children.” Sec- 
tion 12 of the act of June 10, 1922, 42 Stat. 631, gave authority for 
the payment in money of amounts equal to the commercial cost of 
the transportation for dependents authorized by the 1920 act when 
such travel shall have been completed. Under these statutes the 
Court of Claims in the case of Culp v. United States, 76 Ct. Cls. 507, 
held that where the Department refused to authorize the transporta- 
tion of the dependents of an officer to his new station because of un- 
settled conditions at the new station and the officer nevertheless 
caused the transportation of his dependents there, without having 
secured authorization therefor, he could not recover the cost of the 
transportation. (See, also, A~22281, April 25, 1928, case of Nibecker, 
in which the Department recommended adverse action on the claim.) 

Section 126 of the National Defense Act provides that an enlisted 
man discharged from the Army, Navy, or Marine Corps except by 
way of punishment for an offense shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his ac- 
ceptance for enlistment. Where an enlisted man had avoided trans- 
fer to the coast on which he had enlisted as provided by Navy regu- 
lations (see, also, sec. 1422, Revised Statutes) on his agreement 
to reenlist at the expiration of current enlistment and thereafter 
refused to reenlist as agreed, this office denied payment of the travel 
allowance provided by law. 6 Comp. Gen. 258; accord Op. Jud. Adv. 
Gen. of the Army 1912, paragraph XVI A 2. 


Section 2 of the act of May 6, 1932, 47 Stat. 149, is in part as 
follows: 


That all commissions hereafter issued as ensigns in the line of the Navy, 
second lieutenants in the Marine Corps, and in the lowest commissioned grades 
of the Staff Corps of the Navy with the rank of ensign, may be revoked by the 
Secretary of the Navy, under such regulations as he may prescribe, at any 
time during a period of two years from the dates of such commissions, and 
each officer whose commission is so revoked shall be discharged from the 
service with not more than one year’s pay. * * * 


See section 14a of the act of June 23, 1938, 52 Stat. 951, extending 
the probationary period to 7 years. Paragraph 1 (b) of Navy De- 
partment General Orders No. 46, dated May 13, 1935, promulgating 
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“Regulations regarding officers serving under revocable commissions” 
provides: 

In case any officer who may hereafter be commissioned in the Navy or Marine 
Corps marries during the period that he is serving under a revocable com- 
mission as provided: by the terms of the act cited above (act of May 6, 1932), 
such marriage will be considered cause for the revocation of his commission. 
See, also, Navy Department General Order No. 117, June 12, 1939. 

The act of July 25, 1939 (Public, No. 202) 53 Stat. 1075, “To pro- 
vide for probationary appointments of officers in the Regular Army” 
contains a proviso— 

* * * That until July 1, 1942, the marriage of an officer shall not be a 
cause for revocation of commission but that after that date, under regulations 
issued pursuant to the authority contained in this act, marriage may be a 


cause for revocation of commission only in the event that the officer marries 
within one year subsequent to the date of his original commission. 


Senate Report No. 166 on S. 1155, which became the act of July 25, 
1939, the proviso of which is quoted above, contains the following: 


* * * The committee believe that young men commissioned in the Army 
and during the first 3 years of their service (House Report No. 809 on the com- 
panion bill H. R. 3654 reads “first 2 years”) should be entirely free from domes- 
tic obligations which interfere with the full and complete devotion of their 
entire time and energy to perfecting themselves in their new profession. 

Present regulations prohibit the marriage of cadets of the United States 
Militury Academy and of flying cadets of the Air Corps Training Center prior 
to appointment as commissioned officers. Likewise the marriage of Reserve 
officers on extended active duty under the provisions of the act of August 30, 
1988 (Thomason Act) is prohibited both during the training period and prior 
to appointment in the Regular Army. 

It thus appears that the Congress has given attention to the matter 
of the marital condition of junior officers of the armed services, and 
the agreement required of aviation cadets of the United States Naval 
Reserve is in accord with the expressed policy of the Congress. 

Where there is a violation of the agreement the question of discipli- 
nary action and its character is, of course, entirely a matter for the 
Navy Department, and if the officer be not separated from the service 
for that cause no question will be raised in the audit of accounts as to 
otherwise proper payments of allowances as an officer with a lawful 
wife from the date of marriage. As to officers falling within the terms 
of section 8 of the act of June 13, 1939 (Public, No. 129) 53 Stat. 820, 
any payments of allowances as officers with dependents will be for 
consideration thereunder. 

However, where the disciplinary action takes the form of separa- 
tion from the service, either by relief from active duty or discharge 
from the Naval Reserve, because of the violation of the agreement in 
this respect the situation is different. In the case of aviation cadets 
of the United States Naval Reserve, the Government has expended a 


substantial amount for their training as aviators, reaching probably 
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several thousands of dollars in each individual case, all with the object 
and expectation that the Government shall have the benefit of the 
cadet’s skilled service for periods thereafter as permitted by statute 
and as the needs of the service may require. When such an officer 
by violating his agreement necessitates his separation from the service 
he thereby deprives the Government of practically all of the benefits 
intended to be derived from the expenditures made for his training. 
Manifestly an officer who breaches his agreement to the detriment of 
the Government cannot, by the very act which constituted the breach, 
create in himself a right to any allowance in any amount to which he 
would not have been entitled in the absence of the breach. In such 
a situation there is for application the legal maxim to the effect that 
no one shall profit by his own wrong. In the language of the Court 
of Claims in the Robey case, 71 Ct. Cls. at 566— 

* * * Conceding that the plaintiff comes within the letter of the statute, 
“the term ‘dependent’ * * * shall include at all times and in all places a 
lawful wife,” he manifestly does not come within its spirit nor within the un- 
doubted intentions of its makers. * * * 

Accordingly, you are advised that an aviation cadet of the Naval 
Reserve who breaches his agreement not to marry during the first 2 
years of active duty and who is either relieved from active duty or 
discharged from the Naval Reserve because of such breach of his 
agreement should not be credited with allowances as an officer with 
a lawful wife from the date of marriage to the date of such relief 
from active duty or discharge from the Naval Reserve. 


(B-6875) 
CHECKS—LIABILITY OF INDORSERS 


Whether reclamation proceedings should be instituted in future cases involving 
death compensation checks to the order of a particular person “as un- 
remarried widow” of a named veteran where the payee negotiates the 
check after remarriage, is to be determined after investigation to ascer- 
tain whether the subsequent indorsers had actual knowledge concerning 
the true marital status of the payee or had reason to believe that she was 
no longer an unremarried widow at the time the checks were cashed. 


Acting Comptroller General Elliott to the Secretary of the Treasury, March 22, 
1940: 


There has been considered your letter of October 21, 1939, as follows: 


This Department is in receipt of a letter dated September 15, 1939, from the 
Hamilton National Bank of Washington, D. C., a copy of which is enclosed, 
wherein it transmitted a copy of a letter dated September 14, 1939, from the 
Nisley Company, 110 West Long Street, Columbus, Ohio, a copy of which is also 
enclosed, relative to the Government’s request for refund of the amount of a 
Government check drawn payable to the order of Mrs. Jeannette Colin as un- 
remarried widow of Edmond Henry Colin. It has been established that the 
payee had remarried prior to the issuance and negotiation of subject check. 
The request for refund was authorized in your letter dated August 15, 1939, 
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wherein you advised that the amount of this check, and others, would be 
charged to the Treasurer’s account. 

The letter from the Nisley Company again raises a problem which, in the past, 
has been the subject of lengthy correspondence between your office and this 
Department. 

Briefly reviewing the history of the legend “as unremarried widow of Y 
on checks, it is noted that this specific language was suggested by you after 
the United States District Court for the Eastern District of Virginia in a 
Memorandum Decision, dated May 19, 1930, held that the words “unremarried 
widow of ” following the name of the payee did not require the collecting 
bank to ascertain the marital status of the payee. United States v. Norfolk 
National Bank of Commerce and Trust. Consequently, the word “as” is now 
used before the words “unremarried widow.” Checks so drawn have recently 
been the subject of judicial proceedings, and the legend “as unremarried widow” 
has been examined and discussed by the courts. 

Specific reference is made to the cases involving the checks payable to the 
order of Mrs. Lena Houk, Mrs. Violet Edna Rickard, Mrs. Christine Green, 
and Mrs. Erma Currie, which bear the legend “as unremarried widow of ; 
the checks in all cases being negotiated subsequent to the remarriage of the 
payees. Your files A-44215, A-58297, A-42836, and B-5012, respectively. 

With reference to the checks involved in the Lena Houk case, your office 
charged the Treasurer’s account with the amounts thereof and authorized 
reclamation. In response to the Treasurer’s request for refund, the cashing 
bank denied liability and refused to remit the amount claimed. Thereupon 
the matter was referred to the Department of Justice and that Department 
brought suit against the Hamilton National Bank, Chattanooga, Tennessee, 
which cashed the checks. The case was tried in the United States District 
Court for the Eastern District of Tennessee. On April 11, 1936, the court 
rendered a memorandum decision in favor of the defendant. The court said: 

“The plaintiff cannot place upon banks the burden of determining the truth- 
fulness of the representation as to the existence and status of payee except 
by the very clearest limitation of liability. The words of attempted limitation 
here used are no more than descriptio personae, or at most are ineffective to 
bring notice to the defendant that it will not honor the draft if the payee is 
not both the identical person and of the identical status of ‘unremarried 
widow.’ She was never such while the drafts involved were in existence, yet 
she is the same person and in the same status as when the drafts were drawn 
and delivered.” 

Thereupon, on October 14, 1936, the checks and file were referred to you for 
consideration and advice as to whether credit would be allowed in the Treas- 
urer’s account. In your reply dated January 27, 1937, you stated: 

“In view of the court’s holding in this case, and since the Attorney General 
has concluded not to appeal therefrom, you are advised that credit will now 
be allowed in the Treasurer’s general account for payment made by him on 
the involved checks.” 

Your office also charged the Treasurer’s account with the amount of the 
checks involved in the Violet Edna Rickard case and authorized reclamation. 
Unable to effect reclamation, the Treasurer referred the case to the Depart- 
ment of Justice which brought suit against the California bank, which cashed 
the checks, in the District Court of the United States for the Southern District 
of California. On February 14, 1938, the court handed down a minute order 
and decision in favor of the defendant wherein it said: 

“The court is of the view that the words ‘as unremarried widow of Joseph 
Rickard’ inserted in the checks below the name of Violet Edna Rickard named 
therein as payee, are merely descriptio personae. It is the general rule ap 
plicable in all branches of the law of negotiable instruments that when the 
name of the payee in a bill, note, or check is followed by descriptive words 
showing title or capacity, title to the instrument is in the person named in his 
individual capacity, and the money designated in the instrument is payable 
to him in his individual capacity. 

“And this is true whether the descriptive words are ‘executor, agent,’ etc. 
[8 Corpus Juris 174; Burrell v. Kern (1899), 34 Ore. 391; 56 P 808; Central 
State Bank v. Spurlin (1900), 111 Iowa 187; 82 N. W. 493; National Bank of 
Commerce v. McLaughlin (R. I. 1929), 145 Atl. 16] or ‘as executor,’ ‘as agent,’ 
etc. [Woodmen of the World v. Rutledge (1901), 133 Cal. 640; 65 P 1105; 
Gilman v. Horseley, Martin’s Louisiana Reports (N. S.) (1828) 661; Gunn v. 
Hodge (1856), 32 Miss. 319.]” 
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In view of this decision, this Department on July 26, 1988, referred the 
checks and file to your office for consideration and advice as to whether credit 
for the amount of the checks would be allowed in the Treasurer’s account. In 
your reply dated September 2, 1938, you quoted at length from the opinion of 
the District Court for the Southern District of California above referred to 
and concluded with the statement that: 

“Upon the basis of the present record you are advised that credit will be 
enn in the Treasurer's account for payment made by him on the involved 
checks.” 

With reference to the case of Christine Green, it is noted that in a letter 
dated July 11, 1932, addressed to the Treasurer of the United States, you 
stated that: 

“The liability of endorsers upon checks so drawn [Mrs. Christine Green as 
unremarried widow of Dan Green], when the payee does not occupy the 
status as given upon the face of the check, has not been made the subject of 
a decision by any court so far as is known to this office. Therefore, reclama- 
tion proceedings * * * should be insisted upon.” 

Thereafter, in a letter dated October 21, 1937, this Department advised 
your office that the Attorney General had accepted an offer in compromise 
involving subject checks and others, which were cashed on forged endorse- 
ments of the payee’s name, and requested to be advised whether the Treasurer’s 
account would be credited with the amount of all of the checks. In your 
reply, dated March 21, 1938, you stated: 

“You report that the Department of Justice has accepted a compromise 
offer * * * in the reclamation proceedings against the indorser, the First 
National Bank of Atlanta, Georgia, which represents the proceeds of seven 
of the checks upon which the indorsements had been forged, and has for- 
warded a check for that amount to your office. 

“In view of the memorandum decision of the United States District Court 
for the Eastern District of Tennessee in the case of the United States v. 
The Hamilton [National] Bank of Chattanooga, April 11, 1936, reclamation 
upon the remaining checks which were cashed by the payee after her remarriage 
may be abandoned and credit will be allowed in your accounts therefor.” 

In connection with the checks payable to Mrs. Erma Currie, as unremarried 
widow of Leon Elmond Currie, it will be noted that on November 3, 1938, you 
charged the account of the Treasurer with the amounts of these checks and 
authorized reclamation. On May 24, 1939, the Treasurer requested that credit 
for the subject checks be allowed in his account in view of the position taken 
by the endorsing banks in response to requests for refunds. In your reply, 
dated August 12, 1939, you reviewed the position taken by the endorsing banks 
and observed that their reasons for denying liability 

“* * * are substantially the same as those involved in the case of the 
United States vy. The Hamilton National Bank of Chattanooga, which held, in 
effect, that the legend ‘as unremarried widow’. of a named individual appear- 
ing on a Government check is no more than descriptio personae or at most is 
ineffective to bring notice to a cashing endorser that it will not honor the 
check if the payee is not both the identical person and of the identical status 
‘of unremarried widow.’ ” 

You concluded : 

“Accordingly, you are authorized to abandon reclamation on all of the checks 
on which appear the words ‘as unremarried widow’ following the payee’s name. 
16 Comp. Gen. 692,” 

Your published decision of January 28, 1937 (16 Comp. Gen. 692), involved 
certain checks drawn payable to the order of Mrs. Bessie Mae Warner, as 
unremarried widow of Alfonso/Alphonso E. Warner, which was negotiated 
subsequent to her remarriage. This decision, while not overruling your 
opinion of November 12, 1934 (14 Comp. Gen. 379), greatly modifies it. Your 
decision of January 28, 1937, is in response to the Treasurer’s request that 
he be authorized to abandon reclamation proceedings on such checks in view 
of the denial of any liability by the endorsing banks. You authorized the 
abandonment of reclamation proceedings and cited with apparent approval the 
case of United States v. The Hamilton National Bank of Chattanooga, supra. 
However, you limited your decision by holding that the rule in that case was 
for consideration only (1) when the cashing endorsers invoke it in reclamation 
nroceedings and (2) where the negotiation of such checks may take place in 
the territory embraced in that court’s jurisdiction. 
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If the Government has no right to recover on any of the instruments, it 
would seem that all endorsers should be protected from unwarranted demands 
for restitution. The operation of the procedure suggested in the preceding 
paragraph would work a hardship upon small banks which respond to the 
Government’s demand simply because they cannot afford to retain counsel to 
determine current banking problems. ‘The limitation in (2) above does not 
appear to have been followed in every case. 

In view of the recent court decisions mentioned above and in view of your 
recent procedure in crediting the account of the Treasurer of the United 
States in the cases cited, this Department respectfully requests that you 
recousider your previous decisions with a view to authorizing the abandon- 
ment of reclamation proceedings in the present case and a definite formal 
ruling that reclamation proceedings need not be instituted in future cases 
involving checks payable to payees, as unremarried widows, where the payee 
improperly negotiates the check after a change in status; i. e, after a 
remarriage. 

The 50 checks involved in the instant case, in the amount of $30 
each, appear to have been drawn to the order of Mrs. Jeannette Colin, 
as unremarried widow of Edmond Henry Colin, to cover death 
compensation granted to the payee by the Veterans’ Administration 
covering the period from June 1, 1934, to July 31, 1938, as the un- 
remarried widow of Edmond Henry Colin, XC-—559,335, pursuant 
to section 201 (a) of the World War Veterans’ Act, as amended, 43 
Stat. 1305. 

Upon receipt of evidence showing that the payee had remarried on 
June 6, 1934, which act terminated her right to receive death com- 
pensation, and that the checks had been improperly negotiated by her 
subsequent to that date, this office, under date of August 15, 1939, 
requested that the Treasurer of the United States reclaim the amount 
of the checks and deposit same to the credit of the appropriations 
against which the payments had been charged. 

The procedure which has been foilowed of drawing death compen- 
sation checks to the order of a particular person “as unremarried 
widow” of a named veteran was suggested by this office at the time 
stated by you, in the hope that checks so drawn would not be cashed 
in cases where the widow named therein had remarried. At that 
time and, also, at the time the decision of November 12, 1934, of the 
former Comptroller General, 14 Comp. Gen. 379, referred to by you, 
was rendered there had been no judicial determination with respect 
to the liability to the United States of the second and subsequent 
indorsers of a check bearing such legend improperly negotiated by 
the payee after her remarriage. However, cases in which the ques- 
tion was involved since have been presented for determination in 
three district courts of the United States and the decision rendered 
in each of these cases was unfavorable to the Government. But it is 
to be noted that in the case of United States v. Hamilton National 
Bank, Chattanooga, T'enn., referred to by you, in which the defendant 
bank had cashed the checks there involved for the payee after she 
had remarried, the District Court for the Eastern District of Tennes- 








810 DECISIONS OF THE COMPTROLLER GENERAL 


see specifically mentioned in its memorandum opinion that the said 
bank did not know of the payee’s remarriage and there is nothing 
appearing in the records of this office to indicate that the banks which 
were named as defendants in the other litigated cases had any knowl- 
edge as to the changed status of the payee of the checks indorsed by 
them. Also, there would seem to be substantial basis for the belief 
that the small banks referred to by you, presumably located in small 
communities where the marital status of individuals residing therein 
is ordinarily well known, as well as other indorsers, which respond to 
the Government’s demand for reimbursement, do so because of their 
recognition of the fact that their action in cashing the checks with 
knowledge of the payee’s changed marital status subjects them to a 
liability to the United States in the matter, rather than for the reason 
ascribed by you for such action. 

Section 201 (f) (2) of the World War Veterans’ Act, as amended, 
43 Stat. 1306, provides in pertinent part: 


The payment of compensation to a widow shall continue until her death or 
remarriage * * *. 


It would seem to be clear that the second indorser of a check bear- 
ing the qualifying legend “as unremarried widow” and showing on 
its face the object for which it was drawn is chargeable with knowl- 
edge of the public law terminating a widow’s right to compensation 
upon her remarriage, and, aside from the question as to whether recla- 
mation should be sought in all cases where such checks are im- 
properly negotiated by remarried payees, there would seem to be little 
or no doubt but what an endorser who cashes or participates in the 
negotiation of such a check, knowing or having reason to believe that 
the payee had remarried, must be considered to have had notice of the 
defect in the payee’s title thereto and to be under no less a duty to re- 
imburse the United States for the proceeds of the check than the 
payee herself. 

Hence, it appears that the right of the Government to obtain re- 
imbursement from such indorsers should not be foreclosed by follow- 
ing the procedure suggested by you. Accordingly, before a determina- 
tion is made as to whether reclamation proceedings should be in- 
stituted in a particular case an investigation should be conducted for 
the purpose of ascertaining whether the endorsers of the checks in 
question had actual knowledge concerning the true marital status of 
the payee or had reason to believe that she was no longer an unre- 
married widow at the time the checks were cashed. 

Therefore, you are advised that the procedure heretofore followed 
in cases involving the improper negotiation of checks issued to the 
payees as unremarried widows will no longer be followed, and that 
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hereafter the procedure in such cases will be substantially as 
follows: 

(1) Reports of investigations by the Secret Service Division will be 
requested, 

(2) Prompt notice of the improper negotiation of the checks will be 
given to the second indorsers and to the Treasurer of the United 
States. 

(3) If, upon investigation, it is found that reimbursement should 
be obtained from the indorsers, the matter will be referred to the 
Treasurer of the United States for recovery of the amounts involved 
through the usual reclamation proceedings. 

With respect to the instant case, as well as other cases in which 
reclamation proceedings now are pending, you are advised that the 
question of the abandonment of such proceedings will be considered 
by this office upon receipt of a report of the investigation conducted 
by the Secret Service Division relative to the checks involved. 


(B-8643) 
CHECKS—NEGOTIATION—BANK. DEPOSITORY’S RIGHTS 


Where checks, drawn to the order of an incompetent payee, were unrestrictedly 
endorsed by his duly appointed and qualified guardian “as guardian,” in 
accordance with accepted commercial usage and the laws of the State 
wherein negotiated, and deposited in a bank, such action not only operated 
as a valid negotiation, but created in the bank a complete and valid title 
to the check, notwithstanding a custom or agreement to charge the check 
back to the depositor in the event of dishonor. 

Where railroad retirement annuity checks drawn to the order of an annuitant 
payee were deposited in a bank upon endorsement of his guardian prior 
to the anunuitant’s death under such circumstances that the bank acquired 
certain rights against the United States as to the proceeds even though the 
Treasurer of the United States declined to pay the checks because they 
were not endorsed by the payee, the proceeds lose their identity as annuities 
due a surviving spouse for payment by the Railroad Retirement Board 
and become amounts claims for which are for settlement by the General 
Accounting Office. 


Acting Comptroller General Elliott to the Chairman, Railroad Retirement 
Board, March 22, 1940: 


I have your letter of February 19, 1940, as follows: 


Under section 3 (f) and section 5 of the Railroad Retirement Act of 1937, 
annuity payments under the 1935 act or the 1937 act which are “due an 
individual, but not yet paid at death” are to be paid to a surviving spouse, a 
designated beneficiary, or a legal representative, as the case may be. Under the 
provisions of section 10 (b) of the act, it is the duty of the Board to determine 
which of these is entitled to annuities due but “not yet paid” at death, and to 
inake certification accordingly.’ 

In cases in which annuity checks have been issued by the Treasury of the 
United States, but the annuitants have not even attempted to negotiate them 
prior to death, it has been the practice of the Board, pursuant to correspondence 
with your office, (1) to request your office to cancel such checks and restore 


2 See letters from your office to me, dated June 4, 1938 (A-95115), and September 24, 
1938 (A-—46520) ; letter from me to your office, dated December 2, 1938 ; and letter from 
your office to me, dated December 23, 1938. 
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the amounts thereof to the appropriations under which they were drawn and 
(2) to certify to the Secretary of the Treasury the name and address of the 
individual entitled to the payment of these amounts. 

In the case of John Thomas Shields, A-91944, there has been an attempted 
negotiation of certain annuity checks prior to death of the annuitant, and a 
question for determination by your office has arisen; namely, whether there has 
been such negotiation as to constitute a claim against the United States for 
all, or any part of, the sums involved. 

The facts of the case are as follows: Two railroad retirement annuity checks, 
drawn on the United States Treasury, were issued payable to “John Thomas 
Shields.” These checks were dated August 22, 1938, and September 2, 1938, 
respectively, and were in the amounts of $570.24 (check No. 94409, over symbol 
No. 894-404), and $95.04 (check No. 1433675, over symbol No. 894-404), respec- 
tively. The checks were endorsed by J. E. Haynes, of Salisbury, North Carolina, 
who on August 27, 1938, was appointed guardian of Mr. Shields by the Superior 
Court, Rowan County, North Carolina, and were deposited by Mr. Haynes, as 
guardian of Mr. Shields, in the First National Bank of Salisbury, North Caro- 
lina; the first check was deposited by him on August 27, 1928, and the second 
on September 10, 1938. At the time the first check was deposited on August 
27, 1938, Mr. H. P. Brandis, cashier of the First National Bank, sent the follow- 
ing letter to the United States Treasury Department: 

“Your check No. 94409, $570.24, payable to Mr. John Thomas Shields, A-91944, 
was deposited today by Mr. J. E. Haynes, guardian of Mr. John Thomas Shields. 

“We enclose, herewith, letter from Mr. B. D. McCubbins, clerk Superior 
Court, Rowan County, North Carolina, appointing Mr. Haynes guardian of Mr. 
John Thomas Shields, incompetent.” 

The Bank made certain payments on checks drawn by Mr. Haynes against 
the deposit of the above annuity checks. 

Under date of September 10, 1938, Mr. G. F. Allen, Chief Disbursing Officer 
of the United States Treasury Department, wrote as follows to the cashier of 
the First National Bank of Salisbury, North Carolina, with reference to the 
annuity check of $570.24: 

“Checks drawn on the Treasurer of the United States must be endorsed 
personally by the payees thereof in order to be negotiable. Since you state 
that check No. 94,409, dated August 22, 1938, for $570.24, in favor of Mr. John 
Thomas Shields, over symbol No. 894-404, has been deposited by the guardian, 
it will in all probability be returned unpaid to the bank. In that event, the 
bank should make reclamation of the amount, cance! all endorsements, and 
return the check to the guardian to be forwarded to this office for adjustment.” 

The two checks were returned to the Treasury Department pursuant to the 
Department’s request. Before adjustment was made, Mr. Shields died on Sep- 
tember 17, 1938, leaving a wife and children. Mr. Haynes was appointed 
administrator of Mr. Shields’ estate by the Superior Court of Rowan County, 
North Carolina, on September 23, 1938. 

Prior to the date on which he had been declared incompetent by the Superior 
Court of Rowan County, Mr. Shields had made a designation of beneficiary 
under section 5 of the act in favor of his wife, Mrs. Annie T. Shields, and 
under sections 3 (f) and 5 she would be entitled to the amount of the two 
annuity checks if this amount represents “annuity payments due * * * but 
not yet paid at death.” 

Realizing this possibility, the cashier of the First National Bank of Salisbury, 
North Carolina, wrote to the Board, under date of December 3, 1938, as follows: 

“As we understand it this matter was handled strictly in accordance with the 
law of the State of North Carolina as Mr. Shields was adjudged incompetent 
and Mr. J. bk. Haynes qualified as guardian. At his death, Mr. Haynes com- 
plied with the law of the State of North Carolina and qualified as administrator 
of the estate of Mr. Shields. 

“The bank is interested due to the fact, after proper qualification by Mr. 
J. E. Haynes, as guardian, we paid several checks against this account and 
when the checks deposited by Mr. Haynes, as guardian, were returned unpaid, 
we released them to Mr. Haynes, in order that same could be taken up with 
you and the matter adjusted so that we could get relief. 

“Our position is that, while complying strictly with the laws of the State of 
North Carolina, we now find ourselves in a position of having paid several 
checks with no supporting deposit and we are very anxious to get this matter 
straightened out.” 
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Under date of April 5, 1939, Mr. Haynes wrote to the Board as follows: 

“I wish to state that I have been very much embarrassed, worried, and at a 
loss to know what to tell the creditors of this estate. I have on file nurse’s bills, 
hospital bills, and doctor’s bills that are long past due and unpaid. I know that 
they need their money as they have made request after request to me for pay- 
ment. They also know that certain funds are due the estate from the Railroad 
Retirement Board and that this has been held up since last year and they seem 
to think that this is my fault. 

“I wish that you would take a personal interest in this if I may ask such a 
favor and get in behind the proper officials and ask them to clear this item out. 
Mrs. Shields, the widow, is ill and has been seriously ill for the past two months 
and is not able to look after her affairs. She has asked me to represent her and 
look after her interest if there is anything that she would have to do to get this 
adjusted. 

“The clerk of the Superior Court of Rowan County has asked me to file a 
report as administrator of this estate. This I am unable to do owing to the 
fact that I have been unable to collect the funds long past due. The only 
thing I could report is items due Mr. Shields’ creditors.” 


Under date of January 18, 1940, Mr. Haynes wrote the following letter to the 
Board: 


“T have given this matter very careful consideration and must admit that this 
has caused me more trouble than anything that I have ever had anything to do 
with. Mrs. Shields has been sick practically every day since the death of her 
husband and she, of course, needs money. At this time she is confined to the 
Rowan Memorial Hospital here and has been for the past month or more, not 
able to do anything but worry about matters of this kind. She has her doctor 
to call me every few days asking whether or not I have heard anything from 
the Railroad Retirement Board. 

“T want to make the following suggestion and ask that you give this your 
serious consideration. First, I wish to state that I received three checks 
totaling $737.28 These checks were endorsed by me and deposited in the First 
National Bank of Salisbury, North Carolina, in the regular way and against the 
above amount I issued checks as follows: 


Check No. 1—B. D. McCubbins, clerk of Superior Court____---- $48. 00 
Check No. 2—B. D. McCubbins, clerk of Superior Court____-~_~-~ 3. 50 
Check No, 3—Mrs. John Thomas Shields__...-__.__-.__-__-_---- 50. 00 
Check 200; Byam @miteees cloak. Selo 20. 00 
Check No. 5—J. E. Haynes, guardian-_...-_--_--._-----___---- 28. 50 
Check No. 6—W. C. Maupin, agent---.----_----------_-___-___ 10. 00 

160. 00 


“I want to explain each check. First, check No. 1 in favor of B. D. McCubbins, 
clerk of Superior Court, for $48.00 covered the cost of a jury trial at which 
time Mr. Shields was declared incompetent. His wife and son Frank were 
present and gave the evidence to the jury. This check paid for the cost of 
this hearing. Check No. 2 in favor of B. D. McCubbins, clerk of Superior Court, 
for $3.50 covered the cost of my commission as guardian. 

“Check No. 8 to Mrs. John T. Shields for $50.00 was drawn in order that she 
may have funds to help defray the expenses of attendance for Mr. Shields. 
Check No, 4 to Frank Shields for $20.00 was given to provide clothes for a minor 
child of Mr. Shields by his first wife. Check No. 5 to J, E. Haynes, guardian, 
for $28.50, representing the commission allowed me of 5% on Treasury Check 
No. 94409 dated August 22, 1988, in the amount of $570.24. For your informa- 
tion, this check was never cashed by the bank. Check No, 6 drawn in favor of 
W. C. Maupin, agent, for $10.00 covered a surety bond that had to be put up 
while acting as guardian. So you can see from the above checks that there 
has been paid against this account a total of $131.50. $70.00 of this amount 
went to Mrs. Shields and to Mr. Shields’ minor child by his first wife. The 
remainder amounting to $61.50 was spent paying court costs, guardianship, and 
bond. No one else has secured anything from this fund. 

“In my opinion the proper thing to do now is for the Government to pay 
this $131.50 which stands as an overdraft at the First National Bank here and 


2This amount includes a pension check issued to Mr, Shields by the Veterans’ Admin- 
istration, in the amount of $72.00 (No. 842651) dated August 31, 1988. The Railroad 
Retirement Board has no jurisdiction over this check. 
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then, if they so elect, pay the balance of this account to Mrs. Shields. However, 
I feel that possibly United States Treasury check No. 842651 dated August 31, 
1938, should be paid to his estate as that is a pension check paid to Mr. Shields 
on account of his being a Spanish War veteran. 

“Mr. Schoene, personally I don’t care anything about my commission. Neither 
do I care anything about any of the above funds except the amount that I 
issued checks for, namely $131.50. The remainder, so far as I am concerned, 
personally can be paid direct to Mrs. Shields, but I do feel that since I acted 
in good faith and on the advice of the clerk of the Superior Court of Rowan 
County, North Carolina, that I should be protected against actual moneys 
advanced for the benefit of Mrs. Shields and the minor child and the cost of 
the court attendance and the bond. 

“I hope that you will understand my position thoroughly and that if you 
place this matter before the General Accounting Office that you will intercede 
for me and if possible, protect me in the amount of $131.50. Insofar as the 
decision of the Board with reference to other claims, I can very easily tell 
them that this money was payable direct to Mrs. Shields.” 

The precise question to be determined by your office is: To what extent, 
if any, has the attempted negotiation, under the facts above-mentioned, given 
rise to a valid claim against the United States? 

If you find that there is no valid claim against the United States as to 
any part of the sum in question, then the entire amount will represent annu- 
ities due but unpaid at death of the annuitant and will be payable to Mrs. 
— pursuant to sections 3 (f) and 5 of the Railroad Retirement Act of 
1937. 

If you find that there is a valid claim against the United States to the entire 
amount, then none of it will represent annuities due but unpaid at death of 
the annuitant, and no amount will be payable under the Railroad Retirement 
Act. 

If you find that there is a valid claim against the United States as to part 
of the amount in question, then the part as to which there is a claim will 
not represent annuities due but unpaid at death of the annuitant and this 
part will not be payable under the Railroad Retirement Act; however, the 
part as to which there is no claim will represent annuities due but unpaid 
and this part will be payable to Mrs. Shields under sections 3 (f) and 5 of 
the act. 

It is believed that the propositions outlined above represent a proper division 
of function between the General Accounting Office and the Board. The Rail- 
road Retirement Act requires the Board to determine the existence of an- 
nuities due but unpaid at death and to certify payment to the persons en- 
titled under the act. In making such determinations, it is our view, in 
accordance with well-established principles frequently expressed by your office, 
that the issuance of a check does not represent payment, but that payment 
occurs upon negotiation. It is our view, further, that negotiation occurs by 
any transfer through which the transferee acquires rights against the United 
States, even though the transfer may not be in accordance with the rules of 
the Treasury Department regarding negotiation. If these conclusions are cor- 
rect, it follows that whenever a transfer occurs which is not in accordance 
with the rules of the Treasury Department but which, nevertheless, is not 
clearly invalid, it becomes necessary to secure a determination from the Gen- 
eral Accounting Office as to whether the transferee has acquired rights against 
the United States. Such a determination would appear properly to be a part 
of the functions of the General Accounting Office in the settlement of claims 
against the United States. It is proposed, therefore, that the procedure 
adopted in this instance be followed generally in cases of this type and an 
expression of your views regarding this proposal, as well as a decision of the 
specific questions relating to the Shields case is desired. 

Pertinent correspondence in the Shields case is submitted herewith. 


It is well settled that in the absence of a special agreement to 
that effect, the delivery and acceptance of a check does not operate 
as payment of a debt unless the check is paid. Cleve y. Craven 
Chemical Co,, 18 Fed. (2d) 711, 712; Dow v. Cowan, 23 Fed. (2d) 
646, 647; Jefferson Standard Life Insurance Co. vy. Wisdom, 58 Fed. 
(2d) 565, 566; Carcaba vy. McNair, 68 Fed. (2d) 795, 796; Mittry 
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Brothers Construction Co. v. United States, 75 Fed. (2d) 79, 82; 
Standard Investment Co. v. Town of Snowhill, North Carolina, 
78 Fed. (2d) 33, 35-6; Manufacturers Finance Co. vy. Armstrong, 
78 Fed. (2d) 289, 290; Hamilton v. R. S. Dickson & Co., 85 Fed. 
(2d) 107. Compare 26 Comp. Dec. 1038; and 9 Comp. Gen. 144. 
This general rule appears to be the rule in North Carolina where 
the checks in question were delivered and negotiated. Zhomas v. 
Prudential Insurance Company of America, 104 Fed. (2d) 480, 481. 
It is not believed there could be successfully asserted that a differ- 
ent rule is for application in the present case because United States 
Treasury checks are involved. It is well settled that “As against 
the United States, the rights of the holder of its checks drawn upon 
the Treasurer are the same as those accorded by commercial practice 
to the checks of private individuals.” United States v. Guaranty 
Trust Company, 293 U. S. 340, 350, and cases there cited. See, 
also, 12 Comp. Gen. 492. 

The two checks here in question were not paid by the Treasurer 
of the United States when presented for payment by the First 
National Bank of Salisbury, North Carolina, but were returned to 
said bank. They have since been transmitted to this office through 
the ‘Treasury Department and have been canceled. Thus, the money 
appropriated to pay these annuities never left the Treasury of the 
United States. It appears clear, therefore, that the annuity obli- 
gation of the United States to John Thomas Shields, as represented 
by the canceled checks, has not been “paid” by the United States 
within the accepted meaning of that term. 

But while the annuity payments were never actually consum- 
mated by the United States due to the Treasurer’s refusal to pay 
the checks when presented, nevertheless, the issuance and delivery 
of these negotiable instruments to the address of Shields, the receipt 
and negotiation thereof on his behalf by his guardian, and the 
acceptance of the checks and their deposit in the First National 
Bank of Salisbury had a material effect upon the rights and liabili- 
ties of the parties with respect to those payments. There is for 
consideration, therefore, the question of whether these transactions, 
while not constituting legal “payment” of the annuity obligations 
by the United States, may not have so altered the position of the 
parties that at the time of the death of Shields there was no longer 
due to him from the United States any “annuity payments” so far 
as the amounts represented by the checks in question are concerned. 
To entitle a “surviving spouse” to annuity payments under section 
3 (f) of the Railroad Retirement Act, it is not enough that they 
had not been “paid” by the United States at the time of his death; 
it must appear, also, that at that time said payment continued to 
be “due” to the annuitant. 
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The checks here involved were dated August 22, 1938, and September 
2, 1938. On August 27, 1938, the Superior Court for Rowan County, 
North Carolina, adjudicated Mr. Shields to be incompetent and ap- 
pointed J. E. Haynes as his guardian. Mr. Haynes indorsed the 
checks “John Thomas Shields, by J. E. Haynes, Guardian,” and 
deposited them, as guardian, in the First National Bank of Salisbury. 
It is understood that indorsement of such checks by the duly ap- 
pointed and qualified guardian of one who has been adjudicated 
incompetent conforms with accepted commercial usage. Also, it 
appears from quoted statements contained in your letter that it 
accorded with the accepted law of North Carolina. Assuming this 
to be true, and that the law of North Carolina controls in a matter 
of this nature (United States v. Guaranty Trust Company, supra), 
the conclusion appears justified that the unrestricted indorsement of 
the checks by Mr. Haynes as guardian and his deposit thereof in the 
First National Bank of Salisbury not only operated as a valid negoti- 
ation, but created in the bank a complete and valid title to both 
instruments. “For when paper is indorsed without restriction by 
a depositor, and is at once passed to his credit by the bank to which 
he delivers it, he becomes the creditor of the bank; the bank becomes 
owner of the paper; and in making the collection is not the agent 
for the depositor.” Douglas v. Federal Reserve Bank, 271 U.S. 489, 
492. This is true in the absence of a State law to the contrary. 
Dakin v. Bayly, 290 U. S. 148, 146; Schram v. Askegaard, 34 Fed. 
(2d) 348; Jn re Kountze Brothers, 79 Fed. (2d) 98, 100. Further- 
more, “While there is not entire uniformity of opinion, the weight 
of authority supports the view that upon the deposit of paper un- 
restrictedly indorsed, and credit of the amount to the depositor’s 
account, the bank becomes the owner of the paper, notwithstanding a 
custom or agreement to charge the paper back to the depositor in 
the event of dishonor.” Douglas v. Federal Reserve Bank, supra, 
page 493. See, also, Ogdin v. Goodwin, 76 Fed. (2d) 196, 197; Colo- 
rado National Bank of Denver v. Newton, 80 Fed. (2d) 696, 698; 
Scott County v. Kent, 97 Fed. (2d) 971, 973; Deitrick v. MacCarthy, 
13 Fed. Supp. 850, 852; Johnson v. First National Bank and Trust 
Company, 8 Fed. Supp. 788, 790; Equitable Trust Company v. 
Rochling, 275 U. S. 248, 252. 

In the present case, the existence of any purpose or intention that 
the deposit was accepted only for collection is negatived by the fact 
that the bank, in fact, honored checks issued by the depositor against 
the deposit. See Pearson v. Brennan, 75 Fed. (2d) 958, 961. It 
appears, therefore, that when the checks in question were deposited 
in the bank the rights of Shields therein were surrendered to the 
bank (Douglas v. Federal Reserwe Bank, supra, page 494), and when 
the bank forwarded the checks for collection, it forwarded them for 
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collection “for itself.” Burton v. United States, 196 U. S. 283, 304. 
As owner of the checks, the bank became possessed of certain rights 
against the Government, for the United States, as drawer, had en- 
gaged that upon due presentment the checks would be accepted and 
paid. Usher v. Tucker Company, 105 N. E. 360; Binghamton Phar- 
macy v. First National Bank, 131 Tenn. 711, 2 A. L. R. 1377, 1379; 
Ogdin v. Goodwin, 76 Fed. (2d) 196. In the last cited case, for in- 
stance, it was held in effect that a bank which accepted for deposit 
a check which was indorsed without restriction became the owner 
thereof and might, upon dishonor, collect the full amount thereof 
from the drawer. 

If it were held in the present case that the annuity payments 
represented by the two unpaid Treasury checks were due to Mr. 
Shields but not yet paid at his death, then under the terms of the 
statute his surviving spouse would be entitled to the full amount of 
these payments. At the same time the liability of the United States 
as drawer of the two unpaid checks would, at least as to the bank, 
remain unaltered. Clearly, it was not intended by the Congress 
that the United States should in any instance be required to pay an 
annuity obligation, or any part thereof, twice. If possible, therefore, 
section 8 (f) should be given a construction which, under facts such 
as those here present, will obviate the possibility of any such result. 

As previously noted, when the bank accepted the checks and cred- 
ited the amount thereof to the depositor’s account, the depositor’s 
ownership of said annuity payment checks ceased. They became the 
property of the bank. At the same time there came into existence 
certain obligations on the part of the United States to the bank with 
respect to those checks. The matter was no longer one between the 
United States and the annuitant; with the transfer there arose new 
interests, relationships, rights, and liabilities. 

Under the circumstances, it appears reasonable to conclude that as 
of the time of said transfer the checks ceased to represent “annuity 
payments due an individual but not yet paid” within the meaning of 
section 3 (f). For, at that time the annuitant, through his legal 
representative, in effect received payment from the bank in the form 
of a deposit credit. It is true the annuitant continued liable on his 
indorsement, and that upon nonpayment of the checks by the United 
States the bank might look to the annuitant for return of the amount 
of the deposit. But this “did not in the least vary the legal effect of 
the transaction”; it merely meant that the bank might recover the 
amount of the payment under certain circumstances—not that the 
payment had never been made. Burton v. United States, supra, page 
297 ; Ogdin v. Goodwin, 76 Fed. (2d) 196, 197. 

It becomes unnecessary for present purposes to make any deter- 
mination as to the rights of the various parties with respect to the 
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amounts represented by the checks, because, since the involved checks 
lost their identity as annuity payments, any rights for asserting 
against the United States by any of the various parties at the time of 
the annuitant’s death must take the form of claims against the United 
States and, as such, are for settlement by this office pursuant to the 
provisions of section 305 of the Budget and Accounting Act of June 
10, 1921, 42 Stat. 24. 

The interested parties may be so advised in the matter. 


(B-8997) 


TRAVELING EXPENSES—CHANGE OF STATION—CIVILIAN OFFICERS 
AND EMPLOYEES 





























The statutory provision making travel expense appropriations of the various 
departments and establishments for the fiscal year 1940 available for ex- 
penses of travel of civilian officers and employees on change of official 
station, applies to all such personnel without distinction as to rank or 
nature of duties, provided the transfer is in the interest of the Government 
and not for the convenience of the employee, and the requirement of the 
statute is complied with as to the manner of authorizing the transfer. 


Acting Comptroller General Elliott to the Chairman, National Labor Relations 
Board, March 22, 1940: 


I have your letter of March 8, 1940, as follows: 


It is requested that a decision be made concerning the availability of the 
Board's appropriation for the purpose of paying travel expenses in connection 
with the transfer of official headquarters of employees classified as clerk, 
clerk-stenographer, assistant clerk-stenographer, etc. 

It is the practice of the Board to notify all staff members of any vacant 
position in the departmental or field service and afford the employees of the 
Board the opportunity of applying for transfer. When the Board determines 
that a particular applicant has the experience and qualifications required to fill 
the position, the transfer is directed. It is, of course, frequently necessary for 
the Board to consider carefully the qualifications of employees seeking transfer 
to another city in positions such as clerk-stenographer and assistant clerk- 
stenographer. The Board does not feel that payment of travel expenses is 
justified in instances of the transfer of employees performing the most routine 
type of clerical or stenographic duties, but it appears that the filling of clerical 
and secretarial positions of a more important nature justifies different treatment. 

Under these circumstances, is it proper for the requisite transfer of head- 
quarters travel order to be issued providing for the payment of transporta- 
tion and reimbursement of per diem expenses to the type of employee indicated 
herein? 

Your prompt consideration and reply will be greatly appreciated. 


Section 2 of the act of May 6, 1939, Public, No. 65, 53 Stat. 682, 
provides: 


Appropriations for the fiscal year 1940 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer from 
one official station to another when authorized by the head of the department 
or establishment concerned in the order directing such transfer: Provided, That 
such expenses shall not be allowed for any transfer effected for the convenience 
of any officer or employee. 


In construing a similar provision in section 2 of the Treasury-Post 
Office Department Appropriation Act, 1938, act of May 14, 1937, 50 
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Stat. 163, it was held in decision of April 28, 1938, 17 Comp. Gen. 
874, 876, as follows: 

The term “transfer” as used in the statute, supra, is not to be understood in 
the same sense as that term is understood in connection with the 
administration of the civil service laws and regulations, in which 
connection it is used to designate changes from one department or 
establishment to another as well as from one position to another within a de- 
partment or establishment. On the contrary, the term as used in this statute 
must be understood as relating only to a change in official station required in 
the interest of the Government in connection with the administration of the 
activity under which the person transferred is employed and for which the 
appropriation involved is available. 

See, also, 18 Comp. Gen. 188, and decisions therein cited. 

The above-quoted statute applies to “civilian officers and em- 
ployees” without any distinction as to rank such as that suggested in 
your letter. The only requirements circumscribed by the statute for 
the payment of expenses of travel of officers and employees upon 
change of official station are that (1) the transfer be “authorized by 
the head of the department or establishment concerned in the order 
directing such transfer” and (2) that the transfer be not “effected for 
the convenience of any officer or employee.” 

Therefore, in the light of the clear provisions of the statute and 
the cited decisions in which have been construed substantially identi- 
cal statutory provisions, you are advised that the appropriation (for 
the fiscal year 1940 available for expense of travel of employees of 
the Board) is available for payment of travel expenses of any officer 
or employee of the Board upon transfer of official station when (1) 
said transfer of official station is in the interest of the Government 
and not for the convenience of the employee involved and (2) when 
the change of official station is authorized by you as “head of the de- 
partment or establishment concerned” in the “order directing such 
transfer.” 


(A-97205) 


CHECKS—FORGERIES—RECLAMATION—DELAY IN NOTIFYING 
INDORSERS 


Delay in notifying indorsers on forged checks, even though it be extensive, is 
not sufficient per se to preclude the Government from demanding reclama- 
tion on the checks. 

The successful pleading of a defense of delay in notifying indorsers on forged 
checks is dependent upon a showing of real prejudice to the indorsers’ 
interest. 


Acting bo General Elliott to the Secretary of the Treasury, March 25, 
1940: 


There has been considered your letter of January 26, 1940, as 
follows: 


Reference is made to a letter dated October 19, 1939 (Misc.-0781024 et al-MJ), 
signed on your behalf by the assistant chief, Claims Division, transmitting 
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certain checks drawn on the Treasurer of the United States through the Fed- 
eral Reserve Bank of Chicago by J. C. Ratliff, disbursing clerk, Treasury De- 
partment, symbol 84-01-52, aggregating $1,245.97. 

There appears in the file a Secret Service report dated July 9, 1937, which 
bears a stamp indicating its receipt by your Records Division on July 15, 1937. 
The report furnishes a description of thirty-two checks drawn to persons who 
were not working during the periods for which the checks were issued. The 
investigation further indicates that one Everett R. Uebel, formerly employed 
as a senior clerk in the Headquarters Office of the Bureau of Biological Survey 
at Winona, Minnesota, confessed that he had padded pay rolls from December 
10, 1936, until June 10, 1987, and that he estimated that the checks so ne- 
gotiated totalled $1,200.00, which amount Secret Service Agent Mazey stated 
was the approximate total of the thirty-two checks listed and the two checks 
which were on file in the Treasurer’s Office. However, the file does not indi- 
cate that any action was taken by your office upon receipt of the foregoing 
report to notify the endorsers of the possible wrongful negotiation of the 
thirty-two checks listed. 

It is further noted that although the Acting Secretary, Department of Agri- 
culture, referred the file pertaining to irregularities in the accounts of E. R. 
Uebel to Acting Comptroller General Elliott on February 25, 1939, the amounts 
of the checks involved were not charged to the Treasurer’s account until Oc- 
tober 19, 1939. It therefore appears that the Treasurer's letter of October 25, 
1939, constitutes the first notification to the endorsers that the checks were ne- 
gotiated on forged endorsements, in view of which they have declined to re- 
imburse the Treasurer contending that their rights have been prejudiced by the 
length of time elapsing between the cashing of the checks and the subsequent 
request for refund. 

It will be recalled that the importance of prompt notification of endorsers 
was the subject of Treasury letters dated December 3, 1934, March 3 and 
November 24, 1939. 


The reclamation file is not before me at this time (it having been 
forwarded to the Treasurer of the United States on October 19, 1939, 
and has not been returned), but from available records in this office it 
does appear that through regrettable inadvertence there was unusual 
delay in notifying the indorsers of the forgery of the checks in 
question. 

With respect to the reported refusal of the indorsers to reimburse 
the Treasurer of the United States upon the ground their rights 
have been prejudiced because of such delay your attention is invited to 
the case of United States v. National City Bank of New York, 28 
Fed. Supp. 144. In that case there was a delay of over 5 years from 
the date the check was paid to the date of demand on the bank, such 
delay resulting in real prejudice to the bank’s interest, and the court 
said— 

* * * while the mere right of action is not affected by delay in demand 

or notice, a defendant otherwise liable because of money obtained upon a forged 
instrument may defend upon the ground that delay in notice or demand after 
discovery of the forgery has worked an injury to him. 
While there was delay of approximately 2 years in notifying the 
indorsers in the instant case, such delay, per se, is not sufficient to pre- 
clude the Government from demanding reclamation on checks the 
forgery of which has been definitely established. Before such a 
defense may be successfully pleaded there must be a showing as to 
how and in what manner the rights of the indorsers were prejudiced 
by the delay in notifying the indorsers. 
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As to the liability of the indorsers on their contract of indorse- 
ment, it was stated in decision of September 18, 1935, 15 Comp. Gen. 
218, that— 


With further reference to the liability arising on a bank’s indorsement, such 
as here, and the effect of the failure to give due notice, etc., there is for noting 
what the Supreme Court of the United States said in the case United States v. 
National Exchange Bank, 214 U. 8S. 302, quoting from page 320: 

“Under these conditions the warranty of genuineness implied by the presen- 
tation and collection of the checks bearing the forged indorsement having been 
broken at the time the checks were cashed by the United States, and the cause 
of action having therefore then accrued, the right to sue to recover back from 
the Exchange Bank was not conditioned upon either demand or the giving of 
notice of the discovery of facts which by the operation of the legal warranty 
were presumably within the knowledge of the defendant.” 


See United States v. Canal Bank & Trust Co., 29 Fed. Supp. 605, 
in which the Government recovered from the indorsing bank on a 
check paid by the Treasurer of the United States in August 1931, 
although the indorsing bank was not notified of the forgery until 
September 1934. See, also, Fulton National Bank of Atlanta v. 
United States, 107 F. (2d) 86, wherein a contention of laches was 
held to be without merit. 

The record before me does not establish that the delay in the 
present case worked to the prejudice of the indorsers. Accordingly, 
this office does not authorize the abandonment of reclamation pro- 
ceedings on the checks in question. The Treasurer of the United 
States may be so advised. 


(B-9005) 
CLASSIFICATION—PROMOTIONS—EFFECTIVE DATE 


The fixing in a decision of this office of a specified date on which employees of a 
field service of a department should be paid in accordance with the Classifi- 
cation Act as amended, does not justify payment of the resulting increased 
compensation from the date so fixed where the administrative action 
allocating the involved field positions is after that date. 


Acting Comptroller General Elliott to Maj. R. B. Conner, United States Army, 
March 25, 1940: 


By first indorsement dated March 7, 1940, from the Office, Chief of 
Finance, War Department, there was forwarded here for considera- 
tion your letter of February 26, 1940, as follows: 


There is transmitted herewith for advance decision as to legality of payment 
standard Form 1013-d (pay roll for personal services—short form), standard 
Form 1013-e (memorandum copy), in duplicate, and C. C. C. Form No. 12 
(statistical copy of voucher), submitted to the undersigned, a regular disbursing 
officer for the War Department, representing claim of Head Nurse Alva Bain 
in the amount of $180.00, and graduate nurses Marie Matthews, Margaret R. 
Porter, and Lulu Swope in the amount of $90.00 each, total of the voucher 
$450.00. 

This pay roll has been prepared and certified by W. L. Richards, Lieut. Colonel, 
M. C., surgeon, Station Hospital, Fort George Wright, Washington, and repre- 
sents in the case of Alva Bain an increase in pay of $30.00 per month for the 
period July 1, 1989 to Dec. 31, 1939, by reason of classification to Grade SP-5, 
$1,800 per annum, and an increase in pay of $15.00 per month for the same period 
by reason of classification to Grade SP-4, $1,620 per annum, in the case of the 
other three graduate nurses. 
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The inclosed ‘pay roll was received in this office Jan. 3, 1940. The nurses in 
question were paid for the period July 1 to Dec. 31, 1939, inclusive, at the rate 
of $1,440 per annum. Voucher numbers, months and disbursing officer making 
the payments at $1,440 per annum, are noted on this pay roll. 

It appears that these nurses should have been paid at the rates of $1,800 per 
annum and $1,620 per annum, classifications SP-5 and SP-4, from July 1, 1939, 
because of the mandatory provisions of the Comptroller General’s Decision 
B-3091, May 27, 1939, reported in 18th Comp. Gen., 887. In view of the manda- 
tory provisions of decision of the Comptroller General, above mentioned, but in 
view of par. 2, A. R. 35-3880, as follows: 

“In general, a promotion is effective from and including date of accomplish- 
ment by the officer in power to make the promotion unless a later effective date 
is specified in the promotion order. A promotion cannot be antedated,” 

decision is requested as to whether the undersigned should consider these classi- 
fications involving retroactive adjustments of pay from July 1, 1939, as being 
proper. 

In decision of May 21, 1927, 6 Comp. Gen. 758, it was held as fol- 


lows, quoting from the syllabus: 
A civilian employee of the field service, War Department, whose position was 
reallocated and his salary increased in accordance with the assignment of addi- 


tional duties is entitled to the increase of salary only from the date of the 
approval of the reallocation by the Secretary of War. 


See also 11 Comp. Gen. 115; 12 id. 20; id. 168. The same rule is 
applicable where the salary of an unclassified field position is in- 
creased by reason of an original allocation of the position by ad- 
ministrative action. The decision of May 27, 1939, 18 Comp. Gen. 
887, cited in your letter, holding that the salaries of civilian nurses 
in field service of the War Department were required to be fixed 
in accordance with the Classification Act as amended, not later than 
July 1, 1939, is not regarded as affording or constituting a basis for 
a claim for an increase in compensation prior to the effective date 
of the administrative action allocating the involved field positions. 
As the papers forwarded with your letter fail to show that the 
field positions of the four nurses in question were allocated at any 
time during the period covered by the pay roll voucher presented, 
you are not authorized to pay said voucher, which will be retained 
in this office. 


(B-8790) 


STATE GASOLINE TAX—FEDERAL LIABILITY 





The North Dakota statute prescribing a tax on motor vehicle fuel sales in said 
State may not be recognized as imposing any liability on the United States 
for payment of the amount of the tax on purchases in said State by or 
for the use of the Federal Government. 


Acting Comptroller General Elliott to the Postmaster General, March 26, 1940: 


There has been considered your letter of February 26, 1940, as 
follows: 








The Post Office Department is in receipt of information that a decision by 
the Supreme Court of North Dakota, in Federal Land Bank of St. Paul v. De 
Rochford et al. (1939), 287 N. W. 522, and rulings by the State auditor and the 
attorney general of North Dakota, based thereon, hold that dealers in motor 
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vehicle fuel in North Dakota are required to pay the tax imposed by North 
Dakota Laws 1929, c. 166, as amended, with respect to gasoline sold to agencies 
of the United States for use in North Dakota. 

It will be appreciated if you will advise whether the above-mentioned de- 
cision and rulings will require and/or permit inclusion of the tax imposed 
by North Dakota in prices stipulated in future contracts for delivery of motor 
vehicle fuel for use in postal activities in the State of North Dakota and also 
advise whether the appropriation “Vehicle Service 1940” will be available for 
payment of motor vehicle fuel tax included in contract stipulations. 

As stated in the opinion rendered by the Supreme Court of North 
Dakota in the case of Federal Land Bank of St. Paul v. De Rochford 
et al. (1939), 287 N. W. 522, upon which the rulings of the State 
auditor and the attorney general of North Dakota, referred to by 
you, are understood to be based, there are no material differences be- 
tween the provisions of North Dakota Laws 1929, chapter 166, as 
amended, so far as their applicability to sales of motor vehicle fuel to 
the United States is concerned, and the laws of Mississippi which 
were considered by the Supreme Court of the United States in the 
‘ase of Panhandle Oil Company v. Mississippi ex rel. Knox, 277 
U.S. 218. 

In the Panhandle case the court was called upon to determine 
whether an excise tax imposed by the State of Mississippi on dealers 
for the privilege of selling gasoline in that State, and collected only 
from the dealer making the sale, could be applied to sales to the 
United States for the use of its Coast Guard fleet and its veterans’ 


hospital, and the ruling was that the tax could not be so applied 
‘consistently with the constitutional principle which was involved. 
The court held that while a State may impose a tax on a dealer “for 
the privilege of carrying on trade that is subject to the power of the 
State,” it may not lay any tax “upon transactions by which the 
United States secures the things desired for its governmental 
purposes,” and further that: 


* * * It is immaterial that the seller and not the purchaser is required 
to report and make payment to the State. Sale and purchase constitute a 
transaction by which the tax is measured and on which the burden rests 
* * * To use the number of gallons sold the United States as a measure 
of the privilege tax is in substance and legal effect to tax the sale. [Citing 
eases.] And that is to tax the United States—to exact tribute on its trans- 
actions and apply the same to the support of the State, 

However, the Supreme Court of North Dakota concluded in the 
Federal Land Bank of St. Paul case that later decisions of the 
Supreme Court of the United States had, in effect, overruled the 
holding in the Panhandle case and that the rule announced in that 
decision should no longer be followed. The decisions relied upon by 
the Supreme Court of North Dakota in support of that view have 
been carefully considered and while it appears that the Supreme 
Court of the United States has held that the income or gross receipts 
obtained by a Federal employee or independent contractor as com- 
pensation for services rendered to the United States are subject to 
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taxation by a State upon the apparent theory that such funds become 
the property of the taxpayer when received by him and that the tax 
so laid upon such private funds, although derived from the Govern- 
ment, does not constitute a direct interference with the operations 
of the Government or place an unconstitutional burden upon the 
United States, I cannot agree that such decisions or any other 
decision which has been rendered by that court must be considered 
to have nullified the rule announced in the Panhandle case that the 
tax imposed by the statute there involved was an unconstitutional 
burden upon the United States since it was in effect upon the actual 
sale or transaction in which the Government was a participant. In 
this connection see 18 Comp. Gen. 832; 19 id. 1. 

Consequently, since the tax imposed by the provisions of North 
Dakota Laws 1929, chapter 166, as amended, is to be viewed in the 
same light as the tax prescribed by the Mississippi statute which 
was condemned by the Supreme Court in the Panhandle case, and in 
the absence of any congressional enactment providing funds for the 
payment of the tax prescribed by the North Dakota statute or con- 
senting to the payment of the tax by the United States, you are 
advised that there cannot be recognized at this time any liability on 
the part of the United States for the payment of the amount of the 
tax prescribed by the terms of the North Dakota statute on motor 
vehicle fuel purchased in said State by or for the use of Federal 
Government and that the appropriation for Vehicle Service 1940 is 
not available for the payment of such tax. 


(B-9165) 


AMERICAN SEAMEN—RELIEF AND REPATRIATION—VIOLATION OF 
NEUTRALITY ACT OF 1939 


An American seaman who last served on a foreign vessel, is not deprived of 
eligibility for relief and repatriation when in destitute circumstances be- 
cause of his having proceeded into a combat area in violation of see- 
tion 3(a) of the Neutrality Act of 1939, 54 Stat. 7, if he be otherwise 
entitled thereto under the applicable law and regulations. 


Acting Comptroller General Elliott to the Secretary of State, March 26, 1940: 


I have your letter of March 20, 1940, as follows: 


A question has arisen relating to the eligibility for relief and repatriation 
of American seamen who have, in apparent violation of section 3(a) of the 
Neutrality Act of 1939, proceeded into the combat area established by the 
President's proclamation of November 4, 1989, and have come upon American 
consulates in destitute circumstances. 

It appears that one August de Barros, an American seaman, signed on the 
Finnish steamship Margareta at Newport News on December 15, 1939, for a 
voyage “to Cuba and further and back to U.S.A.” From Cuba the vessel 
was ordered by the Finnish Government to proceed to Bordeaux. Upon ar- 
rival at Bordeaux, de Barros was discharged by the Finnish consul upon re- 
quest of the master and upon the order of a doctor, and was placed in a local 
hospital for treatment. It appears that upon his release from the hospital 
he will come upon the consul as a destitute seaman, as the Finnish consul 
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states that it will be impossible for his office to extend relief, and the ship 
has no agency at Bordeaux. 

For the guidance of the American consul at Bordeaux in considering the 
application of this seaman for relief, your opinion is requested as to whether 
the fact that this seaman entered the combat area in apparent violation of 
section 3(a) of the Neutrality Act will permit the consul to extend relief, 
to which he appears otherwise entitled. 

Reference is made to the fact that article XV, section 260, of the Foreign 
Service regulations has been amended by Executive Order No. 7543, dated 
January 29, 1937, to read as follows: 

“260. Seamen entitled to relief—-Seamen of the United States entitled to 
relief when destitute are: 

“(1) Merchant seamen who are citizens of the United States and who, at the 
time of applying for relief, are by habit and intent bona fide members of the 
American merchant marine, although their last service may not have been 
in an American vessel.” 

I have no doubt that August de Barros may be regarded as an American 
seaman in view of the statement of the consul that “since May 1, 1939, he has 
made several trips aboard American oil tankers (S. S. Acme and §. S. Altair) 
of the Standard Oil Company.” The fact that he made one voyage as a member 
of the crew of the Finnish steamship Margareta would not terminate this status. 
(5 Ops. Attys. Gen. 547; see also Comptroller General’s decision of January 22, 
1940, in case of Dr. Hermann F. Erben.) 


Sections 3 (a) and (b), section 5 (a), and section 15, of the Neu- 
trality Act of 1939, approved November 4, 1939, 54 Stat. 7, 11, 
provide : 


Sec. 3. (a) Whenever the President shall have issued a proclamation under 
the authority of section 1 (a), and he shall thereafter find that the protection 
of citizens of the United States so requires, he shall, by proclamation, define 
combat areas, and thereafter it shall be unlawful, except under such rules and 
regulations as may be prescribed, for any citizen of the United States or any 
American vessel to proceed into or through any such combat area. The combat 
areas so defined may be made to apply to surface vessels or aircraft, or both. 

(b) In case of the violation of any of the provisions of this section by any 
American vessel, or any owner or officer thereof, such vessel, owner, or officer 
shall be fined not more than $50,000 or imprisoned for not more than five 
years, or both. Should the owner of such vessel be a corporation, organization, 
or association, each officer or director participating in the violation shall be 
liable to the penalty hereinabove prescribed. In case of the violation of this 
section by any citizen traveling as a passenger, such passenger may be fined 
not more than $10,000 or imprisoned for not more than two years, or both. 

Sec. 5. (a) Whenever the President shall have issued a proclamation under 
the authority of section 1 (a) it shall thereafter be unlawful for any citizen 
of the United States to travel on any vessel of any state named in such procla- 
mation, except in accordance with such rules and regulations as may be 
prescribed. 

Sec. 15. In every case of the violation of any of the provisions of this joint 
resolution or of any rule or regulation issued pursuant thereto where a specific 
penalty is not herein provided, such violator or violators, upon conviction, shall 
be fined not more than $10,000, or imprisoned not more than two years, or both. 


The President’s proclamation of November 4, 1939, after defining 
the combat areas under the Neutrality Act, enjoined upon all officers 
of the United States, charged with the execution of the laws thereof, 
the utmost diligence in preventing violations of said act and in 
bringing to trial and punishment any offenders against the same, and 
also, specifically delegated to the Secretary of State power to promul- 
gate rules and regulations not inconsistent with the law as may be 
necessary and proper to carry out its provisions. Whether there 
has been a violation of the Neutrality Act and the Presidential 
proclamation is not a question for determination by this office and, 
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being a matter separate and distinct from the statutes providing for 

relief to American seamen, such a violation would not seem to have 

any material bearing upon the application of such relief statutes. 
Section 4577, Revised Statutes, provides: 



























It shall be the duty of the consuls, vice consuls, commercial agents, and vice- 
commercial agents, from time to time, to provide for the seamen of the United 
States, who may be found destitute within their districts, respectively, sufficient 
subsistence and passages to some port in the United States, in the most rea- 
sonable manner, at the expense of the United States, subject to such instruc- 
tions as the Secretary of State shall give. The seamen shall, if able, be bound 
to do duty on board the vessels in which they may be transported, according to 
their several abilities. 


Sections 260 and 264 of the Consular Regulations define “Seamen 
of the United States” as follows: 


Seamen of the United States entitled to relief when destitute are: 
(1) Merchant seamen, being citizens of the United States, or aliens who have 
declared their intention to become citizens of the United States and who shall 
have served 3 years upon merchant, fishing, or whaling vessels of the United 
States of more than 20 tons’ burden (8 U. 8S. C. § 376), who, at the time of 
applying for relief, are by habit and intent bona fide members of the American 
merchant marine, although their last service may not have been in an American 
vessel. 

(2) Aliens regularly shipped in an American vessel in a port of the United 
States (sec. 264). 

When alien loses status of American seaman. An alien who ships as a 
seaman on an American vessel in a port of the United States with intent to 
attach himself for an indefinite though not necessarily a long time to the 
American merchant service, becomes thereby an American seaman within the 
meaning of the statute and regulations authorizing the relief and transportation 
at Government expense of destitute seamen to the United States; and he retains 
that status, with its privileges, until divested of it by shipping on a foreign 
vessel. * * * [Italics supplied.] 






















The seaman here, having last served on a foreign vessel, would be 
entitled to relief at the expense of the United States only if he be a 
citizen of the United States, or has declared his intention to become 
a citizen. If he be an alien, his services on the foreign vessel would, 
under the above-quoted regulations, divest him of his status as an 
American seaman. Therefore, if it be established that de Barros is 
a citizen of the United States, or that he has declared his intention 
to become a citizen and is otherwise within the provisions of Con- 
sular Regulation 260 (1), supra, he may be furnished relief and trans- 
portation to the United States as a destitute American seaman irre- 
spective of whether he may be subject to a penalty for violation of 
the Neutrality Act. If he be an alien, he is not entitled to be 
returned to this country as a destitute American seaman. Cf. 1 
Comp. Gen. 583; 2 id. 32; 5 td. 180 and 634; 13 id. 403. 


(B-8569) 
ARMY OFFICERS—CIVILIAN DETAILS OR APPOINTMENTS 


An officer on the active list of the Army who is already performing duties 
under an appointment with the Panama Canal, may be appointed, without 
additional compensation, as representative of the United States on the 






DECISIONS OF THE COMPTROLLER GENERAL 827 


joint board provided for in article III of the Trans-Isthmian Highway 
Convention with Panama, notwithstanding the inhibitions of sections 1222 
and 1224 of the Revised Statutes regarding civilian details or appointments 
of such officers. 


Acting Comptroller General Elliott to the Secretary of War, March 27, 1940: 


There has been considered your letter of February 14, 1940, as 
follows: 


The President, on December 2, 1939, signed a commission appointing Colonel 
Glen E. Edgerton, an officer on the active list of the Army, as representative of 
the United States on the joint board provided for in article III of the Trans- 
Isthmian Highway Convention with Panama, Treaty Series No. 946, proclaimed 
by the President of the United States, July 27, 1939. The question has arisen 
in the War Department as to whether the acceptance of this commission by 
Colonel Edgerton would be in contravention of the provisions of section 1222 
of the Revised Statutes. Colonel Edgerton in acknowledging receipt of this 
commission makes the following statement: 

“In view, however, of the provisions of 10 U.S.C. A. 576, the oath of office 
has not been executed. It is requested that, until it is authoritatively deter- 
mined without question that the provisions of the cited law are not applicable 
in this instance, the duties assigned be performed under the oath of office which 
I have executed in acceptance of my present commission as an officer of the 
Army.” 

The Judge Advocate General of the Army, to whom the matter was referred 
for advice, has expressed the view that the statutory authorizations contained 
in the Act of August 24, 1912 (37 Stat. 561; 48 U.S.C. 1305), and certain subse- 
quent enactments (Act of June 19, 1934, 48 Stat. 1122, as amended by act of 
July 9, 1987, 50 Stat. 486; 48 U.S.C., Sup. 1805) are probably sufficient to take 
the proposed appointment out of the application of section 1222, Revised 
Statutes, but as the pay and allowances of the officer are involved, has sug- 
gested that the question be submitted to you. A copy of his opinion is inclosed. 
Attention is invited to an unpublished opinion of your office, dated March 5, 
1923 (A.D. 7475), wherein the scope of the pertinent portion of the Panama 
Canal Act was considered. 

An advance decision upon this question will be very much appreciated. 


The announced purpose of the convention between the United 
States and the Republic of Panama, proclaimed by the President 
July 27, 1939, Treaty Series No. 946, was to arrange for the com- 
pletion of a highway between the cities of Panama and Colon through 
territory under their respective jurisdictions. 

It is stated that Colonel Edgerton who, it appears, is engineer of 
maintenance of the Panama Canal, was appointed as the representa- 
tive of the United States under article III of the convention, which 
provides : 

Prior to the undertaking of further construction on the Trans-Isthmian High- 
way, each Government will appoint an equal number of representatives who will 
constitute a joint board with authority to adjust questions of detail regarding 
the location, design, and construction of the portions of the highway falling 
under the jurisdiction of each Government. Questions of detail on which the 


board may fail to reach an agreement will be referred to the two Governments 
for settlement. 


It is noted that a supplemental estimate of appropriation of 
$325,000 for the Panama Canal for the fiscal year 1940 for the pur- 
pose of constructing that portion of the highway undertaken by the 
United States under the provisions of the convention was submitted 
by the President to the Speaker of the House of Representatives 
February 25, 1940, but the facts as presented do not disclose whether 





828 DECISIONS OF THE COMPTROLLER GENERAL 


as a representative appointed under article III of the aforesaid con- 
vention, Colonel Edgerton is to receive any compensation therefor 
in addition to the pay and allowances accruing under his appoint- 
ment to the Panama Canal and his commission as an officer of the 
Army. It appears from the Budget for 1941, pages 812-813, that 
the compensation of the engineer of maintenance of the Panama 
Canal is $9,250 less his Army pay and allowances of $7,200. 

Section 1222 of the Revised Statutes, 10 U. S. C. 576, provides: 

No officer of the Army on the active list shall hold any civil office, whether 
by election or appointment, and every such officer who accepts or exercises the 
functions of a civil office shall thereby cease to be an officer of the Army, and 
his commission shall be thereby vacated. 

Section 1224 of the Revised Statutes, as amended, 10 U. S. C. 495, 
provides : 

No officer of the Army shall be employed on civil works or internal improve- 
ments, or be allowed to engage in the service of any incorporated company, or 
be employed as acting paymaster or disbursing-agent of the Indian Department, 
if such extra employment requires that he shall be separated from his company, 
regiment, or corps, or if it shall otherwise interfere with the performance of 
the military duties proper. 

It is the settled rule, in view of the provisions of sections 1222 and 
1224 of the Revised Statutes, as amended, that there must be statutory 
authority for detailing officers on the active list of the Army to duty 
in the civil branches of the Government, or to appoint them to civil 
office, even where such civil office carries no additional pay. See 13 
Op. Atty. Gen. 310; 16 id. 499; 29 id. 298; 30 id. 184; 1 Comp. Gen. 
499. The question presented here is whether there exists such statu- 
tory authority for the appointment of Colonel Edgerton as a repre- 
sentative on the Trans-Isthmian Highway Board under the convention 
as to except him from the provisions of the prohibitory sections of 
the Revised Statutes referred to. 

The act of August 24, 1912, 37 Stat. 560, entitled “An act to 
provide for the opening, maintenance, protection, and operation of 
the Panama Canal, and the sanitation and government of the Canal 
Zone,” provided in section 4, 37 Stat. 561 (48 U.S.C. 1305), in part 
as follows: 

That when in the judgment of the President the construction of the Panama 
Canal shall be sufficiently advanced toward completion to render the further 
services of the Isthmian Canal Commission unnecessary the President is 
authorized by Executive order to discontinue the Isthmian Canal Commission, 
which, together with the present organization, shall then cease to exist; and 
the President is authorized thereafter to complete, govern, and operate the 
Panama Canal and govern the Canal Zone, or cause them to be completed, 
governed, and operated, through a governor of the Panama Canal and such 
other persons as he may deem competent to discharge the various duties con- 
nected with the completion, care, maintenance, sanitation, operation, govern- 
ment, and protection of the canal and Canal Zone. If any of the persons 
appointed or employed as aforesaid shall be persons in the military or naval 
service of the United States, the amount of the official salary paid to any 


such person shall be deducted from the amount of salary or compensation 
provided by or which shall be fixed under the terms of this act. * * * 
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See, also, title 2, sections 6 and 82, of the Canal Zone Code, estab- 
lished by the act of June 19, 1934, 48 Stat. 1122. There thus appears 
ample authority for the detail or appointment under the Panama 
Canal of an officer on the active list of the Regular Army not- 
withstanding the provisions of sections 1222 and 1224, Revised 
Statutes. The question here presented is whether the appointment 
as the representative of the United States on the joint board pro- 
vided for in article III of the cited treaty falls within the above 
authorization so as to exempt such appointment from the provisions 
of the quoted sections of the Revised Statutes. 

While article III of the convention under which Colonel Edgerton 
was commissioned as the representative of the United States does 
not expressly refer to the activity as one under the Panama Canal, 
it appears obvious that the construction of the Trans-Isthmian 
Highway in the particular locality and from funds of the United 
States when and if appropriated for that purpose under “the 
Panama Canal,” has a close connection and relationship with the 
care, maintenance, sanitation, operation, government, and protec- 
tion of the Panama Canal and the Canal Zone, and his appoint- 
ment as such and the exercise of the functions appertaining to such 
appointment seem to have been as a part of and in connection with 
his duties as engineer of maintenance under the Panama Canal. 

On the assumption, therefore, that Colonel Edgerton has been 
so appointed as the representative of the United States on the joint 
board referred to as a part of and in connection with his duties 
as engineer of maintenance of the Panama Canal, and that his 
commission as such representative of the United States carries no 
additional compensation, it is the view of this office that his accept- 
ance of the commission as the representative of the United States 
under the cited article III is within the exception contained in 
the Panama Canal Act of 1912 as amended. 


(B-8644) 
CORRESPONDENCE COURSES FOR REGULAR ARMY PERSONNEL 


Where the Secretary of War determines that correspondence courses are best 
suited to enable selected Regular Army personnel to acquire essential 
knowledge of, or experience in, specialties incident to aviation, such courses 
reasonably may be considered as authorized by section 2 of the act of April 
8, 1939, 53 Stat. 556, providing for the detail of personnel as students at 
technical, professional, or other educational institutions, ete. 


Acting Comptroller General Elliott to the Secretary of War, March 27, 1940: 
There has been considered your letter of February 16, 1940, as 
follows: 


Due to the large number of inexperienced men recently enlisted in the Air 
Corps of the Army, the War Department has under consideration a further 
extension of the educational program designed to facilitate the training of these 
men. It is contemplated establishing an Air Corps Institute at Scott Field, 
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Belleville, Illinois, for conducting correspondence courses for enlisted men of 
the Air Corps in a manner similar to that in use by the present Marine Corps 
Institute, except that courses will be limited to general educational subjects 
and studies related to trades and vocations connected with the duty assignments 
of these men. 

The courses of instruction under consideration are procurable from the Inter- 
national Correspondence Schools, Scranton, Pennsylvania, and will be pursued 
by correspondence in the usual manner with a view to the attainment of a 
satisfactory degree of efficiency upon completion of the course. The plan con- 
templates that the correspondence school will not only furnish the proposed 
texts and lesson material, but in addition perform the functions of the pro- 
posed Air Corps Institute until such time as the said institute becomes 
operative. 

Section 2 of the Act approved April 3, 1939 (Public, No. 18, 76th Congress), 
contains authority for the detail of personnel of the Regular Army as students 
at any technical, professional or other educational institution as shall be best 
suited to enable such personnel to acquire a knowledge of or experience in the 
specialties incident to aviation. This section also prescribes that the tuition 
for the personnel during the period of their detail may be paid from any 
funds which may hereafter be made available for the procurement branches. 

Before inaugurating this program and entering into any contractual obliga- 
tions for the payment of the correspondence school courses, your opinion is 
requested as to whether the authority contained in section 2 of the Act of 
April 3, 1939, referred to above, can be interpreted to include correspondence 
school courses contemplated for personnel of the Air Corps. 

It is hoped that favorable consideration may be given in this instance as there 
is an urgent need for trained personnel in the Army Air Corps to properly meet 
the Expansion Program now under way. 


Section 2 of the act of April 3, 1939, 53 Stat. 556, provides: 


When the facilities of the Army for instruction and training in aviation are 
deemed by the Secretary of War to be insufficient he may, under such regula- 
tions as he may prescribe, and without reference to any limitation contained in 
section 127a of the National Defense Act, as amended (10 U. S. C. 535), detail 
personnel of the Regular Army as students at any technical, professional, or 
other educational institution, or as students, observers, or investigators at such 
industrial plants or other places as shall be best suited to enable such personnel 
to acquire a knowledge of or experience in the specialties incident to aviation 
in which the training of such personnel is essential: Provided, That no expense 
shall be incurred by the United States in addition to the authorized emoluments 
of the personnel so detailed except for the cost of tuition at such educational 
institutions, and the cost of maintenance of necessary personnel who may be 
detailed as supervisors or inspectors and of the equipment assigned to them 
for their official use: Provided further, That the tuition for the personnel during 
the period of their detail may be paid from any funds which may hereafter be 
made available for the procurement branches, 


The appropriation act for the Military Establishment for the fiscal 
year 1940, act of April 26, 1939, Public, No. 44, under “Air Corps— 
Air Corps, Army,” appropriated funds— 

For creating, maintaining, and operating at established flying schools and 
balloon schools courses of instruction for officers, students, and enlisted men, 
including cost of equipment and supplies necessary for instruction, purchase of 
tools, equipment, materials, machines, textbooks, books of reference, scientific 
and professional papers, instruments, and materials for theoretical and practical 
instruction; * * * 

In Senate Report No. 80, 76th Congress, first session, to accompany 
H. R. 3791, which became the act of April 3, 1939, the purposes and 
necessity for section 2, hereinbefore quoted, were stated to be as 
follows: 


Section 2 authorizes the Secretary of War to detail Army personnel as students 
at civilian institutions for the purpose of acquiring knowledge in aviation matters. 
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The present training facilities of the Army are insufficient to meet this training 
problem; therefore, it is necessary to utilize the training facilities of certain 
accredited civilian aviation schools for the training of personnel of the Military 
Establishment. Particularly does this program contemplate that primary flying 
training will be given in civilian schools over a period of approximately 3 months 
for each student. While the primary purpose of this section is to authorize 
primary flying training to be given in civilian schools, the proposed legislation 
will also authorize the training in civilian institutions of other specialists. In 
the event of favorable action upon the proposed bill, the War Department may 
at its discretion allocate to accredited civilian flying schools such part of the 
required flying training of military personnel now or to be conducted at the 
Air Corps Training Center, as may be required to effectuate the expansion 
program in contemplation. Present plans contemplate that instruction shall be 
prescribed and supervised by military personnel of the Air Corps. 

The proposed legislation does not affect existing law as found in paragraph 13, 
section 127a of the National Defense Act, as amended by act of June 8, 1926 
(44 Stat. 705; 10 U. S. C. 585), except in the matter of limitation upon numbers 
of Air Corps personnel who may be thus detailed as students. In this matter, 
the Secretary of War is given considerable latitude in that he is authorized 
to make selections without any limitation in number. 

Literally, the language of the said section 2, providing in terms for 
the detail of personnel as students at technical, professional or other 
educational institutions, etc., would seem to contemplate that they be 
present and in attendance at such places, and the part of the Senate 
report quoted above lends no support to a different view of the pur- 
pose and intent of the section, but insofar as the limited class of per- 
sonnel within the purview of section 2 is concerned, the purpose of the 
special training therein authorized is substantially the same as that 
provided by section 127a of the National Defense Act, as amended by 
the act of June 8, 1926, 44 Stat. 705, title 10, U. S. Code, section 535. 
In this connection attention is invited to the decision dated October 
21, 1924, 4 Comp. Gen. 393, in which it was held that under said see- 
tion 127a (prior to the amendment which authorized enlisted men to 
be similarly detailed) payment was authorized for the tuition of 
Army officers taking correspondence courses at colleges and universi- 
ties while remaining at their respective posts of duty, provided the 
number of officers so detailed did not cause to be exceeded the statu- 
tory limitation therein contained. 

No reason is apparent why the same rule should not be applicable 
under the provisions of section 2 of the act of April 3, 1939, and if it 
be determined by the Secretary of War that instructions by cor- 
respondence is best suited to enable the selected personnel to acquire 
knowledge of or experience in the specialties incident to aviation and 
that the training of such personnel is essential, correspondence courses, 
limited in scope to secure such training, reasonably may be considered 
as within the purpose and intent of said section 2. It is to be noted, 
however, that the expense of correspondence courses unassociated with 
and having no direct bearing upon the acquisition of a “knowledge of 
or experience in the specialties incident to aviation in which the train- 
ing of such personnel is essential” would not be within the purview of 
section 2 and, consequently, would not be authorized. 
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(B-9025) 


APPROPRIATIONS—LIMITATIONS—APPLICABILITY TO SUBSEQUENT 
APPROPRIATIONS 


The appropriation made to the Bureau of Mines by the Third Deficiency Appro- 
priation Act of August 9, 1939, 53 Stat. 1317, for additional duties and 
functions imposed by the act of June 7, 1939, 53 Stat. 811, may be used for 
the purchase of professional and scientific books, as specifically provided 
therein, without regard to the limitation in the earlier Interior Department 
Appropriation Act of May 10, 1939, 53 Stat. 687, on the amount to be ex- 
pended for books, etc. 19 Comp. Gen. 324, distinguished. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 27, 
1940: 


I have your letter of March 11, 1940, as follows: 


Under the Third Deficiency Appropriation Act, fiscal year 1939, approved 
August 9, 1939 (Public 361—76th Congress), the Bureau of Mines of this De- 
partment was given $350,000 for investigation of domestic sources of mineral 
supplies. The appropriation referred to carried authority for the purchase of 
professional and scientific books, without mentioning any limitation thereon. 
The Interior Department Appropriation Act for the fiscal year 1940, approved 
May 10, 1939 (Public 68—76th Congress), carries an authorization for the pur- 
chase or exchange of professional and scientific books for the Bureau of Mines 
not to exceed $3,560. 

It is evident that the professional and scientific books required in the investi- 
gation of domestic sources of mineral supply could not have been estimated for 
in the Interior Department Appropriation Act, since the appropriation for this 
work was not made until three months after the Interior Department Appro- 
priation Act was approved. Books required for the scientific work connected with 
the investigation of domestic sources of mineral supply cannot be charged to the 
regular Bureau allotment because that allotment is needed for the work which 
was contemplated in the regular appropriation act. Your opinion is therefore 
requested as to whether the professional and scientific books required in con- 
nection with the investigation of domestic sources of mineral supply can be 
charged to that appropriation. Your early attention to this matter will be 
appreciated as, due to the inadequacy of the regular Bureau of Mines book 
allotment, a number of orders for books to be used in the scientific work con- 
nected with the investigation of domestic sources of mineral supply are being 
held awaiting your advice. 


The appropriation made by the Deficiency Act of August 9, 1939, 
Public, 361, 53 Stat. 1317, provided as follows: 


Investigation of domestic sources of mineral supply: For every expenditure 
requisite for and incident to the work of the Bureau of Mines in performing the 
duties imposed upon it by section 7 of the act of June 7, 19389 (Public, Numbered 
117, Seventy-sixth Congress) ; including the purchase of professional and scientific 
books; not to exceed $1,000 for printing and binding; not to exceed $15,000 for 
purchase, operation, maintenance, and repair of motor-propelled passenger-carry- 
ing vehicles for official use in field work and in transporting employees between 
their homes and temporary locations where they may be employed; purchase of 
goggles, gloves, rubber boots, miners’ hats, aprons, and such other articles of 
personal wearing apparel or equipment as may be required for the protection of 
employees while engaged in their work ; the construction, maintenance, and repair 
of necessary camp buildings and mining structures and appurtenances thereto; 
and including not to exceed $15,000 for personal services in the District of Co- 
lumbia ; fiscal year 1940, $350,000: Provided, That section 3709 of the Revised 
Statutes (41 U.8.C. 5) shall not be construed to apply to any purchase or service 
rendered when the amount involved does not exceed the sum of $500. 


The act of June 7, 1939, 53 Stat. 811, referred to in the app! opria- 
tion, provides for acquiring stocks of strategic and critical materials 
for national defense, and section 7 thereof provides: 


Sec. 7 (a) That the Secretary of the Interior, through the Director of the 
Bureau of Mines and the Director of the Geological Survey, is hereby authorized 
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and directed to make scientific, technologic, and economic investigations con- 
cerning the extent and mode of occurrence, the development, mining, prepara- 
tion, treatment, and utilization of ores and other material substances found in 
the United States or its Territories or insular possessions, which are essential 
to the common defense or the industrial needs of the United States, and the 
quantities or grades of which are inadequate from known domestic sources, in 
order to determine and develop domestic sources of supply, to devise Dew 
methods for the treatment and utilization of lower grade reserves, and to develop 
substitutes for such essential ores and mineral products; to explore and de- 
velop, on public lands and on privately owned lands, with the consent of the 
owner, deposits of such minerals, including core drilling, trenching, test-pitting, 
shaft sinking, drifting, cross-cutting, sampling, and metallurgical investigations 
and tests as may be necessary to determine the extent and quality of such 
deposits, the most suitable methods of mining and beneliciating them, and the 
cost at which the minerals or metals may be produced. 

(b) For the purposes of carrying out the provisions of this section there is 
hereby authorized to be appropriated out of any money in the Treasury not 
otherwise appropriated, for each of the tiscal years ending June 30, 1940, 1941, 
1942, and 1943, the sum of $500,000, of which amount $350,000, shall be appro- 
priated to the Bureau of Mines and $150,000 to the Geological Survey. 


Under the appropriation for the Department of the Interior for 
the purchase of professional and scientific books it is provided in 
the act of May 10, 1939, Public, 68, 53 Stat. 687, that: 

For the purchase or exchange of professioual and scientific books, law and 
medical books, and books to complete broken sets, periodicals, directories, and 
other books of reference relating to the business of the Department, $700, and in 
addition there is hereby made available from any appropriations made for 
any of the following bureaus or offices of the Department not to exceed the 
following respective sums: * * * Bureau of Mines, $3,560. 

In decision of this office, 19 Comp. Gen. 324, it was held in sub- 
stance that the amount to be expended for stationery during the 
fiscal year 1940 by the Department of the Interior, having been 
specifically limited by the appropriation act of May 10, 1939, may 
not be supplemented by the use, for the purchase of stationery, of 
the later but more general appropriation made in the Third De- 
ficiency Act of August 9, 1939, for work in connection with the new 
program of strategic mineral investigations, the general rule being 
that a specific appropriation for a particular class of expenditures is 
available therefor to the exclusion of a more general appropriation. 

The matter now submitted by you presents a question different 
from that involved in the decision referred to in that the appropria- 
tion made in the Third Deficiency Act of August 9, 1939, specifically 
provides for “the purchase of professional and scientific books” for 
the purposes of that appropriation without imposing any limitation 
upon the amount to be expended for that purpose. No such pro- 
vision is contained in that appropriation for the purchase of sta- 
tionery. Consequently, it appearing that both the act of June 7, 
1939, imposing additional duties and functions upon the Bureau of 
Mines, and the act making appropriation therefor were enacted 
subsequent to the regular fiscal year appropriation act which con- 
tained the limitation referred to in your letter with respect to the 
purchase of professional and scientific books, and since the later 
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appropriation in the Deficiency Act of August 9, 1939, specifically 
provides for the purchase of professional and scientific books without 
limitation, I have to advise that the purchase of such books for the 
purposes of the appropriation contained in the Deficiency Ap- 
propriation Act of August 9, 1939, is not limited by the amount 
stated in the regular appropriation act of May 10, 1939. 


(B-9118) 
COMPENSATION—POLITICAL ACTIVITY OF EMPLOYEES 


Where an employee who filed as a candidate for an elective office while taking 
accrued annual leave immediately preceding the effective date of his 
accepted resignation was not removed from his position by the administra- 
tive office pursuant to the provisions of section 9 (b) of the act of August 
2, 1939, 58 Stat. 1148, he may be paid the compensation accruing to him 
through the effective date of the resignation. 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 29, 
1940: 


I have your letter of March 15, 1940, as follows: 


Mr. Wallace P. Pruitt, Jr., Senior Messenger (CU-3) in the Farm Credit 
Administration, submitted his resignation to become effective at the expiration 
of his annual leave. Under date of February 15, 1940, the resignation was 
accepted as submitted, to become effective on March 6, 1940. At the time the 
resignation was submitted, Mr. Pruitt stated orally that he might file in the 
primaries as a candidate for election as representative to the Congress from 
his district. Mr. Pruitt’s telegram of March 1, advises that he filed as such 
a candidate for the Congress on February 27, 1940. 

Section 9 of the act of Congress approved August 2, 1939 (Public, No. 252) 
provides that no officer or employee in the executive branch of the Federal 
Government, or any agency or department thereof, shall take any active part 
in political management or political campaigns; and requires that any person 
violating the provisions of the section shall be immediately removed from the 
position or office held by him, and thereafter no part of the funds appropriated 
by any Act of Congress for such position or office shall be used to pay the 
compensation of such person. 

Senate Document No. 135, 76th Congress, 2d session, containing an interpre- 
tation of the Hatch Political Activities Act of August 2, 1939, by the Attorney 
General of the United States, indicates (pages 3 and 4, circular No. 3301) that 
furloughed employees and employees on leave, whether with or without pay, 
are affected by the provisions of said Section 9, and that being a candidate for 
an elective office—Federal, State, or local—is an act which constitutes the 
taking of an active part in political management or political campaigns within 
the meaning of Section 9. 

Decision of February 19, 1937 (16 Comp. Gen. 776), holds that a Federal 
employee whose resignation from the Federal position was tendered on the 
same day that he accepted employment under a State government may be paid 
for accrued annual leave for a period beyond the acceptance of such employment 
where his resignation was accepted as tendered, effective at the termination 
of the period of earned leave. However, this conclusion apparently is based 
very largely on the fact that. in the circumstances under consideration, there 
was no Federal statute precluding the payment of salary or compensation other- 
wise due an officer or employee of the United States for a period during which 
he might be holding an office or position under a State government, and that 
Executive Order No. 9 of January 17, 1873, as amended, likewise did not 
prohibit such payment of compensation. 

Mr. Pruitt’s salary to and including February 15 has been paid, and I shall 
appreciate receiving your decision, as soon as possible, expressing your con- 
clusion as to the effect Mr. Prniftt’s act of filing as a candidate in the primiries 
on February 27 had on his right to receive pay from February 16 to Mar-h 6, 
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with due regard for the fact that on and after February 16 Mr. Pruitt’s status 
was that of an employee on leave of absence pending separation at the expira- 
tion of said leave. If your decision should be that Mr. Pruitt’s act of filing 
on February 27 requires that his services be terminated as of that time, please 
advise whether there is any prohibition against making payment to him of 
compensation for the period from February 16 to and including the new 
termination date. 

Section 9 of the act of August 2, 1939, Public, No. 252, provides 
as follows: 

(a) It shall be unlawful for any person employed in the executive branch of 
the Federal Government, or any agency or department thereof, to use his 
ofticial authority or influence for the purpose of interfering with an election 
or affecting the result thereof. No officer or employee in the executive branch 
of the Federal Government, or any agency or department thereof, shall take any 
active part in political management or in political campaigns. All such per- 
sons shall retain the right to vote as they may choose and to express their 
opinions on all political subjects. For the purposes of this section the term 
“officer” or “employee” shall not be construed to include (1) the President and 
Vice President of the United States; (2) persons whose compensation is paid 
from the appropriation for the office of the President; (3) heads and assistant 
heads of executive departments; (4) officers who are appointed by the Presi- 
dent, by and with the advice and consent of the Senate, and who determine 
policies to be pursued by the United States in its relations with foreign 
powers or in the Nation-wide administration of Federal laws. 

(b) Any person violating the provisions of this section shall be immediately 
removed from the position or office held by him and thereafter no part of the 
funds appropriated by any Act of Congress for such position or office shall be 
used to pay the compensation of such person. 


The provisions of section 9 (b) of the statute are not self-execut- 
ing, and it follows that there is required administrative or executive 
action to remove an officer or employee who violates section 9 (a) 
of the statute. The inhibition of the statute against the use “there- 
after” of appropriated funds for payment of the compensation of 
“such person” attaches upon the removal from office or position as 
therein prescribed the word “thereafter” as used in the statute relat- 
ing back to the prescribed action of removal, and not to the date 
of some action on the part of an officer or employee which subse- 
quently may be determined to have violated section 9 (a) of the 
statute. In other words, the statute prescribes a cause of removal 
from the service and may not be regarded as working a forfeiture 
of all or any part of the accrued unpaid compensation of an officer 
or employee who has not been removed from his office or position 
pursuant to such statute. 

Said section 9 (b) of the act of August 2, 1939, makes it man- 
datory to remove an employee immediately upon his violation of 
the provisions of section 9 (a) of the statute. Regarding the mean- 
ing of the word “immediately” it was stated in decision of October 
28, 1939, B-6631, as follows: 

The words “immediate” or “immediately” when used to denote a relation- 
ship in point of time, have been defined many times by various courts. For 
example, it is said in Myers v. Dunn, 104 S. W. 352, 18 L. R. A. (N. 8S.) 881, 
that “The construction given generally by the courts to the words ‘immedi- 


ately’ and ‘forthwith,’ whether occurring in contracts or statutes, is that the 
act referred to should be performed within such convenient time as is reason- 
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ably requisite, and what is a reasonable time is to be determined by the facts 
of the particular case in hand,” citing Lincoln y. Field, 54 Ark. 471, 16 8S. W. 
288; Pennsylvania R. Co. v. Reichert, 58 Md. 261: Pittsburgh, V. & C. R. Co. v. 
Com., 101 Pa. 192; Martin v. Pifer, 96 Ind. 245; Kent v. Miles, 65 Vt. 582, 
27 Atl. 194. See also Lucas v. Western Union Telegraph Company, 131 Iowa 
669, 109 N. W. 191,6 L. R. A. (N. 8.) 1016. 


While it would appear that under the interpretation of the statute 
by the Attorney General this employee could have been removed 
on March 1, 1940, date of his telegram advising that he had filed as 
a candidate for an elective office, or as soon thereafter as reasonably 
requisite to accomplish administratively his removal from his po- 
sition, without regard to any accrued or unused leave, it is under- 
stood the fact is he was not so removed by administrative action, 
but that his services otherwise officially terminated March 6, 1940, 
the effective date of his resignation which had been tendered and 
accepted by administrative action prior to the date he filed as a 
candidate. 

You are advised, on the facts presented, that if the former em- 
ployee is not indebted to the United States, compensation otherwise 
accruing may be paid to him through March 6, 1940, date of his 
separation from the service by resignation. 


(B-9110) 


TRANSPORTATION EXPENSES OF EMPLOYEES WITHIN THEIR 
OFFICIAL STATIONS 


An employee must bear the cost of transportation from his place of residence 
to his place of business at his official station. 

An administrative office may designate a particular office or building in a city 
as the headquarters office of its employees and reimburse them the cost 
of transportation from the headquarters office to a particular place of 
duty within the official station to which they may be assigned on any day. 

Where an employee's office is in a particular building and he is assigned to 
duty elsewhere within the city, he may be permitted to proceed directly 
from his home to the place of duty for the particular day and be re- 
imbursed the difference between the cost of reporting to his headquarters 
office and the cost of reporting to his place of duty, when the latter is 
greater. 


Acting Comptroller General Elliott to the Secretary of the Treasury, March 30, 
1940: 


I have your letter of March 9, 1940, as follows: 


It is requested that you advise this office as to whether or not carfares paid 
by customs laborers for local travel in New York would be reimbursable under 
the following circumstances: 

At the port of New York there are approximately 351 laborers employed at 
the various piers and railroad terminals by the Customs Service, whose duties 
are to assist in the handling of imported merchandise that requires weighing, 
gauging, measuring, checking, etc’) The port limits at New York include the 
boroughs of The Bronx, Manhattan, Richmond, Brooklyn, and Queens, and 
extend northward in Westchester County to Tarrytown. In New Jersey the 
port includes the towns of Bayonne, Jersey City, Hoboken, North Bergen, 
Fort Lee, and Englewood. For administrative reasons it has been found im- 
practicable to permanently assign more than a very few of these laborers to a 
fixed station. This is due to the finctuation of shipping that occurs throughout 
the port. 
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At the present time the laborers receive their daily assignments the night 
before and report to the piers and terminals where their services are required. 
By reason of the remoteness of some of the duty locations the cost of journey- 
ing from their places of abode to the assignments and return varies from 
ten to fifty cents a day. It is felt that in some instances the amounts that 
must be spent by these laborers are excessive and, due to the method of assign- 
ment followed, it is impossible for laborers to reduce their own expenses. The 
laborers in New York claim that these expenditures reduce their earnings to 
an amount that creates an undue hardship. 

The following has been proposed as a means of relieving this condition by 
providing reimbursement to the laborers for excessive carfare : 

That all customs laborers in New York be permanently assigned to a central 
point, namely, the Barge Office, which is located at the Battery; 

That they continue to receive each afternoon their instructions as to the 
places their services will be required the following workday ; 

That all laborers be required to bear that part of the cost of their trans- 
portation to the place of daily work which represents the cost of traveling 
from their homes to the Barge Office, but if the laborer received an assign- 
ment by reason of which he incurs an expense in excess of the amount required 
to reach the Barge Office and return to his home then this amount represents 
a reimbursable expense. 

This method of assignment would and could not require the laborers to report 
for duty at the Barge Office for the reason that considerable time of each 
laborer would be lost each day in his proceeding from the Barge Office to the 
office at which his services are required. 

In view of the fact that the above matter has been the subject of cor- 
respondence by the United Federal Workers of America, it is requested that 
your decision hereon be rendered at the earliest practicable date. 


The employees in question are not understood to be in a travel 
status away from official headquarters, but that there will be involved 
simply the payment of transportation expenses on official business at 
official headquarters. 

The settled rule is that an employee must bear the cost of trans- 
portation from his place of residence to his place of business at his 
official station. However, it is clearly within the administrative dis- 
cretion to designate a particular office or building in a city as the 
headquarters office of the employees, whether laborers or other classes 
of personnel, and to reimburse them the cost of transportation from 
the headquarters office to a particular place of duty within the official 
station to which they may be assigned on any day. The situation 
generally is no different than the uniform practice of allowing car- 
fare or reimbursement by other means of transportation from the 
building in which an employee regularly works to other parts of 
the city when necessary on official business. Also, when an em- 
ployee’s office is in a particular building and he is assigned to duty 
elsewhere within the city, there is no legal objection to permitting 
him to proceed directly from his home to the place of duty for the 
particular day instead of first reporting to his headquarters office, 
and reimbursing him for the difference between the cost of reporting 
to his headquarters office and the cost of reporting to his place of 
duty, when the latter is the greater. Compare A-6311, A-96697, 
dated November 1, 1938, to you. 

You are advised, therefore, that this office is not required to object 
to the administrative procedure proposed in your letter. 
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DUES FOR MEMBERSHIP OF GOVERNMENT AGENCIES IN 
ASSOCIATIONS, ETC. 


The prohibition in section 8 of the act of June 26, 1912, 37 Stat. 184, against the 
use of appropriated moneys for payment of membership fees or dues of 
any officer or employee of the United States or of the District of Columbia 
in any society or association in the absence of specific authorization, ex- 
cludes the use of appropriated moneys for the payment for such member- 
ship of a Government agency. 

Funds borrowed by the Alley Dwelling Authority for the District of Columbia 
from the United States Housing Authority under authority of section 
203 of the act of June 25, 1938, 52 Stat. 1188, may not be used by the 
former for payment of dues for membership in any organization or 
association. 

Acting Comptroller General Elliott to the Chairman, Alley Dwelling Authority 
for the District of Columbia, March 30, 1940: 


I have your letter of March 20, 1940, as follows: 


The Alley Dwelling Authority, created pursuant to the District of Columbia 
Alley Dwelling Act (Public, No. 307, 73d Congress, approved June 12, 1934), 
under and by virtue of the authority of title I], Public, No. 733, 75th Congress, 
as a public housing agency, has entered into four loan contracts with the United 
States Housing Authority under which the United States Housing Authority 
has agreed to loan to the Ailey Dwelling Authority ninety percent of the cost 
of nine low-rent housing developments in the District of Columbia. Said funds 
are available for expenditure in accordance with the terms of the District of 
Columbia Alley Dwelling Act, as amended, the requirements of the United 
States Housing Act of 1937, and the rules and regulations issued by the admin- 
istrator of the United States Housing Authority. 

Recently the Administrator of the United States Housing Authority, in a 
general ruling to all low-rent housing agencies throughout the country, ruled 
that he did not object to part of the loaned funds being used for payment of 
dues by the local authority in order to obtain membership in the National As- 
sociation of Housing Officials. A number of the State housing authorities have 
utilized this method to become members of that association. The Alley Dwell- 
ing Authority is desirous of affiliating as a member of that association provided 
it may lawfully use the borrowed money for this purpose. We know of no 
restrictions prohibiting the use of a portion of this money for the payment of 
membership dues in societies and associations, as it is felt that section 83, 
title 5 of the Code of Laws of the United States of America respecting “Re- 
strictions on Paying Fees or Dues in Societies” does not apply to these 
borrowed funds. 

This office respectfully requests your advice, based on the facts herein stated, 
as to whether or not a reasonable portion of the borrowed moneys may not be 
used for the payment of dues in the National Association of Housing Officials. 


Section 8 of the act of June 26, 1912, 37 Stat. 184, 5 U. S. C. 83, 
cited in your letter, prohibits the use of appropriated moneys for, 
among other things, payment of membership fees or dues of any 
officer or employee of the United States or of the District of Co- 
jumbia in any society or association unless authorized by specific 
appropriation for the purpose or by express terms in some general 
appropriation. And this prohibition has been held to exclude the 
use of appropriated moneys for the payment of such membership 
of a Government agency. See 24 Comp. Dec. 473; 5 Comp. Gen, 645. 

Furthermore, the authority of the Alley Dwelling Authority for 
the District of Columbia to borrow money from the United States 
Housing Authority and the purposes for which it lawfully may be 
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used are provided in section 203 of the act of June 25, 1938, 52 Stat. 
1188, which reads: 


For the purposes of this title the Authority shall be considered a public 
housing agency within the meaning of, and to carry out the purposes of, the 
United States Housing Act of 1937; and as such, the Authority is empowered 
to borrow money or accept contributions, grants, or other financial assistance 
from the United States Housing Authority for or in aid of any housing project 
in the District of Columbia, in accordance with the United States Housing 
Act of 1987, * * * 


Obviously, such funds when lawfully borrowed may be used only 
for the purposes specified in the act, which contains no authority, 
express or implied, to use them for the payment of membership 
dues of the Alley Dwelling Authority for the District of Columbia in 
any organization or association. 

Accordingly, your question must be, and is, answered in the 
negative. 


(B~7870) 


CONTRACTS—WAGE STIPULATIONS—EMPLOYEES’ DIVISION OF 
WAGES WITH THIRD PERSON 


Where owner of trucks rented by a Government contractor was neither an agent 
nor subcontractor within the meaning of the Davis-Bacon Act, 49 Stat. 1011, 
the fact that truck drivers employed directly by the contractor, paid the 
owner part of their wages after the contractor had paid them in full, does 
not, under the terms of said act, authorize either withholding payments from 
the contractor for payment to the drivers, or listing the owner or the con- 
tractor as a violator of its obligations to employees, etc. 


Acting Comptroller General Elliott to the Secretary of War, April 4, 1940: 
There has been considered your letter of January 2, 1940, as follows: 


There is presented to you herewith for appropriate action a case involving an 
alleged violation (two instances) of the provisions of the act of August 30, 
1935 (Public No. 408—74th Congress), relating to refunds by laborers and me- 
chanics. Under Contract No. ER W 6139 qm—14 dated October 27, 1988, between 
the United States of America and the Olson Construction Company, Inc., 410 So. 
7th Street, Lincoln, Nebraska, the latter party is constructing an Academie 
Building at Fort Riley, Kansas. In accordance with the requirements of the 
above-cited act, the said contract includes a list of the classifications of labor to 
be employed on the work, together with the predetermined (by the Secretary of 
Labor) minimum wage rate for each classification. For truck drivers, the 
minimum wage rate is fixed at 65¢ per hour. 

It appears that some of the trucks used on the work by the Olson Construction 
Company, Inc., were rented from a Mr. A. W. Hoerman of Manhattan, Kansas, 
the drivers being employed and paid by the general contractor. Two of those 
truck drivers—Messrs, Henry A, Voelker and Eli H. Oppenlander, both of Man- 
hattan, Kansas—allege that Mr. Hoerman represented to them that their em- 
ployment was conditioned upon their paying him a refund. Mr. Voelker alleges 
that, between April 21, 1989, and September 15, 1939, he was required to refund to 
Mr. Hoerman sums aggregating $281.42, Mr. Oppenlander alleges that, between 
June 15, 1989, and September 26, 1989, he was required to refund to Mr. Hoerman 
sums aggregating $107.10, The foregoing is set forth in detail in the attached 
affidavits (marked “Inclosures 1, 2, 3, and 4”) made by Mr. Voelker, Mr. Oppen- 
lander, Mr, Richard 8, Campbell (Government inspector on work), and Mr. Joseph 
Bingham (chief clerk, office of constructing quartermaster). 

When the foregoing was brought to his attention, The Quartermaster General 
directed the constructing quartermaster in charge of the work at Fort Riley 
to immediately acquaint the Olson Construction Company, Inc., with the state- 
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ments made by Messrs. Voelker and Oppenlander, call specific attention to the 
pertinent provisions of the act hereinbefore mentioned, and demand an imme- 
diate statement of intentions. This was done and the contractor’s response 
is hereto attached, marked “Inclosure #5.” That letter sets forth that the 
contractor had no knowledge of the practices disclosed and that the truck 
drivers would be promptly reimbursed for the amounts refunded. That method 
of settlement was objected to by The Quartermaster General on the grounds 
that the statute requires the settlement to be made by you. 

On the tenth partial payment to the Olson Construction Company, Inc., under 
the hereinbefore-named contract, the sum of $338.52 was deducted and is being 
held for your disposal. The payment in question is covered by voucher No. 32, 
November 1939 accounts of O. W. DeGruchy, major, F. D, (symbol #95451). 

Due to the fact that nothing has been disclosed in this case which suggests 
the least hint that the general contractor had any knowledge of this “racket” 
until it was exposed, it is recommended that if anyone is to be black-listed under 
the provisions of section 3 (a) of the act cited, it be Mr. A. W. Hoerman of 
Manhattan, Kansas. 


The circumstances with respect to the “refunds” to A. W. Hoerman 
appear to be substantially identical and they are set forth in the 
affidavit of Henry A. Voelker, which reads in part as follows: 


That on or about April 21, 1939, Mr. A. W. Hoerman, of Manhattan, Kansas, 
came to me and told me that he had a truck on the Olson Construction Company 
job at Fort Riley, Kansas, and that he needed a truck driver for the truck. He 
stated at that time that the Olson Construction Company would pay me sixty-five 
cents (65¢) an hour and that I should refund thirty-five cents (35¢) an hour 
out of the money I received from the Olson Construction Company for my serv- 
ices as truck driver. That I paid Mr. A. W. Hoerman thirty-five (35¢) cents 
an hour out of the money I received from the Olson Construction Company for the 
first week. That I then complained to Mr. A. W. Hoerman that I should receive 
more money and that he agreed that thereafter I would be required only to pay 
him thirty cents (30¢) an hour from the money I received from the Olson Con- 
struction Company for my services as a truck driver. 

That, during the period April 22, 1939, to September 15, 1939, I worked for 
the Olson Construction Company on the academic building job at Fort Riley, 
Kansas, seven hundred sixty-eight and three-quarters (768%) hours as truck 
driver and received from the Olson Construction Company five hundred and one 
dollars and seventy cents ($501.70). That from this $501.70 received for my 
services as truck driver for the Olson Construction Company, I paid to Mr. A. W. 
Hoerman, two hundred thirty-one dollars and forty-two cents ($231.42) in 
accordance with the agreement mentioned heretofore. 

That on or about September 24, 1939, Mr. William B. Duncan, superintendent 
for the Olson Construction Company on the academic building at Fort Riley, 
Kansas, told me that the work had progressed such that my services as a truck 
driver would no longer be required. That a few days after that’ I obtained a 
position with Mr. L. A. Seawall, of 427 Pierre Street, Manhattan, Kansas, as 
truck driver. That I did not pay Mr. A. W. Hoerman the thirty cents (30c) an 
hour out of my last check received from the Olson Construction Company for 
the period September 16, 1939, to September 22, 1939. That Mr. A. W. Hoerman 
went to my new employer, Mr. L. A. Seawall, and stated that I owed him from 
my pay received from the Olson Construction Company, and tried to collect the 
amount inyolved—eleven hours at thirty cents an hour. That Mr. Seawall told 
Mr. Hoerman that he could not take the amount involved from my check. That 
Mr. Hoerman then said that he would initiate proceedings to garnishee my pay 
to collect what he claimed was due him under our agreement. 

That on. September 30, 1939, I spoke to Mr. Elza Campbell, Government inspec- 
tor on the academic building job at Fort Riley, Kansas, about Mr. Hoerman’'s 
threat-to garnishee my pay and the agreement which had required me to refund 
certain amounts as mentioned heretofore to Mr. A. W. Hoerman. That on Oc- 
tober 2, 1939, Mr. A. W. Hoerman came to me and suggested in so many words 
that we drop the matter of what he claimed I owe him, stating that he was 
willing: to drop the matter of garnishee of my pay. He (Mr. A. W. Hoerman) 
further intimated that if I did not drop the matter of my having made certain 
payments to him, it would only stir up a lot of trouble; that we (he and I) should 
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refrain from doing or saying anything that might be detrimental to the Olson 
Construction Company and cause them to stand a loss. Mr. Hoerman further 
stated that Mr. Campbell could not do anything for me in the way of employ- 
ment; that it was contractors like the Olson Construction Company that we 
should keep on the good side of—that we would have to look to them for jobs 
in the future. 

That I now realize that I should have refused to enter into an agreement with 
Mr. A. W. Hoerman such as I have mentioned and that I was entitled to the full 
sixty-five cents (65¢) an hour paid me for my services as truck driver by the 
Olson Construction Company. That I desired to be refunded the amounts paid 
by me to Mr. A. W. Hoerman from the amounts I received from the Olson Con- 
struction Company for my services as truck driver ; to wit : two hundred thirty-one 
dollars and forty-two cents ($231.42). 


The uncontroverted facts with respect to the employment of the two 
truck drivers by the general contractor are set forth in letter of Decem- 
ber 16, 1939, from the Olson Construction Company, Inc., to the con- 
structing quartermaster, as follows: 


We have delayed a little in replying to your request of December 11th asking 
us if there was an written agreement between Mr. Hoerman and ourselves and 
whether or not our agreement called for Hoerman’s approval of the drivers em- 
ployed, because we wanted to verify our facts conclusively before making this 
reply. We find as follows: 

The trucks operated on the academic building job at Fort Riley, Kansas, were 
originally rented from A, W. Hoerman of Manhattan, Kansas, with driver. For 
a while these trucks were operated by A. W. Hoerman and his brother L. A. 
Hoerman. At all times while these trucks were being so operated, they were 
under the direct supervision of the Superintendent for the Olson Construction 
Company—neither of the Hoerman Brothers had anything to say as to what 
werk was to be done. 

At a later date, it was decided by A. W. Hoerman that it would be to. his 
advantage to leave the job and operate other trucks owned by him. Hoerman 
operates a truck line to various points out of Manhattan, Kansas. L. A. Hoer- 
man also left the job to assist his brother with this other work. 

It was then necessary to employ other drivers. As the names of men suit- 
able to operate trucks were not known, A. W. Hoerman was asked to send out 
eligibles to the job. These eligibles were interviewed and if it was thought 
desirable to employ them, they were hired at the rate of 65% [cents] per hour as 
per the terms of the contract for the construction of the academic building. No 
such worker was ever employed at the request or recommendation of Mr. A. W. 
Hoerman. 

There was never a written agreement with A. W. Hoerman for the rental of 
the trucks, either with drivers or without. It has never been customary for the 
Olson Construction Company to enter into a contract for such services. However, 
when it was necessary to rent trucks and when it was known that A. W. Hoerman 
had such trucks available on a rental basis, he was contacted and told the rate 
that was to be paid. ($1.00 per hour with driver, 35¢ for the rental of truck and 
65¢ per hour for the services of the driver). He agreed to furnish trucks on this 
basis and was hired accordingly. This was the extent of the understanding and 
no agreement or contract was entered into. A truck was rented from W. C. 
Deibler on the same basis, he operating his own truck throughout the entire time 
he worked on the job. 

At no time was there ever an agreement in any way whatsoever, whereby 
A. W. Hoerman would pass on the approval of the drivers employed to operate 
his trucks. 

There was no agreement by the Olson Construction Company that they would 
employ only such drivers as the truck owner would recommend. These drivers 
were hired in the same manner as any other worker, for no definite duration of 
time and their retention depending solely upon the services rendered by them. 


Under the facts and circumstances as reported, there would appear 
to be no authority under the Davis-Bacon Act, 49 Stat. 1011, for this 
office to pay the retained amount of $338.52 to the truck drivers or to 
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list either the general contractor, Olson Construction Co., or A. W. 
Hoerman, under section 3 (a) of the said act. 

The contract was executed in accordance with the terms of the Davis- 
Bacon Act, and provides under article 17, in part, as follows: 


(a) The contractor or his subcontractor shall pay all mechanics and laborers 
employed directly upon the site of the work. unconditionally and not less often 
than once a week, and without subsequent deduction or rebate on any account, 
the full amounts accrued at time of payment, computed at wage rates not less 
than those stated in the specifications, regardless of any contractual relationship 
which may be alleged to exist between the contractor or subcontractor and such 
laborers and mechanics; and the scale of wages to be paid shall be posted by the 
contractor in a prominent and easily accessible place at the site of the work. The 
contracting officer shall have the right to withhold from the contractor so much 
of accrued payments as may be considered necessary by the contracting officer to 
pay to laborers and mechanics employed by the contractor or any subcontractor on 
the work the difference between the rates of wages required by the contract to 
be paid laborers and mechanics on the work and the rates of wages received by 


such laborers and mechanics and not refunded to the contractor, subcontractors, 
or their agents. 


The authority of this office to pay withheld amounts to laborers 
and mechanics is contained in section 3 (a) of the Davis-Bacon Act, 
as follows: 


The Comptroller General of the United States is hereby authorized and directed 
to pay directly to laborers and mechanics from any accrued payments withheld 


under the terms of the contract any wages found to be due laborers and mechanics 
pursuant to this Act; * * 


The authority for withholding under the contract and for payment 
by this office to laborers and mechanics of the amount withheld relates 
to “the difference between the rates of wages required by the contract 
to be paid laborers and mechanics on the work and the rate of wages 
received by such laborers and mechanics and not refunded to the 
contractor, subcontractors, or their agents.” It appears in the present 
situation that the general contractor paid the truck drivers here in- 
volved, unconditionally and without subsequent deduction or rebate 
to it, the full amounts required by the contract to be paid. A. W. 
Hoerman was not a subcontractor or agent of the general contractor 
within the meaning of the contract, and the agreement which he had 
with the truck drivers, unauthorized by and unknown to the general 
contractor, cannot operate to place responsibility on the Olson Con- 
struction Co., Inc., for the diversion of the contract wages paid by it, 
unconditionally and in good faith, to its own employees. A. W. Hoer- 
man was not the employer of the truck drivers, he did not pay their 
wages, and the Davis-Bacon Act places no liability upon the general 
contractor for the improper disposition by the laborers and mechanics 
of the contract wages paid to them, so long as there is no refund, etc., 
to the general contractor, its subcontractors, or its agents. 

Section 3 (a) of the Davis-Bacon Act provides, also, that: 


* * * the Comptroller General of the United States is further authorized 
and is directed to distribute a list to all departments of the Government giving the 
names of persons or firms whom he has found to have disregarded their obligations 
to employees and subcontractors. * * 
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The facts and circumstances in the present case do not establish that 
the Olson Construction Co., Inc., disregarded its “obligations to em- 
ployees and subcontractors.” On the contrary, it appears the said 
company paid its truck drivers in strict accordance with the terms 
of the contract. Consequently, there appears no basis for listing the 
contractor under the act. Furthermore, these truck drivers were not 
employees of A. W. Hoerman and it cannot be said that he disregarded 
his “obligations to employees and subcontractors” so as to bring him 
within the listing provisions of the Davis-Bacon Act. 

Under the circumstances, the claims of the truck drivers for refund 
of the amounts they turned over to A. W. Hoerman will be disallowed, 
but no other action in the matter appears required by this office. It 
is understood that the contract has not been completed and that addi- 
tional partial payments will be made hereafter. Accordingly, in 
making such payments proper adjustment should be made to the con- 
tractor with respect to the amount of $338.52 heretofore withheld 
under voucher No. 32 of the November 1939 accounts of O. W, 
DeGruchy, major, F. D., United States Army. 

With reference to the activities of A. W. Hoerman in this matter. 
attention is invited to the act of June 13, 1934, 48 Stat. 948, which 
provides, in part, as follows: 


That whoever shall induce any person employed in the construction, prosecu- 
tion, or completion of any public building, public work, or building or work 
financed in whole or in part by loans or grants from the United States, or in 
the repair thereof to give up any part of the compensation to which he is entitled 
under his contract of employment, by force, intimidation, threat of procuring 
dismissal from such ethployment, or by any other manner whatsoever, shall be 
fined not more than $5,000, or imprisoned not more than five years, or both. 


There is suggested for your consideration and such action as you 
may deem appropriate the question of whether the facts and cireum- 
stances in the present case should be reported by you to the Attorney 
General for further investigation and possible prosecution under the 
said act. 


(B-9298) 
CONTRACTS—PERFORMANCE LIABILITY—CONTRACTOR’S DEATH 


Where a bidder for a Government construction contract had been notified of the 
acceptance of his bid prior to his death, a binding contract resulted even 
though he did not execute the standard form of contract or the payment 
and performance bonds, 

The liability under a Government contract for services which are not personal in 
their nature is not terminated by the contractor's death. 


Acting Comptroller General Elliott to the Secretary of the Treasury, April 5, 
1940: 


T have your letter of March 23, 1940, as follows: 


There are inclosed papers from the United States Coast Guard headquarters’ 
file relative to a contract for the erection of a steel lookout tower, with watch- 
houses, ete,, at the Tillamook Bay Coast Guard Station, Barview, Oregon. 
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It will be observed that Mr. H. R. Brumbach submitted a bid on U. S. Standard 
Form No. 21 (Revised April 5, 1987), dated January 6, 1940. A letter dated 
January 18, 1940, advised him relative to the acceptance of his bid. With a letter 
dated January 25, 1940, there was sent to him for execution U. 8. Standard Form 


of Contract No. 23, together with the appropriate standard forms for payment 
and performance bonds. 


Mr. Brumbach died on January 31, 1940. The standard forms referred to were 
not executed by him before his death, nor have they been executed by the admin- 


istratrix of his estate who, it is understood, does not desire to proceed with the 
work contemplated by the contract. 


Your decision is requested whether the estate of Mr. Brumbach should be 
declared in default, attention being invited particularly to the letter erroneously 
dated January 17, 1940 (which, of course, was actually sent on or about February 
17, 1940), addressed to the Commandant, United States Coast Guard, by the 
Commander, Seattle District, United States Coast Guard. Reference also is 
made to the provisions of the act of August 24, 1935 (U. S. C., Supp. IV, title 40, 
sec. 270a), which provide, in effect, that no contract for construction shall be 
awarded until the required performance and payment bonds have been furnished. 

Your advice also would be appreciated whether the United States Coast Guard 
may in this case accept the next lowest bid, that submitted by Mr. A. C, Baum- 
back, Sandy, Oregon, provided, of course, he consents to such acceptatice. 

It will be noted that the amount of the H. R. Brumbach bid is $3,966.46 
(without the specified alternatives), and the amount of the A: C. Baumback 
bid is $4,095.50 (without the specified alternatives)—a difference of $129.04. 
Mr. Brumbach’s bid was accompanied with a bid guarantee in the form of a 
cashier’s check in the amount of $200.00. This, of course, will be held pending 
your advice with respect to this matter. 

Please return the inclosed papers with your reply. 

You have reported that the contract and bond forms were trans- 
mitted January 25, 1940, to H. R. Brumbach, the successful bidder, 
but that he died on January 31, prior to execution of said forms. 
However, the acceptance by the Government on January 18, 1940, of 
the bid dated January 6, constituted a contract binding upon the 
bidder, irrespective of the fact that certain forms for the protection 
of the United States were never executed. See United States v. New 
York & Porto Rico 8. 8. Co., 239 U.S. 88. 

As the contract here involved is for services which are not personal 
in their nature, the liability thereunder is not discharged or terminated 
by the death of Mr. Brumbach, Page on the Law of Contracts, section 
2685; Williston on Contracts, section 1945; and authorities cited in 
17 C. J. S. 957-959. 

However, since it is understood that the administratrix of the 
deceased contractor does not desire to proceed with the work con- 
templated by the contract, there appears no objection to the releasing 
of the personal representative of said contractor upon collection of 
the difference (reported to be $129.04) between the accepted bid price 
and the next lowest bid received and now available for acceptance. 
The cashier’s check in the amount of $200 submitted in lieu of bid 
bond, or such portion thereof as may be necessary, should be used for 
the purpose of such collection. 


The papers are returned herewith. 
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(B-9273) 


COMPENSATION—TRANSFERS—UNCLASSIFIED TO CLASSIFIED 
POSITIONS 


Rule 4, section 6, of the Classification Act of 1923, 42 Stat. 1490, authorizing 
initial adjustments of salary rates, at the time the act went into effect, by 
making increases to rates next above the unclassified rates being paid, is not 
for application at the present time in fixing initial salary rates upon transfer 
or reappointment of employees from unclassified to classified positions. 

Where an employee’s salary rate in an unclassified position is not one of the 
established rates for a classified position to which he is transferred, his 
initial salary rate in the classified position should not exceed the established 
rate next below the rate paid before the transfer. 


Acting Comptroller General Elliott to the Secretary of the Interior, April 8, 
1940: 


I have your letter of March 23, 1940, as follows: 


Effective January 13, 1940, Mr. Frank M. O’Hearn was appointed in the 
Department of the Interior under Civilian Conservation Corps funds as a fore- 
man at $2,040 per annum in field classification grade 8, the salary range of 
which is from $1,860 to $2,300, and is the equivalent of grade CU-7 of tha 
Classification Act. Mr. O’Hearn, immediately preceding his entrance on duty 
in this Department, was employed by the Work Projects Administration as 
a project foreman at a rate equivalent to $2,000 per annum. His employment in 
that capacity terminated at the close of January 12, and his entrance on duty 
in this Department was considered as a transfer. His employment in W. P. A. 
was not subject to classification procedures, and a salary grade was not assigned 
to his position. 

The services of Mr, O’Hearn were sought by the Department of the Interior, 
and the concurrence of the W. P. A. to his transfer was obtained prior to the 
date of his entrance on duty in this Department, as evidenced by a telegram of 
December 26 from the New York State W. P. A. administrator, Lester W. Herzog, 
which reads: “Reurtel this administration agreeable to transfer of Frank 
O’Hearn.” The inquiry from the Department regarding the desired transfer 
contained the rate proposed to be paid to Mr. O’Hearn as it was felt that in 
fairness to him he should suffer no salary loss by reason of his transfer, par- 
ticularly since the rate of $2,040 per annum was considered the proper measure 
of compensation for the duties he was to perform. 

This Department has followed the practice in classifying positions of using 
classification act grades with only a relatively few exceptions. Civilian Con- 
servation Corps personnel subject to classification at the present time are alli 
classified in classification act grades. In applying the principles of the act 
the rules of the act have been followed, one of which is paragraph 4 of section 6, 
which reads: “If the employee is receiving compensation within the range of 
salary prescribed for the appropriate grade, but not at one of the rates fixed 
therein, the compensation shall be increased to the next higher rate.” In fixing 
the rate for Mr, O’Hearn’s position this principle of the act was followed. 

It has been suggested that the proper rate of pay for Mr. O’Hearn should have 
been $1,980, which is one of the rates of the grade to which his position has 
been allocated. However, the Department felt that in a proper application of 
classification act principles and rules it was mandatory that the transfer be 
made at the rate of $2,040 per annum in accordance with paragraph 4 of section 
6 of the classification act. 

The above is being brought to your attention and an early ruling requested 
for the reason that the salary rate of $2,040 per annum has been questioned by 
the finance officer who is withholding full payment of salary to Mr. O’Hearn at 
that rate. 


In decision of February 28, 1940, B-8618, 19 Comp. Gen. 763, there 
were considered two cases, one of which was that of an employee 
transferred from the position of substitute garageman-driver in the 
Postal Service with a salary rate equivalent to $1,346.40 per annum, 
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which does not coincide with a rate prescribed by the Classification 
Act, to a classified position in grade CU-2 with the salary range from 
$1,080 to $1,380 per annum. With respect to that case the decision 
held that the initial salary rate in the classified position must be $1,320 
per annum, the salary rate next lower in the grade than the rate 
received in the unclassified position, said decision stating in pertinent 
part, as follows: 

* * * it has been held in effect that a transfer from a position which has 
not been classified under the Classification Act of 1923 to a position which falls 
within the purview of the act is not to be regarded as a new appointment requir- 
ing the initial salary rate for the position to which transferred to be fixed at 
the minimum rate of the grade in which the position had been allocated, but 
that one of the salary rates above the minimum prescribed for the grade, not 
to exceed the salary rate paid in the unclassified position prior to transfer, may 


be fixed initially. 15 Comp. Gen. 102; id. 797; 16 id. 994; 17 id. 1061; 19 id. 20. 
Compare 18 id. 223. 


Rule 4, under section 6 of the origina] Classification Act, 42 Stat. 
1490, quoted in your letter, is regarded as being intended for applica- 
tion only in the initial adjustment of salary rates at the time the 
Classification Act went into effect, and not for application at the 
present time in fixing initial salary rates upon transfer or reappoint- 
ment of employees from unclassified to classified positions. 

On the basis of the facts presented in your letter, the rule stated in 
the decision of February 28, 1940, appears for application here in view 
of which the initial salary rate of Mr. O’Hearn should have been 
$1,980 per annum. 


(B-3358) 


SUBSISTENCE—HEADQUARTERS—PER DIEMS 


Per diem in lieu of subsistence may not be paid an employee, under the Stand- 
ardized Government Travel Regulations, for time spent at his official head- 
quarters upon temporary return thereto while in an official travel status, 
whether the return be for official or personal reasons. 


Acting Comptroller General Elliott to A. C. Patterson, April 9, 1940: 

Reference is made to your letters of February 4 and 12, 1940, 
requesting review of office action of January 30, 1940, disallowing 
your claim No. 0426131 for $13.50, representing per diem in lieu of 
subsistence at the rate of $4.50 alleged to be due for the period Decem- 
ber 24 to 26, 1937. Your claim was disallowed for reasons stated in 
the settlement as follows: 


The record before this office discloses you performed travel during the period 
December 1 to December 31, 1937, as an employee of the Department of Agri- 
culture, under authority No. 190 dated July 1, 1937, and reimbursement of the 
expense thereof was allowed in the sum of $120.09, the amount of $13.50 being 
suspended for advice as to whether official duties were performed during the 
period December 24 to 26, 1937, since it appeared you were not at your tem- 
porary duty station, Leachyille, Arkansas, for such time. It has been estab- 
lished that you were on duty at Leachville until 5 p. m. December 23, returning 
thereto at 8 a. m. December 27, the intervening time being spent at Little 
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Rock, Arkansas, designated as your official station in your travel orders and so 
recognized by you. 

It is provided in paragraph 46 of the Standardized Government Travel Regu- 
lations that: “Under no circumstances will per diem in lieu of subsistence be 
allowed an employee at his official station.” Since you were at your official 
station during the period for which per diem in lieu of subsistence is claimed 
the quoted provisions of the travel regulations clearly prohibit the allowance 
to you of the sum claimed or any portion thereof. 

I therefore certify that no balance is found due you from the United States. 


In your letter of February 4, 1940, you state, in pertinent part, as 
follows: 


In making this review, it is earnestly requested that certain facts apparently 
not accorded much consideration heretofore be carefully examined and weighed. 
I was two hundred miles from home and headquarters, without official instruc- 
tions that would permit me to return. As a father, I do not believe I was 
expected to remain away from my family over the Christmas holidays. I re 
turned to headquarters on my own time and at my own expense, this cost 
approximating the amount of per diem I expected to be paid. I have never 
shown this trip as official travel, have never filed claim for reimbursement of 
the expense incurred, nor was it a matter of official knowledge that I was in 
Little Rock at all. It has already been clearly established that one’s presence 
at point of duty or the performance of official duties during Sundays and holi- 
days are not necessary to entitle an employee to per diem for such periods. 
The only fact, then, for consideration is that through free-to-the-Government, 
personal, and purely unofficial travel I was in Little Rock a portion of the three 
days for which per diem has been denied. This disallowance was based on Govy- 
ernment Travel Regulation 46: “Under no circumstances will per diem in lieu 
of subsistence be allowed an employee at his official station.” However, if we 
refer to the general purpose clause of all regulations, we find this wording: 
ihey “are issued for the guidance of employees * * * while traveling on 
official business for the Government.” My trip into Little Rock, being without 
cost to the Government and entirely personal and unofficial, does not come under 
the scope of paragraph 46 or any other regulation. I am therefore forced to 
the conclusion that this claim is just and payable, and that if there is any laxity 
anywhere in the incident it was in the failure to furnish instructions that 
would have permitted me to return to Little Rock by Government transportation. 


Your letter of February 12, 1940, is in pertinent part as follows: 


In this letter [letter of February 4, 1940] I stated a satisfactory decision in 
line with the intent of regulations would “do much to solve and eliminate other 
points of contention derived from this source.” On the strength of the present 
ruling, we are having administrative suspension of per diem whenever it is 
found that an employee is in his official station, regardless of what method of 
travel, personal or official, is used in getting there. A supervisor may have 
felt it his duty to ascertain if the men were reporting their whereabouts cor- 
rectly and caused some “spying” to be done after official hours. The men were 
equally sure there was one thing they could count as their very own, to be used 
as they saw fit, consistent of course with honorable conduct, after-duty hours. 
This has resulted in something very close to underhand spying, and men in 
their efforts to avoid this, slipping into their homes in the dead hours of night 
to spend a few precious hours with their families. This is a very ugly situation 
indeed, but one which an official interpretation of regulation 46 in accordance 
with the expressed purpose will promptly eliminate. Because official action 
attempts to control something very definitely unofficial and personal, the present 
situation is likely to lead to serious difficulty. It is because of this fear that I 
earnestly request a careful and considerate review of this claim.” 


Sections 207 and 208 of the act of June 30, 1932, 47 Stat. 405, 
provide as follows: 


Seo. 207. Section 3 of the Subsistence Expense Act of 1926, approved June 3, 
1926 (44 Stat. 688, 689), is hereby amended to read as follows: 

“Seo. 3. Civilian officers and employees of the departments and establish- 
ments, while traveling on official business and away from their designated posts 
of duty, shall be allowed, in lieu of their actual expenses for subsistencc:: and 
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all fees or tips to porters and stewards, a per diem allowance to be prescribed 
by the head of the department or establishment concerned, not to exceed the 
rate of $5 within the limits of continental United States, and not to exceed an 
average of $6 beyond the limits of continental United States.” 

Seo, 208. Sections 4, 5, and 6 of the said Subsistence Expense Act of 1926 are 
hereby repealed, and section 7 thereof is hereby amended by striking out the 


reference therein to actual expenses so that the section, as amended, will read 
as follows: 


“Seo. 7. The fixing and payment, under section 3, of per diem allowance, or 
portions thereof, shall be in accordance with regulations which shall be promul- 
gated by the heads of departments and establishments and which shall be 
standardized as far as practicable and shall not be effective until approved by 
the President of the United States.” 


Paragraph 46 of the Standardized Government Travel Regula- 
tions, approved by the President pursuant to the above-quoted statute 


(sec. 208), contains the following provision : 


* * * Under no circumstances will per diem in lieu of subsistence be 


allowed an employee at his official station. 
See, also, paragraph 2 of said regulations. 

As stated in a prior communication to you (letter of May 9, 1939, 
B-3358) the terms of the quoted regulations (par. 46) : 


* * * are clear and unambiguous and admit of no construction * * *. 


Presumably this regulation was based on the fact that the sole purpose of the 
per diem in lieu of subsistence is to reimburse the employee for the increased 
expense necessitated by reason of his being away from his official station. 
There appears nothing in the regulation or otherwise to justify limit- 
ing the denial of a per diem in lieu of subsistence while at the official 
station of an employee to periods‘spent there on official business, as 
you appear to suggest. Obviously, under the plain terms of the 
statute and applicable regulations, per diem is not payable to an 
employee while at his official station, irrespective of whether his 
presence there be for official or personal reasons. Consequently, 
where the facts presented to this office show that an employee claims 
or has been paid per diem in lieu of subsistence while at his official 
station, this office is required to disallow the item either upon settle- 
ment of the claim or upon settlement of the account involved. 

Accordingly, on the present record the disallowance of you claim 
for per diem in lieu of subsistence for the period you spent at Little 
Rock, Arkansas, designated as your official station, must be, and is, 
sustained. 

It cannot be ascertained from the present record before this office 
when you arrived at you official station, Little Rock, Arkansas, and 
when you departed therefrom. If you will advise this office the exact 
time you arrived at Little Rock after having left your temporary 
duty station, Leachville, Arkansas, at 5 p. m., December 23, and the 
time you left Little Rock to arrive back at Leachville at 8 a. m., 
December 27, further consideration will be given to your claim for 
per diem during the period you were in a travel status wholly sepa- 
rate and apart from the time you actually spent at your official 
station. 
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(B-7895) 
CLASSIFICATION—PART-TIME DENTISTS 


Part-time dentists in the Indian Field Service who are employed to furnish 
materials, supplies, equipment, and private office facilities, in addition to 
their services, are not required to be classified pursuant to the provisions 
of section 2 of the Brookhart Salary Act of July 8, 1930, 46 Stat. 1005. 


Acting Comptroller General Elliott to the Secretary of the Interior, April 10, 
1940: 


Consideration has been given the matter submitted in your letter 
of January 4, 1940, as follows: 


There is enclosed a copy of a letter of September 9, 1939, addressed to the 
Indian Office by the Civil Pay and Travel Section of the General Accounting 
Office requesting information relative to the classification status of the posi- 
tion occupied by Dr. Fred Muller, dentist, in the Indian Service at the Taos 
Hospital, United Pueblos Agency, New Mexico. 

This employee is serving under an appointment by the Secretary of the 
Interior on a part-time basis at $1,200 per annum. His position has not been 
classified under the provisions of the Classification Act. For this reason the 
General Accounting Office has taken exception to the accounts of the superin- 
tendent of the above-named agency. 

For some years dentists in the Indian Field Service who render part-time 
service have been appointed by the Secretary of the Interior, after proposals 
have been circulated among local reputable dentists who might be interested 
in such employment. These appointees take the regular oath of office (Stand- 
ard Form 8) in the same manner as other officers and employees of the Indian 
Service. 

There is attached a copy of the proposal blank (Form 5-454) which is fur- 
nished the prospective appointees by the superintendent of the agency, hospital 
or school, together with a copy of Indian Office letter sending the forms to the 
superintendent for circulation and execution. This letter is not a standard 
form, but varies from time to time. 

Prior to February 1, 1939, dentists were appointed under the provisions of 
Schedule A-VIII-5 (d) of the Civil Service Rules, which reads as follows: 

“Physicians and dentists employed in the Indian Service and receiving not 
more than $1,200 per annum salary, who may lawfully perform their official 
duties in connection with their private practice, such employment, however, to 
be subject to the approval of the Commission.” 

Since February 1, 1939, dentists have been appointed under the provision of 
Schedule A-VIII-9, of the same rules, which is quoted as follows: 

“Local physicians and dentists employed in the Indian Service on a part-time 
or fee basis or under contract, when, in the opinion of the Commission, the 
establishment of registers is impracticable.” 

Dr. Muller was employed on a field agreement as dentist, $100 per month, 
at the United Pueblos Agency, Taos, New Mexico, effective May 16, 1935, after 
submitting a proposal in the following terms to furnish dental service at $1,200 
per annum. These terms were incorporated in the formal letter of appointment 
* — per annum issued to him by the Secretary of the Interior, September 

“To devote either two afternoons or one full day a week to the dental needs 
of the school children of the Taos Pueblos, and to render any additional service 
as emergencies demand. I will install a dental chair, dental engine, and other 
necessary equipment at the Taos Hospital, and will furnish personal transporta- 
tion and material, such material being limited to amalgam, cement, and 
silicates.” 

The entrance salary rate for a full-time dentist in the Indian Service is 
$2,600, grade FCS-11 (P-2). Under the terms of his proposal and his appoint- 
ment, Dr. Muller works one full day or two afternoons each week. On the 
basis of measurable time given to Government service which does not include 
any time on emergency cases, it would be necessary in order to comply with 
the principles of the Clasification Act and applicable decisions to fix the rate 
of compensation in his case at $433.33, which represents % of full time at $2,600 
per annum. It is not believed, however, that the rate of compensation in this 
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instance is determinable according to the principles of classification inasmuch 
as the salary calculation of $433.33 per annum does not take into consideration 
the compensation to which the dentist is reasonably entitled for emergency 
work and for nonpersonal service—furnishing equipment and supplies; the latter 
are extraneous items foreign to classification which deals exclusively with ele- 
ments of personal service, namely duties, responsibilities, and qualifications. 
The provisions of the proposal and appointment as a whole are regarded as 
constituting nonpersonal services, and such services have been defined as those 
necessitating the furnishing of both personal service and material or supplies. 
6 C. G. 180. 

In the decision cited above the making of a contract after due compliance 
with the provisions of Sections 3709 and 3744 of the Revised Statutes was said 
to be the required procedure, but in a decision in another case similar to the 
one considered herein (11 C. G. 488), where a physician was employed by the 
Veterans’ Administration under appointment to make all X-ray and laboratory 
examinations for a regional office with compensation fixed at the rate of $3,000 
per annum for four ‘hours a day, using his own equipment and assistants, no 
exception was taken to the salary rate having been fixed without regard either 
to the provisions of the Classification Act or sections 3709 and 3744 of the 
Revised Statutes. 

The practice of securing proposals or bids from dentists for part-time service 
is incompatible with the allocation of positions according to the principles of 
classification. It clearly seems anomalous in connection with appointments to 
positions in which the compensation is to be fixed on the basis of an evaluation 
of duties and responsibilities under the Classification Act. 

There are a number of dentist positions in the Indian Field Service involving 
variously the furnishing of materials, supplies and equipment or other services 
in addition to personal service. There are set forth briefly below terms of the 
different types of proposals which subsequently were incorporated into appoint- 
ments by the Secretary of the Interior. 

(1) In the subject case the appointee furnishes, in addition to his personal 
services, materials such as amalgam, cement, and silicates. All services are 
rendered in a Government-owned dental office but the appointee was required 
to install therein a dental chair, a dental engine, and other necessary equipment. 

¢2) The appointee furnishes, in addition to his personal service, only neces- 
gsafy operating tools. All services including necessary emergency work outside 
of the regular hours are rendered in a Government-owned and equipped dental 
office. All materials are furnished by the Government. 

(3) The appointee furnishes, in addition to his personal services, his own 
instruments and operating tools. Emergency work is performed either in the 
Government-owned and equipped dental office or in the dentist’s private office. 
Supplies and materials are furnished by the Government. 

(4) The appointment of this dentist requires no specified amount of time 
on the part of the appointee. It provides a definite fee for each of several 
described operations and limits total fees to $1,200 per annum. A large part of 
the work is performed in the Government office but some is performed in the 
dentist’s private office. 

(5) The appointee furnishes, in addition to his personal services, his own 
instruments, materials, and office space. The appointment requires that services 
be performed two hours each day except Saturdays and Sundays. Emergency 
services are not required. 

(6) Under this appointment the employee, in addition to time definitely 
specified, is required to take care of all emergency cases at his private office. 
Supplies and equipment necessary for the work done at the school or hospital 
are furnished by the Government, but the employee is required to furnish all 
supplies necessary for work done at his office. 

(7) Under this appointment the employee, in addition to personal services, is 
required to furnish his own supplies and to perform such emergency work out- 
side of the prescribed hours of service as may be necessary. 

(8) In addition to personal service performed at the hospital, the employee 
is required to take care of emergency patients when brought to his office, the 
time spent on this work to be deducted from the time required for work in 
the hospital and the materials for this work to be furnished by the dentist at 
cost price. The Government furnishes chairs and all other equipment and 
materials at the hospital with the exception of small instruments which are 
furnished by the employee. 
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(9) Under this appointment the employee is required to spend two days a 
week at the school and to treat any emergency case which may be brought to 
his office on days other than those stipulated in the appointment; the Govern- 
ment furnishes all equipment and supplies, except equipment used in emergency 
cases treated at the dentist’s private office. 

None of these employees is entitled to annual or sick leave nor to the benefits 
of the Retirement Act. 

It is desired that the various types of appointments referred to above be 
considered and that the Department be advised which, if any, of these positions 
are properly allocable under the provisions of the Classification Act. If it be 
held that any of them are required to be classified should the rendering of 
emergency services, the amount of which cannot possibly be estimated aceu- 
rately in advance, and the furnishing of supplies or equipment by the appointee, 
be taken into consideration in determining the appropriate classification grade, 
and, if so, how may proper weight be given these items in such determinations. 

If compensation in these and similar cases should be fixed strictly on the basis 
of the measurable time specified the salaries will be so low that in most cases 
it will be impossible to obtain the services of competent dentists except possibly 
on a straight-fee basis or through the execution of standard contract forms. 
Resort to either of these alternatives probably would result in the expenditure 
of additional public funds without providing the Indian beneficiaries more 
adequate dental service. 


Section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, provides: 


The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services * * * to correspond, so far as may be prac- 
ticable, to the rates established by the act of May 28, 1928 (U. S. C. Supp. 3, title 
5, sec. 673), and by this act for positions.in the departmental services in the 
District of Columbia: * * * 


Concerning the application to part-time physicians in the Public 
Health Service of the rules respecting salary classification of field 
employees pursuant to said section 2 of the Brookhart Salary Act, it 
was said in decision of October 5, 1937, 17 Comp. Gen. 308, in part: 


The decisions of this office where the rules have been stated for fixing the 
compensation rates of part-time positions, have held in effect (1) the posi- 
tions must be classified if the character of the duties performed is the same 
or similar to the duties of employees on a full-time basis required to be 
classified; (2) the rates of compensation must be fixed administratively on an 
annual basis having substantially the same relation to the rates fixed for full 
time in the same or similar positions which the part-time service required to 
be performed bears to full-time service; (3) that “service” of part-time profes- 
sional and scientific personnel and those similarly employed may include both 
availability for duty as well as actual service; (4) the letters of appointment 
or contracts of employment should show the basis or method used in determin- 
ing the per annum rate of compensation on a part-time basis; (5) the pay 
roll should reflect the classification grade, the annual salary rate, and the 
ratio or percentage that the part-time compensation bears to the full-time 
compensation in similar positions. 11 Comp. Gen. 105; id. 211; id. 217; id. 260; 
id. 362. As to professional and scientific personnel it was stated in decision of 
January 7, 1932, 11 Comp. Gen. 260, 262, as follows: 

“It is understood from the statement made in the two letters quoted that 
the annual salary of these two consultant or part-time physicians has been. 
fixed on two primary elements, to wit: (1) Availability for duty at all times 
upon the call of the Veterans’ Administration, necessitating the physicians so- 
to arrange their private practice as to meet the needs of the Government; and 
(2) the minimum time of actual service on Government work without special’ 
eall. 

“The right of an employee of the Government to compensation is dependent 
upon the rendering of service, 5 Comp. Gen. 566, and, ordinarily, there is no 
authority for the payment of a stipulated annual salary in the nature of a 
retainer having an uncertain relation to, and possibly in excess of, services 
actually rendered. However, in view of the professional nature of the: part- 
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time service rendered by consulting physicians for the Veterans’ Administra- 
tion, involving in addition to actual attendance at Government institutions, 
research and other similar work during time not actually spent at the Govern- 
ment institutions, as well as the necessity of adjustment in private practice 
with little or no notice in order to be available upon the call of the Government, 
it is believed that both of the elements above stated reasonably may be classed 
as “service” and properly are for consideration in fixing the part-time compen- 
sation on an annual basis having proper relation to the time served by full- 
time employees in similar positions, the salaries for which have been fixed in 
accordance with the principles of classification.” 

In other words, this office has definitely recognized that the availability of 
professional and scientific personnel also engaged in private practice or com- 
mercial pursuits for duty upon call by the Government has a value and con- 
stitutes “service” which may not in all cases be measured with mathematical 
exactitude. The evaluation of such part-time service of professional and scien- 
tifie personnel and other employees whose work is of a similar nature or per- 
formed in. connection with the work of professional and scientific personnel 
is of necessity an administrative responsibility and it is not the purpose or 
intent of this office in making requirements for audit purposes to question the 
administrative action in this regard, but simply to have a practical basis on 
which it may be determined that none but lawful expenditures are made. 


It has thus been recognized that availability for emergency or 
other service in addition to services otherwise required properly 
may be taken into consideration in determining the compensation 
of a part-time professional employee under a field classification grade 
in comparison with full-time positions in the same grade, and, con- 
sequently, that such additional service requirements do not justify 
exclusion of such part-time positions from classification, or author- 
ize fixing compensation except on the basis of the appropriate classi- 
fication, grade. The present matter, however, introduces a further 
element, namely, provisions for persons rendering part-time pro- 
fessional services, otherwise personal in character, furnishing their 
own equipment and supplies and, on occasion, their private office 
facilities, for the rendition of such services, the necessity for the 
use of substantial special equipment in this respect appearing to 
be more or less peculiar to furnishing dental services. While the 
Government could provide in all instances such necessary special 
equipment, supplies, and facilities, there appears no requirement 
of law that this be done where it is administratively determined that 
by reason of the part-time services required locally and the com- 
parative cost of providing Government equipment and facilities for 
part-time use, the interests of the Government would be better served 
by paying a part-time dentist sufficient to compensate him for using 
his own equipment, supplies, and facilities. Such compensation 
factor is not reasonably subject to evaluation by comparison on a 
time basis of the part-time services with those of classified full-time 
dentists, who are not required to furnish their own equipment and 
facilities, and, therefore, it would not appear practicable to fix 
the compensation of such part-time positions on that basis pursuant 
to section 2 of the Brookhart Salary Act, supra, 

Since your submission of the present matter the House of Repre- 
sentatives has passed the bill, H. R. 960, now before the Senate, 
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providing, in title II, for the extension of the provisions of the 
Classification Act of 1923, as amended, to the Government field 
service. Section 4 of the bill, as passed by the House of Repre- 
sentatives, would authorize the President, by Executive order, under 
certain conditions, to exclude from such classification provisions, 
inter alia, “offices or positions filled by persons employed locally 
on a fee, contract, or piece-work basis who may lawfully perform 
their duties concurrently with their private profession, business, or 
other employment and whose duties require only a portion of their 
time, where it is impracticable to ascertain or anticipate the pro- 
portion of time devoted to the service of the Federal Government.” 

While this provision has not been enacted into law, it is not with- 
out some significance as a legislative recognition that it may not 
always be practicable or necessary to classify part-time professional 
positions. Should such provision be enacted into law, as passed 
by the House of Representatives, the matter of whether, and to what 
extent, such positions should be excluded from classification would, 
of course, be for determination by the President, 

In view of these circumstances, I have to advise that there appears 
no objection at this time to a continuation of the procedure of em- 
ploying and paying part-time dentists in the Indian service as set 
forth in your letter, where such employment and payments are other- 
wise legal and proper. 


(B-9308) 


COMPENSATION AND CLASSIFICATION CHANGES—REORGANIZATION 
ACT PROHIBITION 


Educational personnel paid from funds of the Civilian Conservation Corps 
allotted to the War Department and under the specifie supervision of that 
Department although appointed under authority delegated by the Secretary 
of War to the Office of Education, are not employees of said office, and 
are not subject to the prohibitory compensation and classification change 
provisions of section 10 (b) of the Reorganization Act of 1939, 53 Stat. 563. 


Acting Comptroller General Elliott to the Federal Security Administrator, 
April 10, 1940: 


I have your letter of March 22, 1940, as follows: 


A question has arisen as to the application of section 10 (b) of the Reorgan- 
ization Act of 1939 to some of the personnel connected with the work of the 
Civilian Conservation Corps. 

The work of the Civilian Conservation Corps is carried on cooperatively by 
the War Department, the Department of the Interior, and the Department of 
Agriculture, under the general supervision and control of the Director of the 
Civilian Conservation Corps. The funds available for this work are appro- 
priated to the Civilian Conservation Corps and from such appropriations allot- 
ments are made by the Director to the ‘respective cooperating departments on 
budget requests submitted by them. 

These cooperating departments customarily employ with such allotted fonds 
the necessary administrative personnel to carry on their phase of the program, 
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but such personnel have been considered for ordinary purposes as being em- 
ployees of the respective departments. In carrying out the educational activities 
in the several Civilian Conservation Corps camps, the War Department issued 
the following regulations regarding the appointment and separation of Civilian 
Conservation Corps educational personnel who are paid from funds allotted 
to the War Department by the Director of the Civilian Conservation Corps: 

“The Office of Education, Department of the Interior, will act in an advisory 
capacity and will communicate directly with the Secretary of War on all matters 
affecting the educational program of the Civilian Conservation Corps. Jt és 
charged with the selection and appointment of camp educational advisers hcre- 
inafter mentioned and will recommend to the Secretary of War the outlines of 
instruction, teaching procedures, and types of teaching materials for use in 
the camps. 

“Corps area commanders.—a. Responsibility for the promotion and carrying 
out of the educational program is vested in the corps area commanders for their 
respective corps areas. They will report directly to the War Department. 

“bh. Dismissal of educational personnel——(1) When, in the judgment of the 
corps area commander, the assistant corps area adviser or a district adviser or a 
camp adviser or other authorized employee has demonstrated by his misconduct 
that he is unsuited for the position he holds, the corps area commander may 
dismiss such adviser or employee at once. Prompt report of such action includ- 
ing the reasons for dismissal will be sent to the Adjutant General for trans- 
mittal to the Office of Education. 

“(2) When, in the judgment of the corps area educational adviser, the assist- 
ant corps area adviser or district adviser or camp adviser or other authorized 
employee has demonstrated his inefficiency in the performance of his duties, the 
corps area commander may, upon recommendation of the corps area educational 
adviser, dismiss such adviser or employee. Prompt report of such action includ- 
ing the reasons for dismissal will be sent to the Adjutant General for transmittal 
to the Office of Education.” 

The Commissioner of Education who, under the above regulations of the War 
Department, is the appointing officer of these employees whose salaries are paid 
from funds allotted to the War Department from Civilian Conservation Corps 
appropriation, has felt that promotion of the camp educational personnel is pro- 
hibited during the present fiscal year by the operation of section 10 (b) of the 
Reorganization Act. The War Department feels that these employees are tech- 
nically under the War Department and, consequently, are not employees trans- 
ferred to the Federal Security Agency under the Reorganization Act and not 
barred from changes in classification and compensation. 

Your decision is requested on these specific questions : 

1. Are the Civilian Conservation Corps educational personnel appointed by the 
Commissioner of Education, under the regulations outlined above, whose salaries 
are paid from C. C, C. funds allotted to the War Department, employees trans- 
ferred to the Federal Security Agency by Reorganization Plan No, 1, subject to 
section 10 (b) of the Reorganization Act? 

2. If your answer to this question is in the affirmative, are the other per- 
sonnel paid out of funds appropriated to the Civilian Conservation Corps, but 
employed by the several cooperating departments, also employees of the Civilian 
Conservation Corps transferred to this agency by Reorganization Plan No, 1 
subject to section 10 (b) of the Reorganization Act? 


Sections 2 and 5 and the first proviso of section 11 of the act of 
June 28, 1937, 50 Stat, 319, 320, and 321, respectively, establishing the 
Civilian Conservation Corps, provide as follows: 


Sec, 2. The President, by and with the advice and consent of the Senate, is 
authorized to appoint a Director at a salary of $10,000 per annum. The Director 
shall have complete and fina) authority in the functioning of the corps, including 
the allotment of funds to cooperating Federal departments and agencies, subject 
to such rules and regulations as may be prescribed by the President in accordance 
with the provisions of this act. 

» * * * . * * 

Sec. 5. The Director and, under his supervision, the heads of other Federal 
departments or agencies cooperating in the work of the corps, are authorived 
within the limit of the allotments of funds therefor, to appoint such civilian 
personnel as may be deemed necessary for the efficient and economical discharge 
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of the functions of the corps without regard to the civil-service laws and 
regulations, 


* * * > +. > * 


Sec. 11. * * * Provided, That funds allocated to Government agencies for 
obligation under this act may be expended in accordance with the laws, rules, 
and regulations governing the usual work of such agency, except as otherwise 
stipulated in this act: * * * 


Under authority of the provisions of the cited act the President 
issued, among others, Executive Order No. 8221, dated August 21, 1939, 
effective July 1, 1939, providing, in part, as follows: 


38. The Secretary of War, the Secretary of the Interior, the Secretary of 
Agriculture, and the Administrator of Veterans’ Affairs are requested to coop- 
erate with the Director of the Civilian Conservation Corps in carrying out the 
purposes of the said act of June 28, 1937, as amended. Each of the said Secre- 
taries and the said Administrator shall appoint a representative who shall, upon 
request of the Director, confer with him and under his direction aid him in 
prosecuting effectively the purposes contemplated by the said act, as amended. 


Section 5 of the statute authorizes the heads of the Federal depart- 
ments or agencies cooperating in the work of the Civilian Conserva- 
tion Corps, under the supervision of the Director of the Civilian 
Conservation Corps, to appoint civilian personnel. The first proviso 
to section 11 of the statute authorizes funds allotted to such cooperat- 
ing departments or agencies to be expended in accordance with the 
laws, rules, and regulations governing the usual work of the cooperat- 
ing department or agency. Under that statutory authority the Secre- 
tary of War is the appointing power in respect of the personnel paid 
from funds provided for the work of the Civilian Conservation Corps 
allotted to the War Department, subject, of course, to the general 
supervision of the Director of the Civilian Conservation Corps. 
There is nothing in the terms of the Executive order providing 
otherwise. 

While still retaining the power of removal, the Secretary of War 
was within his authority in issuing the regulations quoted in your 
submission providing for the selection of educational employees by 
the Office of Education—another cooperating agency. It is under- 
stood that after their selection and appointment the performance of 
the duties of the educational personnel are under the specific super- 
vision and direction of the War Department. Consequently, the dele- 
gation of authority with regard to the selection of educational per- 
sonnel does not constitute the employees thus selected (who are paid 
from funds allotted to the War Department), employees of the Office 
of Education, which office, including its functions and personnel, was 
transferred to the Federal Security Agency by the President’s Reor- 
ganization Plan No, 1. 

Accordingly, question 1 is answered in the negative, thus rendering 
unnecessary any specific answer to question 2. 

246222"—40-——56 
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(B-9014) 


RETIREMENT—FOREIGN SERVICE—EFFECTIVE DATE 


The uniform retirement date provision of the act of April 23, 1980, 46 Stat. 253, 
is applicable to retirement under the Foreign Service amendatory retirement 
act of July 19, 1939, 53 Stat. 1067, notwithstanding a provision in the later 
act that the annuity of a particular class of retired officers shall commence 
on the date the officer “complies with all the requirements of law to entitle 
him to such annuity.” 


Acting Comptroller General Elliott to the Secretary of State, April 11, 1940: 
I have your letter of March 11, 1940, as follows: 


Ly the act of July 19, 1939 (Public No. 197, 76th Congress), which amends 
secnon 26 (n) of the act of February 23, 1931, as amended, it is provided in 
paragraph (2) that— 

“Any Ambassador or Minister, or a person appointed to a position in the 
Department of State after serving as Ambassador, Minister, or Foreign Service 
officer, who becomes entitled to the benefits of this section as provided in the 
preceding paragraph (1) shall receive an annuity computed in accordance with 
paragraph (e) of this section, including the right to voluntary retirement as 
provided by paragraph (d) of this section: Provided, however, That in case any 
Ambassador or Minister, or a person appointed to a position in the Department 
of State after serving as Ambassador, Minister, or Foreign Service officer, is 
retired from active service at less than sixty-five years of age and with at least 
twenty but less than thirty years of service, computed in accordance with this 
section, and assuming that he shall have complied with the requirements of the 
law entitling him to such annuity, he shall receive an annuity computed in 
accordance with paragraph (d) of this section on the basis of the total period 
of service thus computed, including extra service credits as provided in para- 
graph (k) of this section, the fractional part of a month, if any, to be eliminated 
from such total period of service; or if he is over sixty-five years of age (unless 
he is retained in active service as provided in paragraph (d) of this section), 
or not in active service, on the effective date of this act-such annuity shall begin 
on the date he complies with all the requirements of law to entitle him to such 
annuity.” 

Mr. Laurits Swenson, a former American Minister, whose service between 
October 8, 1897, and March 5, 1934, the date on which he was retired by Executive 
action, totaled an aggregate period of 23 years, applied for an annuity under the 
provisions of the act of July 19,1939. On the effective date of the act Mr. Swenson 
was 74 years of age. He was informed that in order to qualify for participation 
in the benefits of the act, it would be necessary for him to pay into the Foreign 
Service retirement and disability fund the sum of $7,012.66, representing 5 percent 
of his annual salary for each year of service subsequent to July 1, 1924, with 
interest thereon at 4 percent compounded annually to August 31, 1989. Mr. 
Swenson deposited the required sum on August 15, 1939, and an annuity of 
$4,600 computed in accordance with section 26 (e) of the act of February 23, 
1931, as amended, was authorized to be paid commencing September 1, 1939, in 
accordance with the provisions of 5 U. 8. C. 47a (46 Stat. 253), the pertinent 
part of which reads: 

“Retirement authorized by law of Federal personnel of whatever class * * * 
und for whatever cause retired shall take effect on the first day of the month 
following the month in which said retirement would otherwise be effective, and 
said first day of the month for retirements made after July 1, 1930, shall be for 
all purposes in lieu of such date for retirement as was on April 23, 1930, 
authorized * * *,” 

Mr. Swenson is claiming a refund for overpayment of interest on his special 
contribution for the period August 16 to August 31, 1989, and a voucher Form 
No. 1034 in the amount of $11.60, signed by Mr. Swenson, is enclosed for 
consideration. 

The question is raised whether Mr. Swenson’s annuity should have commenced 
on August 16, the day following that on which he made the deposit, in view 
of the fact that on the effective date of the act Mr. Swenson was not in active 
service and was at that time 74 years of age, and in view of the further pro- 
visions of the law wherein it is set forth that in these circumstances “such 
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annuity shall begin on the date he complies with all the requirements of law 
to entitle him to such annuity.” 


Subparagraph (1) of section 26 (n) of the act of February 23, 
1931, as amended by the act of July 19, 1939, Public, No. 197, 53 Stat. 
1068, not quoted in your letter, provides as follows: 


Any person who has served as Ambassador or Minister, or a person appointed 
to a position in the Department of State after serving as Ambassador, Minister, 
or Foreign Service officer, continuously or at different times for an aggregate 
period of twenty years or more, in which period may be included any periods 
of service in any of the capacities and as provided in paragraph (0) of this 
section, may become entitled to the benefits of this section as hereinafter pro- 
vided by paying into the Foreign Service retirement and disability fund a 
special contribution equal to 5 per centum of his annual salary for each year 
of such employment subsequent to July 1, 1924, with interest thereon to date 
of payment compounded annually at 4 per centum. 


As the statute clearly provides for payment of interest “to date of 
payment” on the special contribution required to be paid into the 
Foreign Service retirement and disability fund, and as Mr. Swenson 
“deposited the required sum on August 15, 1939” (quoting from your 
letter), payment to him, on the voucher submitted, of $11.60 repre- 
senting interest on the amount of the deposit for the period August 
16 to August 31, 1939, is authorized, if otherwise correct. The voucher 
is returned herewith. 

You state the annuity was authorized to be paid to Mr. Swenson 
commencing September 1, 1939, in accordance with the provision of 
the act of April 23, 1930, 46 Stat. 253, that requirement “shall take 
effect on the Ist day of the month following the month in which 
said retirement would otherwise be effective.” However, you suggest 
that September 1, 1939, may not represent the correct commencement 
date, and inquire as to whether the annuity should not have com- 
menced August 16, 1939, in view of the provision in the act of July 
19, 1939, 53 Stat. 1067, that “such annuity shall begin on the date 
he complies with all the requirements of law to entitle him to such 
annuity.” 

The act of April 23, 1930, is general legislation designed to provide 
a uniform retirement date for authorized retirements of all Federal 
employees of every class. Not only is it specifically stated that the 
retirement date in the case of “personnel of whatever class, civil, mili- 
tary, naval, judicial, legislative, or otherwise” shall be governed by the 
terms of this law, but it is specified further that “All laws or parts 
of laws, insofar as in conflict herewith, are repealed.” Accordingly, 
when the Congress subsequently provided by section 26 of the act of 
February 23, 1931, 46 Stat. 1211, for “the establishment of a Foreign 
Service retirement and disability system” the date of retirement of 
all persons entitled to benefits thereunder was governed by this pre- 
viously established general rule. In other words, the two acts con- 
stituted correlative parts of a system of legislation on the subject of 
Foreign Service retirement and disability. 
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The act of July 19, 1939, was designed to bring within the terms 
of this general system of law, and render eligible for the retirement 
privileges afforded thereby, a limited new class of beneficiaries. This 
is indicated not only by the terms of this new legislation, and the legis- 
lative history thereof (see House Report No. 854, 76th Cong., 1st sess.) 
but, also, by the fact that it took the form of an amendment to section 
26 of the act of February 23, 1931, 

Under the circumstances there appears for application in this case 
the rule that “where the legislation dealing with a particular subject 
consists of a system of related general provisions indicative of a settled 
policy, new enactments of a fragmentary nature on that subject are to 
be taken as intended to fit into the existing system and to be carried 
into effect conformably to it, excepting as a different purpose is plainly 
shown.” United States v. Jefferson Electric Company, 291 U. S. 386, 
396. This same general rule was expressed in the case of United States 
v. Barnes, 222 U.S. 513, 520, in the following words: 


Much of our national legislation is embodied in codes, or systematic collections 
of general rules, each dealing in a comprehensive way with some general sub- 
ject * * *; and it is the settled rule of decision in this court that where 
there is subsequent legislation upon such a subject it carries with it an implica- 
tion that the general rules are not superseded, but are to be applied in its enforce- 
ment, save as the contrary clearly appears. * * 


There is no manifestation in the legislative history of the act of July 
19, 1939, of an intention to establish a new retirement date rule in the 
case of persons made eligible for Foreign Service retirement benefits 
by the terms of this legislation. Nor does the statute itself contain any 
language “which explicitly or clearly withdraws” this new group of 
beneficiaries from amenability to the comprehensive terms of the act 
of April 23, 1930—which, as above noted, the Congress had designed 
for the express purpose of establishing uniformity on the general sub- 
ject of retirement dates. See United States v. Sweet, 245 U. S. 563, 572; 
Ryan et al. v. Carter, 93 U, S. 78, 84. “An intention to depart from a 
course of policy thus deliberately settled is not lightly to be assumed”; 
on the contrary “subsequent enactments touching that subject are to 
be construed and applied in harmony with the general statute, save as 
they clearly manifest a different purpose.” Panama Railroad Com- 
pany v. J ohnson, 264 U.S. 375, 384. See, also United States v. Freeman, 
3 How. 556, 564-5. 

When the act of July 19, 1939, is considered in the light of the 
terms of the general law on the same subject, particularly the act of 
April 28, 1930, it is deemed to be sufficiently clear that it was not the 
legislative purpose to establish a new retirement date standard for 
beneficiaries under said act of July 19, 1939. Accordingly, I have to 
advise that the retirement date provisions of the act of April 23, 1930, 
are for application in the present case and that the administrative 
action in adopting September 1, 1939, as the effective date of Mr. 
Swenson’s annuity, was correct. 
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(B-5971) 
MEDICAL TREATMENT—OFFICERS’ RESERVE CORPS 


Pyorrhea is not a disease contracted “in line of duty while on active duty,” 
within the meaning of the act of June 15, 1936, 49 Stat. 1507, providing for 
medical treatment, etc., of members of the Officers’ Reserve Corp, under 
specified conditions, for diseases so contracted. 


Assistant Comptroller General Elliott to the Secretary of War, April 15, 1940: 
There has been considered your letter of September 5, 1939, as 
follows: 


Request has been made by Ist Lieutenant David C. Donan, Jr., FA—Reserve, 
now inactive, for dental treatment on account of pyorrhea contracted while on 
active duty with the Civilian Conservation Corps. 

Records of the Department show that Lieutenant Donan was on active duty 
with the Civilian Conservation Corps from April 16, 1936, to October 15, 1938 ; 
that physical examination upon relief from active duty showed that he had 
“periodontoclasia, medium,” and recommendation was made for “treatment by 
home dentist.” On November 25, 1938, Lieut. Donan requested treatment at 
Government expense. A board of officers, convened under the provisions of 
par. 2e (1), AR 35-3420, found that he developed pyorrhea while on extended 
active duty with the Civilian Conservation Corps, and that the disease was con- 
tracted in line of duty and was not due to misconduct. The report of the board 
was approved by the War Department on February 24, 1939. 

Act of June 15, 1936 (49 Stat. 1507), provides in pertinent part as follows: 

“* * * members of the Officers’ Reserve Corps * * * who * * * 
contract disease in line of duty while on active duty under proper orders in 
time of peace * * * shall, under such regulations as the President may 
prescribe, be entitled, at Government expense, to such hospitalization, rehos- 
pitalization, medical and surgical care, in hospital and at their homes, as is 
necessary for the appropriate treatment of such * * * disease, until the 
disability resulting from such * * * disease cannot be materially improved 
by further hospitalization or treatment, * *, *.” 

Under the terms of the statute quoted, Lieutenant Donan is entitled to treat- 
ment at public expense until the disability resulting from the disease cannot 
be materially improved by further treatment. 

The Department is in receipt of your decision B—4634, July 21, 1939, wherein 
you held that ist Lieutenant Robert E. Patnaude, Cav—Res., who contracted 
diabetes mellitus in line of duty while on active duty with the Civilian Con- 
servation Corps, was not entitled, under the provisions of Act of June 15, 1936, 
to medicines and periodic check-up at public expense subsequent to termina- 
tion of active duty, since the evidence showed that the officer had received 
maximum benefits of hospitalization and treatment, insofar as removal of the 
cause of disability is concerned, prior to termination of active duty. The 
Surgeon General, in examination of the Donan case, has stated that since 
Lieutenant Donan apparently received no treatment in connection with the 
diagnosis of pyorrhea prior to his discharge from active duty it could not be 
said that he had received maximum benefits or reached the maximum im- 
provement possible, as in the Patnaude case; that the cases were considered 
otherwise analogous in that the diseases were chronic and had no known 
“cure”; and that in all probability Lieutenant Donan would require periodic 
treatment and check-up for many years to come, or until his teeth were ulti- 
mately lost through extraction. The Surgeon General has stated further that 
the X-ray of the patient’s mouth indicates that the $50 estimate of the civilian 
dentist for the treatment now stated to be necessary is reasonable. 

In the event Lieutenant Donan is entitled at public expense to dentistry 
now stated to be necessary on account of pyorrhea contracted in line of duty 
while on active duty, and for which he has apparently received no treatment 
prior to termination of active duty, the additional question arises whether the 
cost thereof is properly chargeable to Civilian Conservation Corps funds or 
to funds of the Organized Reserves. In this connection, attention is invited to 
the fact that salaries of Reserve officers on duty with the Civilian Conserva- 
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tion Corps and expenses for their treatment (if any) while on such duty are 
chargeable to Civilian Conservation Corps funds (see pars. 101 and 112d, 
Cc. C. C. Regulations, War Department, issue of December 1, 1937), while the 
salaries of Reserve officers on duty with the Regular Army and accounts for 
their treatment are chargeable to funds for the Organized Reserves. 

It is requested therefore that you give these matters your consideration and 
advise the Department of your decision on the following points: 

(1) Whether under the act of June 15, 1986, Lieutenant Donan is entitled 
to treatment for pyorrhea now stated to be necessary. 

(2) In the event the answer to the foregoing question is in the affirmative, 
decision is requested as to the funds to be charged with the expense incident 
to his treatment, that is, Civilian Conservation Corps or Organized Reserves 
funds. 


According to the facts presented it appears that the Reserve officer 
had been on continuous active duty with the Civilian Conservation 
Corps for five consecutive 6-month tours, totaling 214 years, and it is 
intimated, although not definitely stated, that there was no treatment 
furnished incident to a disability the result of the dental conditions 
specified in your letter. It is understood that the condition known as 
“pyorrhea,” involving the teeth and gums, is an abnormal condition 
in the human body. As to its cause, Ward, J. Am. Dental Asso, 1923 x, 
477, says: 

The foremost underlying cause of pyorrhea is, first not traumatic occlusion 


but inbarmonious occlusion brought about by inharmonious shapes of the arches, 
inharmonious toothforms, and wear of the occlusal surfaces of the teeth. 


That is, ordinarily the predisposing conditions which usually or fre- 
quently produce the condition described as pyorrhea develop during 
childhood and are present when the person reaches manhood. It is 
understood that the early stage of the condition is not ordinarily dis- 
coverable and that, the condition slowly becomes apparent as the 
inharmonious occlusion creates the irritation inducing the inflamma- 
tion of the peridental membrane. Also, it is understood that, usually, 
one treatment or a single course of treatments will not permanently 
relieve the condition and that unless treatments are successful the con- 
dition will, in most cases, result in the loss of teeth necessitating 
prosthesis. Therefore, it would be difficult, if not impossible, to deter- 
mine whether a person with such a predisposition had or did not have 
pyorrhea when after attaining his majority, he entered on active duty 
as an officer of the Reserve Corps. 

In view of the cause and course of development of pyorrhea as under- 
stood and as indicated above the conclusion must be that it is not a 
disease contracted “in line of duty while on active duty” within the 
meaning of the provision of the act of June 15, 1936, quoted in your 
letter, supra. Accordingly, your first question is answered by saying 
that Lieutenant Donan is not entitled to treatment for pyorrhea at the 
expense of the United States. Hence, it is not necessary to answer 
your second question. 
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(B-9162) 


COMPENSATION AND PROMOTIONS—EMPLOYEES OF POST OFFICES 
ADVANCED FROM THIRD TO SECOND CLASS 


Clerks in a third-class post office who become clerks in a second-class post office 
when the office is advanced to the second class, are entitled to the beriefits 
of the statutory provisions regarding salary rates and promotions for clerks 
of offices of the second class from the date of such change-over, even though 
the Civil Service Commission does not approve their qualifications for the 
positions until a later date. 


Acting Comptroller General Elliott to the Postmaster General, April 15, 1940: 
I have your letter of March 19, 1940, as follows: 


On July 1, 1940, a number of post offices will be advanced from the third to the 
second class, whereupon the clerical employees in such offices will become eligible 
under rule II, section 7, of the Civil Service Rules, for inclusion in the classified 
civil service. Heretofore it has been the practice of the Department to confer 
a classified status effective on July 1, regardless of the fact that the Commission 
may not have issued formal authority to so classify these employees until a later 
date. It is proposed in the present year to confer a classified status on the first 
of the month following formal notice from the Civil Service Commission that 
the employee has qualified. Between July 1 and the date of classification the 
employee will be carried on the records of the Department either as a regular 
clerk at an annual rate of salary or as a substitute clerk pending classification. 

Your decision is requested on the question whether the time served by such 
clerk in an unclassified.status after July 1, 1940, should be considered for the 
purpose of adjusting salary and automatic promotions under the provisions of 
389 U. 8. C., 1984 ed., Supp. V, sec. 104. 


Section 104, title 39, U. S. Code, referred to in your letter, provides, 
so far as here material, as follows: 


Substitute clerks in first- and second-class post offices and substitute letter 
earriers in the City Delivery Service when appointed regular clerks or carr.ers 
shall have credit for actual time served, including time served as special-delivery 
messengers, on a basis of one year for each three hundred and six days of eight 
hours served as substitute or messenger, and shall be appointed to the grade to 
which such clerk or carrier would have progressed had his original appointment 
as substitute been to grade 1. Any fractional part of a year’s substitute service 
will be included with his service as a regular clerk or carrier in the City Delivery 
Service in determining eligibility for promotion to the next higher grade following 
appointment to a regular position. 


Sections 6 and 7 of rule II of the Civil Service Rules, provide as 
follows: 


6. Excepted employees—when classified —Except as provided in section 7 of 
this rule a person holding a position when it becomes classified or otherwise 
subject to competitive examination shall, upon recommendation to the Com- 
mission by the head of the department or establishment in which he is employed, 
have all the rights which he would acquire if appointed thereto upon competitive 
examination: Provided, (a) That he was appointed at least 6 months prior to 
the effective date of the change in the status of the position; (b) that he has 
performed satisfactory active service during at least 8 months of the year imme- 
diately preceding the change in the status of the position; (c) that he shall pass 
such appropriate noncompetitive tests of fitness as the Commission may pre- 
scribe; and (d) that he is not disqualified by any of the provisions of section 3 
of Civil Service Rule V or of any provision of the Civil Service Act and Rules, 
or of any other statute or Executive order. Any such person who fails to meet 
the foregoing requirements of this section shall be separated from the service 
within 30 days (exclusive of leave to which he is entitled) after the Commission 
reports that he is ineligible for classification unless the head of the agency 
concerned certifies to the Commission that such person has rendered satisfactory 
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service and that he should be retained although without acquiring a competitive 
classified status. 

7. Classification in post offices—The Postmaster General shall promptly notify 
the Commission of each order for the advancement of any post office from the 
third class to the second class, or for the consolidation of any post office with 
one in which the employees are classified as competitive. On the date of effect 
of such order, section 6 of this rule shall apply to the positions, officers, and 
employees of the offices affected, and all other provisions of these rules shall 
become applicable to all officers and employees who so qualify and to all such 
positions thereafter filled in the same manner as they apply to those in offices 
now classified. The Postmaster General shall, upon the date he reports the 
advancement of any post office from the third to the second class, or as soon 
thereafter as is practicable, notify the Commission as to which of the employees 
in such office he recommends for classification. 


In a footnote to rule 6, page 21, of the issue of Civil Service Rules 
amended to June 30, 1939, it is stated: 


Effective date of classification. —Classification under sec. 6 of rule II, or 
Executive order or legislation which does not specify an effective date for classi- 
fication, is effective the first day of the month following the date of issuance 
of the certificate of classification, unless a different date is stated on the certifi- 
cate or unless the department or office concerned obtains authority from the 
Commission for a different effective date. Report of classification and the effec- 
tive date should be made on the regular report of changes to the Commission 
(minutes of Commission, Dec. 21, 1938). 


It is understood that pursuant to this ruling of the Civil Service 
Commission it is proposed to confer a classified civil-service status on 
the clerks in question “on the first of the month following formal notice 
from the Civil Service Commission that the employee has qualified” 
(quoting from your letter). 

When on July 1, 1940, a third-class post office is advanced from the 
third to the second class the clerks with the former third-class post 
office, who are retained in service, become clerks in a second-class post 
office whose salary rates and eligibility for advancement in salary 
status, as distinguished from a civil-service status, are prescribed by 
statute. See section 4 of the act of February 28, 1925, 43 Stat. 1059. 
In other words, on and after July 1, 1940, there will no longer be any 
authority to regard the clerks, for salary and promotion purposes, other 
than as clerks in a second-class post office, and the only salary rates 
payable to them from and after that date will be those prescribed by 
statute for clerks in first- and second-class post offices—there being 
specially for noting in that connection the statement in your letter, 
supra, that “Between July 1 and the date of classification the employee 
will be carried on the records of the Department either as a regular 
clerk at an annual rate of salary or as a substitute clerk pending 
classification.” 

Determination by the Civil Service Commission of the qualifications 
of unclassified clerks in former third-class post offices, after advance- 
ment of the office to second class, for inclusion in the classified civil 
service, is not a condition precedent to the taking effect of the statu- 
tory provisions fixing salary rates and prescribing the conditions to 
entitle the clerks to promotion, but the approval by the Commission 
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of the qualifications of the clerks may be regarded as relating back to 
the effective date of their salary adjustment, July 1, 1940. Compare 
19 Comp. Gen. 237-245, question and answer (0). 

Accordingly, the question presented in the concluding paragraph 
of your letter is answered in the affirmative. 


(B-371) 


APPROPRIATIONS—PERIODS OF AVAILABILITY FOR OBLIGATIONS 
AND PAYMENTS 


The general rule that an appropriation made available until a specified date 
may not be obligated after such date but may be used for payment of proper 
obligations at any time within 2 years after the end of the fiscal year cur- 
rent on the specified date, is not applicable to the appropriation (act, April 
5, 1939) for “Retirement of cotton pool participation trust certificates” 
which fixes both a time limit for filing applications for payment and a 
subsequent date for termination of the period of its availability. 


Acting Comptroller General Elliott to the Secretary of Agriculture, April 16, 
1940: 


Reference is made to your letter of March 12, 1940, as follows: 


Title ITV of Public Act No. 430, 75th Congress, approved February 16, 1938, 
as amended, authorizes the redemption of Cotton Pool Participation Trust Cer- 
tificates, Form C-5-I, at the rate of one dollar per bale where such certificates 
shall be tendered to the Manager, Cotton Pool, by the person or persons shown 
by the records of the Department of Agriculture to be the lawful holder and 
owner thereof. 

Public Act No. 27, 76th Congress, approved April 5, 1939, provides “That the 
appropriation of $1,800,000 made in the Department of Agriculture Appropria- 
tion Act, 1939, under the item entitled “Retirement of cotton pool participa‘ion 
trust certificates” shall remain available until December 31, 1989, and the au- 
thority of the manager, cotton pool, to purchase and pay for participation trust 
certificates, Form C-5-I, shall extend to and include the 30th day of September 
1939, but after the expiration of said limit the purchase may be consummated 
of any such certificates tendered to the manager, cotton pool. on or before Sep- 
tember 30, 1939, but where for any reason the purchase price shall not have 
been paid by the manager, cotton pool.” 

There are a number of participation trust certificates, Form C-5-I, which 
were tendered for payment prior to September 30, 1939, and which have not 
been paid. Your attention is directed to the opinion signed by the Comptroller 
General, dated April 17, 1939, B-371. Payment was not made on these cases 
prior to December 31, 1939, because of the administrative difficulty of clearing 
the rights of those tendering the certificates in order to determine conclusively 
that the tender was made by the lawful holder and owner of the certificate. 
The question now arises as to whether the appropriation of $1,800,000 is still 
available to make payments in instances where a tender was made by a proper 
party prior to September 30, 1939, and where the audit of the payment was not 
completed for certification prior to December 31, 1939. It is the opinion of this 
office that an obligation was created on the part of the Government at the time 
proper tender of the certificate was made, and that the fund appropriated by 
Public Act No. 27, 76th Congress, approved April 5, 1939, will remain available 
for the making of such payments until December 31, 1941, in accordance with 
Revised Statutes, Section 3691. Your concurrence in this view is requested. 


When an appropriation by its terms is made available until a speci- 
fied date, the general rule is that the period of availability relates to 
the authority to obligate the appropriation, after which payment may 
be made at any time within two years after the end of the fiscal year 
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current at the time of such specified date. Such rule, however, is not 
for application in a case such as here involved. The appropriation 
was not made as are ordinary appropriations for the incurring of 
obligations but for the payment of obligations supposedly existing or 
at least recognized by the law authorizing the payments. In such 
law the Congress fixed a time limit for filing applications for pay- 
ment and a subsequent date for termination of the period of avail- 
ability of the appropriation. In such circumstances, the later date, 
December 31, 1939, must be construed not as the date to which obli- 
gations could be incurred but the termination of the period during 
which the payments could be made on applications filed on or before 
September 30, 1939. Any other construction would fail to give effect 
to the two dates specifically provided for in the law. 

Accordingly, in specific answer to the question submitted, I have 
to advise that the funds in question are not available to make any of 
the payments involved subsequent to December 31, 1939. 


(B-8923 ) 
PAY—PROMOTIONS—EFFECTIVE DATE—NAVAL RESERVE OFFICERS 


A Naval Reserve officer advanced in grade or rank under section 312 of the 
Naval Reserve Act of June 25, 1938, 52 Stat. 1183, is entitled to the in- 
creased pay and allowances from the date of rank stated in his commission 
but that date may not be earlier than the date of issuance of the com- 
mission. Decision B-—8076, February 5, 1940, modified. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 16, 
1940: 


There has been considered your letter of March 4, 1940, as 
follows: 


In the decision of the Acting Comptroller General of the United States of 
February 5, 1940, B-8076, it is held that a Naval Reserve officer ordered to 
active duty subsequent to the effective date of the national emergency declared 
as existing in Hxecutive order of September 8, 1939, and who was promoted 
while employed on such active duty, to take rank in the higher grade from a 
date prior to the date of the present declared national emergency, “is entitled 
to pay and allowances of the higher grade from October 4, 1939, the date 
he reported for active duty.” 

It is not clear from the decision of February 5, 1940, what the correct 
effective date would be for purposes of payment of increased pay and allow- 
ances to a Naval Reserve officer who was serving on active duty in connection 
with the instruction, training, and drilling of the Naval Reserve prior to Sep- 
tember 8, 1939, the effective date of the present declared national emergency, 
and who was promoted subsequent to that date while still performing active 
duty in connection with the instruction, training, and drilling of the Naval 
Reserve. 

Your decision accordingly is requested as to the effective date from which 
the two Naval Reserve officers named below are entitled under the conditions 
stated, to the increased pay and allowances of the higher grade to which 
promoted : 

(a) Lieutenant Ernest A. Rust, U. 8. Naval Reserve, is now attached to the 
Naval Air Station, Pensacola, Florida, performing active duty in connection 
with the instruction, training, and drilling of the Naval Reserve. This officer, 
then a lieutenant (junior grade), reported for active duty in connection with 
the instruction, training, and drilling of the Naval Reserve at the Naval Re- 
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serve Aviation Base, Seattle, Washington, June 14, 1935. On February 1, 1940, 
he was issued a commission as a lieutenant to rank from October 25, 1939. 
He accepted this commission and executed oath of office on February 12, 1940. 

(b) Lieutenant Commander Charles D. Williams, Jr., U. 8. Naval Reserve, is 
now performing active duty in connection with the instruction, training, and 
drilling of the Naval Reserve at the Naval Reserve Aviation Base, Seattle, Wash- 
ington. He reported for active duty on August 11, 1930, at the Naval Reserve 
Aviation Base, Detroit, Michigan, and has been on active duty continuously 
since that date. While serving on active duty in connection with the instruction, 
training, and drilling of the Naval Reserve, this officer, then a lieutenant, be- 
came due for promotion to lieutenant commander by reason of seniority as of 
July 1, 1987. He was examined and found qualified for promotion. However, his 
commission as a lieutenant commander was withheld in view of the limitation 
regarding the number of officers of the Naval Reserve above the rank of lieu- 
tenant allowed to be paid from the Naval Reserve appropriation as contained 
in the act making appropriations for the naval service. On December 21, 1939, 
the following letter was addressed to Lieutenant Charles D. Williams via the 
Commandant, Thirteenth Naval District : 

“You have been selected as one of the Naval Reserve officers entitled, while 
performing active duty, to the full pay and allowances of their ranks under the 
provisions of the Naval Appropriation Act for the fiscal year, 1940. 

“Accordingly, at such time, not prior to 1 January 1940, as you execute oath 

and acceptance of office as lieutenant commander, A—O, U. 8. Naval Reserve, you 
will be entitled to the pay and allowances of that rank for the performance of 
active duty. A commission as lieutenant commander, A—O, U. S. Naval Reserve, 
will be forwarded to you within a few days.” 
On the same date a commission as a lieutenant commander, dated December 18, 
1939, to rank from July 1, 1937, was forwarded to Lieutenant Commander 
Williams. He accepted this commission and executed oath of office on January 1, 
1940. 


In the case of Lt. Comdr. Charles D. Williams, Jr., United States 
Naval Reserve, it appears he has been on continuous active duty in con- 
nection with the instruction, training, and drilling of the Naval Reserve 
since August 11, 1930, and by reason of limiting language contained in 
the appropriation for the Naval Reserve for 1938 and prior years, he 
was not promoted to the grade of lieutenant commander when, under 
the regulations contained in the Bureau of Navigation Manual, he 
otherwise might have been so promoted. The appropriation under 
“Naval Reserve” for the fiscal year 1938, 50 Stat. 101, contains a proviso 
as follows: 


* * * Provided, That no appropriation contained in this act shall be avail- 
able to pay more than twenty officers of the Naval Reserve and one officer of 
the Marine Corps Reserve above the grade of lieutenant or captain, respectively, 
the pay and allowances of their grade for the performance of active duty other 
than the performance of drills or other equivalent instruction or duty, or appro- 
priate duties and the performance of fifteen days’ active training duty, and other 
officers above such grades employed on such class of active duty (not to exceed 
four months in any calendar year) shall not be entitled to be paid a greater 
rate of pay and allowances than authorized by law for a lieutenant of the 
Navy or a captain of the Marine Corps entitled to not exceeding ten years’ 
longevity pay: * * * 


In the appropriation for the fiscal year 1939, 52 Stat. 223, this 
provision (page 228) was qualified by the inclusion of the phrase 
“except in time of war or during the existence of a national emer- 
gency declared by the President,” and the same qualification appears 
in the appropriation for the fiscal year 1940, 53 Stat. 757. Act of 
May 25, 1939, Public, No. 90. Otherwise the appropriations for 
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the fiscal years 1939 and 1940 contain the same restriction as pro- 
vided for the fiscal year 1938. 

A national emergency was declared as existing by the Executive 
order of September 8, 1939. 

Sections 311 and 312 of the Naval Reserve Act of June 25, 1938, 
52 Stat. 1183, provide: 


Sec. 311. In time of peace, officers of the Naval Reserve shall take precedence 
according to such regulations as the Secretary of the Navy may prescribe: 
Provided, That when mobilized with the Regular Navy for war or a national 
emergency, each officer of the Naval Reserve shall take precedence next after 
that officer of the Regular Navy of the same rank or grade whose length of 
service in such rank or grade on the date of such mobilization is one-half or 
the nearest one-half of that of the Reserve officer. 

Sec, 312. In time of war or national emergency, officers of the active list of 
the Naval Reserve or the Marine Corps Reserve employed on active duty shall be 
advanced in their respective corps in grade and rank in the same manner as is 
or may be prescribed for officers of the Regular Navy or the Marine Corps 
respectively, in such numbers for each grade or rank, as may be prescribed from 
time to time by the Secretary of the Navy, and when so advanced they shall take 
precedence among themselves and with other officers of the Navy and Marine 
Corps, in accordance with date of such advancement or promotion: Provided, 
That no officer of the Naval Reserve or the Marine Corps Reserve shall be advanced 
to a higher rank until he has qualified therefor by such mental, moral, pro- 
fessional, and physical examinations as the Secretary of the Navy may prescribe: 
Provided further, That all officers of the Naval Reserve and the Marine Corps 
Reserve who may be advanced to a higher grade or rank under the provisions 
of this title shall be allowed the pay and allowances of the higher grade or rank 
from the dates of rank stated in their commissions: And provided further, 
That the provisions of this section shall not apply to officers who have been or 
may hereafter be retired from the Naval or Marine Corps Reserve Force or 
the Naval or Marine Corps Reserve. 


Terminology such as used in section 312 as to the date from which 
pay is payable on promotion was developed during a course of years in 
the Regular Navy and an examination of that development may aid 
in the solution of the question here involved. By the act of March 3, 
1835, 4 Stat. 755, it was provided that each officer of the Navy, under 
certain circumstances, should have a certain rate of pay “for the first 
5 years after the date of his commission.” See, also, section 2 of the 
act of July 15, 1870, 16 Stat. 330, et seg. That phraseology was con- 
strued by the Second Comptroller of the Treasury, Digest Second 
Comptroller’s Decisions 1865, note to paragraph 1018, as follows: 


The pay of a promoted officer commences on the date when his appointment 
to the higher rank is signed, not from the date from which he is entitled to 
rank, * * * Rules of the Accounting Officers, Nos. 90, 91, December 15, 1864. 

As pay for several classes of officers had been fixed in the act of 
July 15, 1870, for the first 4 or the first 5 years after date of commis- 
sion, a change in the rule of construction adopted by the accounting 
officers was prescribed in section 7 of the act as follows: 


* * * that hereafter the increased pay of a promoted officer shall commence 


from the date he is to take rank as stated in his commission; * * * 


This provision when carried into section 1561, Revised Statutes, was 
modified somewhat, 
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By the act of June 22, 1874, 18 Stat. 191, the broad language of 
section 7 of the act of 1870, that the increased pay of a promoted officer 
shall commence from the date he is to take rank as stated in his 
commission was qualified as follows: 


That on and after the passage of this act, any officer of the Navy who may be 
promoted in course to fill a vacancy in the next higher grade shall be entitled 
to the pay of the grade to which promoted from the date he takes rank therein, 
if it be subsequent to the vacancy he is appointed to fill. 


Section 1467, Revised Statutes, provides that “Line officers shall 
take rank in each grade according to the dates of their commissions.” 

Section 1485, Revised Statutes, fixed the precedence of officers of 
the Staff Corps of the Navy according to length of service in the Navy 
and section 1486 provided that officers of the Staff Corps should take 
precedence in their several grades and with those officers of the line 
of the Navy with whom they hold relative rank who had been in the 
naval service 6 years longer than such officers of said Staff Corps had 
been in the service. 

The act of March 4, 1913, 37 Stat. 892, contains the following 
language: 

* * * ‘That section fourteen hundred and eighty-six of the Revised Statutes 
shall not apply in the case of officers who enter the Navy after the passage of 
this act and all such officers shall take precedence when of the same grade 


according to their respective dates of commission in that’ grade. 
7 + * - * ok + 


That all officers of the Navy who, since the third day of March, eighteen hun- 
dred and ninety-nine, have been advanced or may hereafter be advanced in grade 
or rank pursuant to law shall be allowed the pay and allowances of the higher 
grade or rank from the dates stated in their commissions. 


In 18 Op. Atty. Gen. 398, 394 (1886) the Attorney General used 
the following language: 


Promotion among Officers in the line of the Navy goes by seniority, and senior- 
ity is determined by the date of commission, that is to say, the date from which 
the commission recites that the appointment to a given grade begins. 


See, also, Z’oulon v. United States, 51 Ct. Cls. 87; 52 id. 33; and 4 
Comp. Gen. 961; 5 id. 79. 

It thus appears that in the Regular Navy as to officers advanced 
in grade or rank the “date of commission” and the “date of rank 
stated in the commission” are substantially synonymous terms. In 
the absence of loss of numbers or suspension from promotion, which 
may vary the date when the officer is promoted, the terms referred to 
indicate the date the officer became eligible for promotion either by 
the happening of a vacancy or the passage of time, irrespective of 
when the commission to the higher grade is actually issued or 
accepted by the officer; and the officer’s precedence with other officers 
is fixed by such date. 

It will be observed that under section 311 of the Naval Reserve Act 
officers of the Naval Reserve in time of peace shall take precedence 
according to such regulations as the Secretary of the Navy may 
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prescribe, and fhe section prescribes the precedence of officers of the 
Naval Reserve with officers of the Regular Navy when mobilized with 
the Regular Navy for war or a national emergency. Section 312 
provides that officers of the Naval Reserve employed on active duty 
in time of war or national emergency shall be advanced in grade or 
rank in the same manner as may be prescribed for officers of the 
Regular Navy in such numbers for each grade or rank as may be 
prescribed from time to time by the Secretary of the Navy. When 
so advanced officers of the Naval Reserve shall take precedence among 
themselves and with other officers of the Navy in accordance with 
the date of such advancement or promotion, with the further pro- 
vision that officers of the Naval Reserve who may be advanced to a 
higher grade or rank shall be allowed the pay and allowances of the 
higher grade or rank from the date of rank stated in the commis- 
sion. Precedence is here fixed “in accordance with date of such ad- 
vancement or promotion.” There are no fixed or limited number 
of officers in the various grades in the Naval Reserve, section 306 
providing that the officers shall be distributed in the various grades 
or ranks as therein limited in such manner as the Secretary of the 
Navy may prescribe. When a Naval Reserve officer on active duty 
during war or national emergency is promoted, the fixing of the date 
of rank prior to the date of advancement doubtless has some refer- 
ence to precedence, it may indicate a date when the officer was due 
for promotion prior to the war or declaration of emergency, but for 
pay purposes it seems not to be in accord with the provisions of 
section 312 that the precedence shall be “in accordance with date of 
such advancement or promotion.” It is noted that paragraph H 3201 
et seq., of the Bureau of Navigation Manual provides for promotion 
of officers of the Organized Naval Reserve by seniority on lineal 
precedence lists arranged in each grade according to date of com- 
mission, fixes a percentage of the total number of officers in the grades 
of lieutenant commander and lieutenant, computations to be made 
semiannually, December 31 and June 30, requires 5 years’ service in 
grade for promotion and certain periods of active duty, and paragraph 
H 3207 provides that an officer of the Organized Reserves or the 
Volunteer Reserves (general service) will be required to qualify for 
promotion within a period of 6 months from date of notification that 
he is due therefor and if he qualifies within. that period he will be 
promoted without loss of precedence; but if he fails to qualify he 
may be discharged or retained in his rank for a period of 6 months 
and if during the second 6-months’ period he should qualify he 
may be promoted but his date of precedence in the next higher grade 
shall not be earlier than his date of qualification therefor, with a 
specific provision that should he fail to qualify within 1 year he shall 
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be discharged or transferred in present rank to the special service 
class of the Volunteer Reserve in which qualified for original appoint- 
ment. It appears these rules were departed from in the case of 
Lieutenant Commander Williams. 

The number in each grade under section 312 is as may be pre- 
scribed from time to time by the Secretary of the Navy. There is 
no vested right in the officer to advancement. The number to be 
advanced and the date of their advancement are entirely in the dis- 
cretion of the Secretary of the Navy. The Secretary of the Navy 
having prescribed additional vacancies in grades and the officer hav- 
ing been advanced “in the same manner as is or may be prescribed 
for officers of the Regular Navy,” he is to take precedence “in ac- 
cordance with the date of such advancement or promotion.” The 
evidence of the date of such advancement or promotion is the com- 
mission, and for pay purposes the rank stated in his commission may 
not antedate the issuance of the commission, as until such issuance 
the matter is entirely discretionary with the Secretary of the Navy. 

Accordingly, Lt. Ernest A. Rust, United States Naval Reserve, is 
entitled, if otherwise proper, to pay and allowances in the grade of 
Lieutenant, Naval Reserve, from February 1, 1940. 

In the case of Lt. Comdr. Charles D. Williams, Jr., United States 
Naval Reserve, the department required a, delay until January 1, 
1940, before taking the oath of office as lieutenant commander, and 
indicated his right to pay and allowances in the higher grade would 
commence from that date. But the commission is stated to have 
been dated December 18, 1939. If the department intended that his 
appointment should be effective January 1, 1940, the date of the 
commission should be corrected. If the date of commission as stated 
in your letter is the date intended by the department, and the officer 
is otherwise entitled, pay and allowances in the advanced grade may 
be paid from and after December 18, 1939. 

The decision of February 5, 1940, B-8076, is modified to accord 
with the views herein expressed, but credit will be allowed for other- 
wise proper payments made under authority of that decision prior 
to the date of this decision. 


(B-9172) 
COMPENSATION REFUNDS FOR OVERDRAWN ANNUAL LEAVE 


Refund of 1 day’s salary is required under the terms of the Uniform Annual 
Leave Regulations effective March 2, 1940, for the 31st day of a month, or 
the last day of February, when either falls on a day other than a Sunday, 
holiday, or nonwork day within a period of unliquidated adyanced annual 
leave. 
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Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, April 16, 1940: 


I have your letter of March 19, 1940 (CSR-401918), as follows: 


The Commission is desirous of securing a definite uniform rule in regard to 
claims for overdrawn annual leave concerning which divergent opinions appar- 
ently prevail in the various Government departments and offices. 

The current leave regulations require that recovery for such overdrawn leave 
be made on the basis of one day’s pay for each day of absence exclusive of Sun- 
days and holidays. This submission involves the case of an employee charged 
for leave which extended over the last two days of a 31-day month. 

The decision by the Acting Comptroller General dated July 6, 1988 (18 Comp. 
Ger. 10), laid down the following rule: 

‘ Hlowever, it is not to be presumed that the provisions of section 4 (b) of the 
annual leave regulations were intended to require that there be refunded by the 
employee any more than had been actually paid to him for the period covered 
by the unearned or excess leave. Hence, the ‘1 day’s pay’ to be charged ‘for each 
day of absence, exclusive of Sundays and holidays’ will be regarded, for the pur- 
pose of making charges or refunds for the excess annual leave, as the amount, 
if any, paid for such day.” 

The following is quoted from decision of the same date to the Archivist (id. 
13): 

“Referring to the first question relative to an employee who has been ‘ad- 
vaneed annual leave for 15 days and resigns before returning to duty or hefore 
the advanced leave accumulates,’ whom you assume ‘would be entitled to no 
pay,’ you are advised that the employee would be entitled, that is, should be 
credited, with pay up to and ineluding the effective date of his resignation, but 
he should be charged the equivalent of 1 day’s pay for each day charged against 
the unaccrued annual leave advanced to him for which he was authorized to be 
paid compensation, excluding the intervening Sundays and holidays which were 
not charged against his annual leave credit.” 

In the decisions cited it weuld appear that recovery is to be made covering 
only such days of annual leave for which payment of compensation is author- 
ized. The 31st day of a month does not enter into the computation of salary 
exeept where there is one day’s absence in a nonpay status on that day, and 
only one day’s pay is withheld in case of leave without pay on the 30th and 31st 
(Dept. Cire. No. 35 issued by the Comptroller of the Treasury August 18, 1914). 
However, two days is charged against an employee’s annual leave for absence 
on these two days. 

Your decision is, therefore, requested as to whether an employee to be charged 
with overdrawn annual leave including the 30th and 81st of a month shall be 
required to refund pay for one or two days covering such dates. 


It is understood your submission relates.only to employees paid on 
an annual or monthly basis and not to employees paid on per diem, 
per hour, or piece-work basis. 

The act of March 2, 1940, Public, No. 419, provides as follows: 


That the days of annual leave with pay provided for in the act of March 14, 
1936 (49 Stat. 1161), and the days of sick leave with pay provided for in the 
act of March 14, 1936 (49 Stat. 1162), shall mean days upon which employees 
would otherwise work and receive pay, and shall be exclusive of Sundays which 
do not occur within a regular tour of duty, holidays, and all nonwork days 
established by Federal statute or by Executive or administrative order. 


Section 4 (b) of the Annual Leave Regulations (Executive Order 
No. 8384 dated March 29, 1940, effective March 2, 1940), provides as 
follows: 


In cases of separation where an employee is indebted to the Government for 
advanced annual leave, such indebtedness shall be charged against the employee 
on the basis of the salary rate obtaining during the period of advanced annual 
leave and on the basis of one day’s pay for each day of absence on a day upon 
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which such employee would otherwise work and receive pay, such days of absence 
being exclusive of Sundays which do not occur within a regular tour of duty, 
holidays, and all nonwork days established by Federal statute or by Executive 
or administrative order. Absences for fractional parts of a day shall be charged 
proportionately. This subsection shall not apply in cases of death, retirement 
for age or disability, or reduction of force, or in case an employee who is not 
eligible for retirement is unable to return to duty because of disability, evidence 


of which shall be supported by an acceptable certificate from a registered practic- 
ing physician or other practitioner. 


In neither of the two decisions mentioned in your letter was there 
expressly considered the question of what effect should be given to 
the fact that there may have been included in the overdrawn annual 
leave the 30th and 31st days of a month—both the regulation then in 
effect and the current regulation above quoted being silent upon the 
matter, 

The statute excludes from annual leave Sundays, holidays, and 
nonwork days. The regulation regarding deductions for overdrawn 
leave is clear and unambiguous and admits of no construction. It 
simply requires refund for overdrawn annual leave on the basis of 
1 day’s salary at the rate obtaining during the period of advanced 
annual leave for every day of absence that is required by the statute 
to be charged as annual leave. The 30th and 31st days of a month are 
required to be considered separately for leave purposes as distinguished 
from salary purposes. The provisions of the act of June 30, 1906, 
34 Stat. 763, relating to the 30th and 31st days of a month, have 
reference to the computation of salary, and as such are not for applica- 
tion in computing deductions for overdrawn leave under the terms 
of the leave regulation. 

Accordingly, if the 31st day of a month falling within a period of 
advanced annual leave is not a Sunday, holiday, or nonwork day, but 
would be required to be charged as annual leave, refund of 1 day’s 
salary is required for that day the same as for any other day which 
is required by the statute to be charged to annual leave. On the same 
basis the companion rule would be that if the last day of February 
falling within a period of advanced annual leave is not a Sunday, 
holiday, or nonwork day, but is required by the statute to be charged 


to annual leave, only 1 day’s salary is required to be refunded for 
that day. 





(B-7848) 


PAY AND ALLOWANCES—OFFICERS’ RESERVE CORPS—RATE 
PAYABLE DURING HOSPITALIZATION 


The rate of pay at time of recurrence of a disease after a “complete healing” 
rather than the rate at the time the disease was originally contracted, de- 
termines the pay and allowances of members of the Officers’ Reserve Corps 
during hospitalization under the act of June 15, 1936, 49 Stat. 1507. 17 Comp. 
Gen. 810, distinguished. 


246222™—40——57 
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Assistant Compfroller General Elliott to Lt. Col. M. T. Legg, United States 
Army, April 17, 1940: 


There has been received, by reference from the Chief of Finance, 
United States Army, your letter of December 19, 1939, as follows: 


1. Under authority of section 8, act of 7/31/1894 (28 Stat. 208, 31 U. S. C. 74), 
reconsideration of disallowance is requested on vouchers 1509 and 1510, October 
1938, and 481 and 1596, November 1938, totalling $60.00, accounts of the under- 
signed, symbol #229-637, covering pay and allowances of Captain Donald B. 
Marsh, Med-Res., for the period May 8 to November 7, 1938. (Period in hospital.) 

2. The disallowances, as made, show that the officer was credited with base 
pay for the period May 8-November 7, 1938, at the rate of $230.00 per month 
(over 9 years’ service), whereas according to the suspension he was entitled 
to the rate of pay of $220.00 per month for the same period. 

3. Under the provisions of the act of June 15, 1936 (49 Stat. 1507), an officer 
is entitled to pay and allowances at the rate he was entitled to receive at the 
time such injury was suffered. The certificate attached to this voucher from 
the station hospital dated October 6, 1938, states this officer was found by the 
board of officers convened April 14, 1988, and September 12, 1938, to have suffered 
injury on November 15, 1936, in line of duty while on active duty. The findings 
were approved by the Secretary of War, September 29, 1938. This officer en- 
tered the station hospital, Ft. Sheridan, Dlinois, February 16, 1938, pursuant to 
instructions contained in par. 2, Special Order No. 16, Camp Annawan, Annawan, 
Illinois, dated February 15, 1938. This officer was receiving pay for over 6 
years’ service (base pay $220.00 per month) when he sustained injury November 
15, 1936, such services having been completed as of August 11, 1984. Nine years’ 
services were completed August 11,.1937. 

4. The decision referred to (17 Comp. Gen. 812, also par. 1 (c) Finance Bul- 
lectin 81, 1938) refers to an officer who entered the hospital subsequent to the 
time he had been relieved from active duty for an injury sustained at some 
date prior to his relief from duty. The instant case differs from this in that 
this officer sustained injury and was continued on duty for a period of some 15 
months thereafter before entry in the hospital prior to his relief from duty, 
and was drawing credit for over 9 years’ service prior to entering the hospital. 
Also, there was no lapse of time after his relief from duty, i. e., at date of 
relief he was in the hospital and drew pay continuously for another six months. 

5. It is not believed this decision, and the regulations referred to contemplate 
cases such as this, i. e., for an officer to revert back to receiving a lower rate 
of pay than that he was receiving upon entering the hospital for treatment of 
an injury when there is no elapsed time between relief from duty, and the 
hospitalization period of six months. 

6. In view of the above, it is requested that the disallowances be recon- 
sidered and credit allowed in the accounts of the undersigned. 


It appears that this officer accepted appointment in the Officers’ 
Reserve Corps as first lieutenant January 12, 1924, and as captain 
October 7, 1930. He has had active duty (apparently for training 
purposes) from July 22 to August 4, 1928; July 11 to July 24, 1930; 
August 29 to September 11, 1931; and from September 17 to Septem- 
ber 30, 1932. He was on continuous active duty with the Civilian 
Conservation Corps from May 8, 1933, to May 7, 1938, under suc- 
cessive 6-month tours by orders dated April 28, 1933; October 18, 
1933; April 17, 1934; October 24, 1934; April 23, 1935; October 24, 
1935; April 13, 1936; October 27, 1936; April 13, 1937; and Octo- 
ber 18, 1937. The last order relieved him from active duty May 7, 
1988. He was also a commissioned officer on active duty status in the 
United States Army from November 12 to December 9, 1918. He 
completed 6 years’ service on July 13, 1934, and 9 years’ service on 
July 13, 1987. 
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By Special Orders No. 16, 3682d Company, Civilian Conservation 
Corps, dated February 15, 1938, Captain Marsh was directed to pro- 
ceed to the station hospital, Fort Sheridan, Ill., for further observa- 
tion and treatment, presumably as a result of an injury sustained in 
line of duty on November 15, 1936. He was relieved from active duty 
May 7, 1938, and was continued in the hospital as a patient under the 
provisions of the act of June 15, 1936, 49 Stat. 1507, until November 7, 
1938, expiration of the 6-month period, when he was released therefrom 
by Special Orders No. 256, dated Headquarters, Fort Sheridan, IIl., 
November 7, 1938. Since this Reserve officer had not completed 9 
years’ service until July 13, 1937, the difference between $230 per month 
and $220 per month paid to him during the period of hospitalization. 
subsequent to May 7, 1938, was disallowed in the accounts of the dis- 
bursing officer paying him based on the facts then before this office. 

According to a report from the commanding general, Sixth Corps. 
Area, recently furnished this office, Captain Marsh was hospitalized 
subsequent to November 15, 1936, as follows: 


Sick in station hospital, Chanute Field, Ill., from November 17, 1936, to Decemr- 
ber 8, 1936, and from April 16, 1937, to May 11, 1987. 

Sick in station hospital, Fort Sheridan, Ill, from February 16, 1938, to May 7, 
1938, when he was relieved from active duty; remained in hospital under the 
provisions of paragraph 2e, AR 35-3420 until November 7, 1938. 


In response to a request by the medical officer, Chanute Field, Ran- 
toul, Ill., dated December 14, 1936, as to whether a board of officers had 
been convened to determine the “line of duty” status of the injury 
sustained by Captain Marsh in November 1936, the commanding offi- 
cer of Company V-3678, C. C. C., Camp Gilman, IIL, replied that no 
board of officers had been convened but that having witnessed the acci- 
dent which resulted in the injury to Captain Marsh “he was of the 
opinion that it was incurred in line of duty.” 


The board of officers which convened April 14, 1938, at Lemont, IIl., 
made the following findings: 


1, Captain Donald B. Marsh, Med.-Res., 3682nd Company, C. ©. C., Camp 
Annawan, D-6 (Ill.), Annawan, Illinois, is confined in the station hospital, Fort 
Sheridan, Ill, because of an ulcer, chronic, recurrent, indolent, on the anterior 
surface of the left leg at the junction of the middle and lower third. 

2. That on July 19, 1914, Captain Marsh suffered a compound fracture of the 
left leg 3 inches above the ankle. 

3. That during March 1916 he underwent a radical operation for osteomye- 
litis, with complete recovery; a three-quarter-inch scar on the anterior crural 
surface resulting from the operation. 

4. That on November 15, 1936, he slipped on the steps of the officers quarters 
building at Camp Gilman, D-2 (Ill.), Gilman, Illinois, striking his left leg 
on the corner of a step. A laceration, severe contusion, and a fracture of 
the fibula at the level of the old injury resulted, for which he was hospitalized 
at the station hospital, Chanute Field, Rantoul, Illinois, from November 17, 
1936, to December 9, 1936, and was released improved. 

5. That he was again hospitalized at the station hospital, Chanute Field, 
Rantoul, Dlinois, from April 15, 1937, to May 11, 1937, for further treatment 
of the above wound and was released with complete healing of the wound. 

6. That while on duty at Isle Royale, Michigan, during June 1987, an 


ulcer recurred at the site of the above wound which was treated by himself 
with complete healing. 
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7. That an ulcer again recurred during September 1937, which failed to heal. 

8. That on February 16, 1938, he was hospitalized at the station hospital, 
Fort Sheridan, Illinois, for treatment of the above ulcer and that at the 
present time he is undergoing treatment at that hospital. 

9. That the cause of his illness is not due to the fault or neglect of any 
person. 

10. That he entered the hospital from a full duty status. 

11. That the injury received on November 15, 1936, was determined as 
having been received in line of duty. 

12. That he was not under the influence of intoxicating liquor or narcotics 
upon entry to the hospital. 

13. That it will probably be several months before Captain Marsh is able 
to perform full duty. 

14. That Captain Donald B. Marsh, Med-Res., 3682nd Company, C. C. C., Camp 
Annawan, D-6 (Ill.), Annawan, Illinois, was on active duty with the Civilian 
Conservation Corps at the time of his injury on November 15, 1936, and has 
been on continuous active duty since that date. 


The act of June 15, 1936, 49 Stat. 1507, is worded in part, as 
follows: 


* * * members of the Officers’ Reserve Corps * * * who suffer injury 
or contract disease in line of duty while on active duty under proper orders in 
time of peace; * * * shall, under such regulations as the President may 
prescribe, be entitled, at Government expense, to such hospitalization, rehos- 
pitalization, medical, and surgical care, in hospital and at their homes, as is 
necessary for the appropriate treatment of such injury or disease, until the 
disability resulting from such injury or disease cannot be materially improved 
by further hospitalization or treatment, and during the period of such hospitali- 
zation or rehospitalization, but not for more than an aggregate of six months 
after the termination of the prescribed tour of active duty or training in 
any case to the pay and allowances, whether in money or in kind, that they 
were entitled to receive at the time such arery was suffered or disease 
contracted * * *. [Italics supplied.] 


If the facts were such as to preclude the proper use of any other 
rate of pay than the rate which the officer was receiving on Novem- 
ber 15, 1936, in the computation of pay to which entitled subsequent 
to May 7, 1938, while receiving hospital treatment, the fact that there 
was no lapse of time after relief from active duty or that the termi- 
nation of the last active duty tour found the officer in the hospital as 
a result of an injury received in line of duty would not justify a 
different conclusion from that held in 17 Comp. Gen. 810. Under the 
provisions of the act of June 15, 1936, 49 Stat. 1507, a member of the 
Officers’ Reserve Corps who suffers an injury while on active duty is 
entitled, during the 6-month period of hospitalization following the 
termination of the prescribed tour of active duty, to the same pay 
and allowances he was entitled to receive at the time the injury was 
suffered. Clearly, there is nothing in the act which implies that 
merely because a period of hospitalization immediately follows the 
completion of active duty that fact shall increase the benefits to the 
officer. 

In the instant case, however, under the facts now available, there 
appears sufficient basis for computing the Reserve officer’s benefits 
as for a captain after nine years’ service. While the findings of the 
board of officers quoted above indicate that the Reserve officer first 
suffered an injury November 15, 1936, immediately following which 
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he was hospitalized at the Station Hospital, Chanute Field, Ill., until 
December 8, 1936, and again from April 16 to May 11, 1937, it is to 
be observed that when released May 11, 1937, there was a “complete 
healing of the wound” (findings No. 5); that during 1937 there was 
a recurrence at the site of the same wound which the Reserve officer, 
a medical doctor, treated himself “with complete healing” (findings 
No. 6); and “that an ulcer again recurred during September 1937, 
which failed to heal” (findings No. 7). The last manifestation re- 
quired continuous treatment in the Station Hospital, Fort Sheridan, 
Ill., from February 16, 1938, to November 7, 1938. An abstract of the 
clinical record by the medical officer in charge dated April 21, 1938, 
attached to the board report, contains the following: 


Diagnosis.—Ulecer, chronic, indolent, junction of middle and lower third, 
anterior surface, left leg caused by pressure of his leggin on thick and de- 
vitalized scar tissue. Ulcer started in September 1987 while on authorized 
active duty at Camp Annawan, Illinois. Thick and devitalized scar tissue 
resultant from a healed ulcer in same region which started from a lacerated 
wound November 15, 1936, and did not heal until May 1937. Line of Duty: 
Yes. 


Subsequent to and notwithstanding the injury on November 15, 
1936, it is shown that the Reserve officer, either through hospital 
treatment or through his own ministrations, had recovered from its 
effects to such extent that the medical examiners of the Army ap- 
parently had considered him in sufficiently fit physical condition to 
justify additional tours of active duty subsequent thereto, namely, 
by the orders of April 13, 1937, and October 18, 1937. Although 
“September 1937” is indicated as the time of the manifestation of 
the ulcer which required the extensive hospital treatment beginning 
February 16, 1938, suggesting the existence of this disability prior 
to the last tour of ordered active duty, it appears in this connection 
that no treatment by medical officers of the Army or in Army hos- 
pitals incident to this disability was rendered until approximately 
5 months after the recurrence. The medical data thus point to a 
disappearance of the ulcer followed by at least one order directing 
an additional 6 months’ tour of duty between May 11, 1937, and 
February 16, 1938, when hospital treatment was commenced for the 
disability which began in September 1937. Giving effect to the 
conclusions and findings in the report of the board of officers and 
of the chief medical officer, Station Hospital, Fort Sheridan, IIl., 
the acute manifestation in September 1937, may be regarded for 
purposes of computation under the act of June 15, 1986, not as a 
continuance of the first treatment caused by the injury in Novem- 
ber 1936, but as a recurrence of a disease as of the later date. See 
decision A-98956, dated February 9, 1939. 

Captain Marsh having completed 9 years’ service prior to Sep- 
tember 1937, it was not error to compute his pay as an officer with 
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9 years’ service during the period of hospital treatment which began 
May 8, 1988. Credit in the accounts of the disbursing officer will 
be allowed accordingly. 


(B-9252) 
CONTRACTS—PATENT CLAUSE INTERPRETATION 


Under the patent clause in United States Standard Form No. 32, a contractor 
could not be held responsible if the Government, after obtaining the con- 
tract material, should combine it with other materials for use in such a 
way as to infringe some patent, and a statement accompanying a bid, that 
the bidder so understands the said clause, does not disqualify the bid for 
consideration along with the other bids received. 


Acting Comptroller General Elliott to the Quartermaster, Headquarters, United 
States Marine Corps, April 17, 1940: 


I have your letter of March 21, 1940, as follows: 


There are inclosed the originals of two (2) bids submitted to the Marine 
Corps by the firm of BE. I. du Pont de Nemours & Company, 35th & Gray’s 
Ferry Ave., Philadelphia, Pa., with the request that this office be advised as 
to what action should be taken in making awards thereunder, in view of the 
patent infringement clause made a part of each bid. 

The inclosed bids are fully described as follows: 


Schedule No. 563, calling for opening in the office of the Quartermaster, 
U. 8S. Marine Corps, Navy Building, Washington, D. C., on 2 February 1940. 
Schedule No. 649, calling for opening in the office of the Quartermaster, 
U. S. Marine Corps, Navy Building, Washington, D. C., on 4 March 1940. 


In the case of Schedule No. 563, the firm in question is the low bidder on 
the requirements covered by Item 11, calling for 2,000-lbs. mono sodium phos- 
phate. These requirements are to be used in treating water in the boilers at 
the Central Heating Plant, Marine Barracks, Quantico, Va., to reduce forma- 
tion of scale while maintaining low alkalinity, and to prevent embrittlement 
of the steel in plates and rivets. 

In the case of Schedule No. 649, the firm above referred to is the low bidder on 
Item 26, calling for 73,000-lbs. alum (sulphate of alumina). This alum is 
to be used to coagulate the sediment in water at the Post Water Works, 
Marine Barracks, Quantico, Va. 

In rendering your decision in this matter, information is also desired as 
to how future bids that may be submitted by the firm in question and that 
likewise may be conditioned in this manner, pertaining to a patent clause, 
should be treated. 

Your prompt attention to this matter will be appreciated, in that the 
requirements in question are very urgently required. 

Please returned the inclosed bids with your reply. 


The bids in question were submitted on Standard Form No. 31, 
paragraph 25 of which provides: 


Patents. 


. (a) The article on “Patents” as given on page 6 of Standard Form No, 32 will 
be included in all contracts awarded and orders placed. 


The article on patents, as set forth in U. 8. Standard Form No. 32, 
reads as follows: 


Article * * * Patents.—The contractor shall hold and save the Govern. 
ment, its officers, agents, servants, and employees, harmless from liability of 
any nature or kind, including costs and expenses, for or on account of any 
patented or unpatented invention, article, or appliance manufactured or used in 
the performance of this contract, including their use by the Government. * * * 
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Each of the two bids here involved was submitted with a letter of 
transmittal, as follows: 


We are submitting bid, Schedule No. * * * with the understanding that 
the patent clause means we guarantee the merchandise is sold free of valid 
patent infringement claims, but do not guarantee that the use thereof by the 
Government in conjunction with other materials will not infringe a patent. 


The bidder’s statement of its understanding of the meaning of the 
patent clause, quoted above, appears to be correct, since the bidder 
could be expected to guarantee no more than that its manufacture 
and sale of the merchandise called for does not infringe any patent. 
If after obtaining the merchandise, the Government should combine 
it with other materials for use in such a way as to infringe some 
patent, the bidder could not be held responsible therefor under the 
patent clause here involved, the contract not being for the per- 
formance by the contractor of any work but merely for the furnishing 
of materials for use in connection therewith. 

Accordingly, you are advised that the bids of E. I. du Pont de 
Nemours & Co. may be considered along with the other bids received. 

The papers are returned herewith. 


(A-90894) 
COMPENSATORY TIME FOR OVERTIME ON SATURDAYS 


Where an employee is granted compensatory time for work on a Saturday in 
excess of four hours, pursuant to the Saturday half-holiday law of March 
8, 1931, 46 Stat. 1482, he may be granted annual leave (or leave without pay 
when he has no annual leave to his credit) for the part of the day not 
covered by the compensatory time when compensatory time for only one 
Saturday is involved. 17 Comp. Gen. 920, amplified. 

An accumulation, by seasonal employees, of compensatory time for overtime 
work on Saturdays, may be carried over to the immediately succeeding 
season but not thereafter. 17 Comp. Gen. 920, amplified. 


Acting Comptroller General Elliott to the Secretary of Agriculture, April 18, 
1940: 


I have your letter of March 26, 1940, as follows: 


Reference is made to decision of May 6, 1988 (17 Comp. Gen. 920). 

With respect to question 5 (e) relative to the deferred granting of compensa- 
tory time for Saturday overtime, it is stated that compensatory time may not be 
granted on a day when no work is performed by the employee, the remainder of 
the day being charged to annual leave. While question 5 (e) in that decision 
related to compensatory time earnings accumulated over a considerable period 
the reply has Caused some doubt as to the practice of allowing annual leave for 
the remainder of a day on which an employee is granted compensatory time 
currently earned, or in small total amounts, there being no accumulation of 
several Saturdays’ earnings. 

It seems logical that an employee who is required to substitute Monday, for 
example, for the Saturday short day should be allowed the same privilege on 
Monday as he would have been allowed on Saturday ; consequently, since he could 
have been away all day Saturday by taking four hours annual leave he should be 
permitted to remain away from duty all day Monday (on which three hours 
compensatory time is granted) by taking four hours annual leave. The act 
of March 3, 1931 (5 U. S. C, 26 (a)), fixing four hours as a day’s work on 
Saturday, states that where the services of the employee cannot be spared 
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on Saturday he shall be entitled to “an equal shortening of the workday on 
some other day” which would indicate that the “other day” is intended to have 
the same status as the Saturday normally would have had. It would be decidedly 
unfair to permit employees to remain away on the short Saturday by granting 
annual leave for four hours and deny that privilege on Monday to one who 
had been required to remain on duty seven hours or more on Saturday. However, 
since the ruling previously referred to has caused some doubt in this respect, 
decision is desired whether, when overtime for only one Saturday is involved, 
the employee may remain away from duty during the whole substitute day, taking 
annual leave for the portion not covered by compensatory time. In presenting 
this question it is not intended to argue that compensatory time earnings should 
be allowed to accumulate in such way as to supplement annual leave, but only 
that the annual leave privilege which the employee could have exercised on 
Saturday should not be denied him on the day on which compensatory time 
is granted. 

While it is recognized that compensatory time earnings should not be allowed 
to accumulate unnecessarily and be so granted as to supplement annual leave, 
it would seem unduly restrictive when an employee has earned compensatory 
time less than a full day (as for two Saturdays) to prevent his being absent 
an entire day, covered by compensatory time and annual leave, especially since 
a technical requirement that some work be performed on the substituted short- 
ened day could be met by allowing an employee to take, for example, six hours 
compensatory time and three-fourths hour annual leave, working fifteen min- 
utes. In some instances it is desirable from the standpoint of the Government 
that the employee remain away a whole day rather than report for duty for a 
portion of the day, as where it is necessary that another employee be assigned 
to the same job for the remainder of the day or where resumption of a partially 
executed task requires some review of the work previously done, thus losing 
time. It is therefore desired that the answer to question 5 (e) in decision 17 
Comp. Gen. 920 be reconsidered with respect to Saturday overtime accumulation 
of less than a full day (such as six hours earned in three-hour periods on two 
consecutive Saturdays). In such case it seems logical to permit the employee 
to remain away from work one full day charging six hours to compensatory 
time and one hour to annual leave (or leave without pay, if there is no annual 
leave to his credit). 

While the decisions frequently have referred to leave with pay in connection 
with absence on account of compensatory time it has not been made clear 
whether leave without pay is in the same status as leave with pay. Under 
circumstances where an accumulation for more than one Saturday cannot be 
utilized on the same day as annual leave, decision is requested whether the 
same rule applies to leave without pay in the case of an employee having no 
unused annual leave. 

In 10 Comp. Gen. 497 it was held that the employment period of a forest 
guard could not be extended for the purpose of granting compensatory time 
that could not be allowed during the fire season. Such guards in many cases 
are furloughed over the winter and where it is not possible during the current 
season to allow compensatory time for Saturdays decision 17 Comp. Gen. 920 
permits the credit to be carried forward to the following year and granted 
after restoration to duty in the spring. Conditions may be such that there is 
no opportunity to allow the absence in the ensuing year, allowance at the close 
of the employment not being permissible as in the case of mandatory annual 
leave. Decision is therefore desired whether credit could be carried to a second 


season or whether a limit is to be recognized beyond which unused compensatory 
time credit may not be available for granting. 


The so-called Saturday half-holiday law, approved March 3, 1931, 
46 Stat. 1482, provides: 


That on and after the effective date of this act four hours, exclusive of time 
for luncheon, shall constitute a day’s work on Saturdays throughout the year, 
with pay or earnings for the day the same as on other days when full time is 
worked, for all civil employees of the Federal Government and the District of 
Columbia, exclusive of employees of the Postal Service, employees of the Pan- 
ama Canal on the Isthmus, and employees of the Interior Department in the 
field, whether on the hourly, per diem, per annum, piecework, or other basis: 
Provided, That in all cases where for special public reasons, to be determined 
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by the head of the department or establishment having supervision or control 
of such employees, the services of such employees cannot be spared, such em- 
ployees shall be entitled to an equal shortening of the workday on some other 
day: Provided further, That the provisions of this act shall not deprive employ- 
ees of any leave or holidays with pay to which they may now be entitled under 
existing laws. 


In the decision of May 6, 1938, 17 Comp. Gen. 920, to which you 
refer, there were considered in answering the questions there pre- 
sented, several prior decisions of this office stating rules for applying 
the statute, all of which have been formulated to carry out the pur- 
pose and intent of the statute stated in decision of March 7, 1931, 10 
Comp. Gen. 400, 401, to be as follows: 


The primary purpose of the act of March 3, 1931, 46 Stat. 1482, is disclosed in 
the title, “An act providing for Saturday half-holidays for certain Government 
employees.” The statute grants part of a holiday and not additional leave of 
absence. As to employees whose regular workday is 8 hours the statute grants 
a half holiday, and as to employees whose regular workday is 7 hours the 
statute grants a part holiday of 3 hours. Only in case of an emergency or 
genuine exigencies of the service should employees be required or permitted to 
work on such holidays, that is, to work more than four hours on any Saturday. 
Where for such special public reason employees are required to work more than 
four hours on any Saturday the provision in the act for compensatory time, 
quoted in your letter, is mandatory and requires “an equal shortening of the 
workday on some other day,” that is, that the employee’s regular working time 
on some other day be reduced, without loss of pay or leave time, by a period 
exactly equal to the time such employee was required to work in excess of 
four hours on the Saturday. While the compensatory time for each Saturday 
on which work is performed in excess of four hours is cumulative in the 
sease that the employee's right thereto is not lost when for public reasons it 
cannot be granted before the employee is required to work more than four 
hours on a subsequent Saturday, there appears nothing in the statute—which 
was enacted primarily for the benefit of employees—to grant an administrative 
office such broad discretionary powers with respect to the granting of compen- 
satory time as to dissipate the half holiday by dividing the period equal to the 
overtime work performed on any Saturday and requiring the employee to take 
off a portion thereof in one or two hour periods on two or more subsequent 
days, nor to require that the Saturday overtime be accumulated until it amounts 
to several days and then all be granted at one time, which would be tantamount 
to increasing annual leave instead of shortening work days. Such a procedure 
would defeat the purpose of the law. 


In the decision of May 6, 1938, the rule stated in answering nega- 
tively question 5 (e)—that compensatory time for overtime work 
on Saturday in excess of 4 hours may not be granted on another day 
“when no work is performed by the employee but when he has been 
granted annual leave for the remainder of the day” (quoting from 
question 5 (e))—related only, as stated in your letter, to compensatory 
time earnings accumulated over a considerable period of time. To 
carry over such compensatory time and grant it on a day the re- 
mainder of which the employee is absent on annual leave, would con- 
stitute, in effect, the granting of additional leave and is in contra- 
vention of the purpose of the statute. When there is involved an 
accumulation of compensatory time, the same reasons negative the 
granting thereof on another day the remainder of which an employee 
is absent from duty on leave without pay. 
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However, when there is not involved any accumulation of com- 
pensatory time, but there is involved, as stated in your letter, “over- 
time for only one Saturday,” this office concurs in the view stated 
in your letter that an employee should be permitted to take annual 
leave (or leave without pay when he has no annual leave to his credit) 
for the portion of the substitute day not covered by compensatory 
time. See particularly the proviso to the statute. 

Referring to the concluding paragraph of your letter, the accumu- 
lation of compensatory time for overtime work on more than one 
Saturday afternoon should not be carried over and credited to em- 
ployees for more than one season. To carry forward such credit 
indefinitely would be in contravention of the purpose and intent of 
the statute. See questions and answers 3 (a), (b), (c), (d) in decision 
of May 6, 1938, supra. 


(B-9236) 


LEAVES OF ABSENCE—CIVILIAN EMPLOYEES ON ACTIVE DUTY 
WITH NAVAL RESERVE 


Under the act of June 25, 1938, 52 Stat. 1175, a civilian employee may be 
granted a maximum of 15 days’ military leave in any calendar year for 
“training duty” as a member of the Naval Reserve, whether ordered to such 
training duty with or without his consent, but he is not entitled to military 
leave for active duty other than for “training.” 

A civilian employee member of the Naval Reserve, on active duty other than for 
“training” under the act of June 25, 1938, 52 Stat. 1175, who has sufficient 
annual leave to his credit to cover the required period of absence from his 
civilian position, may be paid the compensation of his civilian position for 
such leave, as well as his pay and allowances as a Reservist. Decisions 
relating to members of the Officers’ Reserve Corps of the Army, distinguished. 

Decisions to the effect that an employee forfeits all accrued annual leave to his 
credit when going on leave without pay for the purpose of performing 
military duty have been rendered inoperative by subsequent amendments 
to the Uniform Annual Leave Regulations. 


Acting Comptroller General Elliott to the Federal Works Administrator, April 
18, 1940: 


I have your letter of March 18, 1940, as follows: 


Section 9 of the act of June 25, 1938, 52 Stat. 1177, provides as follows: 

“That all officers and employees of the United States or the District of Colum- 
bia who are members of the Naval Reserve shall be entitled to leave of absence 
from their respective duties without loss of pay, time, or efficiency rating, on 
all days during which they may be employed with or without pay under the 
orders or authorization of competent authority on training duty for periods not 
to exceed 15 days in any one calendar year.” 


and under Title II, Section 315, 52 Stat. 1184, it is provided: 


“In time of peace, except as herein otherwise provided, members of the Naval 
Reserve in receipt of pay for the performance of drills, equivalent instructions, 
or duty or appropriate duties, may be required to perform such training duty 
not to exceed 15 days annually as may be prescribed by direction of the Secretary 
of the Navy. They may be given additional training or other duty either with 
or without pay as may be authorized with their consent.” 

In your decision of November 21, 1939, to the Secretary of the Interior, 19 
Comp. Gen. 513, with reference to similar provisions of law applicable to officers 
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of the Reserve Corps of the Army, it was stated that the law was intended to 
be, and is, limited in its application to the regular annual training periods of not 
to exceed fifteen days in each calendar year to which officers of the Reserve 
Corps of the Army are authorized to be ordered without their consent, and that 
the clear purpose and intent of the law was to maintain the status quo of civilian 
officers and employees of the Government—who are also members of the Officers’ 
Reserve Corps of the Army—only during the training periods not exceeding 
fifteen days each calendar year to which training they may be ordered without 
their consent, thus giving them the right to receive civilian compensation con- 
currently with military pay for such stated period. 

Mr. Sidney A. Huguenin, a field employee of the Public Works Administra- 
tion and an officer in the Naval Reserve, applied for military leave to cover the 
period from January 15 to 27, 1940, inclusive. At the time the application 
was received in the field office there was pending delivery to the employee of a 
notification of furlough effective at the close of business January 27, 1940, plus 
accrued leave. The field office notified the employee that he could take the 
military leave and would be considered in a duty status until the close of 
January 27, at which time his annual leave would start to run and at the 
expiration of the annual leave he would enter a furlough without pay status. 

Upon receipt of the application for military leave in the central office it was 
noted from the supporting order that the absence did not cover a regular 
period of training but that the employee had been ordered to duty at his 
request to attend a conference on Naval Reserve matters, and an examination 
of the leave records for previous years discloses that the regular period of 
training usually occurs during the months of June or July. It appears to this 
office that the 15 days’ leave to which the employee is entitled without loss 
of pay, time, or efficiency rating, is the 15 days referred to in section 315 of 
the act to which members of the Naval Reserve can be ordered without their 
consent. Without inference with respect to this particular case, to hold other- 
wise would create a situation where all employees who are also members of the 
Reserve Corps might anticipate the date of completion of the work for which 
their services are required and request active duty prior to the regular period 
of training, thereby obtaining additional pay imposing a burden on limited 
administrative funds. There would also seem to be for consideration the 
employee’s status when ordered to duty in connection with his regular period 
of training. If, when ordered to such duty which he may be required to per- 
form, Mr. Huguenin has obtained employment with another department of the 
Government after a break in service not involving a transfer of the leave: 
record, his record in his new position would be silent with respect to the 
military leave already granted possibly resulting in an allowance of leave in 
excess of the 15 days permitted by law. In every case where leave had been 
previously granted the regular period of training would involve performance 
of the military duty without pay, or the granting of leave without pay from 
the civilian position with a resulting forfeiture of accrued annual leave. 

The employee has protested the action denying him military leave of absence 
without loss of pay, time, or efficiency rating for the period from January 15 
to 27, 1940, inclusive, alleging that said action is not in accordance with the 
pertinent decisions or the interpretations of the same by the Navy Department, 
and he has requested that the matter be referred to your office for a ruling. 

A certified true copy of the order under which the duty was performed 
is attached. 

In case it should be held that the employee is not entitled to the military 
leave there is involved the matter of leave without pay and the forfeiture 
of accrued annual leave, and in this connection it is requested that you advise 
if your office would object to the employee refunding to the Navy the pay 
received by him as an officer of the Naval Reserve, electing to receive in lieu 
thereof his salary as a civilian employee on annual leave with pay, thereby 
maintaining a continuous status as a civilian employee permitting him to be 
paid for all of his accrued leave before entering a furlough without pay 
status. This procedure was approved in connection with another employee 
of the Public Works Administration whose case was considered in your decision 
to me of September 29, 1939, No. B-6024. 

A prompt reply will be appreciated as final settlement of the employee's 
account will necessarily be delayed pending the receipt of the same. 
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The order dated January 8, 1940, issued to Lieutenant Sidney 
Huguenin reads as follows: 


From: The Chief of the Bureau of Navigation. 
To: Lieut. Sidney HUGUENIN, D-O, USNR, Room 1701, 20 North Wacker 

Drive, Chicago, Illinois. 

Via: The Commandant, NINTH Naval District. 
Subject: Temporary active duty—chargeable against appropriation 70154- 

1700405, Subhead .004 (2), “Naval Reserve 1940.” 

1. Having requested active duty, you will report to such medical officer as 
may be designated by the Commandant, Ninth Naval District, to determine 
your physical fitness for such duty. 

2. If found physically qualified, you will proceed to Great Lakes, [llinois, 
and on January 15, 1940, report to the Commandant, Ninth Naval District, 
for temporary active duty for the purpose of attending the Group “C” Con- 
ference on Naval Reserve matters to be held at Great Lakes, Illinois, during 
the period, January 15 to January 27, 1940. 

3. Upon completion of this duty, you will report for physical examination and, 
when concluded, you will proceed to yor home; upon arrival, you will regard 
yourself released from all active duty. 

4 Pay, allowances and mileage will be chargeable against appropriation, 
701541700405, Subhead .004 (2), “Naval Reserve 1940.” 

5. The records of the Bureau indicate that you have had fourteen years, eleven 
months, and twenty-two days’ prior naval service as of January 8, 1940, com- 
puted in accordance with Section G of the Pay Bill Instructions. You have 
performed active duty since January 1, 1928, and statement of service has been 
furnished. 

6. A copy of these orders, bearing all endorsements, should be furnished the 
Bureau of Navigation, the Bureau of Supplies and Accounts, and the Comman- 
dant, Ninth Naval District, upon completion of this duty. 


In the decision of November 21, 1939, 19 Comp. Gen. 513, 515, cited 
by you, involving the case of a civilian employee who was a member 
of the Officers’ Reserve Corps of the Army, it was stated: 


The act of May 12, 1917 [40 Stat. 72], was intended to be, and is, limited in its 
application to the regular annual training periods of not to exceed 15 days in 
each calendar year to which officers of the Reserve Corps of the Army are author- 
ized to be ordered without their consent and has no application to extended or 
indefinite periods of active military duty with the Regular Army. The clear pur- 
pose and intent of the act of May 12, 1917, supra, was to maintain the status quo 
of civilian officers and employees of the Government—who are also members of 
the Officers’ Reserve Corps of the Army—only during the training periods not 
exceeding 15 days each calendar year to which training they may be ordered 
without their consent, thus giving them the right to receive civilian compensa- 
tion concurrently with military pay for such stated period. 


That decision does not hold, as seems suggested by your letter, that 
military leave of absence may be granted only when the Reserve officer 
is ordered to active military duty for training or for instruction with- 
out his consent. In that connection there is for noting the decision of 
September 17, 1938, 18 Comp. Gen. 236, holding as follows (quoting 
from the syllabus) : 

A civilian employee of the United States who is also a member of the Officers’ 
Reserve Corps, is entitled, under the act of May 12, 1917, 40 Stat. 72, to mili- 
tary leave of absence “without loss of pay, time, or efficiency rating” when 
ordered to active duty for training, or for instruction, etc., for a period not 
to exceed 15 days in any one calendar year whether the order be with or with- 


out the officer’s consent. 16 Comp. Gen. 1108, involving a period longer than 
15 days, distinguished. 
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the penultimate paragraph of said decision being as follows: 


It is immaterial whether a reserve officer is ordered voluntarily or involun- 
tarily to active duty for training or for instruction, etc., under the quoted 
statute for a period not to exceed 15 days in any one calendar year. 


Section 9 of the Naval Reserve Act of June 25, 1938, quoted in 
your letter, clearly limits the granting of military leave of absence 
with pay to civilian employees who are ordered or authorized by 
competent authority to perform “training duty” as members of the 
Naval Reserve. Section 315 of the same statute, also quoted in your 
letter, fixes a maximum period of training duty to which members 
of the Naval Reserve may be ordered without their consent to 15 days 
annually and authorizes additional periods of training or other duty 
with their consent. The purpose and intent of the two sections of 
the statute, so far as they control the granting of military leave of 
absence to civilian employees of the Government who are members 
of the Vaval Reserve, are the same as the act of May 12, 1917, con- 
trolling the granting of military leave of absence to civilian em- 
ployees of the Government who are members of the Officers’ Reserve 
Corps of the Army. Accordingly, it is held that military leave of 
absence not to exceed 15 days in any calendar year may be granted 
to civilian employees who are absent pursuant to an order or author- 
ization issued by competent authority directing them to perform 
“training duty” as a member of the Naval Reserve, whether the 
Reserve officer be ordered with or without his consent to such 
training duty. 

While Article H-5306, subdivision (3) of the Bureau of Naviga- 
tion Manual, provides that duty on “District or departmental Naval 
Reserve Policy Boards and duty in connection with selective service 
conferences” may be regarded as “training duty,” this office has been 
informally advised by the Navy Department that the order issued 
January 8, 1940, to Lieutenant Huguenin upon his own request, and 
similar orders issued to other members of the Naval Reserve during 
the current calendar year, are for active duty other than for training. 
There is nothing in the order issued to Lieutenant Huguenin indi- 
cating that the duty to be performed by him was for training. You 
are advised, therefore, that the administrative action denying mili- 
tary leave of absence to Lieutenant Huguenin for the period January 
15 to 27, 1940, inclusive, was correct. 

The last proviso to section 4 of the Naval Reserve Act of June 
25, 1938, 52 Stat. 1176, provides in pertinent part as follows: 


* * * That no existing law shall be construed to prevent any member of 


the Naval Reserve from accepting employment in any civil branch of the 
public service nor from receiving the pay and allowances incident to such 


employment in addition to any pay and _silowances to which he may be entitled 
under the provisions of this act, * * 


That portion of the statute is identical in terms with the third proviso 
to section 4 of the Naval Reserve Act approved February 28, 1925, 
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43 Stat. 1081. In applying that statute it was held in decision of 
February 17, 1937, 16 Comp. Gen. 767, as follows (quoting from the 
syllabus) : 

A civilian employee member of the Fleet Marine Corps Reserve ordered to 
training duty for a period in excess of 15 days, is entitled, under the act of 
February 28, 1925, 48 Stat. 1080, to both the salary or compensation of his 
civilian position and the pay and allowances of his rating in the Reserve not 


only for 15 days of military leave, but, also, for such authorized annual leave 
2s may have been granted to him. 


There is particularly for noting the fact that the rule set forth 
in the last-quoted decision is applicable only to civilian employees 
who are absent from civilian duty on active duty as members of 
the Naval Reserve and that said rule is different from the one appli- 
cable to civilian employees who are absent from civilian duty on 
active duty as members of the Officers’ Reserve Corps of the Army. 
See 16 Comp. Gen. 1103; 18 id. 236. 

Accordingly, if Lieutenant Huguenin had to his credit sufficient 
annual leave to cover the period January 15 to 27, 1940, inclusive, 
the time he was absent from duty in his civilian position on active 
duty, other than for training, as a member of the Naval Reserve, 
he may be paid the compensation of his civilian position for that 
period if covered by annual leave—there being for application to 
his case the rule stated in 16 Comp. Gen. 767, supra. 

Referring to the statement in your letter— 


* * * to hold otherwise would create a situation where all employees who 


are also members of the Reserve Corps might anticipate the date of completion 
of the work for which their services are required and request active duty prior 
to the regular period of training, thereby obtaining additional pay, imposing a 
burden on limited administrative funds. * 


your attention is invited to decision of this office dated February 9, 
1940, B-8231, 19 Comp. Gen. 716, a mimeographed copy of which is 
enclosed, holding as follows (quoting from the syllabus) : 

Where, due to lack of appropriations or work, the date of furlough without 
pay of an employee has once been fixed administratively se as to permit the 
employee to take his accrued unused annual leave as contemplated by sections 
8 and 9 of the Uniform Annual Leave Regulations, and the employee has had 
notice thereof, there is no requirement of law that the pay status of the em- 
ployee be extended for the purpose of granting any other form of leave of 
absence with pay, whether for sickness, or military duty, or for the purpose of 
performing witness or jury duty for the Government, whether the application 
for such extention is received in the administrative office prior or subsequent 
to the termination date properly fixed administratively. 


Referring to the penultimate paragraph of your letter, while the 
amended leave regulations apparently need not be applied in the 
instant case, it is deemed advisable to call your attention to section 9 
of the Uniform Annual Leave Regulations as amended by Executive 
Order No. 8384, dated March 29, 1940, published in the Federal 
Register for April 2, 1940, as follows: 


Leave without pay shall not be granted until all accumulated and current 
accrued leave allowable under these regulations is exhausted, except that 
* 7 . * cm * a 
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(b) An employee who is ordered to active military, naval or Coast Guard 
duty may, prior to the exhaustion of his accumulated and current accrued leave, 
be granted leave or furlough without pay during all or any portion of the 
period necessary to perform such duty. 


Section 21 of the same regulations provides that the above-quoted 
section of the regulation “* * * shall be effective as of July 1, 
1936, provided that the total amount of leave to the credit of any 
employee resulting from an adjustment of such leave on the basis 
of the regulations as herein amended shall not exceed the amount 
authorized to be accumulated by law.” Said modification in the 
regulation supersedes and renders inoperative the rule stated in a 
number of decisions of this office under the regulation in effect prior 
to such modification to the effect that an employee forfeits all accrued 
annual leave to his credit when going on leave of absence without 
pay for the purpose of performing military duty. See 18 Comp. 
Gen. 94; id. 653; 19 id. 552. 


(B-8883) 
MILEAGE—MILITARY ACADEMY GRADUATES 


Under the act of August 9, 1912, 37 Stat. 252, a graduate of the United States 
Military Academy appointed as an officer of the Army is entitled to mileage 
from his home to his first duty station when he has traveled to said station, 
without reference to whether the travel was actually performed from his 
home and regardless of where he may have been when he received his 
travel orders. 

Assistant Comptroller General Elliott to Lt. Col. H. G. Coykendall, United 
States Army, April 20, 1940: 


There has been considered your letter of February 8, 1940, as 
follows: 


1. The attached Standard Form #1071, and supporting papers, stated in favor 
of 2d Lieut. John W. Medusky, 29th Engrs., covering claim for mileage from 
West Allis, Wis., to New York, N. Y., and from San Francisco, Calif., to Ocean- 
side, Calif., is forwarded with request that decision as to payment in question 
be rendered under the provisions of par. 1b, AR 35-730, and paragraph 42, Finance 
Circular B-1, dated April 1, 1988. 

2. Payment of the claim is considered illegal on the premise that mileage is 
payable from the place of receipt of orders only, and not from officer’s home as 
stated, in view of 18 Comptroller’s Decisions 141, 


The papers attached to the voucher show that Lieutenant Medusky 
graduated from the United States Military Academy, West Point, 
N. Y., in the class of 1939; that he was granted 3 months’ graduation 
leave commencing at noon June 12, 1939; and that, by paragraph 61 
of Special Orders No. 167, dated War Department, Washington, D. C., 
July 20, 1939, he was directed to proceed from West Allis, Wis., and sail 
on the transport scheduled to leave. New York, N. Y., on November 
7, 1939, for San Francisco, Calif., and upon arrival at the latter place 
to report to the commanding officer, 29th Engineers, Oceanside, Calif. 
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By letter of August 7, 1939, he was advised by The Adjutant General 
that he was authorized to proceed overland from West Allis, Wis., to 
Oceanside, Calif., instead of by transport as provided in his orders 
on the condition that no additional expenses to the United States would 
be incurred. 

The voucher shows he received the orders under which wie travel 
was performed at Niverville, N. Y., and the voucher is stated (al- 
though not extended) to claim mileage from West Allis, Wis., to 
New York, N. Y., and from San Francisco, Calif., to Oceanside, 
Calif. Your submission questions whether he is entitled to mileage 
from West Allis, Wis., to New York, N. Y., having received the order 
and having traveled in obedience to the orders from Niverville, N. Y., 
a place nearer New York than West Allis, Wis., as, under the mileage 
Jaws, in the absence of a statutory provision otherwise, mileage is 
payable only for necessary travel actually performed after receipt of 
orders between the points involved, or to the place designated, in 
the orders directing the travel. The case involved in the decision to 
which you refer, 18 Comp. Dec. 141, illustrates the general rule. 
In that case an officer of the Navy, having proceeded from his home 
where he had been directed to await orders, received his orders in 
Washington, D. C., and mileage was allowed only from Washington, 
D. C., and not from his home. However, there is a special provi- 
sion of law applicable to cadets of the United States Military Acad- 
emy. The act of August 9, 1912, 37 Stat. 252, 10 U. S. C. 744, 
provides: 


That hereafter a graduate of the Military Academy shall receive mileage 
as authorized by law for officers of the Army from his home to the station 
which he first joins for duty. 


In a decision of May 20, 1913, 19 Comp. Dec. 738, this provision 
was considered. It is there stated that prior to the enactment of said 
provision cadets were allowed mileage from West Point to their first 
station, and in that case, although travel was performed from West 
Point to Fort Crook, Nebr., mileage was allowed only from the home 
of the former cadet, Arlington, Ohio. 

As in all cases travel is performed from West Point to the station 
assigned the cadet upon graduation and appointment as an officer of 
the Army, this provision fixes a different measure for payment of 
mileage, the home of the officer being substituted in all cases for 
West Point, regardless of whether the distance be greater or less than 
would otherwise have been payable from West Point, and payment 
from the home to the first station is payable without reference to 
whether travel was actually performed from the cadet’s home. The 
travel required to the station assigned must in all cases be performed 
to entitle to the payment of mileage but when so performed the meas- 
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ure of payment is the distance from the officer’s home, as determined 
by the War Department, to his assigned station, regardless of where 
he may be when he receives the travel orders. 

The incomplete voucher is returned herewith. 


(B-9318) 
CONCESSIONS—ADVERTISING REQUIREMENTS 


The proposal of the restaurant concessionaire in the National Zoological Park 
to pay, for the privilege of operating the restaurant during the next fiscal 
year, the same price as stated in his present agreement, plus the expense 
of moving into a new building to be erected, may not be accepted without 
first ascertaining, by advertising for bids, that no prospective concessionaire 
would pay a higher price. 

The monetary return to the United States from the restaurant concession in 
the National Zoological Park is only one of several considerations which 
necessarily are involved in selecting the concessionaire, but a comparison 
of the value of the financial return with the value of other considerations 
should be made only after the maximum financial return has been determined 
by advertising for bids. 


Acting Comptroller General Elliott to the Secretary, Smithsonian Institution, 
April 22, 1940: 


I have your letter of March 26, 1940, as follows: 


The present frame restaurant building in the National Zoological Park is in 
bad condition, and a contract has been awarded for the erection of a new build- 
ing which will be of permanent construction and will be in harmony with the 
permanent buildings for animals in the park, including those erected in recent 
years, such as the reptile house, the small mammal house and the pachyderm 
house. 

The present concessionaire of the restaurant is Mr. Sidney W. Leech, who is 
operating under a three-year contract ending June 30, 1940. He pays for the 
concession the amount of $9,012.00 per annum, which is considered a very good 
price. Mr. Leech has maintained the service in this restaurant most satisfac- 
torily, serving good meals and refreshments at reasonable prices and handling 
large crowds or special groups of patrons in an efficient manner. 

There is uncertainty as to the time the new restaurant building will be ready 
for occupancy, but it is thought that it will not be completed until well into the 
next fiscal year. It is not thought probable that intelligent competitive bidding 
can be secured for this concession at the new site until the new building is com- 
pleted and ready for occupancy. Mr. Leech is willing to extend his present 
contract for one year and to bear the expense entailed in moving from the 
present restaurant into the new building. 

I respectfully request permission to extend the present contract with Mr. Leech 
until June 30, 1941, as I think it would be to the best interest of the Zoo and 
the Zoo-going public to do so. 


The matter of the restaurant concession at the National Zoological 
Park has been presented for consideration by this office on several 
occasions in the past. By letter of March 19, 1929, you requested 
decision as to’‘whether-you were authorized to renew for 1 year a con- 
tract then in effect, which had been renewed annually for several years 
prior to that time. You stated that the holder of the contract had 
been rendering satisfactory service and that it seemed desirable to 
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renew his coritract rather than undertake competitive bidding. You 
were informed in decision of April 4, 1929, A-23158, that: 

The policy of the Government in the matter of requiring advertising and com- 
petition in the letting of all Government contracts—regardless of whether the 
subject matter of the contract is to be acquired or disposed of—except where 
otherwise specifically provided by statute, is now well established by legislative 
enactments and decisions of the courts and accounting officers. While it is not 
required that concessions be let to the highest bidder without regard to other 
considerations, such as the responsibility of the highest bidder, the convenience 
to the public, etc., these considerations are not se paramount as to justify the 
exclusion of efforts to secure the best prices obtainable by inviting bids therefor 
with appropriate stipulations as to what will be required of bidders. Where, 
after advertising and competition has been had, it is the view of the adminis- 
trative office concerned that the concession should be awarded to other than 
the highest bidder, the matter should be submitted to this office before an award 
is made with a complete report as to the facts involved and the reasons for pro- 
posing to accept other than the highest bid. 


By letter of April 18, 1930, you requested approval of a proposal 
to advertise for bids for the restaurant concession for 3-year periods. 
It is significant that at the date of your last-mentioned letter the res- 
taurant concessionaire was paying a fee of $225.50 per month whereas 
the fee payable under the contract which you had theretofore re- 
quested permission to renew was only $125 per month. By decision of 
May 17, 1930, A~-23158, you were informed there was no legal objection 
to the award of a contract covering the concession for a 3-year period. 

The matter was again presented for consideration by your letter of 
May 7, 1934, wherein you requested decision as to whether you might 
extend for the period July 1, 1934, to June 30, 1936, a contract under 
the terms of which Mr. Sidney W. Leech held the privilege of operat- 
ing the park restaurant in consideration for payment of a fee of 
$4,212 for the fiscal year ending June 30, 1934. You were informed 
by decision of May 16, 1934, A~23158, A-55475, that the case was gov- 
erned by the same considerations stated in the above-quoted portion 
of the decision of April 4, 1929, and that the contract with Mr. Leech 
might not legally be extended for any period after June 30, 1934, the 
expiration date fixed by the terms of said contract. 

Again, by your letter of June 18, 1937, there was presented your 
request for decision as to whether you might accept the bid of Mr. 
Sidney W. Leech to pay $9,012 per annum for the privilege of 
operating the park restaurant for the 3-year period July 1, 1937, to 
June 30, 1940, notwithstanding another bidder had agreed to pay 
$9,120 per annum for the same privilege. In decision of June 25, 
1937, A-87008, you were informed as follows: 


It appears that Mr. Leech first obtained the concession here involved by 
submitting a bid of $4,212, the highest of three bids received, for the fiscal year 
1984; that, as a result of competitive bidding, he obtained the concession for the 
3-year period ending June 30, 1937, at the price of $6,006 per year, and that 
his bid for the next 3-year period is $9,012 per year. Therefore, there would 
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appear to be no room for doubt that it is in the interest of the Government 
to award such concessions only after advertising and on a competitive basis. 

However, the highest bid received as a result of the present advertising is 
only $108 a year higher than Mr. Leech’s bid, and while it has not been estab- 
lished that the high bidder could not or would not render satisfactory service 
if awarded the concession, in view of the small difference between the two 
bids and the fact that the primary object in awarding the concession is to 
obtain satisfactory service for the visitors of the Zoological Park rather than 
the production of revenue, this office is not required to object to the award 
of the contract in the present instance to Mr. Leech if, in the exercise of your 
administrative discretion, you determine that such action is ,in the interest of 
the Government. 


Briefly summarizing the results secured from competitive bidding 
for this particular concession, it will be noted that in 1928 the con- 
tract was let for a fee of $125 per month, or $1,500 per year; that 
bids received in 1929 resulted in a fee of $225.50 per month, or 
32,706 per year; that in 1933 a contract made for the fiscal year 1934 
provided for a fee of $4,212 per year which was increased to $6,006 
per year for the succeeding 3-year period and to $9,012 per year for 
the 3-year period ending with the fiscal year 1940. In view of the 
fact that the return to the Government from the concession appears 
to have increased many times over under a system of competitive 
bidding, the propriety of continuing that system can hardly be 
controverted. 

As indicated by the above-quoted portions of the decisions of April 
4, 1929, and June 25, 1937, this office is not unmindful of the fact that 
the monetary return to the United States from the concession is only 
one of several considerations which necessarily are involved in selecting 
the concessionaire; and, in the decision of June 25, 1937, this office 
accepted your determination that other factors outweighed the small 
difference in monetary return there involved. It is apparent, however, 
that a true comparison of the value of the financial return from the 
concession with the value of other considerations which are involved 
can be made only after the maximum financial return has been deter- 
mined by advertising for bids. 

It is to be presumed that the concession, when housed in a new and 
permanent structure containing better and more modern facilities and 
providing more attractive surroundings than the present building 
affords, will be of greater value to the holder thereof, and that such 
increased value will be reflected in the bidding for the privilege of 
operating the park restaurant in the proposed new building. For 
that reason it would appear inadvisable to link the bidding for the 
concession in the two buildings for a lengthy period. However, there 
would appear to be no reason why there should not be issued invita- 
tions—setting forth as fully as possible a description of the new 
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building and fhe approximate date when it will be ready for occu- 
pancy—for bids for the concession for the fiscal year 1941, rather 
than for a 3-year period. The acceptance of Mr. Leech’s proposal to 
operate the restaurant for the fiscal year 1941 at the price stated in 
his present agreement, plus the expense of moving into the new build- 
ing, without first ascertaining that no other prospective concessionaire 
would pay a higher price, is not authorized. 

If there be reason to believe that the new building will be ready 
for occupancy within a few months after the end of the present fiscal 
year, this office would not be required to object to permitting Mr. 
Leech to continue to operate the restaurant in the old building under 
the terms of his present contract during that time, provided bids for 
the concession in the new building are solicited when it is ready for 
occupancy. 


(B-9223) 


LORTON REFORMATORY LAUNDRY SERVICES—EMERGENCY 
RELIEF APPROPRIATION AVAILABILITY 


There is no inhibition in the Emergency Relief Appropriation Act of 1939, 53 
Stat. 927, against the procurement for administrative needs, of supplies or 
services involving convict labor, and laundry services which represent an 
administrative expense of the National Youth Administration are for pro- 
curement from the Lorton Reformatory Laundry with reimbursement from 
funds appropriated to the Administration by said act. 15 Comp. Gen. 542 
and 16 id. 380, distinguished. 


Acting Comptroller General Elliott to the Federal Security Administrator, 
April 23, 1940: 


There has been submitted to this office, for audit in advance of 
payment, voucher in favor of the Collector of Taxes of the District 
‘of Columbia for $1.91 as payment for laundry services rendered the 
National Youth Administration during January 1940, by the laundry 
at Lorton Reformatory, together with explanatory letter of March 
16, 1940, from the office of the Commissioner of Accounts and De- 
posits, in pertinent part, as follows: 


It will be noted that the services for which reimbursement is being made 
are laundry services apparently rendered by convict labor in the Lorton Peni- 
tentiary, Lorton, Virginia. The National Youth Administration contemplates 
reimbursement for these services from Emergency Relief Funds, Expenditure 
Symbol 280009, Emergency Relief, National Youth Administration, Administra- 
tive Expenses, 1940. 

It will be further noted in the certified true copy of letter dated August 21, 
1939, that request, was, made of the. Procurement Division by the National 
Youth Administration that a contract be accomplished to cover weekly laundry 
services for the remainder of the current fiscal year, but in reply dated Sep- 
tember 14, 1939, certified true copy of which is attached, signed by J. W. 
Peed, Chief, Purchase Division, Procurement Division, the National Youth 
Administration was advised to the effect that it would be in the best interests 
of the Government to have the laundry work performed by the D. C. Reforma- 
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tory at Lorton, Virginia, and it was suggested that arrangements be made with 
that institution to collect and deliver the laundry of the National Youth 
Administration. 


However, your attention is invited to Decisions of the Comptroller General 
rendered in 15 C. G. 542 and 16 C. G. 380, wherein monies made available by 
the Emergency Relief Appropriation Act of 1935, were held not to be available 
for the purchase of materials and supplies made by convict labor in Federal 
Prisons. In view of the fact that the services in the instant case involve the 
use of convict labor, it appears that there is reasonable doubt that the pro- 
posed payment is within the purpose and spirit of the Hmergency Relief Ap- 
propriation Act of 19389. 

Inasmuch as the National Youth Administration was transferred to the 
Federal Security Agency by virtue of the Reorganization Act of 1939, your at- 
tention is also invited to title 1, part I, section 4 (d) (3) of that act wherein it is 
stated in part “* * * such unexpended balances so transferred shall be used 
only for the purposes for which such appropriation is originally made.” Accord- 
ingly, it would appear that any limitations, expressed or implied in the Emergency 
Relief Appropriation Act of 1939, insofar as they affect funds appropriated to the 
National Youth Administration by that act, are carried over and are applicable 
to the National Youth Administration as set up within the Federal Security 
Agency by the Reorganization Act of 1939, 


By the act of March 26, 1930, 46 Stat. 97-98, provision was made for 
the erection and equipment of a suitable laundry building at the Lorton 
Reformatory. The apparent purpose of this enactment was to provide 
a laundry to do all laundry work for the Federal Government (see 
pages 758-768 of the hearings before the Subcommittee of the House 
Committee on Appropriations considering the District of Columbia 
appropriation bill for 1931), and, accordingly, in decision of this office 
dated January 28, 1932, A-40321, it was stated that “it would appear 
doubtful administrative procedure” to have laundry work of Federal 
departments and establishments in Washington done elsewhere than 
at Lorton. Of course if the Congress should see fit to provide, either 
specifically or by necessary implication, that the laundry work of any 
given agency should be performed by commercial establishments or 
otherwise than at Lorton, then such purpose would be given full effect 
and the above rule would be modified in its application accordingly. 

Under the facts of the present case there is for determination whether 
the terms and purposes of the Emergency Relief Appropriation Act of 
1939, Joint Resolution of June 30, 1939, 53 Stat. 927, are such as to 
indicate an intention on the part of the Congress that laundry work 
such as that here involved, when paid for from these emergency funds, 
shall be procured from private enterprise. 

The purpose of section 1 of the said Emergency Relief Appropri- 
ation Act, as expressed therein, is “to continue to provide work for 
needy persons on useful public projects in the United States and its 
Territories and possessions.” [Italics supplied.] Incidental to the 
accomplishment of this main purpose, however, certain expenses of 
and administrative and nonproject nature must necessarily be incurred. 
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This is recognized by the provision of section 1 (b) of the act that “The 
funds provided in this section shall be available for (1) administra- 
tion; (2) the prosecution of projects * * *.” In section 2 (a) of 
said joint resolution an appropriation is made to the National Youth 
Administration “In order to provide assistance to needy young 
persons,” and section 2 (c) provides that not to exceed 5 per centum 
of the amount so appropriated “may be used for administration.” 

Under “General and Special Provisions” section 10 of the said joint 
resolution provides : 


(a) Funds appropriated in this joint resolution to the various Federal agencies 
shall be so apportioned and distributed over the period ending June 30, 1940, 
and shall be so administered during such period as.to constitute the total amount 
that will be furnished to such agencies during such period for the purposes 
herein set forth. ‘ 

(b) The funds made available by this joint resolution shall be used only for 
work relief or relief for persons in need except as otherwise specifically provided 
herein. 


There is no provision in the joint resolution which either expressly 
or impliedly conveys the intention that differént legal requirements 
shall prevail when services or supplies are procured with funds therein 
made available to meet administrative needs than when similar services 
or supplies are procured with other Federal funds to meet such needs. 
Neither does the said resolution contain any inhibition against the pro- 
curement, for administrative needs, of supplies or services into which 
convict labor had entered. Accordingly, you are advised that the 
laundry services here in question, representing an administrative ex- 
pense of the National Youth Administration, were properly for pro- 
curement from the Lorton Reformatory laundry. 

The decisions of December 19, 1935, 15 Comp. Gen. 542, and October : 
15, 1936, 16 Comp. Gen. 380, referred to in the above-quoted letter, were 
rendered with reference to the particular terms of the Emergency 
Relief Act of April 8, 1935, and the First Deficiency Appropriation 
Act, fiscal year 1936, and are not applicable to the procurement here 
involved. 

The voucher in question will be certified for payment and returned 
through the usual channels. 


(B-9460) 


STATUTORY CONSTRUCTION—APPROPRIATIONS—AVAILABILITY 
LIMITATIONS 


An appropriation for a specific object is available for that object to the exclusion 
of a more general appropriation, and the exhaustion of the specific appro- 
priation does not authorize charging the excess payment to the more general 
appropriation. 
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Where an appropriation includes a specific amount for a particular object the 
inclusion of the words “not to exceed” or similar language is not necessary 
to establish a limitation or maximum amount which may not be exceeded. 

The amount made available in the Second Deficiency Appropriation Act of May 
2, 1939, under the Alaska Railroad, for a public building for which no other 
appropriation has been authorized or made, must be considered as exclu- 
sively available for the purpose and may not be supplemented from other 
funds in the absence of a specific authorization by the Congress. 


Acting Comptroller General Elliott to the Secretary of the Interior, April 23, 
1940: 


I have your letter of April 3, 1940, as follows: 


The Second Deficiency Appropriation Act approved May 2, 1939 (Public No. 61, 
76th Congress) appropriated $200,000 for The Alaska Railroad as follows: 

“Territory of Alaska, the Alaska Railroad: For an additional amount to be 
available from the general fund of the Treasury for every expenditure requisite 
for and incident to the authorized work of the Alaska Railroad, including the 
Same purposes and the same objects specified under this head in the Interior 
Department Appropriation Act, 1939, including $1,000 additional for printing 
and binding, and including $45,000 for replacement of a warehouse destroyed 
by fire, $200,000, to continue available until expended.” 

For a number of years the railroad’s annual appropriation acts have made 
the revenues or all amounts received by the railroad available “for every expendi- 
ture requisite for and incident to the authorized work of The Alaska Railroad, 
including maintenance, operation and improvements of railroads in Alaska” and 
have placed a limitation on the amounts to be expended for salaries in the 
Washington office and for printing and binding. In addition thereto the 1936, 
1937, and 1988 appropriation acts appropriated amounts with a proviso that all 
or part of the amount appropriated shall be available only for such capital 
expenditures as are chargeable to capital account and placed no limit on the 
cost of any one capital item and the revenues or other available funds were 
used to supplement the amounts made available for capital expenditures. The 
1939 appropriation act appropriated $160,000 with no restriction as to expendi- 
ture. None of the annual appropriations in the last ten years have been 
restricted to the fiscal year. 

Because the words “not to exceed” were not applied in the act to the 
$45,000 made available for the warehouse in the Second Deficiency Appropria- 
tion Act, 1989, and because operation revenues and other receipts had been 
made available for every expenditure requisite for and incident to the author- 
ized work of The Alaska Railroad, including improvements, without limitations 
on amounts to be expended therefor, the railroad did not construe the amount 
specified for the warehouse in the deficiency appropriation as a limitation on 
the total cost and by using other available funds to supplement the $45,000 
appropriation has constructed a warehouse suitable to its needs and costing 
in excess of that amount. The building as completed includes a heating system, 
a cold storage plant, shelving, and an elevator, and these items have been 
included as part of the cost in accordance with the Interstate Commerce Com- 
mission classification of expenditures. 

In view of the foregoing will you please advise whether payments for the 
warehouse made by The Alaska Railroad in line with past practices from 
revenues of operation and other receipts made available for such capital im- 
provements, above the amount of $45,000, will be approved by your office? 


It is a well established rule of statutory construction that an ap- 
propriation for a specific object is available for that object to the 
exclusion of a more general appropriation (4 Comp. Gen. 476; 5 id. 
899; 7 id. 400) and that the exhaustion of a specific appropriation 
does not authorize charging the excess payment to a more general 
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appropriation. 1 Comp. Gen. 312. See also section 3733, Revised 
Statutes, which provides: 


No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the Gov- 
ernment to pay a larger sum of money than the amount in the Treasury 
appropriated for the specific purpose. 


The inclusion of the words “not to exceed” or similar language 
is not necessary to establish a limitation when the appropriation 
includes a specific amount for a particular object. A-99732, Janu- 
ary 13, 1939; B-5526, September 14, 1939. 

The regular appropriation for The Alaska Railroad for the fiscal 
year 1939, act of May 9, 1938, 52 Stat. 339, provides: 


For every expenditure requisite for and incident to the authorized work of the 
Alaska Railroad, including maintenance, operation, and improvements of rail- 
roads in Alaska; maintenance and operation of river steamers and other boats 
on the Yukon River and is tributaries in Alaska; operation and maintenance 
of ocean-going or coastwise vessels by ownership, charter, or arrangement with 
other branches of the Government service, for the purpose of providing addi- 
tional facilities for the transportation of freight, passengers, or mail, when 
deemed necessary, for the benefit and development of industries and travel 
affecting territory tributary to the Alaska Railroad; stores for resale; payment 
of claims for losses and damages arising frem operations, including claims of 
employees of the railroad for loss and damage resulting from wreck or accident 
on the railroad, not due to negligence of the claimant, limited to clothing and 
other necessary personal effects used in connection with his duties and not 
exceeding $100 in value; payment of amounts due connecting lines under traffic 
agreements; payment of compensation and expenses as authorized by section 
42 of the Injury Compensation Act approved September 7, 1916 (5 U. 8S. C. 793), 
to be reimbursed as therein provided, $160,000, in addition to all revenues 
received by the Alaska Railroad during the fiscal year 1939, to continue available 
until expended: Provided, That not to exceed $6,000 of this fund shall be 
available for personal services in the District of Columbia during the fiscal 
year 1989, and no one other than the general manager of said railroad shall 
be paid an annual salary out of this fund of more than $7,500: Provided further, 
That not to exceed $10,000 of such fund shall be available for printing and 
binding. 


The appropriation thus made clearly is not one providing specifi- 
cally for the construction of buildings or other structures; but for 
the building here in question the Congress specifically appropriated 
in the Second Deficiency Act the sum of $45,000. That amount hav- 
ing been appropriated for a public building for which no other 
appropriation has been authorized or made must be considered as 
exclusively available for such purpose. Accordingly, credit will not 
be allowed for any payments for the construction of the warehouse in 
excess of $45,000 in the absence of an additional appropriation or 
authorization by the Congress. 





DECISIONS OF THE COMPTROLLER GENERAL 


(A-79026) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ALASKA RAILROAD 
TRAINMEN 


Trainmen of The Alaska Railroad who are employed without limitation as to 
length of service or for definite periods in excess of 6 months and who hold 
seniority rights are “permanent employees” and not “indefinite employees” 
within the meaning of the Uniform Annual and Sick Leave Regulations. 

Permanent trainmen of The Alaska Railroad working off the “extra board” may 
be given credit in the computation of annual and sick leave under the acts 
of March 14, 1936, 49 Stat. 1161, 1162, for every day of actual service that 
they work off the “extra board,” even though the periods of service are 
not continuous and no one period continues for a full month. 16 Comp. Gen. 
865, modified. Rule as to “indefinite” employees distinguished. 

Section 17 of the Uniform Sick Leave Regulations does not preclude the grant- 
ing of sick leave to a permanent trainman of The Alaska Railroad working 
off the “extra board,” for a period of sickness during which he would have 
been required to work had he not been sick, even though said period im- 
mediately followed a period of inactive duty during which he was required 
to be available for work. 


Acting Comptroller General Elliott to the Secretary of the Interior, April 25, 
1940: 


I have your letter of April 8, 1940, as follows: 


Will you please advise about the following matters relating to the application 
of the leave acts of March 14, 1936, 49 Stat. 1161 and 49 Stat. 1162, to the 
trainmen on The Alaska Railroad. 

The working agreement with the trainmen on The Alaska Railroad provides 
that all passenger, freight, mixed, work, snow, rotary, yard, and helper train 
service using the main line for a period of more than seven days shall be bulle- 
tined for five days and the senior trainmen making application for such position 
shall be assigned thereto. Trainmen assigned to bulletined positions are con- 
sidered assigned trainmen and are not required to work more than 26 days per 
month and are paid on the basis of a guaranteed monthly minimum salary. 

When a passenger train, freight train, work train, or other train service is 
required and it is considered that it will not be operated for more than seven 
days or pending the bulletining and assignment of crews to an assigned run, 
the senior available trainmen on the extra board are called for the service and 
while so working are considered unassigned trainmen working on extra or 
unassigned runs, or “working off the extra board.” 

The majority of the trainmen on The Alaska Railroad hold seniority rights 
as conductor and brakeman and during a year many of them will work from 
time to time as either conductor or brakeman and as assigned trainmen and 
unassigned trainmen. 

When an assigned run is discontinued a trainman— 

(1) May transfer over to another assigned run or unassigned run either as 
conductor or brakeman by exercising his seniority over a junior employee; 

(2) May go on the extra board and be available for service in the first posi- 
tion, either as conductor or brakeman, that his seniority would entitle him to 
hold or for which he may be called, and work intermittently. 

(3) May take annual leave or leave without pay. 

Trainmen do not receive any salary for time on the extra board unless they 
perform service and while on the extra board they must be ready at any time, 
day or night, to answer a call on 114 hours’ notice to perform service for which 
they are paid the regular rate for position filled and can be disciplined for 
failure to answer call on such notice. When the extra service is completed 
they go back on the extra board and are available for subsequent. calls. 

Trainmen working off the extra board, that is, performing service on extra 
runs and unassigned service when needed, very rarely work every day during 
a thirty-day period and while not guaranteed a monthly minimum wage for 
extra service like on assigned runs, they sometimes earn during a thirty-day 
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period or a calendar month, more than the guaranteed monthly minimum wage 
of an assigned trainman. 

In decision of January 14, 1937, 16 Comp. Gen. 648, it was held as follows: 

“* * * it now appears from rules quoted in your letter, supra, that reg- 
ularly assigned engineers, firemen, conductors, baggagemen, and brakemen, are 
paid a guaranteed monthly minimum wage if they are available for duty even 
though work is not performed, and, under certain conditions, are credited for 
pay purposes with 8 hours on Sundays and holidays on which no work is per- 
formed. This basis of payment clearly has not the elements of ‘when actually 
employed’ as that term is ordinarily understood and as used in section 19 of 
the Uniform Annual Leave Regulations and in section 22 of the Uniform Sick 
Leave Regulations excluding from the benefits of the leave acts of March 14, 
1936, ‘Employees not required to be continuously employed during regular tour 
of duty, such as: (1) Employees who are paid [only when actually employed.’ 
Hence, they may be regarded as paid] on a full-time basis rather than when 
actually employed and are entitled to both annual and sick leave of absence with 
pay under the terms of the acts of March 14, 1936, 49 Stat. 1161 and 1162, and 
pursuant to the terms and conditions of the Uniform Annual and Sick Leave 
Regulations issued pursuant thereto. 

“This decision is limited in effect to regularly assigned trainmen whose condi- 
tions of employment and compensation are controlled by the rules quoted in 
your letter.” 


and in decision of March 17, 1937, 16 Comp. Gen. 865, it was stated: 


“Your letter would seem to indicate an understanding that when a regularly 
assigned trainman is temporarily performing service other than on an assigned 
run, he does not earn leave. Such was not the intent of the decision. If, 
as we understood from your former submission, these regularly assigned 
trainmen are permanent employees of the United States and, therefore, entitled 
to leave with pay under the law and regulations, they earn leave during 
all periods of service for The Alaska Railroad whether on an assigned run, 
or on an extra or unassigned run or while performing any other kind of 
service under the terms of their employment. It is not the character of 
the service performed which entitles them to leave but the permanent basis 
or continuous nature of the employment. Of course, they are not entitled 
to accrue leave for periods on the ‘extra board’ or during any other period 
of lay-off without pay. 

“* * * As regularly assigned trainmen are permanent employees, not 
temporary, they may accrue leave through more than one period of continuous 
active service of not less than one month, regardless of the character of the 
service performed, separated by lay-off or furlough periods without pay.” 

To properly administer the annual leave act in its application to trainmen 
. an explanation is desirable regarding the last paragraph quoted above, parti- 
cularly the thirty-day service restriction required to accrue annual jeave in 
view of the fact that annual leave for permanent employees is on an annual 
basis. 

Review is requested of decision that trainmen “are not entitled to accrue 
leave for periods on the ‘extra board.’” It is believed that this decision has 
reference only to the days on the extra board when no service is performed. 
In view of the other decisions it would appear that trainmen who hold seniority 
rights and are classed as permanent employees when on assigned runs should 
not lose their status as permanent employees when they go on the extra board 
and that they should accrue annual leave while on the extra board in propor- 
tion to the number of days worked. 

If it is held that trainmen working off the extra board retain their status 
as permanent employees, shall the 14% days’ sick leave accrue for each 30 days 
on the extra board or for each accrual of 30 days on which work is performed? 

The last day worked by a trainman working off the extra board was May 19th 
and, though he continued to protect the extra board and was available for service, 
he performed no work May 20th to June Ist, inclusive. On June 2nd he became 
sick and was hospitalized for nine days, June 2nd to 10th, inclusive. He worked 
June 11th and was sick June 12th and 13th. He was on the extra board, but per- 
formed no service June 14th to 17th, inclusive, and on June 18th he went on an 
assigned run. During the period that he was sick, work that he would have 
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dione if not prevented by illness was performed by employees junior in seniority 
on two occasions, one employee worked 19 hours 40 minutes (work and deadhead 
time) on June 2nd and another employee worked 9 hours 10 minutes each day, 
June 8th and 9th. At the time that he was taken sick on June 2nd, he had no 
accumulated or current annual leave to his credit, but had accumulated 16 days 
sick leave. Section 17 of E. O. No. 7846 provides that sick leave shall not be 
granted immediately following a period of absence in a nonpay status and in 
accordance therewith sick leave was not granted the trainman in the case cited 
for the period June 2nd to 10th, but he was paid sick leave for June 12th and 
13th. Should this trainman have been paid sick leave for all or any part of the 
period June 2-10, inclusive, in view of the fact that he had accumulated sick 
leave to his credit? 

In the above submission reference is made to trainmen, who consist of the 
conductors and brakemen, and it should be noted that the enginemen, consisting 
of the locomotive engineers and firemen, work under the same conditions and 
have a similar working agreement and that the decisions will likewise apply 
to them. 


The statement in the decision of March 17, 1937, 16 Comp. Gen. 865, 
that the employees there involved “are not entitled to accrue leave for 
periods on the ‘extra board,” does not expressly hold, nor was it in- 
tended to hold, that trainmen of The Alaska Railroad did not earn 
leave for periods on the “extra board” when actual service is performed. 
Therefore, your understanding “that this decision has reference only 
to, the days on the extra board when no service is performed,” is cor- 
rect. However, the decision did state the rule that leave is earned by 
trainmen of The Alaska Railroad only for continuous periods of actual 
service of not less than 1 month. That is the rule which has been 
applied in the decisions of this office to Federal employees classed as 


“indefinite,” as defined in the annual and sick-leave regulations (sec. 1) 
as follows: 


“Indefinite employees” are those appointed for the “duration of the job” and 
those who, although paid only when actually employed, are continuously em- 
ployed or required to be available for duty for a period of not less than one 
month, as distinguished from part-time or intermittent employees. 


See 17 Comp. Gen. 1017; 18 éd. 400; id. 457. 
The definition of “permanent employees,” section 1 of the same regu- 
lations, is as follows: 


“Permanent employees” are those appointed without limitation as to length of 
service or for definite periods in excess of 6 months. 


From the facts now presented, it is believed that permanent train- 
men of The Alaska Railroad who are appointed or employed without 
limitation as to length of service or for definite periods in excess of 6 
months and who hold seniority rights are more accurately classed as 
“permanent employees” as defined in the leave regulations. Although 
the conditions of their employment require them to go on the “extra 
board” upon termination of an assigned run—there remaining avail- 
able for periods of duty rarely, if ever, lasting as long as 30 days con- 
tinuously—the conclusion is justified that the 30 continuous day rule 
stated in the decision of March 17, 1937, swpra, need not be applied to 
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them. That is to say, every day of actual service (whether continuous 
or not) that they work off the extra board—excluding periods in a 
nonpay status—may be included in computing the amount of annual 
and sick leave earned. 

Section 18 of the uniform annual leave regulations (Executive Order 
No. 8384, dated March 29, 1940) provides as follows: 


The heads or governing bodies of the various governmental agencies to which 
this Executive order applies shall be responsible for the proper administration 
of these regulations insofar as they pertain to the granting of annual leave to 
employees under their respective jurisdictions; and they may, within the limits 
authorized by law, issue such regulations as are not inconsistent with these 
regulations. 


See, also, corresponding section 22 of the uniform sick leave regulations 
(Executive Order No. 8385, dated March 29, 1940). 

As there is nothing in the annual and sick leave acts of March 14, 
1936, 49 Stat. 1161, 1162, or in the uniform annual and sick leave 
regulations to the contrary, it is within your administrative discre- 
tion to adopt regulations applicable to the permanent trainmen of the 
Alaska Railroad to authorize the accrual of annual and sick leave of 
absence for every day of actual service while on the “extra board” 
(regardless of whether the service be continuous), to credit annual 
leave—granted on an annual basis—in proportion to the number of 
days worked, and to credit sick leave—granted on a monthly basis—at 
the rate of 114 days for each accrual of 30 days on which actual work 
is performed. 

Regarding the case presented in the penultimate paragraph of your 
letter, there is for consideration section 17 of the uniform sick leave 
regulations which provides as follows: 


Sick leave may not be granted for a period immediately following a period of 
absence in a nonpay status, unless and until there is a return to actual duty, 
nor may such leave without pay be converted into sick leave. 


In the case presented the sick leave did not follow “a period of absence 
in a nonpay status,” as those words are used in the quoted regulations, 
but rather, it followed a period of inactive duty—days on which the 
employee was required to be available for duty but was not called 
upon to render service. Therefore, if the trainman would have worked 
from June 2 to 10, and op June 12 and 13, or on any of those days, had 
he not been sick—work by a junior in his place being determinative of 
the days on which he would have worked—the quoted regulation does 
not preclude granting him sick leave with pay for the days on which 
he would have worked. 


(B-9607) 
PAY—ACTIVE DUTY—RETIRED NAVY OFFICER 
A Navy officer retired under section 12 (f) of the act of June 23, 1988, 52 Stat. 


950, with the rank of captain but in the pay grade of a commander, is 
entitled, on return to active duty, only to the active duty pay and allow- 
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ances of commander even though he served for a time prior to retirement 
in the higher rank. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 25, 
1940: 

I have your letter of April 6, 1940, requesting decision on the ques- 
tion presented in a letter from the officer in charge, Officers’ Accounts 
Division, Bureau of Supplies and Accounts, dated April 1, 1940, as 
to whether active duty pay and allowances in the case of Capt. Miles 
P. Refo, Jr., United States Navy, retired, should be credited for the 
grade of captain or of commander. 

The letter of April 1, 1940, is as follows: 


1. Decision is requested as to whether Captain Miles P. Refo, Jr., U. S. N. 
(retired), shall be credited pay and allowances of a commander or a captain 
while on active duty. 

2. This officer was promoted to the grade of captain by reason of an ad- 
judgment as fitted for promotion, to rank from 13 February 1939. Not having 
been recommended for retention on the active list by the report by the selection 
board, Captain Refo was transferred to the retired list on 1 June 1939 in ac- 
cordance with the provisions of section 12 (f) of the act of Congress approved 
23 June 1938 (52 Statute 949; U. S. Code title 34, section 404 (f)). His retired 
pay account was credited at three-fourths of the base pay of a commander 
after 30 years’ service. 

3. Captain Refo was ordered on active duty on 2 October 1939, reporting to 
the Chief of Naval Operations on 6 October 1939. His accounts were trans- 
ferred to the active rolls and credited pay and allowances of a captain after 
30 years’ service. Since it now appears that there is some doubt as to whether 
pay and allowances should be credited for the grade of captain or of com- 
mander, his pay and allowances from 1 April 1940 will be stated as those of 
a commander after 30 years’ service. 

4. In this particular case, the total pay and allowances of commander and 
of captain are the same. If an officer in a similar status had no dependents, 
or was assigned government quarters while on active duty, there would then 
be a difference in the total compensation to be credited. 


It appears that the officer was appointed a captain in the Navy by 
the President, with the advice and consent of the Senate, to rank 
from February 13, 1939, and that a commission in that grade was 
issued to him on April 24, 1939. On June 1, 1939, Captain Refo was 
informed that having been promoted to the grade of captain by 
reason of adjudgment as fitted for promotion and not having been 
recommended for retention on the active list by the report of the 
selection board, as approved by the President on November 30, 1938, 
he would be transferred to the retired list of officers of the Navy on 
May 30, 1939, in accordance with the provisions of section 12 (f) of 
the act of June 23, 1938, 52 Stat. 950, subject to the provisions of the 
uniform retirement act of April 23, 1930, 46 Stat. 253. By an order 
from the Chief of the Bureau of Navigation, dated October 2, 1939, 
Captain Refo, with his consent, was directed to proceed to Washing- 
ton, D. C., and to report to the Chief of Naval Operations, Navy 
Department, for duty. 
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The act of June 23, 1938, 52 Stat. 944, 950, provides, in pertinent 
part, as follows: 











DUTIES OF SELECTION BOARDS 
* ~ ” * * 

(b) In addition to the selection of officers best fitted for promotion as 
hitherto provided in this section, each selection board shall, from among those 
officers who are eligible and who have once failed of selection as best fitted 
by a preceding board, except officers in the grades of captain and lieutenant 
(junior grade), designate those officers whom the board adjudges fitted for 
promotion, and from among such officers shall recommend for retention on the 
active list a number equal to the percentage thereof furnished to the board by 
the Secretary of the Navy as provided in section 8 of this act. 

. * » ~ 











PROMOTION OF OFFICERS 


Sec. 11. (a) The names of officers designated by a board as best fitted for 
promotion, and the names of officers adjudged by a board as fitted for promo- 
tion, and approved by the President, shall be placed upon a promotion list and 
promotions to fill vacancies shall be made from officers of the next lower grade 
whose names appear on the promotion list as having been designated as best 
fitted for promotion: Provided, That officers whose names appear on the pro- 
motion list as having been adjudged fitted for promotion shall be promoted at 
the same time that the officers next senior to them on the list of those desig- 
nated as best fitted for promotion are promoted to the next higher 
“o—:- - 
7 













RETIREMENT OF OFFICERS 
. * > + . * 


(d) Captains, commanders, and lieutenant commanders promoted to those 
grades by reason of adjudgment as fitted for promotion, and recommended by 
the report of the selection board, as approved by the President, for retention 
on the active list, may be continued on the active list of the line of the Navy 
until they shall have completed thirty, twenty-eight, and twenty-six years, 
respectively, of commissioned service (with which commissioned service shall be 
included service as a commissioned warrant officer, active commissioned service 
in the Naval Reserve Force, service as a midshipman after graduation from the 
Naval Academy, and service under a temporary commission in the Navy): 
Provided, That during such continuance on the active list they may become 
eligible for selection, subject to the provisions of section 7 (a) of this act, as 
best fitted for promotion, and may be promoted consequent to such selection, 
but they shall not be eligible for consideration by any selection board for 
adjudgment as fitted for promotion: Provided further, That if such officers are 
not so selected as best fitted and if they twice fail of selection as best fitted 
they shall thereafter be ineligible for promotion: Provided further, That, if 
not so selected as best fitted, upon the completion of the periods of commissioned 
service stated in this subsection, they shall be placed upon the retired list on 
June 30 of the fiscal year in which they completed such commissioned service 
with retired pay computed as prescribed in subsection (b) of this section. 

7 . * - * > . 

(f) Captains, commanders, and lieutenant commanders promoted to those 
grades by reason of adjudgment as fitted for promotion but not recommended 
by the report of a selection board, as approved by the President, for retention 
on the active list shall be retired on the date they are so promoted with the 
retired pay of the grade from which so promoted: Provided, That such officers 
shall not be retired earlier than six months after the date of approval by the 
President of the report of the selection board in which they were adjudged 
fitted for promotion. 


In decision to you dated October 14, 1939, B-6150, 19 Comp. Gen. 
433, it was said: 

It may be remarked at the beginning that grade or rank does not now neces- 
sarily determine the pay to which an officer may be entitled; that is, there is 


nothing requiring the Congress to provide uniformity of pay for officers of the 
same rank or grade and length of service, and the Congress has on several 
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occasions in recent statutes provided advanced rank without granting the pay 
of such advanced rank. See, for example, the act of June 21, 1930, 46 Stat. 793, 
providing for advancement on the retired list of officers of the Army (with cer- 
tain exceptions), Navy, Marine Corps, and Coast Guard whe were then or 
should thereafter be retired to the highest grade held by them during the World 
War with a proviso that no increase of active or retired pay or allowances should 
result from such advancement. Also, the act of January 16, 1936, 49 Stat. 1092, 
to which the Paymaster refers, provides: 

“That all officers of the Navy and Marine Corps who have been retired or who 
may hereafter be retired for physical disability and who have been commended 
for their performance of duty in actual combat with the enemy during the 
World War by the head of the executive department under whose jurisdiction 
such duty was performed shall be placed upon the retired list with the rank of 
the next higher grade: Provided, That such promotion shall not carry with it 
any increase in pay.” 


And sections 12 (f) and (12 (1) of the Line Promotion Act of June 23, 1988, make 
provision, under some circumstances, for a retired pay different from the normal 
pay of the grade accorded at retirement. 

* a + +. + a * 


As to officers who upon retirement receive the benefits of section 12 (1) of the 
Line Promotion Act of 1938, see decision of February 14, 1939, 18 Comp. Gen. 
655, answer to the sixth question, pages 666-667, and see, also, decision B-5287 
to the Secretary of the Navy, September 27, 1989, case of Commander Hansen at 
pages 6 and 7 of the manuscript decision. The promotion provided for in section 
12 (1) is not cumulative with any other promotion incident to retirement. See 
18 Comp. Gen. 655, 667, in which it was said: 

“* * * The promotion coincident with retirement authorized by section 
12 (1) is also an honorary promotion in rank with three-fourths of the active 
duty pay of the grade in which serving at the time of retirement, that is, the 
grade from which promoted coincident with retirement. * * *” 

An officer in such a situation has the advanced rank for title and precedence 
but for purposes of pay on the retired list he has the next lower rank or grade. 
The full pay and allowances of his grade when lawfully on active duty are the 
pay and allowances of the pay grade on which his retired pay is based. In view of 
the specific provision contained in the act of January 16, 1936, that promotion 
thereunder “shall not carry with it any increase in pay” the officer remains in the 
pay grade of the lower rank from which promoted and when lawfully on active 
duty is entitled to the full pay and allowances of the pay grade on which his 
retired pay is computed, that is, the rank or grade prior to the promotion 
accorded under that act. 


Captain Refo on the retired list is a captain in the pay grade of a 
commander; and when on active duty the full pay and allowances of 
his grade are the full pay and allowances of his pay grade on the 
retired list, that is, commander. 


(B-8293) 


COMPENSATION—COAST GUARD DESERTER IN CIVILIAN POSITION 


An enlisted man of the Coast Guard may retain compensation received as @ 
civilian employee of the Government for services rendered while he was in 
desertion, but not for such period as he was actually in a pay status in the 
Coast Guard after his apprehension even though his Coast Guard pay for 
said period was forfeited under a Coast Guard court sentence. 3 Comp. 
Gen. 40, 17 id. 1049, and 18 id. 213, distinguished. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, April 26, 1940: 
Reference is made to your letter of January 30, 1940, as follows: 


The Commission is in receipt of an application for refund of retirement deduc- 
tions filed under the act of May 29, 1930 by William M. Gibson, on which the total 
amount due, including interest of $45.86, is $321.75. 
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It was developed during the adjudication of this claim that during Mr. Gibson's 
enlistment in the United States Coast Guard from April 17, 1925 to April 24, 
1929, he accepted an appointment in the Philadelphia Navy Yard as helper copper- 
smith and rendered service in this position from September 22, 1926, to June 9, 
1928, receiving salary of $2,362.92, of which deductions of $82.77 were deposited 
in the Civil Service Retirement and Disability Fund. 

Since service in the civil position appeared contrary to section 1765 of the 
Revised Statutes as interpreted by the Comptroller General in his decision of July 
21, 1923, 3 Comp. Gen. 40, a statement was requested from the Coast Guard 
and is inclosed, together with other pertinent papers. In view of the unusual 
circumstances your decision is requested as to the legality of the service rendered 
in the Navy Yard and the disposition of the amount to Mr. Gibson’s credit in the 
retirement fund. 

In the cited decision of July 21, 1923, 3 Comp. Gen. 40, and similar 
decisions—see 17 Comp. Gen, 1049, and 18 Comp. Gen. 213—it ap- 
peared the enlisted men involved were in an active pay status in the 
Army while employed, or proposed to be employed, concurrently, in 
a civilian position under the Government. In the present case, how- 
ever, it is reported that Gibson deserted from the Coast Guard on 
September 9, 1925, and was not apprehended until June 8, 1928. 
Therefore, he was not in a duty or pay status in the Coast Guard 
while employed at the Philadelphia Navy Yard from September 22, 
1926, until apprehended and returned to Coast Guard control on 
June 8, 1928. 

Section 5 of the act of May 26, 1906, 34 Stat. 201, as amended by 
section 1 of the act of January 28, 1915, 38 Stat. 800, and carried into 
the United States Code as section 147 of title 14, is in part as follows: 


* * * Provided, That no person who has deserted from the Coast Guard 


shall afterwards be employed in said service, or enlisted in any other military or 
naval service under the United States, unless he shall have delivered himself 
aboard the vessel from which he deserted, or been apprehended, and the disability 
shall have been removed by a board of commissioned officers of the said service 
convened for a consideration of the case, and the action of the said board shall 
have been approved by the Secretary of the Treasury. 


By article 24 of the regulations promulgated October 11, 1923, to 
govern Coast Guard Courts and Boards, it is provided in effect that 
no person shall be tried by a Coast Guard Court or otherwise punished 
for desertion unless the order for such trial or punishment shall be 
issued within two years from the end of the term for which the person 
was enlisted. The act of May 26, 1906, swpra, expressly disqualifying 
a deserter for further employment in the Coast Guard or for enlist- 
ment in any other military or naval service under the United States, 
unless the disability be removed, apparently leaves unimpaired the 
right of any such person to employment otherwise under the Govern- 
ment, unless and until returned to Coast Guard control. 

The Coast Guard reports that Gibson was returned to a pay status 
and credited with pay at the rate of $84 a month from and including 
June 8, 1928. The Navy Department reports that he was in a pay 
status at the Philadelphia Navy Yard to and including “4/8 day June 
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9, 1928.” Having been in a pay status in the Coast Guard June 8 and 
9, 1928, even though his pay for said days may have been forfeited 
by a Coast Guard court sentence, he is properly chargeable with the 
civilian compensation paid him as a Navy Yard employee for those 
two days. See act of May 10, 1916, as amended, 39 Stat. 120, 582, 
5 U.S. C. 58; 17 Comp. Gen. 1049; B-3951, June 19, 1939. The records 
of this office show that for those two days he was paid for a total of 
12 hours at the rate of 57 cents an hour, or $6.84. Accordingly, you 
are advised that in making refund of retirement deductions the said 
amount of $6.84 should be withheld and deposited for covering into 
the Treasury to the credit of the appropriation account “78601 
Engineering, 1928, Subhead 1.” 


(B-9598) 


DISTRICT OF COLUMBIA CONTRACT LIABILITY—EFFECT OF ACTS OF 
FEDERAL GOVERNMENT IN ITS SOVEREIGN CAPACITY 


The Government in its sovereign capacity is separate and distinct from the 
Government in its capacity as a contractor and is not liable as a contractor 
for its acts as a sovereign, and @ fortiori is the District of Columbia in its 
capacity as a contractor not liable for the acts of the Federal Government in 
its acts as a sovereign. 

A contractor furnishing dairy products under contract with the District of 
Columbia may not be granted any monetary or other relief by reason of 
any increased costs of performing the contract due to enforced compliance 
with a milk marketing order issued, after the date of the contract, under 
the Agricultural Marketing Agreement Act of June 3, 1937, 50 Stat. 246, as 
amended, where the contract makes no provision for any increase in the 
prices stipulated therein for any cause. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, May 2, 1940: 


I have your letter of April 10, 1940, as follows: 


Reference is made to contract DCF—13592, entered into between the Richfield 
Dairy Corporation and the Commissioners of the District of Columbia, for 
furnishing milk, cream, and buttermilk during the current fiscal year. A copy 
of the referred-to contract is on file in your office. 

The contract carried certificate by the contractor that he is complying with 
all marketing agreements, licenses, orders, or amendments thereto, in effect at 
that time, and that he will continue to comply with such provisions “in effect 
on the date of opening of this bid.” 

Attached hereto is copy of a letter addressed the Purchasing Officer of the 
Government of the District of Columbia by the Richfield Dairy Corporation, 
under date of March 7, 1940, in which it is set forth that at the time the con- 
tract was entered into there was no agricultural milk marketing order in effect, 
pending or anticipated by the dairy, in view of which the prices carried by the 
contract were based upon unregulated production costs and prevailing competi- 
tive marketing conditions. 

It is further set forth that on February 1, 1940, the Secretary of Agriculture 
issued an order, which was signed by the President of the United States. regu- 
lating and fixing the price to be paid the milk producers for milk produced and 
sold to handlers. A copy of such order is likewise hereto attached. 

The contractor states in his letter of March 7th that the referred-to order did 
not materially increase their cost on class 1 milk, but did affect the cost on class 
2 to such an extent that it will add considerable to their cost and impair a reason- 
able profit enjoyed heretofore. 

The purchasing officer, under date of March 13th, requested the contractor to 
furnish further facts showing the actual increase in cost, etc. A copy of this 
letter is forwarded herewith. 


246222™—40——59 
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Replying to letter addressed them, under date of March 22d, the contractor 
sets forth that since writing their letter of March 7th they now find that the 
order has also materially increased their cost on class 1 milk. In this letter 
it is set forth the cost prior to the issuance of the above referred-to order, as 
well as the cost under the order. 

With view to verifying the statements contained in the letter from the con- 
tractor, the Maryland and Virginia Milk Producers Association was contacted 
by letter, copy of which is hereto attached, requesting advice as to the arrange- 
ments which had been made with the Richfield Dairy Corporation pertaining 
to the furnishing of class 1 and class 2 milk by that association. Reply from 
the Maryland and Virginia Milk Producers Association is forwarded herewith. 
The facts contained therein substantiate the claim of the Richfield Dairy 
Corporation. 

Attention is invited to decision by the Acting Comptroller General (C. G. 17- 
317) in which it is, in substance, held that there is no authority for requiring 
an undertaking by a bidder to comply with agreements which might be approved 
and executed subsequent to the date of opening of bids; the most that could 
be required of a bidder in this respect is an undertaking to comply with agree- 
ments in effect on the date of opening of bids. 

In view of the fact that!there was no marketing agreement in effect at the 
time of receipt of bids for the furnishing of milk, and the further fact that the 
dairies in Washington must comply with the order issued by the Secretary of 
Agriculture, it would appear that the contractor should be granted relief in 
some way to cover the additional cost account of the referred-to order. 

It is respectfully requested that you inform the Commissioners: 

(1) Whether or not the Richfield Dairy Corporation is entitled to monetary 
relief by reason of the increased cost it presumably has been paying since 
February 1, 1940, and must continue to pay for the balance of the term of the 
contract, and if your answer be in the affirmative ; 

(2) How the additional cost, if any, is to be determined and settled. 


The contract to which your submission has reference was dated 
July 15, 1939, under bids opened May 16, 1939, and award made 
June 9. The contract required that the Richfield Dairy Corporation 
“in strict accordance with the instructions to bidders, general con- 
ditions, specifications, and schedule hereunto attached, all of which 
are made parts of this contract, furnish and deliver to the District of 
Columbia institutions named in the attached schedule, during the 
fiscal year ending June 30, 1940, the milk, cream, and buttermilk 
specified in said schedule for the prices named therein.” 

Attached to and made a part of the bid of the Richfield Dairy 
Corporation, which became a part of the contract, was a “compliance 
clause” in pertinent part as follows: 

The bidder certifies, irrespective of whether he is a party thereto, that he is 
complying with all marketing agreements, licenses, orders, or amendments thereto 
now in effect, if any, executed or issued by the Secretary of Agriculture under the 
provisions of Public Act No. 10, 738d Congress, as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 1937, pertaining 
to milk or its products and applicable to any of the commodities to be furnished 
under the contract for which this bid is offered and/or to the bidder. If this 
bid is accepted the bidder will continue to comply with all the provisions of said 
marketing agreements, licenses, orders, or amendments thereto according to the 
terms thereof, in effect on the date of the opening of this bid, without regard 
to whether he is himself a party to any of the said regulations. [Italics supplied.] 

The contract is clear and unambiguous in its terms and makes no 
provision for any increase in the prices stipulated therein for the 
various grades and kinds of milk specified in any event or for any 





DECISIONS OF THE COMPTROLLER GENERAL 905 


cause. And since, as you state, there was no agricultural milk mar- 
keting order in effect in the Washington marketing area on the date 
of the opening of the bids, manifestly there was and is no contractual 
obligation upon the Richfield Dairy Corporation to comply with the 
“Order regulating the handling of milk in the Washington marketing 
area” thereafter issued by the Secretary of Agriculture on January 
29, 1940, effective February 1. The obligation of the Corporation to 
comply with such regulatory order is wholly unrelated to the con- 
tract and arises out of the contractor’s amenability to the Agricul- 
tural Marketing Agreement Act of June 3, 1937, 50 Stat. 246, et seq., 
as amended, and to orders issued by the Secretary under authority 
conferred by said act. 

It is a well-established principle of law that valid contracts are to 
be enforced and performed as written and that the fact that super- 
vening or unseen causes render performance more burdensome or less 
profitable, or even occasion a loss, is not sufficient to excuse perform- 
ance or to entitle a contractor to additional compensation. As said 
in Penn Bridge Co. v. United States, 59 Ct. Cls, 892, 896, “Contractual 
rights once fixed in a proper contract executed by authority are in- 
violate. They may be forfeited by one party or the other, construc- 
tion is permissible if the terms are ambiguous, but in the absence of 
ambiguity or forfeiture of rights by conduct, such a contract cannot 
but be enforced as written.” Also, see Satterlee Adma. v. United 
States, 30 Ct. Cls. 31; Pennsylvania Hardware Co. v. United States, 
49 Ct. Cls. 327, 331; Sun Publishing Co. v. Moore, 183 U. S. 
642; Simpson v. United States, 31 Ct. Cls. 244. Citations could be 
multiplied. 

Since the contract here involved made no provision for any dis- 
pensation in case of increased costs of performance, the stated prin- 
ciple of law clearly is for application here, and the Richfield Dairy 
Corporation is bound to perform the contract in accordance with its 
terms and at the prices stipulated. The fact that at the time the 
contract was entered into there was no agricultural milk marketing 
order pending, or anticipated by the contractor, and that the prices 
carried by the contract were based upon unregulated production costs 
and prevailing competitive marketing conditions, is not sufficient to 
afford the contractor relief. Increased cost of performance, whether 
foreseen or unforeseen, is one of the hazards of a contract which 
neither excuses performance nor entitles a contractor to additional 
compensation. As was said in Satterlee Adma. v. United States, 
supra, “If the Jaw casts a duty upon a party, the performance will be 
excused if by the act of God it becomes impossible; but if a party 
engages to do something and fails to provide against contingencies, 
the nonperformance is not excused by a contingency not foreseen 
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and which by’ its consequence increases the cost and difficulty of 
performance.” 

Nor is the fact that the increase in cost of milk to the contractor 
is attributable to the milk-marketing order issued by the Secretary 
of Agriculture of avail to change the rule. In promulgating said 
order the Secretary acted pursuant to authority imposed in him by 
an act of Congress and as the ordained representative, for the pur- 
pose, of the Government in its sovereign capacity. The courts have 
held that the Government in its sovereign capacity is separate and 
distinct from the Government in its capacity as a contractor and is 
not liable as a contractor for its acts as a sovereign. Horowitz v. 
United States, 267 U. 8. 458. A fortiori is the District of Columbia 
in its capacity as a contractor not liable for the acts of the Federal 
Government in its acts as a sovereign. Also, there might be for 
consideration the rule that public contracts properly entered into 
may not be modified by public officers to the detriment of the public. 

Upon the facts presented there would appear to be no legal au- 
thority for granting the Richfield Dairy Corporation any monetary 
or other relief by reason of any increased costs of contract per- 
formance due to the corporation’s enforced adherence to the milk- 
marketing order effective February 1, 1940. 

Accordingly, your first inquiry must be answered in the negative, 
which renders an answer to your second question unnecessary. 


(B-9633) 
CONTRACTS—EXCHANGES—MOTOR VEHICLES 








The words “used for the same purpose” in the act of March 2, 1917, 89 Stat. 
9738, authorizing the Secretary of the Interior to exchange automobiles in 
part payment for new machines used for the same purpose as those pro- 
posed to be exchanged, have reference to the passenger- or property- 
carrying use to be made of the vehicles and not to the activity on which 
they are to be used, and the trade-in allowance for a passenger-carrying 
vehicle exchanged in connection with the purchase of a truck should be 
deposited as a miscellaneous receipt. 


Acting agent General Elliott to the Secretary of the Interior, May 6, 
1940: 


I have your letter of April 11, 1940, as follows: 


On March 18, 1989, a letter was adélressed to the Superintendent of the 
United Pueblos Indian Agency, Albuquerque, New Mexico, by the Contract 
Examining Section, Audit Division, General Accounting Office (Reference 
A-HWM-CBE), calling attention to Contract I-150-Ind—1022, entered into Sep- 
tember 23, 1938, with the Oden Motor Company, Albuquerque, New Mexico, 
covering the purchase, among other items, of four closed cab pick-up body 
trucks for $2,591.40, less a trade-in allowance of $150 on two station wagons, 
and indicating that the $150. trade-in allowance was properly for withdrawal 
from the appropriation involved and deposit as a miscellaneous receipt. 
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The act of March 2, 1917 (39 Stat. 973), provides, “That the Secretary of 
the Interior may hereafter exchange automobiles in part payment for new 
machines used for the same purpose as those proposed to be exchanged.” We 
are unable to find any decision from your office placing a definite interpreta- 
tion upon the phrase, “for the same purpose.” The four pick-up trucks 
involved in the transaction under discussion were for intended use of the ir- 
rigation activity of the Indian Service. The two station wagons offered and 
accepted for trade-in were originally purchased from funds allotted to the 
Indian Service by the Public Works Administration for irrigation work and 
had been in use by that activity. Accordingly, it is our belief that the new 
vehicles and those exchanged were “used for the same purpose” within the 
meaning of the terms of the act of March 2, 1917, supra, and that the amount 
involved in the trade-in may properly remain to the credit of the appropriation 
involved. 

Your decision is requested. 

The act of March 2, 1917, 39 Stat. 973, conferred upon the Secre- 
tary of the Interior authority to exchange used automobiles in part 
payment for new machines and at the same time limited such author- 
ity to exchanges for new machines used for the same purpose as 
those proposed to be exchanged. There are, of course, various types, 
kinds, and capacities of motor-propelled vehicles, but a somewhat 
general classification divides them, so far as here important, into 
two distinct classes, to wit, passenger-carrying automobiles, which are 
designed, purchased, and used primarily for the purpose of trans- 
porting persons, 8 Comp. Gen, 636, and trucks, which are used pri- 
marily for the purpose of transporting property. The differences 
in character of the two classes of vehicles and their distinct utilities 
are too generally and well recognized to require discussion. While 
a passenger-carrying automobile upon occasion may be used for trans- 
porting property, and a truck may be used occasionally for transport- 
ing persons, neither type of vehicle ordinarily is purchased or used 
for a purpose other than that for which each is primarily designed 
and intended. The Congress, by its own enactments, has recognized 
station wagons as properly within the category of passenger-carrying 
automobiles, witness numerous price-fixing statutes, and the fact that 
such vehicles sometimes are used for the purpose of transporting 
property does not alter their general and statutory classification. 
While the act of July 16, 1914, 38 Stat. 508, which. prohibits the 
purchase of passenger-carrying vehicles under appropriations not 
specifically providing therefor makes no mention of station wagons, 
the various statutes enacted since the year 1932 limiting the price 
which may be paid for any motor-propelled passenger-carrying ve- 
hicle have specifically designated station wagons, together with buses 
and ambulances, as passenger-carrying automobiles, though they are 
excluded from the price limitations fixed in said statutes. 14 Comp. 
Gen. 367; 17 id. 909. Also, it would appear that the Congress has 
consistently recognized the essential distinction between passenger- 
carrying automobiles and trucks, and that the two types of vehicles 
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are not “used for the same purpose,” and it has been generally rec- 
ognized and has been held by this office that trucks, as distinguished 
from passenger-carrying vehicles, may be purchased without specific 
authorization in the appropriation act, if reasonably necessary to 
carry out the object for which the appropriation is made. 18 Comp. 
Gen. 226. 

In view of the recognized difference between the purposes for which 
passenger-carrying automobiles and trucks ordinarily are acquired 
and used, the suggestion in the letter, swpyra, that merely because 
the station wagons exchanged in part payment for trucks in the 
transaction in question were used in the irrigation activity of the 
Indian Service and the new trucks purchased also were for use in 
the irrigation activity of the Indian Service the vehicles were “used 
for the same purpose” within the meaning of the act of March 2, 
1917, would not appear to be tenable. So to hold would have the 
practical effect of rendering the legislative limitation upon the author- 
ity of the Secretary to make such exchanges virtually meaningless 
and nugatory, so long as the used vehicles exchanged and the new 
vehicles acquired were used by the same bureau or activity of the 
Interior Department, no matter how diverse the actual purposes to 
which the respective vehicles were put. Had the Congress intended 
to authorize the exchange of automobiles in part payment for new 
machines “used in the same activity” of your Department, no doubt 
the language used in the statute would have been to that effect. 
Merely because vehicles are purchased or used by a particular bureau 
or in some “activity” of the Interior Department is not sufficient under 
the statute to authorize exchange of used automobiles of any descrip- 
tion in part payment for new vehicles of an entirely different kind or 
type, thus rendering possible indiscriminate exchange of trucks and 
passenger-carrying automobiles merely because the vehicles purchased 
are used in the same general class of work to which the activity 
is devoted. Neither the Indian Service nor the irrigation activity 
thereof is a “purpose” within itself, although the numerous purposes 
for which each is created are well understood. 

The reasonable interpretation of the statutory limitation upon 
authority of the Secretary of the Interior would appear to be that 
the Secretary is authorized to exchange automobiles that have been 
used for passenger-carrying purposes in part payment for new ma- 
chines to be used for transportation of persons, and to exchange 
freight or property-carrying automobiles or trucks in part payment 
for new machines to be used for the same purpose. This would ap- 
pear to be the plain, obvious, and rational meaning of the language 
used in the statute, and it is a well-settled rule of statutory construc- 
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tion that Congress will be presumed to have used language in its 
usual significance and in accordance with common understanding. 
The phrase “for the same purpose” is one in ordinary and everyday 
use and its usual significance and common understanding is so gen- 
erally recognized as to render it difficult of further simplification. 
Tn interpreting a statute the Court of Claims said “The word ‘same’ 
means identical, not different or other, and to put a different con- 
struction on the language used would be a violation of the well-known 
rule that where the language is free from ambiguity it is not allow- 
able to interpret it.” Thomas v. United States, 38 Ct. Cls. 113, 129. 
While the word “purpose” is used in various senses with various sig- 
nifications, one definition of its meaning as a noun, given by Funk & 
Wagnalls New Standard Dictionary, is “use,” and it would appear 
that the phrase “for the same purpose” appearing in the subject stat- 
ute properly may be defined, within reasonably narrow limitations, as 
“the identical use” as the vehicles proposed to be exchanged were used. 

In this view the new machines purchased under the contract in this 
case—trucks—are not machines used for the same purpose as those 
traded in and the transaction was not in conformity with the statute. 
Hence, the applicable appropriation properly is chargeable with the 
entire purchase price of the trucks, and the $150 trade-in allowance 
on the two station wagons should be withdrawn from said appropri- 


ation and deposited as a miscellaneous receipt. 17 Comp. Gen. 569; 
18 id. 471. 


(B-8790) 
STATE GASOLINE TAX—FEDERAL LIABILITY 


The United States is not liable for payment of the North Dakota motor vehicle 
fuel sales tax on purchases made in said State for the use of the Federal 
Government but if quotation of a price exclusive of the tax cannot be 
obtained, contract may be awarded to the lowest bidder at his bid price 
which includes the tax, the tax exemption certificates obtained for the 
purchases to be transmitted to his office for use in obtaining reimbursement 
from the State for the amount of the tax. 19 Comp. Gen. 822, amplified. 


Acting Comptroller General Elliott to the Postmaster General, May 7, 1940: 
There has been received your letter of May 1, 1940, as follows: 


Transmitted herewith is a copy of this Bureau's letter of March 29, 1940, 
addressed to the postmaster at Bismarck, North Dakota, and outlining to him 
in pertinent part the application of your decision, B-8790, of March 26, 1940. 

There is also transmitted a letter from the office of the Attorney General of 
the State of North Dakota, dated April 4, 1940, commenting upon that letter and 
advising the postmaster that payment of the North Dakota State tax on gasoline 
purchased for the use of the Federal Government will be required, 
notwithstanding. 

Under the circumstances, would it be permissable for the Department to 
enter into contracts covering its requirements in the State of North Dakota at 
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prices including ‘the State tax and have representatives purchasing the gasoline 
accomplish Standard Form 1094 showing tax paid, such forms to be submitted 
to your office for adjustment in accordance with the provisions of General 
Regulations, No, 86? 

As stated in my decision of March 26, 1940, 19 Comp. Gen. 822, 
to you, this office does not recognize any liability on the part of the 
United States for the payment of the amount of the tax prescribed by 
the terms of North Dakota Laws 1929, c. 166, as amended, on motor- 
vehicle fuel purchased in said State by or for the use of the Federal 
Government. However, since it appears that the interests of the 
United States would be adequately protected by following the pro- 
cedure stated in the concluding paragraph of your letter, you are 
advised that, if, in the solicitation of bids for the furnishing of gas- 
oline required to be purchased in North Dakota, it develops that your 
Department is unable to obtain a quotation of a price which is in fact 
exclusive of the amount of the said tax, this office would not be re- 
quired to object to the consideration of the bids as submitted and the 
awarding of a contract to the lowest bidder. The tax exemption 
certificates (Standard Form No. 1094) obtained for the purchases 
made under the contract should be promptly transmitted to this office 
in accordance with the provisions of General Regulations No. 86, in 
order that the necessary steps may be taken here to obtain reimburse- 
ment from the State of North Dakota for the amount of the tax. 


(B-9814) 
TRANSPORTATION—HOUSEHOLD EFFECTS 


The right of a civilian employee to transportation of household effects at Govern- 
ment expense upon change of permanent station is not lost solely because 
he is on leave without pay from his civilian position on active duty as a 
Naval Reserve officer with the Civilian Conservation Corps at the time his 
civilian unit is moved from one city to another. 


oes’ Comptroller General Elliott to the Secretary of the Treasury, May 8, 


I have your letter of April 19, 1940, as follows: 


A question has arisen in connection with the provisions in the appropria- 
tion, General Expenses, Lighthouse Service, Coast Guard, 1940, for transporting 
personal household effects of employees on permanent change of station. The 
matter does not appear to have been directly covered by decisions of your office. 

During the month of December 1938, plans were completed for the removal 
of the Detroit, Michigan, radio laboratory of the former Lighthouse Service 
from that city to Baltimore, Maryland, and the actual transfer of this unit 
to the latter city was effected in January 1939. In connection with the change 
in location of this activity travel orders were issued to the several employees 
involved to cover their personal travel to the new permanent station, and the 
transportation of the household effects of such employees from Detroit to Balti- 
more was authorized. 

Among the employees affected by the change mentioned in the preceding para- 
oe was Luther L. L. Dilley, employed as Radio Constructor with a salary 
of $6.00 per diem. Before travel orders and authorization for transportation 
of household effects were issued to the personnel involved, Mr. Dilley, who is an 
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Ensign in the U. S. Naval Reserve, received orders, with his consent, from 
Headquarters, Seventh Corps Area, U. S. Army, to report beginning January 
1, 1939, to Fort Snelling, Minnesota, for active duty with the Civilian Conserva- 
tion Corps. After formal reference of the matter to your office and in accord- 
ance with the decision of the Acting Comptroller General dated March 7, 1939 
(B-1508) this employee was granted leave without pay for the period of his 
detail to such duty. Accordingly, he was not issued travel orders to Baltimore 
as were the other personnel employed at the Detroit laboratory and his house- 
hold effects were not moved to Baltimore, but were left in storage at Detroit. 

At the completion of his detail with the Civilian Conservation Corps Mr. 
Dilley reported at his own expense to duty at the Baltimore Radio Laboratory 
as of January 1, 1940, and has since been employed at that unit. Immediately 
after reporting for duty in Baltimore he requested authority to move his house- 
hold effects from Detroit, his former station, to Baltimore, his new permanent 
station, at Government expense. 

There is no administrative objection to issuing orders for the transportation 
of Mr. Dilley’s household effects from Detroit to Baltimore provided the ex- 
penditure may legally be made. The regulations of the former Bureau of 
Lighthouses with respect to the transportation of personal household effects, 
which are still in force, are set forth in Bureau of Lighthouses Circular Letters 
541 and 655, copies of which are attached. 

In view of the circumstances stated herein your decision is requested as to 
the legality of authorizing the transportation of the household goods of this 
employee in accordance with his request. 


The item in the appropriation act for the current fiscal year (act 
of June 29, 1939, 58 Stat. 913), covering transportation of household 
effects of employees of the former Lighthouse Service, reads as 
follows: 

* * * not exceeding $3,500 for packing, crating, and transporting personal 
household effects of employees, not to exceed six thousand pounds in any one 


case, when transferred from one official station to another for permanent 
Gag; & Fs 


The referred-to administrative regulations do not provide for any 
time limit within which a shipment of household effects should be 
accomplished when a change of permanent station occurs. In the 
regulation, Circular Letter No. 541, there appears a paragraph as 
follows: 


Since the amount available is strictly limited, it is necessary that discrimina- 
tion be exercised in the approval of cases where such transportation will be 
provided, and it does not follow necessarily that all employees are equally en- 
titled thereto. The provision is primarily to facilitate the work of the Service 
and where impracticable to approve all cases selection must be made as most 
advantageous to the Service, all factors being considered. Generally, however, 
transportation of household effects will be authorized, so far as funds permit, 
where the transfer is in the interest of the Service and not at the request of or 
for the convenience of the employee. Where necessary to exercise discrimination 
preference will generally be given to cases of transfer not involving promotion. 


In view of the employee’s active duty with the Civilian Conserva- 
tion Corps as an officer of the Naval Reserve, there was no need for 
the shipment of the household effects to his new station at Baltimore, 
Maryland, until the termination of his active service with the Civilian 
Conservation Corps as a Reserve officer and return to duty in his 
civilian position. Nothing appears in the terms of section 6 of the 
act of June 28, 1987, 50 Stat. 320, authorizing the President to order 
Reserve officers to active duty with the Civilian Conservation Corps, 
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to require or authorize the conclusion that a civilian employee loses 
the right or benefit of having his household effects shipped at Govern- 
ment expense upon change of permanent station solely because of his 
temporary absence from civilian duty while on active duty as a 
Reserve officer with the Civilian Conservation Corps. 18 Comp. Gen. 
923. The shipment of household effects in this case reasonably may 
be regarded as incident to the employee’s change of permanent sta- 
tion. Compare 18 Comp. Gen. 408. 

Accordingly, if it be administratively determined that the ship- 
ment of household effects in this case “is in the interest of the service 
and not at the request of or for the convenience of the employee” 
(quoting from the regulation), payment of the cost of such ship- 
ment within the limitations of the regulations and the appropriation 
is authorized. 







(B-5968) 


PRINTING PLANTS OF FEDERAL PRISON INDUSTRIES—JURISDICTION 
OF JOINT COMMITTEE ON PRINTING 


Purchases of printing machinery, supplies, or equipment for use in printing 
plants of the Federal Prison Industries must be approved by the Joint 
Committee on Printing. 


Acting Comptroller General Elliott to the Attorney General, May 9, 1940: 
Reference is made to your letter of March 4, 1940, as follows: 


This letter is in response to yours of October 17, 1939, addressed to the 
Attorney General, asking for certain information with respect to the printing 
and binding plant operated at the United States Penitentiary, Leavenworth, 
Kansas, by Federal Prison Industries, Inc. Before replying to your letter it 
was necessary to examine the vouchers and other records for the past nine years, 
not only of the printing industry operated at the penitentiary at Leavenworth, 
but of the printing industry similarly operated by Federal Prison Industries, 
Inc., at the penitentiary at Atlanta, Ga. 

Prior to the passage of the act of May 27, 1930 (Title 18, U. S. C. 744 a-h), 
the printing plants at the Atlanta and Leavenworth Penitentiaries were operated 
as field plants authorized by the regulations of the Joint Committee on Printing. 
Section 1 of the act of May 27, 1930, imposed the duty upon the Attorney 
General to “provide employment for all physically fit inmates in the United 
States penal and correctional institutions in such diversified forms as will 
reduce to a minimum competition with private industry or free labor.” Sec- 
tion 3 of that act required the Attorney General in establishing said industries 
to “provide such forms of employment in the Federal penal and correctional 
institutions as will give the inmates a maximum opportunity to acquire a 
knowledge and skill in trades and occupations which will provide them with 
a means of earning a livelihood upon release.” The only limitation expressed 
in the statute is the requirement that such industries shall “be so operated 
as not to curtail] the production within its present limits, of any existing arsenal, 
navy yard, or other Government workshop.” The only Government workshop 
which could be affected by the operation of the printing plants at Leavenworth 
and Atlanta is the Government Printing Office. Its production for the fiscal 
year 1930 as represented by charges for work delivered was $10,879,408.67. The 
production for the fiscal year 1939 was $12,773,810.78 (p. 3, Annual Report of 
Public Printer, 1989). As the production has not been curtailed, the limitation 
above quoted is not applicable. 
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Pursuant to the act of June 23, 1934 (Title 18, U. S. C. 744 i-n), and Bxrecu- 
tive order No. 6917 dated December 11, 1934, the duties imposed upon the 
Attorney General with respect to providing employment for prisoners were 
transferred to the corporation known as Federal Prisons Industries, Inc., to- 
gether with all the property, assets, accounts receivable, and equipment of all 
the industries in the Federal penal and correctional institutions, including the 
printing plants at Leavenworth and Atlanta. 

Since the passage of the act of May 27, 1930, the Attorney General, and 
later the Board of Directors of the Corporation, assumed that the Joint Com- 
mittee on Printing had no further jurisdiction over the printing plants in 
question. However, the Attorney General and the Board of Directors of the 
Corporation have voluntarily cooperated with the Joint Committee on Printing, 
have benefited from the advice of the committee and its staff, and have con- 
formed in all respects to the regulations of the committee except that the 
approval of the committee has not been sought for the purchase or disposition 
of printing equipment. 

After the passage of the act of May 27, 1930, the printing plants at the 
penitentiaries at Leavenworth and Atlanta were taken over as industries pursu- 
ant to the authority of that act, and the Joint Committee on Printing was 
asked to assist in selection of equipment necessary to modernize these plants 
so that the vocational and job training program carried on in connection there- 
with would be of maximum value to inmate trainees upon their discharge. 

The first time the question of the jurisdiction of the joint committee came to 
a direct issue was in September 1931, in connection with the purchase of a 
job press for the printing plant at Atlanta. The Director of the Bureau of 
Prisons and the joint committee, having been unable to reach any agreement 
upon the question of jurisdiction, the voucher for this job press was submitted 
to the General Accounting Office for preaudit on September 23, 1931. No 
approval of the Joint Committee on Printing was submitted with this voucher, 
which was nevertheless approved for payment and was paid on October 31, 
1931, D. O. Voucher No, 1210. Through a misunderstanding of the officers in 
immediate charge of the plant at Atlanta, no annual inventory report was made 
to the joint committee for the fiscal year 1932, but when their attention was 
called to the oversight, the purchase of this press with other equipment was in- 
cluded in the report to the committee for the fiscal year 1933 (JCP Form 
No. 5). 

Subsequent to the acquisition of the above job press various other types of 
equipment and machinery were purchased for the Atlanta plant without re- 
questing or securing the approval of the Joint Committee on Printing. Among 
these items were a paper cutter, job press pulleys, motors for printing press, 
punch, and type racks. These items were purchased at various times from 
January 1932, to April 19386. They were severally reported to the joint com- 
mittee upon succeeding annual inventory reports, and the vouchers therefor were 
passed by the General Accounting Office without exception being taken to the 
absence of approval of the Joint Committee on Printing. 

At the Leavenworth plant the question of jurisdiction arose in December 1930. 
On December 13 of that year the then Attorney General requested the Chairman 
of the Joint Committee on Printing to authorize the transfer to the Leavenworth 
plant from the War Department and the Prohibition Bureau of the Department 
of Justice of three printing presses and one paper cutter. In the same letter 
the authority of the Joint Committee on Printing was requested to purchase 
a type-setting machine, a saw trimmer, a ruling machine, and a rotary perforator. 
The Joint Committee on Printing replied to this letter under date of March 16, 
1981, authorizing the transfer of a part of the equipment above referred to, 
but withholding authority for the purchase of the type-setting machine and the 
other equipment. After the preaudit approval by the General Accounting 
Office of the voucher for the job press purchased for Atlanta in October 1931, how- 
ever, it was assumed that the authority of the joint committee was no longer 
necessary in connection with the purchase of printing equipment for either the 
plant at Leavenworth or Atlanta. The Bureau of Prisons thereupon proceeded 
to purchase various types of equipment without requesting the authority of the 
joint committee. So far as our files disclose, the only exception made by the 
committee to such purchases was by letter dated July 13, 1982, to the Chief 
Clerk of the Department calling attention to its letter of March 16, 1931, above 
referred to, in which approval of the purchase of the type-setting machine and 
some other equipment was withheld. The Chief Clerk of the Department 
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replied to this letter on July 22, 1982, advising that while “this office had 
nothing to do with the purchase of the machinery which was paid for from the 
working capital funds, it was undoubtedly assumed that the purchase was within 
the scope of the prison industries law.” To this the committee made no reply. 

From that time until the fall of 1938, when the first of the purchases now in 
question was made, various items of machinery and equipment were purchased in 
the regular way without first securing authority of the Joint Committee on Print- 
ing. Vouchers covering all these purchases were passed by the Comptroller 
General without exception being taken to the absence of such approval. All 
of these items of equipment were reported to the joint committee each quarter 
on JCP Form No. 4. Through these quarterly reports the joint committee was 
currently advised of these purchases, the first of which was made in December 
1931. Some of the more important items of equipment so purchased were a 
perforator, an automatic feeder, a book-sewing machine, paging and numbering 
machine, punches, a cylinder press, back-forming machine, ruling machine, tag- 
patching machine, lever stamper, composing tables, folding machine, and rotary 
press. 

In addition to the foregoing, a monotype machine was leased in July 1933, 
upon a contract which included an option to purchase, the rental being applied 
upon the purchase price. The last voucher upon this contract was paid on 
June 10, 1937, D. O. Voucher No. 10-95512, and title to the machine was then 
acquired. These rental vouchers were likewise passed by the General Account- 
ing Office without exception being taken to the absence of approval of the joint 
committee, although the General Accounting Office had previously raised the 
question in connection with a proposal to make an outright purchase of the 
machine. This monotype was not included in the quarterly reports on the 
assumption that the regulations of the committee did not require the reporting 
of leased equipment. The purchase of accessories and equipment for the machine, 
however, were included in the reports to the committee, and upon inquiry by the 
committee relative to the matter, they were advised on January 29, 1937, of the 
rental contract. On August 18, 1937, the committee advised the Commissioner 
of Industries that in their opinion their regulations included leased equipment, 
whereupon under date of September 10, 1937, the Director of the Bureau of 
Prisons, who was also Commissioner of Industries, advised the committee fully 
of the reason for leasing and the subsequent purchase of that 1aachine. No 
further exception to such purchase was taken by the joint committee, and as 
stated above, the vouchers for the rental and purchase thereof were passed by 
the General Accounting Office. 

Prior to the letter of the joint committee on August 18, 1937, that the com- 
mittee was of the opinion that leased equipment came within their regulations, 
Federal Prison Industries, Inc., in March 1937, had entered into a rental agree- 
ment covering a linotype machine, the first rental voucher being paid on May 6, 

_ 1937, D. O. Voucher No. 10-82484. Rental vouchers have been paid each month 
since that time and no exception has been taken by the General Accounting 
Office to the absence of approval by the Joint Committee on Printing. 

From the foregoing it appears that since the passage of the act of May 27, 1930, 
the Attorney General and his successor, the Board of Directors of Federal Prison 
Industries, Inc., have construed that statute as conferrng upon them the sole 
responsibility with respect to the printing plants at the Leavenworth and Atlanta 
Penitentiaries. The concurrence of the Joint Committee on Printing in this 
interpretation is evidenced by its failure to assert jurisdiction over the purchase 
of equipment for such plants, although it was periodically informed that such 
purchases were being made. The General Accounting Office also apparently 
acquiesced in this administrative interpretation of the statute over a period 
of some nine years by taking no exception to vouchers not accompanied by 
the approval of the joint committee. 

I beg to reply to your specific question as follows: 

(1) The corporate status of Federal Prison Industries, Inc., is not regarded 
as the basis of exemption from the statutes conferring authority upon the 
Joint Committee on Printing. As stated above, such exemption, if it may 
be so called, is based upon the acts of May 27, 1930, and June 23, 1934, relating 
to the operation of prison industries. 

(2) There was some printing and binding machinery and equipment in 
operation at the Leavenworth penitentiary prior to May 27, 1930. Up until 

the passage of that act, the plant had been operated as a field plant under the 
regulations of the joint committee. 
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(3) A considerable quantity of printing and binding machinery and equipment 
has been acquired since May 27, 1980. Except for the particular vouchers 
now in question in no case has the approval of the Joint Committee on 
Printing been given nor required by the General Accounting Office. 

(4) All of the products of the printing plants at the Leavenworth and Atlanta 
Penitentiaries are either used by the industries operated by Federal Prison 
Industries, Inc., or are disposed of to the Department of Justice. No products 
of these plants are disposed of to other Government departments or agencies, 
or upon the open market. During the fiscal year 1939, the two plants pro- 
duced but 15% of the total printing for the Department, most of which was 
for the use of the penal and correctional institutions under the jurisdiction of 
the Bureau of Prisons. 

(5) The printing and binding work of the two plants in question has always 
been administratively regarded as the production of “articles and commodities 
for consumption in the United States penal and correctional institutions or 
for sale to the departments and independent establishments of the Federal 
Government” within the purview of section 3 of the act of May 27, 1930. It 
has always been assumed that the products of the plants came within the 
generally accepted meaning of the words “articles” or “commodities” as used 
in the act in question. 


Section 11 of the act of March 1, 1919, 40 Stat. 1270, provides: 


That the Joint Committee on Printing shall have power to adopt and employ 
such measures as, in its discretion, may be deemed necessary to remedy any 
neglect, delay, duplication, or waste in the public printing and binding and 
the distribution of Government publications: Provided, That hereafter no jour- 
nal, magazine, periodical, or other similar publication, shall be printed and 
issued by any branch or officer of the Government service unless the same 
shall have been specifically authorized by Congress, but such publications as 
are now being printed without specific authority from Congress may, in the 
discretion of the Joint Committee on Printing, be continued until the close 
of the next regular session of Congress, when, if authority for their con- 
tinuance is not then granted by Congress, they shall not thereafter be printed: 
Provided further, That on and after July 1, 1919, all printing, binding, and 
blank-book work for Congress, the Executive Office, the judiciary and every 
executive department, independent office, and establishment of the Government, 
shall be done at the Government Printing Office, except such classes of work 
as shall be deemed by the Joint Committee on Printing to be urgent or 
necessary to have done elsewhere than in the District of Columbia for the 
exclusive use of any field service outside of said District. 


Paragraph 50 of the regulations of the Joint Committee on Print- 
ing, edition of July 1, 1989, provides: 


Purchase, exchange, or transfer—No field printing, even though authorized 
by the committee, shall be done at any field plant, as defined by paragraph 7 
of these regulations, having machinery or equipment (ineluding motors) which 
has been or may be purchased, exchanged, or transferred since May 1, 1920, 
without specific approval by the Joint Committee on Printing of such purchase, 
exchange, or transfer: Provided, That this regulation shall not be construed as 
applying to minor replacements of type or material or parts necessary in 
making repairs to machinery and equipment. 


By letter of September 27, 1939, the Joint Committee on Printing 
informed this office as follows: 


The Joint Committee on Printing is in receipt of the letter of the Acting 
Comptroller General dated September 21, 1939, with reference to its letter of 
May 1, 1939, wherein there was submitted a communieation of even date 
addressed to the Director of Prison Industries, Inc., relative to the purchase 
and rental of printing equipment for use in the field printing plant at the 
United States Penitentiary, Fort Leavenworth, Kans., which had been ¢on- 
summated without approval of this committee. 

Under date of August 1, 1939, the Commissioner of Prison Industries replied 
to the letter of the Joint Committee on Printing (a copy of which is herewith 
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enclosed) stating that the Board of Directors was of the opinion that the 
regulations of this committee are not applicable to the Corporation, although 
the board was disposed to cooperate with the committee within certain limita- 
tions. The committee does not concur in this view. 

Referring to the last paragraph of your letter, you are advised that the pur- 
cbase of the machinery in question has not been approved, and that, in view of 
the difference of opinion with reference to authority, no further action will be 
taken by this committee pending a decision of the Comptroller General. 


Sections 3 and 7 of the Act of May 27, 1930, 46 Stat. 391, 392, 
provide: 


Seo. 3. The Attorney General shall establish such industries as will produce 
articles and commodities for consumption in United States penal and correc- 
tional institutions or for sale to the departments and independent establishments 
of the Federal Government and not for the sale to the public in competition with 
private enterprise: Provided, That any industry established under authority of 
this act be so operated as not to curtail the production within its present limits, 
of any existing arsenal, navy yard, or other Government workshop. In estab- 
lishing said industries the Attorney General shall provide such forms of employ- 
ment in the Federal penal and correctional institutions as will give the inmates 
a maximum opportunity to acquire a knowledge and skill in trades and occupa- 
tions which will provide them with a means of earning a livelihood upon release. 
The industries to be established by the Attorney General under authority of 
this section may be either within the precincts of any penal or correctional insti- 
tution or in any convenient locality where an existing property may be obtained 
by lease, purchase, or otherwise. 

Sec. 7. The several Federal departments and independent establishments and 
all other Government institutions of the United States shall purchase at not to 
exceed current market prices, such products of the industries herein authorized 
to be carried on as meet their requirements and as may be available and are 
authorized by the appropriations from which such purchases are made. Any 
disputes as to the price, quality, suitability, or character of the products manu- 
factured in any prison industry and offered to any Government department 
shall be arbitrated by a board consisting of the Comptroller General of the 
United States, the Superintendent of Supplies of the General Supply Committee, 
and the Chief of the United States Bureau of Efficiency or their representatives. 
The decision of said board shall be final and binding upon all parties. 


It will be noted that the act of May 27, 1930, supra, authorizes only 
such industries as will “produce articles and commodities for con- 
sumption * * * or for sale.” The performance of printing 
service on order does not constitute the production of articles and 
commodities capable of consumption or sale but is rather the rendi- 
tion of services, that is to say, irrespective of its value as vocational 
training, printing is not one of the industries authorized by the act. 
That the Congress did not intend that this statute should extend to 
printing is further evidenced by the provisions of section 7 of the 
ubove act requiring Government departments and establishments to 
purchase the products of such industries, which is inconsistent with 
the requirement of the act of 1919, supra, that all printing be pro- 
cured from the Government Printing Office. Accordingly, the estab- 
lishment and maintenance of printing plants by the Federal Prison 
Industries must rest, not on the authority of the above act of May 27, 
1930, but upon the authority from the Joint Committee on Printing. 

In view of the doubt which has heretofore existed as to the juris- 
diction of the Joint Committe on Printing over the purchase of 
printing machinery for the Federal Prison Industries, this decision 
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will be effecitve as of June 1, 1940, and purchases of machinery prior 
to that date will not be objected to by this office solely for failure to 
obtain the approval of the Joint Committee on Printing but credit 
will not be allowed for payments made for purchases after that date 
of printing machinery, supplies, or equipment unless accompanied 
by evidence of the approval of the Joint Committee on Printing. 


(B-9557) 


CONTRACTS—BACON-DAVIS ACT STIPULATIONS—APPLICABILITY TO 
HOWARD UNIVERSITY CONTRACTS 


The Bacon-Davis Act, as amended, 49 Stat. 1011, requiring the insertion of 
provisions relating to minimum wages, etc., in certain contracts “for con- 
struction, alteration, and/or repair * * * of public buildings or public 
works of the United States or the District of Columbia,” is not applicable 
to contracts for the construction, alteration or repair of buildings or works 
of Howard University. 


Acting Comptroller General Elliott to the Secretary of the Interior, May 9, 
1940: 


I have your letter of April 10, 1940, as follows: 


The authorities of Howard University are contemplating issuing advertise- 
ments for the installation of card catalogue cases in the Library Building, pay- 
ment for which will be made from the balance of National Industrial Recovery 
funds remaining in the allotment for the project. 

It is proposed to enter into a contract on U. S. Government Form of Contract 
No. P. W. A. 51 with the lowest acceptable bidder, such contract to be signed 
by the Assistant Secretary of the Department as contracting officer in behalf 
of the United States. 

The work will include the manufacture of the cases in the factory of the 
accepted bidder and shipment to the university where the services of cabinet 
makers, wood finishers, building laborers, heavy hauling truck drivers and truck 
drivers’ helpers will be required to make the installation. 

It is expected that the cost of the work will be in excess of $2,000.00 and 
there arises the question, whether or not the act of Congress approved March 3, 
1981 (46 Stat. 1494), as amended by the act of August 30, 1935 (49 Stat. 1012), 
commonly known as the Bacon-Davis Act, and requiring that a provision be 
inserted in certain contracts stating the minimum wages to be paid various 
classes of laborers and mechanics, is applicable as Howard University is a 
private corporation supported in part by Government funds. The question is 
submitted to you for decision. As the need for the catalogue cases is urgent an 
early reply would be appreciated. 


The Bacon-Davis Act, as amended, relates to contracts in excess 
of $2,000, “to which the United States or the District of Columbia is 
a party, for construction, alteration, and/or repair, including painting 
and decorating, of public buildings or public works of the United 
States or the District of Columbia,” which require or involve the 
employment of laborers and/or mechanics. Under the circumstances 
you relate the answer to the question presented is dependent upon 
whether the work to be performed consists of the “construction, alter- 
ation, and/or repair * * * of public buildings or public works 
of the United States.” 
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It has been held repeatedly that Howard University is not a bureau 
or office of the Department of the Interior. 11 Comp. Dec. 447; 12 
id. 412; 23 id. 737; 2 Comp. Gen. 75; and 12 id. 113. Although the 
university was created by Congressional enactment (act of March 2, 
1867, 14 Stat. 4388) it was created as a private corporation for educa- 
tional purposes and its charter gave it all the rights and powers usu- 
ally vested in private corporations, including the right to purchase 
and sell real estate, and the right to contract and to sue and be sued. 

While the United States has frequently and generously contributed 
to the construction, maintenance, and development of the institution 
that is not enough to change the university from a private to a public 
institution. As said by the court in the case of Maiatico Construction 
Company v. The United States, 79 F. (2d) 418, 422: 


* * * if Howard University were dissolved by corporate authority or 
otherwise, it is quite clear the United States would have no claim or title of 
any nature to any of its assets; and it is equally true, of course, that they have 
no claim or title of any nature while the university exists and functions. 


The Maiatico Construction Company case, supra, involved a suit 
by materialmen on the bond of a contractor furnished in connection 
with a contract entered into on behalf of the United States by the 
Assistant Secretary of the Interior for dormitory buildings at Howard 
University. The suit was brought under the provisions of the Heard 
Act, 40 U. S. C. 270, relating to bonds given in connection with con- 


tracts of the United States “for the construction of any public build- 
ing, or the prosecution and completion of any public work” or for 
repairs thereto. The court denied the materialmen the right to re- 
covery under the bond on the ground that the bond was not required 
by the Heard Act because the buildings were not public buildings 
or public works of the United States. Specifically, the court held as 
follows : 


Numerous other cases to the same effect can be cited and, so far as our ex- 
amination has gone, there are none to the contrary; and so we reach the con- 
clusion that Howard University is a private institution ; 

That its right and title to its buildings is not affected by the fact that many 
of them may be the result of the generosity of the national government; 

That its rights and powers and liabilities are fixed by its charter and the 
laws in relation to private corporations ; 

That the buildings involved in this controversy are neither public buildings 
nor public works, and that the bonds sued on were—in view of these several 
conclusions—not within the provisions or contemplation of the Heard Act. 


Thus, under the Heard Act, the terms “public building” and 
“public work” have been held not to comprehend buildings of How- 
ard University. It is noted that the Bacon-Davis Act, as amended, 
uses the terms in the plural, i. e., “public buildings” and “public 
works,” and those terms do not appear ever to have been judicially 
defined with respect to that act. However, in view of the holding of 
the court in the Maiatico Construction Company case, supra, and 
bearing in mind the purposes of the Heard Act and the fact that it 
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has been liberally construed by the courts (Hdl v. Surety Co., 200 
U. S. 197, 208) there would appear no legal basis for distinguishing 
the terms “public buildings” and “public works” as used in the Bacon- 
Davis Act, from the terms “public building” and “public work” as 
used in the Heard Act, to the extent of making the Bacon-Davis Act 
applicable to contracts for the construction, alteration, or repair of 
buildings or works of Howard University. 

In view of the foregoing, the requirements of the Bacon-Davis Act, 
as amended, should not be included in the contract in question, 
Your submission is answered accordingly. 


(B-9709) 


INSURED AND REGISTERED MAILS—LIABILITY FOR LOSS OR DAMAGE 
IN PHILIPPINE ISLANDS 


There is no authority for payment by the United States of indemnity on account 
of loss or rifling of or damage to a registered or insured article addressed 
to a person in the Philippine Islands when such loss, rifling, or damage 
occurs while the article is in the custody of the Philippine postal adminis- 
tration for transmission to the addressee, regardless of whether the addressee 
is or is not a member of a United States military organization stationed 
in the Philippine Islands. 


Acting Comptroller General Elliott to the Postmaster General, May 11, 1940: 
I have your letter of April 18, 1940, as follows: 


Question has arisen with respect to the responsibility of the United States 
Postal Service for registered or insured matter addressed to persons in the 
Military Service in the Philippine Islands. 

It will be appreciated if you will render a decision as to the propriety of 
paying indemnity within the limit fixed by law, considering the registry or 
insurance fee paid, on account of the loss or rifling of or damage to a domestic 
registered or insured article, addressed to a member of a United States military 
organization stationed in the Philippine Islands, when such loss, rifling, or 
damage occurs after the article has been entrusted to the Philippine postal 
administration for transmission to the addressee. In this connection your atten- 
tion is specifically invited to the decision of the Comptroller of the Treasury, 
H-8c, dated August 18, 1908. 

It became apparent shortly after the acquisition of the Philippine 
Islands that they were to be governed by a system of laws in large 
measure separate and distinct from that of the United States. This 
was indicated not only by the so-called Spooner amendment as con- 
tained in the act of March 2, 1901, 31 Stat. 910, and in various 
Executive orders, instructions, etc., issued by the President shortly 
after the islands were acquired (see discussion in 29 Op. Atty. Gen. 
380, 383), but, also, by the act of July 1, 1902, 32 Stat. 691, commonly 
known as “the Philippine Organic Act” (S. Rep. 362, 62d Cong., 2d 
sess., p. 2). It was stipulated in the first section of said organic 
act that section 1891 of the Revised Statutes—which provides that 
“The Constitution and all laws of the United States which are not 
locally inapplicable shall have the same force and effect within all 
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the organized Territories * * * as elsewhere within the United 
States”—should not apply to the Philippine Islands. See, also, sec- 
tion 5 of the later act of August 29, 1916, 39 Stat. 547, 48 U. S. C. 1003. 

It seems sufficiently clear that laws relating to the Postal Service 
were included in this exception. In this connection attention is in- 
vited to an opinion addressed to the Postmaster General on Decem- 
ber 2, 1902, 24 Op. Atty. Gen. 534, wherein the Solicitor General, 
after analyzing various then existing provisions of law relating to 
the government of the Philippine Islands, concluded (p. 540) that 
“the postal service in the Philippine Islands is not subject to the 
general laws of the United States regulating the mails under your 
administration.” Again, in an opinion of the Attorney General under 
date of March 29, 1912, 29 Op. Atty. Gen. 380, 384-385, the Philippine 
postal administration was described as “a wholly autonomous system, 
independent of the administration’s control.” Nothing has been found 
in subsequent provisions of law relating to the Philippine Islands 
which makes necessary or even warrants any modification of the 
conclusion thus reached. 

By the terms of section 1 of the act of June 28, 1932, 47 Stat. 338, 
39 U. S. C. 381, which amended prior laws relative to the registra- 
tion and indemnity for loss or damage of registered matter in the 
mails, the Postmaster General was authorized to “provide rules under 
which the senders or owners of any registered matter shall be indem- 
nified for loss, rifling, or damage thereof in the mails.” Similarly, 
by act of April 24, 1920, 41 Stat. 581, 39 U. S. C. 382, the Post- 
master General was granted authority, under such rules and regu- 
lations as he might prescribe, to pay limited indemnity claims on 
insured mail. See, also, section 8 of the act of August 24, 1912, 37 
Stat. 558, as amended, 39 U. S. C. 244, and the act of February 14, 
1929, 45 Stat. 1177, 39 U. S. C. 246 (a). - 

Since the Philippine postal service is wholly autonomous and sep- 
arate from that of the United States there would appear to be no 
legal basis for the Postmaster General to extend the benefits of any 
system of registration or insurance of mails which he might estab- 
lish under authority of the above statutes so as to cover losses incurred 
after mail matter had been turned over to the postal authorities of 
the Philippine Islands for delivery to the addressee. In effect, that 
is the holding of the decision of August 18, 1908, referred to in your 
letter ; and the laws relating to the postal service and to the Philippine 
Islands enacted since that decision was rendered do not appear to 
require or authorize a different conclusion in that respect than reached 
therein. Section 1382, subsection 6 (b) of the Postal Regulations, 
1932, provides, among other things, that no indemnity will be paid 
“for the injury or loss of any registered matter which * * * was 
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not injured or lost while in the custody of the Postal Service.” The 
term “Postal Service” as used in this provision clearly refers to the 
Postal Service of the United States and does not include a separate 
and distinct system such as that of the Philippine Islands. With 
respect to insured matter, it is provided in section 1389, subsection 2, 
of the Postal Regulations, supra, that: 

Except as stated in current Postal Guide, postmasters at the central account- 

ing offices of the States or sections in which insured and collect-on-delivery 
articles are mailed are authorized to pay indemnity claims arising from the 
loss, rifling, and injury of insured and unregistered collect-on-delivery articles 
mailed on and after July 1, 1922, and exchanged within and between the 
continental United States (including Alaska), Guam, Hawaii, Pago Pago, 
Samoa, Puerto Rico, and the Virgin Islands: * * * 
While the Philippine Islands are not specifically mentioned in this 
subsection, the Postal Guide referred to therein contains the following 
provision relative to liability in the case of insured mail addressed 
to said islands: 


* * * Parcels may be insured but not sent c. o. d. to the Philippine 
Islands, * * *., 
© 


* . * + = + 

The maximum indemnity for domestic insured mail addressed to the Philip- 
pine Islands is $100 payable by the United States when the evidence shows 
the loss, rifling, or damage occurred in the Postal Service of the United 
States as distinguished from that of the Philippine Islands. * * * (United 
States Postal Guide, July 1939, page 190. Similar provisions are found in the 
Postal Guide for prior years). 

In view of the foregoing I have to advise that there would appear 
no authority for paying indemnity on account of loss or rifling of 
or damage to a registered or insured article addressed to a person 
in the Philippine Islands when such loss, rifling, or damage occurs 
while the article is in the custody of the Philippine postal admini- 
stration for transmission to the addressee, regardless of whether the 
addressee is or is not a member of a United States military organiza- 
tion stationed in the Philippine Islands. 


(B-10017) 
TAXES—STATE—FEDERAL LIABILITY 


The United States is not liable for payment of any tax imposed by a State 
directly on the sale or use of supplies or equipment purchased by or for the 
use of the Federal Government, but if bids cannot be obtained exclusive of 
State taxes which are not properly chargeable to the Government, contract 
may be awarded at a price which includes the tax, providing the bidder 
agrees to furnish a Tax Exemption Certificate (Form 1094—Revised) for 
each purchase upon which such a tax charge is made. 


Acting Comptroller General Elliott to the Secretary of the Treasury, May 11, 


I have your letter of May 3, 1940, as follows: 


Under date of March 30, 1940, the Procurement Division issued Supplemental 
Specifications and Proposals for computing machines under Class 54 of the 
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General Schedule of Supplies for the period April 20 to July 31, 1940, which 
were opened April 9, 1940, and in response thereto one bid only was received, 
having been submitted by the Felt and Tarrant Manufacturing Company, 
1735 North Paulina Street, Chicago, Llinois. 

The bid was accompanied by letter dated April 4, 1940, in pertinent part as 
follows: 

“* * * price list ‘A’ includes delivery to any point in the continental United 
States, except Illinois; price list ‘B’ applies to deliveries made within the State 
of Illinois and includes the Illinois Retailers’ Occupational Tax. 

“If any Sales Tax, Occupational Tax, or other taxes or charges, imposed 
by any State directly upon the sale or delivery to the United States Government 
of supplies covered by this bid, are paid by the Contractor on the sale or delivery 
of articles or supplis herein contracted for, the amount of such taxes or other 
charges is to be added to the price named in this bid. * * *” 

In addition to the excerpts quoted above, price list “A” also provides that 
“State sales or use taxes, if any, are extra.” 

In telegram of April 15, 1940, confirmed by letter of the same date, the Felt 
and Tarrant Manufacturing Company advised as follows: 

“Delete paragraph three our transmittal letter April 4 and substitute therefor 
‘Sales or use taxes imposed by states upon sales covered by this bid and required 
to be collected by the contractor are extra.’” 


In view of your decision of July 1, 1939, 19 C. G. 1, involving the California 
State Tax, and other similar decisions, the Procurement Division is in doubt 
as to whether the bid of the Felt and Tarrant Manufacturing Company with 
the conditions, supra, contained therein, may be accepted. 

There is enclosed herewith the bid of the Felt and Tarrant Manufacturing 
Company, together with the pertinent: papers, and it is requested that you 
advise whether or not the said bid, as conditioned, is proper for acceptance. 
If your decision is to the effect that the bid as conditioned is not proper for 
acceptance, it would be appreciated if you would advise what provision, if any, 
would be acceptable to the General Accounting Office with respect to said taxes. 

Your prompt reply with a return of the papers is requested. 

This office does not recognize any liability on the part of the United 
States for the payment of the amount of any tax imposed by a State 
directly on the sale or use of supplies or equipment purchased by or 
for the use of the Federal Government. 18 Comp. Gen. 832; 19 id. 
1; 19 id. 822. However, the obvious fact may not be overlooked that 
a dealer in such supplies or equipment cannot be compelled to sell 
the same to the United States except upon such terms and conditions 
as he may see fit to prescribe. Consequently, when, in response to 
an invitation, no bid exclusive of the tax is received and the award- 
ing of a contract is necessary, it appears that the interests of the 
United States would be adequately protected by following the proce- 
dure stated in General Regulations No. 86—Revised of this office, in 
cases where the bid price inlucdes a State tax not properly chargeable 
to the Government, the same as in the case of purchases made in the 
open market. 

Therefore, since it has developed in the solicitation of bids in the 
instant matter that your Department is unable to obtain a quotation 
of a price which is in fact exclusive of State sales or use taxes, you are 
advised that this office would not be required to object to the considera- 
tion of the only bid submitted and the awarding of a contract to the 
Felt & Tarrant Mfg. Co., providing the bidder will agree to execute 
and deliver a Tax Exemption Certificate (Form 1094—Revised) for 
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each purchase made under the contract upon which a charge is made 
on account of a State sales or use tax. 


The papers which you forwarded are returned herewith. 


(B-9772) 


IMMIGRATION ACT VIOLATIONS—DISPOSITION OF AMOUNTS 
COLLECTED 


Money collected from a transportation company pursuant to section 16 (b) of 
the Immigration Act of 1924, 43 Stat. 163, for an immigrant’s benefit and 
because the company brought her to the United States without an unexpired 
immigration visa, and which represents the amount paid by the immigrant 
for transportation to the United States, may not be refunded to the company 
because of a compromise settlement between it and the immigrant. 


Acting Comptroller General Elliott to the Secretary of Labor, May 13, 1940: 
I have your letter of April 19, 1940, as follows: 


Fine proceedings were instituted against the Italian Line under Section 16 
of the Immigration Act of 1924 (43 Stat., 153), on account of the alien Maria 
Lo Conti, who arrived at the port of New York, February 3, 1988, on the vessel 
Conte Di Savoia, the said alien having been found, at the time of arrival, to be 
an immigrant not in possession of an immigration visa. Notice of liability for 
fine was served on the agents of the line on April 7, 1938. The said notice, 
however, was drawn in the amount of only’$1,000 instead of the amount of the 
fine plus passage money. Consequently, it was necessary to issue a supple- 
mental notice of liability covering $74.50, the amount of passage money involved, 
which notice was served on February 23, 1939. 

The total amount of the fine, $1,074.50, including the passage money, was 
collected and deposited to the credit of “168696, Deposits to Secure Payment of 
Fines and Passage Money, Immigration and Naturalization Service,” by the 
Collector of Customs, New York, N. Y., under certificate of deposit No. 9, dated 
July 11, 1939. Prior to final determination by the Department that a fine had 
been incurred, the amount involved was secured by bond. 

Notice of the fact that the fine had been imposed by the Department was 
forwarded to your office on November 14, 1938. 

The alien, Maria Lo Conti, through her father as guardian ad litem, sued the 
Italian Line to secure reimbursement for expenses to be incurred in applying at 
an American Consulate for an immigration visa. Relying upon the fact that the 
original notice of liability for fine did not include passage money, the Italian 
Line, with the permission of the Municipal Court of the City of New York, 
compromised the claim and furnished both the excluded alien and her father 
third-class round trip tickets for passage from New York to Naples and return. 

Section 16 of the Immigration Act of 1924 requires that in addition to the fine 
prescribed, there be paid a sum equal to that paid by the immigrant for trans- 
portation from the initial point of departure indicated in the ticket to the port 
of arrival, such sum to be delivered by the Collector of Customs to the immi- 
grant on whose account the fine was assessed. 

The Italian Line, through its attorney, Mr. Daniel A. Caputi, Fifth Avenue 
at 50th Street, New York, N. Y., requested remission of the passage money. 
In support of this request, evidence was submitted consisting of a release 
signed by Giuseppe Lo Conti, the guardian, and certified copy of order of the 
Municipal Court of the City of New York, authorizing and empowering said 
release in connection with the compromise effected by the said line. The 
documents submitted are forwarded herewith for your consideration with the 
request that when they have served their purpose they be returned to the 
Italian Line, through its attorney, Mr. Caputi. 

The Department, upon consideration of the representations made, reached 
the conclusion that where a violation of the aforementioned section of law 
occurs and the alien is deported, there is no alternative but to include in the 
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penalty a sum equal to the passage money paid, and that, while in the instant 
case the original notice of liability addressed to the Italian Line did not include 
a reference to passage money, that fact does not relieve the line of its liability 
under the statute. It was further concluded that the private arrangements 
between the line and the alien under which the passage money has, in effect, 
already been refunded, is a matter which, legally speaking, cannot effect the 
operation of the statute. 

Since the compromise settlement included the furnishing of transportation 
to the immigrant to the point of initial departure, refund of passage money, or 
the equivalent thereof, was accomplished, although such refund was not made 
in the manner prescribed under the statute. It would seem that as a matter 
of equity, the amount of passage money now on deposit in the trust fund 
receipt account should be refunded to the Italian Line rather than to the alien, 
for the reason that if payment is made to the alien it would, in effect, con- 
stitute a duplicate refund. 

You are, therefore, requested to advise what procedure should be followed in 
this instance. 


It is provided in section 16 (b) of the Immigration Act of 1924 
(43 Stat. 163), that when it appears to the satisfaction of the Sec- 
retary of Labor that any immigrant has been brought into the United 
States by any transportation company without an unexpired im- 
migration visa, such transportation company “shall pay to the col- 
lector of customs of the customs district in which the port of arrival 
is located the sum of $1,000 for each immigrant so brought, and in 
addition a sum equal to that paid by such immigrant for his transpor- 
tation from the initial point of departure, indicated in his ticket, to 
the point of arrival, such latter sum to be delivered by the collector 
of customs to the immigrant on whose account assessed.” 


The passage money refund thus required is not for the purnose 
of providing the alien with funds to defray the cost of his return 
voyage, as would seem to be assumed by the penultimate paragraph 
of your letter. Provision for such return transportation is provided 
for in section 18 of the Immigration Act of February 5, 1917, 39 
Stat. 887, as follows: 


That all aliens brought to this country in violation of law shall be immedi- 

ately sent back, in accommodations of the same class in which they arrived, 
to the country whence they respectively came, on the vessels bringing them, 
unless in the opinion of the Secretary of Labor immediate deportation is not 
practicable or proper. The cost of their maintenance while on land, as well 
as the expense of the return of such aliens, shall be borne oe the owner or 
owners of the vessels on which they respectively came * * 
See in this connection section 18 of the act of 1924. As a matter 
of fact, under the terms of the quoted section a fine is for asessment 
against any transportation company which shall “make any charge 
for the return of any such alien.” A similar provision was contained 
in the prior act of February 20, 1907, 34 Stat. 904. 

It is stated in your letter that since the compromise settlement 
which was effected between the transportation company and the immi- 
grant in the present case included the furnishing of transportation 
to said immigrant to the point of initial departure, refund of passage 
money or its equivalent was accomplished although not in the manner 
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prescribed by the statute, and that it would, therefore, seem as a 
matter of equity that the $74.50 paid by the company to the collector 
of customs to cover this passage money should be refunded fo the 
company “for the reason that if payment is made to the alien it would, 
in effect, constitute a duplicate refund.” This position is not con- 
sidered tenable. As above noted the transportation company is obli- 
gated under existing law (1) to furnish without charge return trans- 
portation in accommodations of the same class in which the alien 
arrived, and (2) to pay to the collector of customs for delivery to 
the immigrant a sum equal to that paid by such immigrant for his 
transportation from the initial point of departure. If the transporta- 
tion company furnished return transportation to the alien here in 
question in accomodations of the same class in which she entered, 
then said company has performed the first of these obligations. 
Clearly, however, it did not liquidate them both by merely performing 
one of them. 

The fact that transportation was furnished for the alien’s father, 
also, and for a round trip rather than one way, cannot be made the 
basis of claim for refund of the amount, $74.50, here involved. The 
transportation company’s obligations under the laws of the United 
States are definite and fixed and are not affected by any compromise 
settlement between the alien and the transportation company. It 
appears from the history of the legislation here involved that the 
obligations of the company to the alien were purposely made rigid 
and definite so that there would be avoided the possibility that trans- 
portation companies might induce aliens, who in many cases are 
ignorant of their rights under the laws of the United States, to 
accept less than they are entitled to receive under said laws. See 
in this connection House Report No. 95, 64th Congress, 1st session, 
pages 6 and 7; also Senate Report No. 352, 64th Congress, 1st session, 
pages 9 and 10. 

With respect to remission of assessments made under the terms of 
section 16 (b) of the Immigration Act of 1924, it is provided im 
subsection (c) of said section that: 

Such sums shall not be remitted or refunded, unless it appears to the satis- 
faction of the Secretary of Labor that such person, and the owner, master, 
agent, charterer, and consignee of the vessel, prior to the departure of the 
vessel from the last port outside the United States, did not know, and could 
not have ascertained by the exercise of reasonable diligence, (1) that the 
individual transported was an immigrant, if the fine was imposed for bringing 
an immigrant without an unexpired immigration visa, or (2) that the indi- 
vidual transported was a quota immigrant, if the fine was imposed for bringing 


a quota immigrant the visa in whose immigration visa specified him as being 
a non-quota immigrant. 


It does not appear to be contended in the present case that the 
passage money in question is for remission to the transportation 
company pursuant to the terms of this subsection. 
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Under the facts and circumstances of this case I have to advise that 
no basis is shown to exist for making refund of the $74.50 in ques- 
tion to the Italian Line. The transportation company may be ad- 
vised that disposition of the amount collected for passage money 
must be in strict accordance with the provisions of the act of 1924 
under which it was collected. 

The enclosures transmitted with your letter are returned herewith. 


(B-8984) 


COMPENSATION—DOUBLE—FEDERAL HOUSING ADMINISTRATOR’S 
APPOINTMENT AUTHORITY 


Compensation payments to a person employed by the Federal Housing Admin- 
istration during a period of employment under another Government agency 
need not be questioned as in violation of the Dual Compensation Act of 
May 10, 1916, as amended, in view of the broad personnel appointment, etc., 
authority vested in the Federal Housing Administrator by section 1 of the 
National Housing Act, 48 Stat. 1246. 


Acting Comptroller General Elliott to the Federal Housing Administrator, 
May 14, 1940: 


I have your letter of March 4, 1940, as follows: 


We respectfully submit herewith the following facts and information on the 
question of payments made to Mr. Adalbert B. Sziklas apparently contrary to 
the provisions of the act of May 10, 1916 (39 Stat. 120), as amended by the 
act of August 29, 1916 (39 Stat. 582; sec. 58, title 5, U. 8. C. A.) 

Mr. Sziklas was appointed by this Administration February 27, 1935, as a 
fee architect and assigned to the Boston, Massachusetts, insuring office. This 
appointment was terminated on March 29, 1939, and on March 30, 1939, Mr. 
Sziklas was given an indefinite appointment as an architectural inspector to 
be paid on the basis of $10.00 per diem, when actually employed, which ap- 
pointment was terminated at the close of business December 31, 1939. From 
the information furnished us by the commandant of the United States Navy 
Yard at Boston, Massachusetts, it appears that Mr. Sziklas was employed at the 
Boston Navy Yard on Navy W. P. A. projects, such employment dating from 
August 9, 1935, and ending on August 19, 1938. On August 20, 1938, he was 
taken on the rolls of the navy yard, chargeable to P. W. A. appropriation at an 
annual salary of $2,200, temporary; and on November 15, 1938, he terminated 
this temporary appointment to accept a temporary appointment November 16, 
1938, as principal engineering draftsman, SP—7—801—$2,300 per annum, under 
which appointment he is apparently still employed. At the time Mr. Sziklas’ 
appointment in this administration was changed from a fee architect, paid on 
the basis of fees when actually employed, to an indefinite appointment at $10.00 
per diem, his application dated April 6, 1939, stated that he was at that time 
employed in the Boston Navy Yard as principal engineering draftsman, P. W. A. 
(emergency employee) at $2,300 per annum. On the same date, he submitted 
“Affidavit of outside activities” in which the following statement appears in 
regard to outside activities: 

“1. Emergency employee in the Boston Navy Yard; Public Works Department. 

“2. Continuing private practice of architect not in any way connected with the 
program of the Federal Housing Administration. 

“Neither one of these occupations will interfere with my duties as architec- 
tural inspector of the Federal Housing Administration.” 

Subsequently and under date of April 20, 1939, this office advised the Civil 
Service Commission that consideration was being given to the appointment of 
Mr. Sziklas who claimed previous service under the Federal Gevernment and 
advice was requested as to whether or not the record of Mr. Sziklas was clear 
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and any previous separations without prejudice. The information requested 
from the Civil Service Commission did not reach this office until the latter part 
of October 1939. No work was assigned to Mr. Sziklas by this Administration 
after the receipt of this report, pending our investigation of the question of 
possible dual compensation, contrary to Federal statutes. 

According to our records and the information submitted by the navy yard, 
the following payments were made to Mr. Sziklas: 

1935—Fees were paid in the amount of $64 by the Federal Housing Adminis- 
aoe? and $394.82 was received by Mr. Sziklas from the Navy Department 
CP, AY «2 + 

1986—No fees received from Federal Housing Administration; $1,716.61 was 
paid to Mr. Sziklas by the Navy Department. 

1937—No fees paid by the Federal Housing Administration ; $2,000.47 was paid 
to Mr. Sziklas by the Navy Department. 

1938—January 1 to August 20 (the latter date being the date of his appoint- 
ment in the Navy Department at $2,200 per anum), he received fees from 
the Federal Housing Administration in the amount of $108; and for the same 
period of time he received $1,389.89 from the Navy Department. 

1938—August 20 to December 31, fees from the Federal Housing Administration 
in the amount of $287.36; and for the same period of time he received from the 
Navy Department salary at the rate of $2,200 per annum to November 15, 1938; 
and at the rate of $2,300 per annum from November 16, 1938, to December 31, 
1938. 

1939—From January 1, 1939, to March 30, 1989, he received from the Federal 
Housing Administration $56 as fees, and from March 80 (the date of his in- 
definite appointment in this Administration at $10 per diem) through Decem- 
ber 31, 1939, he received $1,042.13 from the Federal Housing Administration; 
and salary from the Navy Department from Januury 1, 1939, through Decem- 
ber 31, 1939, at the rate of $2,300 per annum. As heretofore stated, his employ- 
ment with this Administration was terminated effective December 31, 1939, 
and as far as we are advised, he is still employed by the Navy Department at 
a salary of $2,300 per annum. 

This office is not informed as to the nature of Mr, Sziklas’ employment in 
the Navy Department from the time he was employed on August 9, 1935, to 
August 20, 1938, the day he was given an appointment in the Navy Department 
at $2,200 per annum, except that his appointment was apparently designated 
as emergency and temporary. We can say, however, that from February 27, 
1935, through March 29, 1939, he was employed by this Administration entirely 
on a fee basis, when actually employed. Assuming that his appointment in 
the Navy Department up to August 20, 1938, was not on a per annum basis, 
it would appear that the dual compensation statute would not be for applica- 
tion at least for this period of time under your decision dated March 2, 1936, 
appearing in 15 Comp. Gen, 751, 752, holding that the dual compensation statute 
would not prohibit one person from receiving compensation on a per diem or 
fee basis under more than one part-time or intermittent employment for services 
performed on different days or different times. It is understood, however, that 
this rule would not apply if one of the employments was on a per annum basis 
(15 Comp. Gen. 828), We also have in mind your decisions that the dual com- 
pensation statute would apply when an employee is employed over the same 
period in two positions, the combined salaries of which would exceed $2,000 
per annum (8 Comp. Gen. 487; 18 Comp. Gen. 615), and the exceptions to this 
general rule that if there is a definite limitation on the employment, to a 
specific number of hours per day or days per week, month or year, and com- 
pensation is paid only when actually employed, the dual compensation statute 
would not apply “if the total amount of compensation possible to be paid for 
the my does not exceed $2,000” (17 Comp. Gen. 250, 252; 11 Comp. Gen. 
200, 202). 

It would appear, therefore, that since Mr, Sziklas was under a per annum 
appointment in the navy yard in the years 1988 and 1939 at a salary in excess 
of $2,000 per annum, the receipt by him of compensation for services rendered 
the Federal Housing Administration in the amount of $395.36 for 1938 and 
$1,098.13 for 1989 is prohibited under the provisions of the dual compensation 
statutes. It may also be that payments made to him in other years by this 
Administration, are contrary to the dual compensation statutes since it would 
have been possible for him to have received fees in excess of $2,000 per annum. 

In view of the facts and circumstances outlined, your opinion is respectfully 
requested as to the application of the dual compensation statutes to the monies 
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received by Mr. Sziklas from this Administration and the steps which should 
be taken to obtain collection if your decision is that all or part of the monies 
paid him were contrary to law. 


With respect to the matter this Office is in receipt of a report, dated 
April 24, 1940, from the Navy Department, as follows: 


There is transmitted herewith a letter received by the commandant of the 
Boston Navy Yard from the Special Assistant to the Administrator of the 
Federal Housing Administrator [Administration] dated January 18, 1940, 
informing that all or part of the service of Mr. Adalbert B. Sziklas during cer- 
tain periods under the Federal Housing Administration from 1935 to January 
1940, while he was also employed under the Navy Department, was in contra- 
vention of the act of May 10, 1916, as amended by the act of August 29, 1916. 

Mr. Sziklas has been employed in an excepted status position at the Boston 
Navy Yard as follows: 


Temporary (WPA) Structural Design. & Drafts. $94.00mo. 8-— 9-35 
Resigned * " " 12-17-35 
Temporary ¢ Designer (sp.) (a) : $2,000,00 yr. 2-17-36 
Promoted # (c) 8 $2,200.00 ‘* 11-16-37 
Trens. Navy (PWA) ms Architect $2,200.00 “ 8-20-38 
Promoted r. Eng. Drafts., SP—7-901 $2, ‘300.00 “ 11-16-38 
Promoted pe Aesoctake Architect, P-3 $3,200.00 “ 3-16-40 
Still employed “ x 


Mr, Sziklas’ letter of February 8, 1940, regarding this matter is also enclosed 
for your information. 

Pay roll information and citations are not furnished in the absence of the 
specific periods of the apparent dual service involved. 

This case is, therefore, submitted for verification of the account and issuance 
of instructions for any necessary adjustment. 


With the above-quoted report there was forwarded to this office 


a communication dated February 8, 1940, from Mr. A. B. Sziklas, 
to his superior, protesting application of the dual compensation stat- 
ute in his case wherein it is stated: 


In reviewing the history of the case I refer to the employment data given 
in the letter mentioned above. It is noted that there were two phases of 
my employment by the FHA, which may possibly be dealt with in different 
ways. During my employment as a fee-architect I was receiving fees, not 
wages at a fixed annual rate, and the dual-compensation act does not apply 
to fees. The change in my status to being paid on a per diem basis was 
done, however, at the urgent initiative of my superiors in the Boston office 
of the FHA for reasons of economy, and this change worked entirely to the 
advantage of the FHA as it reduced the amount of compensation I received 
per case by 70 to 80 percent. At the time when this change was made my 
employment in the navy yard was fully known to these superiors in the FHA, 
who were not aware, just as I was not, of any violation of the dual-compensation 
act. There was no attempt, not even a tacit one, to conceal my twofold 
occupation. When signing the oath of office for the per diem position on 
30 March 1939, I wrote in after the phrase stating that I had no interest 
conflicting with my duties “except that I am employed in the Boston Navy 
Yard.” Similarly in an application I made at the navy yerd in February 
1989 for a permanent position, I stated that I was employed by the FHA. 
Therefore, it seems proven to me that if there were any violation of the dual- 
compensation act it was done in pardonable ignorance which my superiors 
at the FHA shared with me. 


Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916,.39 Stat. 582, provides, in pertinent part, as 
follows: 


That unless otherwise specially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 
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more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum, * * * 

This office has held consistently that the term “salary” as used in 
this statute does not include compensation paid on a fee basis having 
no relation to the time served, but does include per diem compensation 
either for full-time service or for intermittent service. See the deci- 
sion of April 6, 1939, 18 Comp. Gen. 768, and the decisions therein 
cited, wherein the distinction between fees and per diem compensation 
is discussed. 

Hence, the question whether payment of two salaries has been made 
in this case in contravention of the 1916 statute is limited to the 
period beginning March 30, 1939, effective date of appointment of 
Mr. Sziklas by the Federal Housing Administration with compensa- 
tion at the rate of $10 per diem when actually employed, and ending 
December 31, 1939, date of separation from the Federal Housing 
Administration, during which period he was employed, also by the 
Navy Department with compensation at the rate of $2,300 per annum. 

Section 1 of the National Housing Act, approved June 27, 1934, 
48 Stat. 1246, provides, in pertinent part, as follows: 

* * * In order to carry out the provisions of this title and titles II and 
III, the Administrator may * * * appoint such other officers and employees 
as he may find necessary, and may prescribe their authorities, duties, respon- 
sibilities, and tenure and fix their compensation, without regard to the pro- 
visions of other laws applicable to the employment or compensation of officers 
or employees of the United States. The Administrator * * * may make 
such expenditures (including expenditures for personal services * * *) as 
are necessary to carry out the provisions of this title and titles II and III, 
without regard to any other provisions of law governing the expenditure of 
public funds. * * * [Italics supplied.] 

In decision of the former Comptroller General of the United States 
dated May 10, 1935, 14 Comp. Gen. 822, following his earlier deci- 
sion of January 9, 1935, 14 Comp. Gen. 527, the view was expressed 
that the broad authority vested by section 1 of the National Housing 
Act in the Administrator of the Federal Housing Administration to 
employ personnel “without regard to the provisions of other laws 
applicable to the employment or compensation of officers or employ- 
ees of the United States,” and to “make such expenditures (including 
expenditures for personal services * * *) * * * without re- 
gard to any other provisions of law governing the expenditure of 
public funds,” did not justify disregard of the dual compensation 
statutes. Said decisions appear to have been based upon the propo- 
sition that a disregard of the dual compensation statutes by the Fed- 
eral Housing Administration “clearly defeats one of the prime 
purposes of recent legislation authorizing employment of personnel, 
including the National Housing Act, viz, the spread of employment” 
(quoting from the decision of May 10, 1935). 

It is understood the Federal Housing Administration has adopted, 
generally, the policy suggested by the cited decisions; that is to say, 
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has refrained generally from employing personnel who are in receipt 
of another salary or an annuity from the Federal Government. 
However, in the instant case it is clearly shown that such general 
practice or policy of the Administration was not followed. 

In my decision of April 30, 1940, B-9113, to the Federal Security 
Administrator, there was considerd the employment of Dr. Charles 
S. Johnson by the Office of Education, Federal Security Agency, with 
a salary of $2,300 per annum for half time, based on $4,600 per annum 
for full time, and also as a member of the Railroad Carrier Industry 
Committee of the Wage and Hour Division of the Department of 
Labor, with compensation at the rate of $15 per diem when actually 
employed, pursuant to section 5 (b) of the Fair Labor Standards 
Act of 1938, approved June 25, 1938, 52 Stat. 1062, authorizing the 
Administrator of the Wage and Hour Division to appoint members 
of the committee “without regard to any other provisions of law 
regarding the appointment and compensation of employees of the 
United States.” In said decision it was concluded as follows: 


Accordingly, I have to advise that the language of section 5 (b) of the act 
of June 25, 1938, supra, is sufficiently broad and comprehensive to include dual 
compensation statutes and that the employment of Dr. Johnson as a member of 
the Railroad Carrier Industry Committee without regard to the provisions of 
the act of May 10, 1916, as amended, was authorized. 


While the employment in that case was in two part-time positions, 
and employment in the instant case was in one full-time and one 


part-time position, I have to advise that, in view of the broad au- 
thority vested in the Administrator of the Federal Housing Adminis- 
tration by section 1 of the National Housing Act, the employment of 
Mr. Sziklas by the Federal Housing Administration on and after 
March 30, 1939, during the period he was employed by the Navy De- 
partment, is not so clearly illegal as to require that this office further 
question the salary payments made to him under said employments. 


(B-9337) 
CONTRACTS—EXCHANGES—USED FOR RECONDITIONED MOTORS 


Where it is proposed to contract for replacement of unserviceable motors with 
reconditioned motors, as a substitute for reconditioning, there should be 
advertising for cash bids as well as for trade-in allowances on the unservice- 
able motors and acceptance of the bid resulting in the lowest net cost to 
the Government. 16 Comp. Gen. 782, and id. 1013, amplified. 

The rule of 16 Comp. Gen. 1013, that in case of exchange of an unserviceable 
motor for a reconditioned one only the net cost is required to be charged 
to the applicable appropriation, is for application only if the reconditioned 
motor is furnished at a price not exceeding what it would have cost to 
recondition the old motor. 16 Comp, Gen. 1013, amplified. 


Acting Comptroller General Elliott to the Secretary of the Interior, May 14, 
1940: 


There has been brought to my attention contract No, 1222p-CIV- 
545, entered into November 10, 1939, with Ed Maher, Inc., Dallas, 
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Tex., covering the purchase of two reconditioned cylinder-block assem- 
blies for Ford V-8 pick-up trucks at $123.46 each, less trade-in 
allowance on two old cylinder-block assemblies at $61 each. 

The invitation for bids upon which the contract was founded did 
not solicit cash bids for the two used cylinder-block assemblies which 
were traded in. In reply to a letter of January 31, 1940, from this 
office requesting an explanation of the failure to solicit cash bids 
as well as trade-in allowances on the old motors there was received 
a letter of March 15, 1940, from the chief counsel, National Park 
Service, Department of the Interior, forwarding a copy of a mem- 
orandum dated February 5, 1940, from the purchasing and con- 
tracting officer, Dallas, Tex., in pertinent part as follows: 


Separate cash bids for the outright sale of the old assemblies were not 
requested in line with instructions contained in the Handbook, Chapter III, Divi- 
sion B, Section 1, Sheet 4, which, in part, is as follows: 

“*Purchase of Reconditioned Engines or Parts for Motor Vehicles.— 

“Where a used motor is replaced by a reconditioned motor as a substitute 
for reconditioning the used motor, only the net cost of such exchange or sub- 
stitution need be charged to the available appropriation. The procedure does 
not apply against the procurement of new motors, but is restricted to those 
cases where a reconditioned used motor is procured as a direct substitute for 
a like used motor in need of reconditioning. 

“Under the foregoing conditions it will not be necessary to advertise separately 
for bids on the sale of the old engine, as only the net cost of the substitution 
will be debited to the appropriate allotment ledger.” 

The first paragraph of the instructions quoted above is in sub- 
stantial accord with the decision of this office, 16 Comp. Gen. 1013, 
to the Secretary of the Treasury, but the basis for the second para- 
graph of said instructions is not apparent. It has been held con- 
sistently by the accounting officers of the Government that in dis- 
posing of used property of the United States in connection with 
the purchase of replacement equipment, cash bids as well as trade-in 
allowances should be solicited and that that offer should be accepted 
which will result in the lowest net cost to the Government. See 
18 Comp. Gen. 227 and earlier decisions cited in the submission 
in that case; also, see 19 Comp Gen. 313. 

It is true that in a decision of February 20, 1937, 16 Comp Gen. 
782, to you, which had reference to, and in some measure modified, 
a rule of procedure stated in an earlier decision (16 Comp. Gen. 351) 
to you, it was stated that for reasons therein assigned there was no 
requirement for further advertising in that instance to determine the 
trade-in value of old motors to be exchanged for reconditioned motors. 
But that decision dealt with facts and conditions existing in con- 
nection with a particular Treasury Department, Procurement Di- 
vision, contract which had been let to the Ford Motor Co. after due 
advertisement, the conclusion appearing justified that the trade-in 
allowances available under that contract for unserviceable Ford 
motors in such transactions were higher than would otherwise be 
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bid for suchold motors. The decision was not intended for general 
application in all instances in which it is proposed to replace un- 
serviceable motors and parts with reconditioned engines, etc. The 
proper procedure when a contract is to be entered into in such a 
case is to advertise for cash bids as well as for trade-in allowances 
on the unserviceable equipment; and in the event that cash offers 
received exceed the trade-in allowances in any instance the best cash 
offer for the old engines would be for acceptance. It may be con- 
ceded that in most instances trade-in allowances would exceed cash 
offers, but there may be instances where the highest cash offer would 
exceed the trade-in offer and it would appear that the only way defi- 
nitely to determine that fact would be by properly advertising on 
the basis of solicitation for both cash bids and trade-in allowances, 
7 Comp. Gen. 685. 

In a decision of May 19, 1937, 16 Comp. Gen, 1013, to the Secretary 
of the Treasury, mentioned above, it was concluded that where a used 
motor was replaced by a reconditioned motor as a substitute for 
reconditioning the used motor, only the net cost of such exchange 
or substitution was required to be charged to the applicable appro- 
priation. That decision, also, had reference to the above-mentioned 
general supply contract with the Ford Motor Co. and presupposed 
the existence of a contract entered into after proper advertising in 
accordance with established rules governing the letting of contracts 
for the United States, and a definite showing that trade-in allowances 
for the used equipment either equaled or exceeded cash offers re- 
ceived for such used equipment as compared with the prices offered on 
the reconditioned motors for installation. Nothing said in that deci- 
sion would appear to justify a conclusion that advertising for cash bids 
as well as trade-in allowances on the old motors properly may be 
dispensed with in the inception of such a contract, 7 Comp. Gen. 
230; also, see 15 Comp. Gen. 811, in which there was approved a 
procedure proposed by the National Park Service for use in procuring 
reconditioned engines on the basis of soliciting cash bids as well as 
trade-in allowances on the old engines. Neither the decision in 16 
Comp. Gen. 782 nor that in 16 id. 1013 was intended to modify that 
decision except insofar as the particular contract considered in those 
two decisions was concerned and as to the charge against applicable 
appropriations in such cases. 

However, it appears that some confusion has arisen in your de- 
partment as to the proper scope and interpretation of the two later 
decisions and that the instruction in question was issued under a 
misapprehension of what was held in 16 Comp. Gen. 782, relative to 
further solicitation of cash bids under the contract with the Ford 
Motor Co. Also, the conclusion reached in 16 Comp. Gen, 1013 is 
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for application only in cases where the reconditioned motor is fur- 
nished at a price which is the same as or less than what it would 
cost to have the old motor reconditioned in any event. The contract 
here in question includes no showing to that effect since the invitation 
merely requested prices on two reconditioned cylinder-block assem- 
blies and a statement as to what allowance would be made as a 
trade-in on two old cylinder-block assemblies, and the bid was sub- 
mitted accordingly. 

While the subject and similar contracts heretofore entered into for 
the replacement of used motors with reconditioned motors will not 
be questioned further solely by reason of failure to solicit cash bids 
on the used engines replaced, immediate administrative measures 
should be taken to preclude entering into any such contracts in the 
future without soliciting cash bids as well as trade-in allowances on 
the used engines to be replaced. The quoted instructions to pur- 
chasing and contracting officers should be amended accordingly. 


(B-9965) 


CLAIMS AGAINST THE DISTRICT OF COLUMBIA—APPROPRIATION 
AVAILABILITY 


An appropriation for the construction of a project under the District of Colum- 
bia, which does not specifically provide that it shall be available for pay- 
ment of damage claims, may not be used for payment of a contractor's 
claim for damages as distinguished from one for the value of work and 
labor performed or materials furnished, 12 Comp, Gen. 482, distinguished. 

Where a contractor's claim against the District of Columbia for damages (as 
distinguished from a claim for value of work performed or material fur- 
nished) is now pending in court and the District concedes partial liability ; 
the contractor has agreed to accept the amount offered by the District; and 
it is proposed to confess judgment for said amount; the matter comes within 
the purview of the act of February 11, 1929, 45 Stat. 1160, outlining a 
procedure for the reporting to Congress for special appropriation of claims 
against the District. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, May 16, 1940: 


There has been received your letter of April 30, 1940, as follows: 


The Virginia Machinery and Well Company, Inc., has brought suit against 
the District of Columbia, Civil Action No. 5323, under contract No. 12215 for the 
construction of well No. 3 at the Tuberculosis Sanatoria, Glenn Dale, Maryland, 
making claim for $5,000.90 with interest and costs. The action is based on five 
separate claims for additional compensation or damages growing out of its 
contract with the District of Columbia. The contract provides for payment on 
a unit price basis at an estimated cost of $23,497.00, and the contractor was paid 
$13,348.57, which left an unexpended balance of $10,148.43 (subsequently released 
for other purposes). 

The Corporation Counsel has advised the Commissioners in substance that 
it would be to the interest of the District to confess judgment in favor of the 
Virginia Machinery and Well Company, Inc., in the sum of $2,630.67. Copy of 
his decision is enclosed. 

The question upon which the Commissioners would appreciate advice from 
you is whether or not the unexpended balance of $108,757.43 in the appropria- 
tion 99-998 Public Works, Loans by Federal Emergency Administration of 
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Public Works, D. C., would be available for the payment of this judgment, 
including interest and costs, if any. The representatives of the Public Works 
Agency of the Public Works Administration have indicated informally that as 
this claim arises out of a contract involving expenditure of funds advanced 
under the provisions of the Act of June 25, 1934 (48 Stat. 1250) as amended, it 
is agreeable to them that this and other legally adjudicated claims be paid from 
these funds (30% grant, 70% loan). You will recall that under your decision 
of October 2, 1934, to the Commissioners (14 ©. G. 273) it was held “that the 
unexpended part of each of such loans will remain available for the purpose 
for which loaned until expended or repaid to the United States.” This and 
other claims arising under several Public Works contracts with the District of 
Columbia, under the provisions of the act of June 25, 1954, amount to approxi- 
mately $99,000.00, by far the majority of which consists of liquidated damages 
deducted from the contractors which your office has held may be paid from 


construction funds on the theory that the amount was “erroneously withheld 
as liquidated damages.” 


In 12 C, G. 482, quoting from the syllabus, it was held: 

“A judgment against the District of Columbia growing out of a contract 
for construction of a school building may be paid from the appropriation for 
the construction of the building only to the extent that the judgment is in 
payment of the portion of the contract price determined by the judgment to 
have been erroneously withheld as liquidated damages. Unless the amount of 
the judgment, exclusive of interest and costs, will be accepted in full satis- 
faction of the judgment the construction appropriation should not be used 
for payment of any part thereof.” 

The claim of the Virginia Machinery and Well Company, Inc., is similar 
to the question presented in the foregoing decision, except that no part of 
this claim represents a charge as liquidated damages. 

If you hold that this amount may not be paid from the appropriation 
99-998 Public Works, Loans by Federal Emergency Administration of Public 
Works, D. C., would there be any objection to charging 30% of the judgment, 


including interest and costs, when and if appropriated by Congress, to this 
fund? 


As the general deficiency items will be submitted to the Budget Bureau and 


to Congress within a few days, the Commissioners would appreciate early 
advice from you in this matter. 


The contract with the Virginia Machinery and Well Co., Inc., 
provided for the construction, at the Glenn Dale project, of a well 
to be known as well No. 3, including well drilling, pumping equip- 
ment, and extension to distribution system at the site. It appears 
from the facts stated in the opinion of the Corporation Counsel of 
the District of Columbia, referred to in your letter, that the District 
suspended work under the contract on May 22, 1936, when it was 
determined definitely that bedrock had been encountered at a depth 
of 946 feet; that it subsequently was determined that an adequate 
supply of potable water—a minimum of 200 gallons per minute—was 
not encountered from the well; and, therefore, that it was determined 
to abandon the well. It further appears that work was suspended 
from May 22, 1936, until October 10, 1936, on which date the con- 
tractor was ordered to remove all 8-inch casing to a depth of 750 feet, 
the order reciting that it was the intention of the District to consider 
the contract completed as soon as that operation was performed. 

The items comprising the sum of $2,630.67, referred to in your letter 
(the correct total appears to be $2,620.67), and for which it is pro- 
posed to confess judgment against the District of Columbia, consist, 
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in the main, of expenses incurred by the contractor during the period 
of suspension of work, in keeping men and machinery at the site, the 
contractor not knowing, of course, just when the work was to be 
resumed, That is to say, the amount claimed does not relate to 
work performed but rather to expenses incurred simply by remaining 
idle. . 

You suggest that the present case is similar to that considered in 
decision of December 29, 1932, 12 Comp. Gen. 482, wherein it was 
held that a judgment for remission of liquidated damages and inspec- 
tion costs erroneously withheld from the contract price could be paid 
from the appropriation available for, and properly chargeable with, 
the construction cost of the building under the contract there in- 
volved. In other words, it was held in that case that though the 
contractor’s claim had been reduced to judgment you were authorized 
to pay the judgment, exclusive of interest and costs, from the appro- 
priation under which the contract was made for the reason the judg- 
ment represented the unpaid balance of the original agreed contract 
price. There is a material distinction between that case and the 
present one. Here the principal question involved does not relate to 
paying the balance of an agreed contract price, but rather relates to 
the paying of damages representing expenses incurred by the eon- 
tractor during the period of delay caused by the District of Columbia. 

It repeatedly has been held by this office, under such circumstances, 
that the matter of whether the courts may determine liability for 
damages for breach of contract is entirely different from the ques- 
tion of the availability of an existing appropriation for the payment 
of such damages—the availability of the appropriation being depend- 
ent upon whether the delays were ordered because of administrative 
needs, were essential to the acomplishment of the object for which the 
appropriation was made, and proximately contributed thereto, 7 
Comp. Gen. 645; 12 id. 179; 15 id. 779. This holding is based on 
the principle that, unless otherwise provided, an appropriation for a 
particular purpose is not available for the payment of damages 
arising out of, or incident to, the accomplishment of that purpose. 
The rule is supported by the courts and an apt statement thereof 
is found in the case of District of Columbia v. Bailey, 171 U.S. 161, 
wherein Mr. Justice White, in speaking for the court, stated: 

* * * Tt cannot be said that because Congress had appropriated for the 
improvement of streets, and therefore authorized a contract for such improve- 
ment to the extent of the appropriation, that it had also authorized and appro- 
priated for a claim in damages asserted to have arisen from the fact that work 
had been stopped because the appropriation made by Congress had been ex- 
hausted. The appropriation of money to improve streets was in no sense 
the appropriation of money to pay a claim for unliquidated damages arising, 
not for work and labor performed and materials furnished, but from the refusal 


to permit the performance of work and labor and the furnishing of materials. 
{Italics supplied. ] 
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That case involved a claim against the District of Columbia for 
damages arising from a breach of contract by the District in refus- 
ing to permit the contractor to complete a contract for resurfacing 
certain streets. The holding of the court was, in effect, that irrespec- 
tive of the liability of the District of Columbia for such breach, the 
Commissioners had no authority to bind the District by contracting 
for the payment of money for any claim not appropriated for. Spe- 
cifically, the court denied the authority of the Commissioners to 
arbitrate the matter there involved, or to submit it to a third person 
arbitrator. It was to overcome this lack of authority, and to obvi- 
ate the necessity of defending suits where the legal liability of the 
District was clear but no appropriation was available for payment 
in such cases, that the Congress passed the act of February 11, 1929, 
45 Stat. 1160. Said act provides, insofar as here material, as follows: 
That the Commissioners of the District of Columbia be, and they hereby are, 


empowered to settle, in their discretion, claims and suits, either at law or in 
equity, against the District of Columbia whenever the cause of action— 
” * * ~ * » ” 

(b) Arises out of the existence of facts and circumstances which place the 
claim or suit within the doctrines and principles of law decided by the courts of 
the District of Columbia or by the Supreme Court of the United States to be 
controlling in the District of Columbia. 

s - s 7 * - 7 

Sec. 8. No settlement of any claim or cause of action herein authorized to be 
made hy the Commissioners of the District of Columbia shall in any event 
exceed the sum of $5.000 and all settlements entered into by the Commissioners 
of the District of Columbia acting under the terms and provisions of this Act 
shall be presented to the Congress, together with a brief statement of the nature 
of the claim or suit, the amount claimed, and the amount of the settlement, 
with a summary of the evidence and circumstances under which the settlement 
was made. Appropriations for the payment of such settlements are hereby au- 
thorized, payment thereof to be made in the same manner as are other expendi- 
tures for the District of Columbia. 


Sec. 4. This Act shall take effect from and after its passage, but nothing 
herein contained shall be construed as prohibiting the Commissioners of the Dis- 
trict of Columbia from proceeding according to the terms and provisions hereof 
to settle any claim or suit pending at the time of the enactment hereof, irrespec- 
tive of the date of presentation of the claim to the Commissioners of the District 
of Columbia or the date of the filing of the suit. 

The present case would appear to fall squarely within the scope of 
that act. The matter is now pending in court, the District apparently 
concedes liability for a part of the amount claimed, the contractor 
has indicated a willingness to accept such amount in satisfaction of 
the claim, and the matter involves a claim for damages as distinguished 
from one for the value of work and labor performed or materials 
furnished. The act of February 11, 1929, clearly outlines the pro- 
cedure to be followed in such cases and while it does not specifically 
provide with respect to judgments by confession, such judgments, 
because of their nature and in view of the purposes and legislative 
history of the said act, must be considered as coming within its pur- 
view. I note in this connection that the Corporation Counsel of the 
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District of Columbia, in his memorandum of April 26, 1940, has 
recommended that he be authorized— 


* * * to confess judgment in favor of the Virginia Machinery and Well 
Co., Inc., for the sum of $2,630.67, without interest or costs, in full and complete 
settlement of the case of Virginia Machinery and Well Co., Inc., v. District of 
Columbia, Civil Action No. 5323; that under authority of the Act of February 
11, 1929, the Auditor be advised to include this sum in the amounts to be requested 
for inclusion in the next deficiency appropriation, and that the said amount be 
paid to the Virginia Machinery and Well Co., Inc., if and when appropriated by 
Congress. 


For reasons hereinbefore stated and since the appropriation for 
construction of the project does not provide that it shall be available 
for the payment of damage claims, the said appropriation may not 
be used for payment of the present claim. Whether the said appro- 
priation may be used to satisfy 30 percent of the judgment or claim, 
when and if appropriated for by Congress, is a matter properly for 
the consideration of Congress and will be dependent upon the nature 
of the congressional authorization and source of the funds appropri- 
ated for paying the judgment. 

The questions submitted are answered accordingly. 


(B-9600) 


STOCK PURCHASES AND MEMBERSHIP FEES—LAW LIBRARY 
ASSOCIATIONS 


The inhibition in section 8 of the act of June 26, 1912, 37 Stat. 184, against 
payment of membership fees from appropriated funds, does not prohibit 
the use of the Securieties and Exchange Commission’s expense appropria- 
tion for payment to a law library association of such charges as are neces- 
sary to secure access to its library facilities for the official use of the 
Commission’s attorneys even though such charges take the form of stock 
purchases and membership assessments. 


Acting Comptroller General Elliott to the Chairman, Securities and Exchange 
Commission, May 17, 1940: 


I have your letter of April 10, 1940, as follows: 


The Securities and Exchange Commission is attempting to negotiate an 
agreement with the Cleveland Law Library Association of Cleveland, Ohio, 
whereby the facilities of the library will be available to ten members of the staff 
of the Cleveland office of the Commission. 

It is important that the attorneys of the Commission who handle cases 
under Chapter X of the National Bankruptcy Act, as amended, have access to 
a great variety of legal and other publications. The Commission is now faced 
with the problem of either purchasing a large supply of books for the Cleve- 
land office and subsequently maintaining the necessary library service incident 
thereto, or providing library facilities under a service contract. The former 
method would be expensive and would involve an expenditure of thousands 
of dollars, whereas under the latter arrangement an expenditure of a few 
hundred dollars per year would be involved. 

The Cleveland Law Library Association maintains the only library in Cleveland 
with adequate facilities to meet our requirements. The bylaws of this associa- 
tion provide, in part, that (a) its facilities shall be available only to persons 
who are stockholders in the association (with the purchase of one share of 
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stock at a nominal cost would be sufficient to meet this requirement), and 
(b) an assessment of $15 per year shall be levied against each stockholder. 
The trustees of the association have informed representatives of the Commission 
that they cannot waive these requirements. However, they have indicated that 
the stock is assignable and if an employee in whose name the stock is listed is 
transferred or separated from the service, the stock could be assigned to his 
successor. 

Because of the economy involved and the immediate necessity of furnishing 
our attorneys in Cleveland with the necessary facilities to perform their official 
duties properly, we are most desirous of reaching an agreement with the Cleve- 
land Law Library Association for the use of its law library. 

{t will be appreciated, therefore, if you will advise whether the appropria- 
tion of the Commission is available to pay the annual assessments and the 
cost of ten shares of assignable stock in the Cleveland Law Library Associ- 
ation, one share to be listed in the name of each of ten employees, it being 
understood that upon the transfer or separation from the service of any 
employee in whose name the stock is listed, such stock will be transferred to 
the successor employee. 

If you decide against the above arrangements, would it be proper for the 
Commission to enter into an agreement with the Library Association to pay 
a service charge of $150.00 per year for the use of the library by ten employees 
of the Cleveland office, provided the employees personally pay for the stock? 


Since the purchase of necessary publications for use of Securities 
and Exchange Commission’s attorneys in Cleveland would involve 
“an expenditure of thousands of dollars,” whereas access to such 
publications may be procured from the Cleveland Law Library Asso- 
ciation at a cost of approximately $150 per year, it is clearly to the 
financial advantage of the United States to utilize the facilities 
of this association. Therefore, unless funds of the Commission may 


not, under existing law, be used to make payment for the stock and 
the assessment costs which are necessary to render your Commission’s 
attorneys eligible to use the publications of the association, it would 
appear that this latter method of procurement should be employed. 

In determining whether the purchase of the required stock in this 
association and the payment of the assessment fees constitute an 
“authorized expenditure” and, therefore, may be paid from funds 
made available to your Commission by the act of March 16, 1939, 
53 Stat. 539, there is for consideration the question as to whether 
such expenditures would be in contravention of section 8 of the act 
of June 26, 1912, 37 Stat. 184, which provides: 

No money appropriated by this or any other act shall be expended for mem- 
bership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attendance 
of any person at any meeting or convention of members of any society or asso- 
ciation, unless such fees, dues, or expenses are authorized to be paid by specific 
appropriations for such purposes or are provided for in express terms in some 
general appropriation. 

This provision appears to have been incorporated into the act of 
June 26, 1912, as a result of the following questions propounded by 
Congressmen Cox and Taylor and the answers of Mr. Rudolph and 
Major Judson, Commissioners of the District of Columbia, at the 
time hearings were being conducted on this legislation before a sub- 
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committee of the Committee on Appropriations of the House of 
Representatives : 


Mr. Cox. I would like to ask a question in connection with your contingent 
expense. I notice in the statement here which was submitted to Congress 
and which is a House document the auditor paid out $10 to pay his dues in 
the National Association of Comptrollers and Accountants. Is not that some- 
what of a departure from the practice in other cities? Apparently he is a 
member of that association. 

Mr. Ruporpn. Yes sir; he was the president of it, and it is customary in 
other cities to pay dues of this character. 

Mr. Cox. And he took public moneys and paid his dues in that organization? 

Mr. Ruvorpn. Yes sir. Of course there is no doubt about the benefit this 
city derives from his being associated with men who compose an association 
like a national association of auditors. 

Maj. Jupson. I do not think that is right, however, because we might as 
well have all the people who belong to associations of that kind have their 
dues paid by the District. I think we had better call his attention to that and 
have it refunded. 

Mr. Cox. It is a small amount. 

Maj. Jupson. But the same thing would apply to the health officer, who 
belongs to a similar organization. 

Mr. Taytor. Major, do you not belong to the American Society of Civil 
Engineers? 

Maj. Jupson. Yes, sir. 

Mr. TAyYLor. While there is no doubt that some benefit accrues to you by 
reason of your membership in that association, at the same time you are 
adding to your own personal equipment, which will be helpful to you, doubtless, 
in the future. 

Maj. Jupson. I never thought of asking the Government to pay my dues. 
I think the auditor will be very glad to have the money refunded when he 
is told we think it is an impropriety (Hearings on District of Columbia 
appropriation bill for 1913, pages 65, 66). 


This testimony took place on December 11, 1911, and when the 
bill was reported from the committee on January 11, 1912, it con- 
tained the prohibition in question relative to use of public moneys 
for membership dues, etc., in substantially the form as subsequently 
enacted into law. 

The present case is not one where the benefit to the Government 
from membership in an association is only incidental or indirect. 
On the contrary it is a case where the proper conduct of public busi- 
ness requires that its employees have access to certain publications, 
and payment of the membership fees, etc., is for the primary pur- 
pose of accomplishing that result in the most feasible manner 
and at the least possible cost to the United States. While the charges 
made by the Cleveland Law Library Association take the form of 
stock purchases and stockholders assessments, the fact remains that 
so far as the United States is concerned they really represent service 
charges for the use of publications. In other words, regardless of 
how the expenditure is labeled or described, from the standpoint of 
the United States it more closely resembles an expenditure for mem- 
bership in an electric cooperative (decision of January 5, 1939, B-21, 
to the Secretary of War) or in a water users association (decision 
of December 5, 1938, A-99421, to the Secretary of Agriculture) than 
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a payment of dues or fees of the character which the Congress by the 
enactment of section 8 of the act of June 26, 1912, appears to have 
intended to prevent. 

You are advised, therefore, that under the facts and circumstances 
of this particular case, no objection will be raised by this office to 
the use of funds appropriated to cover the expenses of your Commis- 
sion for the payment of such charges to the Cleveland Law Library 
Association as are necessary to secure access to the facilities of its 
library for the official use of the attorneys of your Commission, even 
though it may involve the purchase of stock and payment of mem- 
bership assessments. If this result can be achieved by entering into 
a contract with the association as suggested in the last paragraph of 
your letter, such would appear to be the preferable procedure. 


(B-10081) 


COMPENSATION AND CLASSIFICATION CHANGES—REORGANIZATION 
ACT PROHIBITION 


The prohibitory compensation and classification change provisions of section 
10 (b) of the Reorganization Act of 1939, 53 Stat. 1563, do not apply to 
an appointment by the President, with the consent of the Senate, of a 
person theretofore employed at a lower salary rate. 


Acting Comptroller General Elliott to the Secretary of Agriculture, May 18, 
1940: 


I have your letter of May 3, 1940, as follows: 


The President issued a commission to Mr. Carl R. Arnold on March 26, 1940, 
appointing him to the office of Production Credit Commissioner in the Farm 
Credit Administration, Mr. Arnold’s nomination having been confirmed by the 
Senate on March 20, 1940. The act of Congress approved June 16, 1933 (48 Stat. 
273), provides that a person filling the office of Production Credit Commissioner 
shall receive an annual salary of $10,000. : 

Under the provisions of section 401 (a) of Reorganization Plan No. I, sub- 
mitted in accordance with the Reorganization Act of 1939, approved April 3, 
1939 (53 Stat. 563), the Farm Credit Administration, its functions and activities, 
personnel, records, and property, were transferred to the Department of Agri- 
culture, effective on July 1, 1939. On June 30, 1939, Mr. Arnold was filling 
the position of Deputy Production Credit Commissioner (expert) at an annual 
salary of $9,500, and continued in that position to and including March 25, 
1940, when his services were terminated in order that he could enter on duty 
on March 26 under his Presidential appointment as Production Credit Com- 
missioner, 

The Reorganization Act of 1939 provides that any transfer of personnel under 
that title shall be without change in classification or compensation, except 
that said requirement shall not operate after the end of the fiscal year during 
which the transfer is made to prevent the adjustment of classification or com- 
pensation to conform to the duties to which such transferred personnel may be 
assigned (section 10 (b)), and that all laws relating to any agency or function 
transferred to, or consolidated with, any other agency or function under the 
provisions of that title shall, insofar as such laws are not inapplicable, remain 
in full force and effect (section 8 (c)). 

Decision of August 22, 1939 (19 Comp. Gen. 237), discussed sections 10 (b) 
and 8 (c), and stated that the various pay statutes applicable to commissioned 
officers of the Public Health Service, and the administrative regulations issued 
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pursuant thereto which have the force and effect of law prescribe a schedule of 
rates of pay and allowances for the commissioned personnel of the Public Health 
Service based on rank, length of service, etc., and, under the provisions of 
section 8 (c) of the Reorganization Act, such statutes and regulations continue 
to operate with respect to said commissioned personnel affected by the Reor- 
ganization Act and reorganization plans thereunder. The decision held that 
section 10 (b) permitted the promotion in grade of commissioned officers in the 
regular corps whose promotions and rank are due during the fiscal year 1940, 
and that such officers may receive the pay and allowances of the higher grade. 

It is believed that the foregoing principle is applicable to the question of 
the rate of compensation payable to Mr. Arnold as Production Credit Commis- 
sioner during the remainder of the present fiscal year, because the salary 
of the latter position is fixed by statute, and he was appointed thereto by the 
President after Senate confirmation, whereas appointment to the position of 
Deputy Production Credit Commissioner was within the authority of the 
Governor of the Farm Credit Administration prior to July 1, 1939, after which 
date the authority became vested in the Secretary of Agriculture. 

Your advance decision in this matter will be appreciated in order that 
payments of compensation to Mr. Arnold may be made at the proper rate. 


An examination of the Reorganization Act, as well as its legislative 
history, discloses no intention of the Congress that the provisions of 
section 10 (b) of the act, 53 Stat. 563, were in anywise to apply to 
cases of appointments required by statute to be made by the President 
“by and with the advice and consent of the Senate.” On the con- 
trary, the inhibitions prescribed by section 10 (b) of the cited act 
appear to be directed to the heads of such agencies as might be 
affected by “any transfer of personnel” under title I of the act— 
a matter in nowise related to appointments which, by statute, are re- 
quired to be made by the President and confirmed by the Senate 
and where the salary rate of the position filled by such Executive 
appointment is fixed by statute. 

Accordingly, the President having, on March 26, 1940, issued a 
commission to Mr. Arnold, whose nomination was confirmed by the 
Senate on March 20, 1940, and Mr. Arnold having entered upon duty 
on March 26 under his Presidential appointment as Production Credit 
Commissioner for which position the statute fixes a salary of $10,000 
per annum, you are advised that section 10 (b) of the Reorganization 
Act constitutes no bar to the payment of Mr. Arnold’s compensation 
at the statutory rate from and including March 26, 1940. 


(A-5280) 
CONTRACTS—INSPECTION AND TESTS—PRIVATE AGENCIES 


Neither section 12 of the Reclamation Project Act of 1939, 53 Stat. 1197, nor 
section 601 of the act of June 30, 1932, 47 Stat. 417, authorizes procuring 
from private sources the performance of regular governmental functions 
involving purely personal services, such as the “inspection” of Government 
purchases. 

“Testing” services as referred to generally in relation to Government purchases 
are distinguishable from “inspection” services in that they involve more 
the use of special equipment and application of established scientific prin- 
ciples and procedures than the purely personal services involved in “in- 
spection.” 
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Unlike “inspection” services, “testing” services, as referred to generally in rela- 
tion to Government purchases, may be, and where the conditions for pro- 
curement from private agencies under section 601 of the act of June 30, 
1932, 47 Stat. 417, are applicable, should be, procured from private agencies 
where they cannot be made by the personnel and equipment of the procuring 
agency and no other Government agency—such as the Bureau of Stan- 
dards—is required to make them. 


dating Onmptneiies General Elliott to the Secretary of the Interior, May 20, 


There has been considered your letter of March 21, 1940, as follows: 


Under date of February 13, 1925, an opinion, numbered A—5280, was given by 
your office relative to the authority of the Bureau of Reclamation to have mate- 
rials procured for the Government inspected by private establishments rather 
than by persons in the official employ of the United States, in which you con- 
cluded that such practice is not in accordance with law in that such a pro- 
cedure involves an improper use of appropriations and an unauthorized employ- 
ment of civilians for work otherwise provided for. Your opinion closes with 
the suggestion that remedial legislation be sponsored if a continuance of the 
practice of employing such private and unofficial services is desired. 

Title VI of the act of Congress of June 30, 1982 (47 Stat. 417), reads in part 
as follows: 

“Any * * * bureau * * * if funds are available therefor and if it is 
determined by the head of such * * * bureau, * * * to be in the in- 
terest of the Government so to do may place orders with any other such depart- 
ment * * * for materials. supplies, equipment, work, or services, of any 
kind that such requisitioned Federal agency may be in a position to supply or 
equipped to render, * * * Provided, however, That if such work or services 
can be as conveniently or more cheaply performed by private agencies such work 
shall be let by competitive bids to such private agencies.” 

In view of the above proviso, and the statement that governmental services 
“may” be utilized, this statute has been interpreted as authorizing contracts 
with private establishments when their equipment or laboratory is conveniently 
located. their services are technically satisfactory, and may be had at costs 
below those of government agencies. 

In addition to the authority above quoted, your attention is also directed to 
section 12 of the act of Angust 4. 1939 (53 Stat. 1187), which may have a 
bearing on the problem. This section provides: 

“When appropriations have been made for the commencement or continua- 
tion of construction or operation and maintenance of any project, the Secretary 
may, in connection with such construction or operation and maintenance, enter 
into contracts for miscellaneous services, for materials and supplies, as well as 
for construction, which may cover such periods of time as the Secretary may 
consider necessary but in which the liability of the United States shall be con- 
tingent upon appropriations being made therefor.” 

Your opinion of February 13, 1925, was apparently based on an absence of 
legislation enabling private agencies to do the work, and it is believed the two 
statutes in part quoted above now supply the authority then ruled as lacking. 

If such conclusions are correct, it is proposed to use private facilities for 
testing whenever they will serve our purposes more effectively than other 
governmental agencies, as, for example, when they are less costly for satisfac- 
tery services. and are more conveniently located for such work. 

Will you please give your opinion of the effect of the quoted legislation on 
your earlier decision. 


In the decision of February 13, 1925, A-5280, it was stated that the 
practice of having inspections of Government purchases made by 
parties other than official employees of the Government was not in 
accordance with Jaw in that such a procedure involved the improper 
use of appropriations, an unauthorized employment of civilians for 
work otherwise provided for, and raised questions relative to the 
status of the inspectors and their findings. Accordingly, the neces- 
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sity for legislative authority was suggested if a continuance of the 
practice of employing private and unofficial inspection services was 
desired. 

The term “inspection,” in the sense that it is used generally in 
connection with Government purchases, would seem to be confined 
simply to the “act or process of inspecting,” to a “strict or prying 
examination,” or to “a close or careful scrutiny,” for the purpose of 
determining, generally from outward appearances or mechanical 
operation, whether the supplies or equipment purchased properly 
were prepared or assembled and in accordance with specifications, 
free from defects, mechanical errors, etc. In that sense it is a per- 
sonal service and as such a governmental function, involving personal 
judgment, and properly is for performance by Government employees 
under Government supervision. See in this connection the decision 
published at 6 Comp. Gen. 140, wherein it is stated : 


* * * Personal services necessary in connection with governmental activi- 
ties are for performance by regular employees of the Government who are 
responsible to the Government, and such services should not be performed by 


contractors who can not be held personally responsible for failure or mis- 
feasance in the performance of such duties. * * 


and as to inspection service in particular: 


* * * ‘The inspection of purchases by the United States is for the protec- 
tion of the United States and not for the protection of vendors and can be 
accomplished properly only by persons responsible to the Government and acting 
under Government supervision. * 


While section 601, title VI, of the act of June 30, 1932, 47 Stat. 
417, quoted in part in your letter, authorizes the procurement of cer- 
tain materials, supplies, equipment, work, or services from private 
agencies when “such work or services can be as conveniently or more 
cheaply performed by private agencies,” such provision never has 
been construed, and properly could not be construed, to authorize 
contracting with private agencies for the performance of regular 
governmental functions involving purely personal services, such as 
the “inspection” of Government purchases. In other words, the pro- 
vision must be construed as applying only to cases in which the 
services involved are otherwise lawfully procurable from private 
agencies. Likewise, section 12 of the act of August 4, 1939, 53 Stat. 
1187, quoted in your letter must be construed as authorizing the pro- 
curement of miscellaneous services, materials, and supplies from 
private agencies only when they are otherwise authorized by law to 
be obtained from private agencies. 

However, there is a material distinction between “inspection” in 
the sense in which it has been discussed hereinbefore, and “testing” as 
referred to generally i in relation to Government purchases. “Test” 
or “testing” in that sense may be said to be the determination by 
scientific means of the physical or chemical properties or elements of 
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a sample of materials or supplies, requiring not only the services of 
persons possessing certain technical knowledge but also special ap- 
pliances such as laboratory equipment, etc., where the services are 
capable of performance in accordance with specifications and involve 
not so much the element of personal judgment as the application of 
established scientific principles and procedures. In such case the 
results to be accomplished are not dependent upon personal judgment, 
would not be affected by Government supervision, and the services, 
generally, are not necessarily for performance by Government per- 
sonnel, unless specifically so provided by law. 

In that view, when a procuring agency of the Government has 
need for “tests” of supplies or equipment, as distinguished from 
“inspections,” which cannot be made by its own personnel and equip- 
ment or by another agency of the Government which the Congress 
has specifically provided shall make such tests, it would appear that 
section 601, title VI, of the act of June 30, 1932, supra, not only 
authorizes but requires that such “tests” be made by private agencies, 
after advertising for competitive bids, when such “tests” can be 
made more conveniently or economically by such private agencies 
than by some Government agency equipped to make them and author- 
ized to do so, by the said act, on a reimbursement basis. However, 
with respect to the testing of Government purchases of supplies, etc., 
the Congress has for several years specifically provided for such tests, 
generally, by the Bureau of Standards. See, for instance, the De- 
partment of Commerce Appropriation Act for the fiscal year 1940, 53 
Stat. 885, 912, wherein a specific appropriation was made to the Bu- 
reau of Standards for “the testing of equipment, materials, and sup- 
plies in connection with Government purchases.” By reason thereof, 
there would appear to be no authority to have private agencies make 
tests of such supplies, etc., if the Bureau of Standards is equipped 
and in a position to make them. 


(A-89617) 


APPROPRIATION AVAILABILITY FOR CONDEMNED LANDS; PERIOD 
FOR FILING CLAIMS AGAINST UNITED STATES 


Where option on land has been accepted but satisfactory conveyance is not pos- 
sible without condemnation, payment for the condemned land may be made 
from the appropriation obligated by the option acceptance provided the con- 
demnation is a continuation of the original transaction, but in case of 
administrative delay or failure to proceed amounting to abandonment of the 
option transaction, any subsequent action toward condemnation would be 
a new and separate transaction under appropriations then currently avail- 
able. 17 Comp. Gen. 664, amplified. 

Where an option on land has been accepted but the satisfactory conveyance is 

not nossible without condemnation. and condemnation proceedings are insti- 

tuted under circumstances amounting to a continuation of the original trans- 
action, the original appropriation would remain properly chargeable with 
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payment for the condemned land irrespective of whether condemnation pro- 
ceedings were consummated—or initiated—before or after the appropriation 
had lapsed, even though settlement could be made only by having the claims 
reported to Congress. 17 Comp. Gen. 664, amplified. 

The five-year period specified in section 4 of the act of June 14, 1878, 20 Stat. 
130, has been interpreted and applied by the Government accounting officers 
as relating to the procedure to be followed for the five years next ensuing 
after the passage of that act, and as not constituting a statute of limita- 
tions on the consideration and settlement of claims which theretofore, and 
thereafter by section 2 of the act of July 7, 1884, 23 Stat. 254, were recog- 
nized as proper for allowance under lapsed appropriations and for reporting 
to the Congress as certified claims, irrespective of the time when such claims 
might be filed. 


Acting Comptroller General Elliott to the Secretary of Agriculture, May 20, 
1940: 


There has been considered your letter of March 21, 1940, as follows: 


Reference is made to decision 17 Comp. Gen. 664, relating to acquisition by 
purchase of lands for National Forest purposes, especially item No. 4 on page 
668 with respect to purchase through condemnation proceedings. 

This decision states that where satisfactory conveyance for land under option 
is not possible because of defective title and consequently the land is condemned, 
the original obligation established by the option acceptance may be allowed to 
stand and payment for the condemned land made from the appropriation avail- 
able when the option was accepted. In this decision no question was raised 
nor statement made as to the effect, of any, that the lapsing of an appropriation 
before on after condemnation is requested but before payment is effected, might 
have on this procedure. It is readily understood that if an option were accepted 
in the fiscal year 1939, for example, thus obligating funds of that year, and con- 
demnation requested in the fiscal year 1940, the appropriation of the fiscal year 
1939 would remain obligated for payment of the land under the related condem- 
nation proceedings. These funds, however, lapse for disbursement purposes on 
June 30, 1941. In the event that award is not made by the court until after 
June 30, 1941, it is assumed that the 1939 appropriation would still be chargeable 
although the condemnation payment could be satisfied only through submission 
to Congress under the lapsed fund procedure. Your decision on this point 
would be much appreciated. 

There exists a further question as to the period, subsequent to the appropria- 
tion year, during which condemnation may be requested and payments may 
continue to be chargeable to the appropriation obligated by the option. Under 
81 U. S. C. 714 the General Accounting Office may receive and consider claims 
within a period of five years after the appropriation balance has been carried to 
the surplus fund. During this five-year period (in the previous example sub- 
sequent to June 30, 1941) does the aforementioned decision contemplate that 
condemnation may be requested and payment made from the appropriation 
originally obligated by the option? 


Your early decision would be appreciated in view of the fact that the Depart- 
ment now has several cases on which condemnation is to be requested, the 
options on which obligated an appropriation which has lapsed for disbursement 
purposes. 


The cited decision, 17 Comp. Gen. 664, was in reply to your letter 
of October 12, 1937, propounding two questions and stating your De- 
partment’s understanding of the matters involved, the letter being, 
in pertinent part, as follows: 


1. At what stage in the action upon a certain offer to sell lands to the United 
States should the proposed purchase be regarded as a definite contract between 
the landowner and the United States, and so recorded on the books of the 
Forest Service? 

2. At what point and by what procedure should an existing obligation be 
regarded as terminated in whole or in part, other than by payment of the 
agreed cash consideration; or, to put it in other words, after a certain case 
or part thereof is found to be nonactionable by reason of defective title, or a 
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difference in stirveyed area, or change in the conditions on which the original 
contract was based, at what stage is the existing contract terminated or 
modified, and by what procedure? 
. * ” * . * e 

Proceeding now to the answer of the specific questions, it is the understanding 
of this Department that establishment of an obligation and appropriation en- 
cumbrance may occur at various stages as hereinafter indicated, dependent upon 
the circumstances in the individual transaction. 

1. Purchase based on accepted options.—The obligation is created by the 
Government's acceptance of the option within the option period (1 C. G. 625; 
A-59458, Jan. 15, 1985). * * * 


When land is under option, but because of defective title satisfactory con- 
veyance by the optionor is not possible, it has been our understanding that (a) 
the original obligation established by option acceptance may be allowed to stand 
and payment for the condemned land made from the appropriation available 
when option was accepted, or (b) the option obligation may be abandoned and 
new obligation set up at such time as it is decided to request acquisition 
throngh condemnation, and payment made from an appropriation available for 
obligation at that time. * * * 

* * o * * + * 


As to question two, it is believed that an established obligation should be 
considered as terminated under the following circumstances: 

(1) Under an accepted option when there has been adequate determination 
that the optioner cannot convey satisfactory title, unless decision to request 
condemnation proceedings is reached immediately or promptly thereafter. Any 
later request for condemnation should be treated as creating a new obligation 
under an appropriation available at that time; * * * 


The decision as to these matters was as follows: 


The first question concerns what administrative action constitutes an obll- 
gation of funds available for the purchase of lands for the Forest Service 
under the act of March 1, 1911, 36 Stat. 961, referred to in your letter. Gen- 
erally it may be said that any administrative action under which the Govern- 
ment undertakes to acquire the lands upon consideration of the payment of a 
certain purchase price therefor, thus imposing a liability upon the Government 
for said payment, is sufficient to create an obligation against the appropriation 
or appropriations available for the purchase of the lands even if the payment 
must be considered as subject to contingencies. More specifically the question 
i the subdivisions thereof as set forth in your letter may be answered as 
ollows: 

1. Purchase based on accepted options.—The appropriation should be re- 
garded as obligated at the time of the Government’s acceptance of the option 
within the option period. * * * 


a * * + * * * 


4. Purchase through condemnation proceedings.—In the absence of contract 
or option, the appropriation should be regarded as obligated by the request 
upon the Attorney General to institute condemnation proceedings rather than 
by the institution of such proceedings. 4 Comp. Gen. 206. Where, however, 
land is under option but, because of defective title, satisfactory conveyance 
is not possible (a) the original obligation established by option aecceptancé may 
be allowed to stand and payment for the condemned land made from the ap- 
propriation available when the option was accepted, as suggested by you, or 
(b), as also suggested by you, the obligation established by the accepted option 
may be abandoned and a new obligation set up at such time as it is decided 
to request acquisition through condemnation proceedings and payment made 
from an appropriation available for obligation at that time. 

* * * * * * + 


Your second question relates to circumstances under which an existing 
obligation for purchase of lands under the act of March 1, 1911, may be re- 
garded as discharged, in whole or in part, other than by actual payment. 
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You suggest in subparagraphs (1), (2), (3), and (4) of the concluding para- 
graph of your letter various circumstances under which you state obligations 
should be considered as relinquished. It may be stated generally that an 
obligation against an appropriation once incurred remains such until discharged 
by actual payment or, if created by contract, until the contract on which based 
has been terminated in such manner as to remove any possibility of liability 
against the United States; or if created by condemnation proceedings, until 
such action as may be required has been taken to relieve the Government from 
any liability under the award if one was made or the proceedings be dis- 
continued in accordance with law. In this connection it may be stated that 
it is neither practicable nor desirable to consider in detail circumstances under 
which an obligation against an appropriation resulting from a contemplated 
acquisition of land may be discharged other than by payment. The determina- 
tion in each case must of necessity depend upon the facts and circumstances 
which may be involved. 

The reason for the rule that “the original obligation established 
by option acceptance may be allowed to stand and payment for the 
condemned land made from the appropriation available when the op- 
tion was accepted,” in cases where an option has been accepted but sat- 
isfactory conveyance is not possible because of defective title, is that 
the condemnation proceedings reasonably may be viewed as a con- 
tinuation of, and incident to, the land acquisition transaction initiated 
by the option acceptance. On the other hand, where the optioner 
cannot make good title, the option contract and the contingent obliga- 
tion thereunder may be treated as at an end, acquisition of the land 
may be dropped, or the land may then or later be acquired by con- 
demnation proceedings under appropriations then current without 
reference to and as a new transaction entirely separate and distinct 
from the option transaction. It follows that if the appropriation 
obligation created by acceptance of an option is to be continued for 
payment of the purchase price under condemnation proceedings, such 
proceedings must be in effect a continuation of the original transac- 
tion. If not so proceeded with, but allowed to lapse, so as to amount 
to an abandonment of the option transaction, any subsequent determi- 
nation to acquire the land by condemnation could be viewed only 
as initiating a new and separate transaction under appropriations 
then currently available, and not as reviving the abandoned option 
transaction or the appropriation commitment created by the option 
contract. This is recognized by the statement in your letter of Octo- 
ber 12, 1937, that: 

As to question two, it is believed that an established obligation should be 
considered as terminated under the following circumstances: 

(1) Under an accepted option when there has been adequate determination 
that the optioner cannot convey satisfactory title, unless decision to request 
condemnation proceedings is reached immediately or promptly thereafter. Any 


later request for condemnation should be treated as creating a new obligation 
under an appropriation available at that time; * * *. [Italics supplied.] 


That is not to say, however, that the matter may necessarily be 
determined by the lapse of time between the option acceptance and 
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payment pursuant to the condemnation proceedings. It is under- 
standable that there could be cases where the administrative investi- 
gation of title difficulties involved would be such that the final deter- 
mination to condemn rather than to take a conveyance under the 
option contract might be so long delayed that the condemnation 
proceedings could not be consummated, or possibly even initiated, 
before the appropriation had lapsed and the balance thereof had 
been covered into the surplus fund. In any such cases the original 
appropriation would remain properly chargeable with the payments, 
irrespective of whether the condemnation proceedings were consum- 
mated—or initiated—before or after the appropriation had lapsed, 
even though settlement could be made only by this office certifying 
the claims and having them reported to the Congress for an appro- 
priation pursuant to the statutes in that respect. 

Ordinarily this office would not be required to question the ad- 
ministrative determination as to whether the condemnation payments 
should be charged to the appropriation obligated by acceptance of 
the option or to the appropriation current when condemnation was 
requested. However, for the reasons stated above, there may not 
be recognized an absolute administrative choice in this respect, or 
any administrative authority to revive abandoned purchase trans- 
actions under lapsed appropriations, as possibly contemplated by the 
last paragraph of your present letter; and, in any case, when there 
has been such delay that payments are not to be made until after 
the appropriation has lapsed—that is, more than 2 years after the 
end of the fiscal year in which the option was accepted—the admin- 
istrative action should be justified by a clear showing that the con- 
demnation proceedings were in fact a direct continuation of the 
option transaction and not an attempted revival of a previously 
abandoned option transaction for the purpose of saving or augment- 
ing current appropriations. In this respect the lapse of time between 
the receipt of information showing the title to be too questionable 
to warrant taking a conveyance under the option agreement and the 
request for condemnation would be most material, and any unreason- 
able delay in requesting condemnation under such circumstances could 
be viewed only as an abandonment of the option transaction and, 
therefore, as terminating the appropriation obligation in that respect, 
so as to render such appropriation unavailable for payments under 
condemnation proceedings not initiated until some subsequent fiscal 
year. See section 3690, Revised Statutes. 

In the next to last paragraph of your letter you state that “Under 
31 U. S. C. 714 the General Accounting Office may receive and con- 
sider claims within a period of 5 years after the appropriation bal- 
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ance has been carried to the surplus fund.” ‘To correct the apparent 
misconception as to this, it should be pointed out that the act of 
June 14, 1878, 20 Stat. 130, from which the cited code section was 
taken, was then and since interpreted and applied by the accounting 
officers, so far as the 5-year period was concerned, as relating to the 
procedure to be followed for the 5 years next ensuing after the 
passage of that act, and as not constituting a statute of limitations 
on the consideration and settlement of claims which theretofore, and 
thereafter by section 2 of the act of July 7, 1884, 23 Stat. 254, were 
recognized as proper for allowance under lapsed appropriations and 
for reporting to the Congress as certified claims, irrespective of the 
time when such claims might be filed. See Five-year Claims Case 
decided July 31, 1883, 4 Lawrence (First Comptroller) 252; Farrars 
Case, decided November 29, 1884, 5 Lawrence 447, 462, 506. Also, 
Circular 21 of this office, 4 Comp. Gen. 1082. 


(B-10079) 


FEDERAL HOME LOAN BANK BOARD—STATUS AS INDEPENDENT 
AGENCY ENTITLED TO FREE COPIES OF PUBLIC BILLS 


Section 402 of the President’s Reorganization Plan No. 1, coordinating the 
functions and activities of the Federal Home Loan Bank Board and other 
lending agencies under the Federal Loan Administrator, did not change 
the Board’s status as an “executive office not connected with the depart- 
ments,” within the meaning of the statute requiring the Public Printer to 
furnish copies of all public bills and resolutions to such offices without 
charge. 


Acting Comptroller General Elliott to the Public Printer, May 23, 1940: 
There has been received your letter of May 2, 1940, as follows: 


There has been received from the General Counsel, Federal Home Loan Bank 
Board, letter dated March 15, 1940, copy attached, which states that the Federal 
Home Loan Bank Board was not consolidated under the Federal Loan Agency 
by operation of Reorganization Plan No. 1 which established the Federal Loan 
Agency. The General Counsel further indicates that, as the reorganization plan 
did not consolidate the Federal Home Loan Bank Board under the Federal Loan 
Agency, it would not be proper for the Government Printing Office to charge the 
Federal Home Loan Bank Board for printed copies of bills and resolutions 
introduced before Congress which are authorized to be supplied to the heads 
of executive departments and such executive offices as are not connected with 
departments in accordance with the provisions of Title 44, U. S. Code 215. 

This board is not the only agency included in Reorganization Plan No. 1 
which appears not to have been consolidated under the Federal Loan Agency, but 
it does appear to this Office that the Federal Home Loan Bank Board was 
grouped among other agencies and placed under the Federal Loan Agency, and 
that the Federal Loan Agency is the one in this case that is to be considered in 
accordance with the law cited, part of which reads as follows: “* * * The 
Public Printer shall send to each executive department and to each executive 
office not connected with the departments, as soon as printed, five copies of 
all bills and resolutions, * * 

As the copies of bills and eesbatiias: furnished pursuant to the law cited, 
are provided free of charge to the Federal agencies contemplated by the law, 
it is the desire of this Office for decision as to the availability of the appropria- 
tion for printing and binding, Government Printing Office, to be used for the 
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purpose of furnishing such copies of bills and resolutions, free of charge, to 
the Federal Home Loan Bank Board. 
Your early decision will be appreciated. 


With respect to the Federal Loan Agency, it is provided in part 
4 of Reorganization Plan No. 1, as follows: 


Sec. 402. (a) Federal Loan Agency.—There shall be at the seat of the 
Government a Federal Loan Agency, with a Federal Loan Administrator at 
the head thereof. The Federal Loan Administrator shall be appointed by the 
President by and with the advice and consent of the Senate, and shall receive 
a salary at the rate of $12,000 per annum. 

(b) Assistant Federal Loan Administrator.—The Federal Loan Administrator 
shall appoint an Assistant Federal Loan Administrator, who shall receive a 
salary at the rate of $9,000 per annum. The Assistant Administrator shall 
act as Administrator during the absence or disability of the Administrator, or 
in the event of a vacancy in that office, and shall perform such other duties 
as the Administrator shall direct. 

(c) Powers and duties of Administrator—The Administrator shall supervise 
the administration, and shall be responsible for the coordination of the func- 
tions and activities, of the following agencies: Reconstruction Finance Cor- 
poration, Electric Home and Farm Authority, RFC Mortgage Company, Disaster 
Loan Corporation, Federal National Mortgage Association, Federal Home Loan 
Bank Board, Home Owners’ Loan Corporation, Federal Savings and Loan In- 
surance Corporation, Federal Housing Administration, and Export-Import Bank 
of Washington. The Administrator may appoint such officers and employees 
and make such expenditures as may be necessary. 

(d) Administrative funds.—The Director of the Bureau of the Budget shall 
allocate to the Federal Loan Agency, from appropriations, allocations, or other 
funds available (including those available for the fiscal year ending June 30, 
1940) for the administrative expenses of the agencies named in this section, such 
sums, and in such proportion, as he may find necessary for the administrative 
expenses of the Federal Loan Agency. 


There is nothing in any of these provisions purporting to consoli- 


date the functions of the several lending agencies named therein. 
As stated in 18 Comp. Gen. 977, 978— 


The apparent purpose of section 402, supra, is to effect a coordination rather 
than a transfer or consolidation of the functions and activities of the estab- 
lishments, * * * mentioned in subsection (c) of said section. To such end 
the said establishments are merely grouped and placed under the supervision 
of the Federal Loan Administrator. 

In view of the fact that the lending agencies referred to in said 
section 402 (c) were not consolidated and did not become a part of one 
main agency, each of them retained its status of an “executive office 
not connected with the departments,” within the meaning of the 
statute referred to in your submission. Hence, it must follow that 
the appropriation for printing and binding, Government Printing 
Office, is available for the purpose of furnishing to the Federal Home 
Loan Bank Board, free of charge, copies of bills and resolutions as 
contemplated by said statute to the same extent as before the reor- 
ganization. In this connection, it is noted that the language of 44 
U. S. Code 215, as quoted in the second paragraph of your letter, 
would require the Public Printer to furnish copies of “all bills and 
resolutions * * *.” As amended by the act of June 20, 1936, 
49 Stat. 1553, the requirement of the section is that only public bills 
and resolutions are to be furnished free of charge. 
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(B-9769) 
OATHS OF DISINTERESTEDNESS—FEES FOR ADMINISTERING 


The making of “oaths of disinterestedness” as required by section 3745, Revised 
Statutes, is clearly in the discharge of a public duty and, therefore, any ex- 
pense incident thereto is an official expense as distinguished from a personal 
expense incident to the making of oaths to expense accounts of Government 
employees. 17 Comp. Dec. 469, distinguished. 

Postmasters in Alaska may not be paid fees from the Alaska Road Commission 
appropriation for administering, under the act of August 5, 1939, 53 Stat. 
1219, the “oaths of disinterestedness” required by section 8745, Revised 
Statutes. 


Acting Comptroller General Elliott to the Secretary of the Interior, May 24, 
1940: 


I have your letter of April 20, 1940, as follows: 


The act of August 5, 1939, Public, No. 294, 76th Congress, First Session, 
empowers postmasters in Alaska to administer oaths and “except as otherwise 
provided or required by an act of Congress” to charge and receive fees for such 
service. This statute appears to supply the express authority which was found 
wanting in 4 C. G. 925 and 9 C. G. 139, and the Solicitor of the Post Office 
Department has ruled that postmasters in Alaska may charge fees for admin- 
istering to employees of the Alaska Road Commission oaths of disinterestedness 
as required by 41 U. S. C., see. 17. 

Will you please advise me whether the funds of the Alaska Road Commission, 
appropriated for the fiscal year 1940 (53 Stat. 734), are available to pay. such 
fees. It seems to me that such fees constitute administrative expenses payable 
under the rule expressed in 12 C. D. 285 and in the case of H. J. Pack, cited 
in 12 ©. D. 291. I am aware that in 17 C. D. 469, the Comptroller of the 
Treasury felt constrained to reach a contrary result with respect to the 
verification of expense accounts because of the decision in Jones v. United States, 
193 U. 8. 528. However, an oath of disinterestedness is not a part of the 
formality of rendering a personal account, but is required by law in the 
discharge of a public duty. 


The decisions of the Supreme Court and of the former Comptroller 
of the Treasury referred to in the last paragraph of your submission 
all relate to oaths to expense accounts and are not necessarily for 
application in a matter such as you submit for consideration, involv- 


ing “oaths of disinterestedness” as required by section 3745, Revised 


Statutes, it appearing that the making of such oaths of disinterested- 
ness is clearly in the discharge of a public duty and, therefore, any 
expense incident thereto must be considered an official expense as 
distinguished from a personal expense incident to a personal account 
as involved in the case of Jones v. United States, 193 U. S. 528, and 
in 17 Comp. Dec. 469. However, assuming that employees of the 
Alaska Road Commission may be reimbursed for expenses properly 
incurred by them for oaths of disinterestedness in proper cases where 
such expenses are incurred in the discharge of a public duty, 
it does not necessarily follow that the Alaska Road Commission ap- 
propriation is available for the payment of fees to postmasters for 
such oaths under the act of August 5, 1939, 53 Stat. 1219, which 
provides : 

That each postmaster within the Territory of Alaska is hereby authorized 
and directed to administer oaths and affirmations and to take acknowledgments, 

246222" —40——62 
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and to make and execute certificates thereof, and to perform all other func- 
tions of a notary public within said Territory, whenever an oath, affirmation, or 
acknowledgment or a certificate thereof is authorized, permitted, or required 
by any Act or Acts of Congress. 

Sec. 2. Each certificate of oath, affirmation, or acknowledgment [sic] exe- 
cuted by a postmaster within the Territory of Alaska under the authority of 
this act shall be signed by the postmaster, with a designation of his title as 
such postmaster, shall have affixed thereto the cancelation stamp of the post 
office, and shall state the name of the post office and the date on which such 
oath or affirmation is administered or such acknowledgment is taken. 

Sec. 3. Except as otherwise provided or required by an Act of Congress, for 
administering an oath or affirmation, or taking an acknowledgment, or per- 
forming any other function of a notary public within the Territory of Alaska 
as herein provided, the postmaster is authorized to charge and receive the fees 
prescribed by law for a notary public for similar services in said Territory. 


Under section 1 of the act the postmasters in Alaska are required 
to administer oaths of disinterestedness when requested to do so, such 
oaths being required by an act of Congress—section 3745, Revised 
Statutes. Section 3 of the act provides that for administering oaths 
the postmasters in the Territory of Alaska are authorized to charge 
and receive fees prescribed by law for a notary public for similar 
services in said territory “Except as otherwise provided or required 
by an act of Congress.” Manifestly, in view of this clause, there 
could be no charging or receiving of fees by the postmasters in 
Alaska for administering oaths as required by the act of August 29, 
1890, 26 Stat. 571 (relating to oaths of employees upon their appoint- 
ment or promotion) or by section 8 of the act of August 24, 1912, 37 
Stat. 487 (relating to oaths on expense accounts), it being specifically 
provided in said acts that such oaths, when administered by officials 
or employees in the Federal service, shall be administered free of 
charge. However, there does not appear to be any act of Congress 
specifically providing or requiring that postmasters in Alaska shall 
administer the oaths of disinterestedness required by section 3745, 
Revised Statutes, without being compensated therefor. Conse- 
quently, in such cases, the provision “Except as provided or required 
by an act of Congress” in section 3 of the subject act would not 
appear, of itself, to preclude postmasters in the Territory of Alaska 
from charging and receiving “the fees prescribed by law for a notary 
public for similar services in said Territory.” 

On the other hand, while there appears no specific provision of 
law requiring postmasters to administer oaths of disinterestedness 
without being compensated therefor—though there is doubt that the 
act contemplates or intends that postmasters should charge fees for 
administering such oaths—attention is invited to section 1765, Re- 
vised Statutes, which provides as follows: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for the 
disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 





DECISIONS OF THE COMPTROLLER GENERAL 953 


In the decision of June 23, 1916, 22 Comp. Dec. 693, the former 
Comptroller of the Treasury held that section 1765, Revised Statutes, 
did not prohibit the payment of certain notary fees to a Government 
employee, under the circumstances there considered, because the posi- 
tion of notary public was separate and distinct from the employee’s 
position as clerk, the two positions were not incompatible, and the 
position of notary public had its own separate duties which had 
not been added to or connected with the duties of the other position. 
That decision was based on the holdings of the courts that the statute 
does not apply to a case where the same person holds two separate 
offices, places, or positions, each with its own duties and its own 
compensation fixed by law or regulations, United States v. Saunders, 
120 U. S. 126; Woodwell v. United States, 214 U.S. 82. A notary 
public is a public officer who, in discharging the duties of a notary 
public is discharging the duties of an office, Harold J. Pack v. The 
United States, 41 Ct. Cls. 414. 

The principles applied in the said decision of June 23, 1916, are 
not applicable to the present matter, however. There, the employee 
involved held two distinct offices under two separate appointments— 
the office of a notary public and the office of a Government clerk. 
Here, the postmasters do not hold two distinct offices, the only office 
involved being that of postmaster. The act of August 5, 1939, did 
not purport to appoint the postmasters to the “office” of notary public. 
It merely imposed additional duties upon them as postmasters and 
the oaths, acknowledgements, etc., are required to be administered 
by them as postmasters—not as notaries public. 

In a later decision, 25 Comp. Dec. 987, the former Comptroller 
of the Treasury held that section 1765, Revised Statutes, prohibited 
the payment of notary fees to a Government employee, under the 
circumstances there involved, because in that case it appeared that 
the notarial acts performed by the employee were required as a part 
of the official duties of his regular position for which he was paid 
compensation fixed by law. The principle applied there finds sup- 
port in the Sawnders and Woodwell cases, supra, wherein it was 
stated that the purpose of sections 1763, 1764, and 1765, Revised 
Statutes, was— 

* * * to prevent a person holding an office or appointment, for which the 
law provides a definite compensation by way of salary or otherwise, which 
is intended to cover all the services which, as such officer, he may be called upon 
to render, from receiving extra compensation, additional allowances, or pay 
for other services which may be required of him either by act of Congress or 
by order of the head of his Department, or in any other mode, added to or con- 
nected with the regular duties of the place which he holds; * * 

Such being the purpose of the statutes it is clear that section 1765, 
Revised Statutes, prohibits the payment of additional compensation 
to the postmasters in Alaska for administering oaths of disinterested- 
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ness, “unless the same is authorized by law, and the appropriation 
therefor explicitly states that it is for such additional pay, extra 
allowance, or compensation,” because the duty of administering such 
oaths is imposed upon the postmasters by an act of Congress, such 
duties being “added to or connected with the regular duties,” of 
postmasters. 

The administering of oaths of disinterestedness by postmasters 
in Alaska “is authorized by law”—the act of August 5, 1939—within 
the meaning of section 1765, Revised Statutes, but that is not enough 
to authorize payment of fees therefor to such postmasters. There 
must, also, be an appropriation therefor which “explicitly states 
that it is for such additional pay, extra allowance, or compensation.” 
While the said act authorizes postmasters in Alaska “to charge and 
receive” fees the act certainly does not make an appropriation for 
the payment of such fees. See Woodwell v. The United States, 41 
Ct. Cls. 357, affirmed 214 U. S. 82, wherein the court stated: 

In the present case, conceding that the rendition of the services was author- 


ized by law, certainly there was no “appropriation therefor explicitly stating 
that it was for such additional pay, extra allowance, or compensation” * * 


As hereinbefore stated, the making of an oath of disinterestedness 
is in the discharge of a public duty and consequently the expense 
incident thereto must be considered an official expense necessarily 
incurred in the execution of the powers and duties conferred upon 


the Alaska Road Commission and, consequently, properly charge- 
able, generally, to funds of the said Commission. But the mere 
fact that the appropriation is available, generally, for the payment 
of such an expense does not, of itself, make those funds available to 
pay such expenses when to do so would result in the payment of 
“additional pay, extra allowance, or compensation” to postmasters 
or an “officer in any branch of the public service, or any other person 
whose salary, pay, or emoluments are fixed by law or regulations.” 
To be available for such a payment it is necessary, by reason of 
section 1765, Revised Statutes, that the appropriation “explicitly 
states that it is for such additional pay, extra allowance, or compen- 
sation.” The appropriation for the Alaska Road Commission for 
the fiscal year 1940, 53 Stat. 734, does not explicitly so state. It may 

e stated, incidentally, that such appropriation was made several 
months before enactment of the act of August 5 1939, which author- 
ized and directed postmasters to administer oaths of the kind under 
consideration. 

Assuming for present purposes, without conceding, that the act 
of August 5, 1939, contemplates and intends that postmasters in 
Alaska should charge and receive from the Government, directly or 
indirectly, fees for administering oaths of disinterestedness, the 
said act did not make an appropriation therefor and the appropria- 
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tion for the Alaska Road Commission does not explicitly state that 
it is available for the payment of such fees to postmasters in Alaska, 
Consequently, in view of the provisions of section 1765, Revised 
Statutes, it must be held that such appropriation is not available 
for the payment of fees to postmasters in Alaska for administering 
oaths of disinterestedness required by section 3745, Revised Statutes. 

Accordingly, the question presented is answered in the negative. 


(B-10382) 


LEAVES OF ABSENCE—ADMINISTRATIVE AUTHORITY—“NONWORK 
DAYS” 


Under section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, 
it is within the authority of a department head to require any or all 
employees of a particular unit or of the department, to take annual leave 
at any time and for any period within the limitations of the statute 
as the needs of the service may require. 

Days which are a part of an employee’s regular tour of duty and which 
occur during a period when field establishments are closed for admini- 
strative reasons are not “nonwork” days for which no charge shall be 
made against leave within the meaning of the amendment to the Annual 
and Sick Leave Acts of March 14, 1936, and the regulations issued pursuant 
thereto, unless the head of the department fails to exercise his statutory 
authority to require the employees to take leave for such days. 


Acting Comptroller General Elliott to the Secretary of War, May 25, 1940: 


I have your letter of May 17, 1940, as follows: 


Reference is made to section 11 of the Annual Leave Regulations, Executive 
ya No. 8384, dated March 29, 1940, effective March 2, 1940, which reads as 
ollows : 

“Src. 11. Employees shall be charged with annual leave only for absences 
on days upon which they would otherwise work and receive pay. No charge 
shall be made against annual leave for absence on Sundays which do not occur 
within a regular tour of duty, holidays, and nonwork days established by 
Federal statute or by Executive or administrative order: Provided, That in the 
case of employees whose terms or conditions of employment require that they 
regularly work on a Sunday or holiday and be off duty on another day of the 
week in lieu thereof, the Sunday or holiday occurring within a period of 
annual leave shall be charged as annual leave and the lieu day shall not be 
so charged.” ; 
and section 12 of the Sick Leave Regulations, Executive Order No. 8385, dated 
March 29, 1940, effective March 2, 1940, which reads as follows: 

“Src. 12. Employees shall be charged for sick leave only for absence on 
account of illness on days upon which they would otherwise work and receive 
pay. Absence on account of illness on Sundays not occurring within a regular 
tour of duty, on holidays, and on all nonwork days established by Federal 
statute or Executive or administrative order shall not be charged as sick 
leave.” 

It has been the practice of several field establishments of the Ordnance 
Department, especially those engaged on manufacturing activities, which are 
operating on a 5-day, 40-hour week basis under the provisions of the act of 
March 28, 1934, 48 Stat. 509, to shut down for a period of from two to three 
weeks the early part of each fiscal year for the purposes of granting annual 
leave to employees; of taking inventory; and making needed repairs to machin- 
ery and utilities. During the shut-down period the only employees who render 
service are guards and firefighters for the protection of the establishment 
and those needed for such purposes as to carry on certain administrative 
functions; to make needed repairs to facilities; to take inventory; etc. Em- 
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ployees whose services are not required during this period are granted annual 
leave of absence with pay, if they have sufficient annual leave to their credit. 
Otherwise they are granted leave of absence without pay. 

This practice has enabled the Ordnance Department to plan and maintain 
schedules of production efficiently with a minimum amount of interruption due 
to repairs and absence of employees for leave purposes. It has also permitted a 
great number of employees to plan and take annual leave of absence at a given 
time each year, which has been to the best interest of the Department and 
in accordance with the wishes of a majority of the employees. 

The following questions have now arisen: 

(1) Are days upon which field establishments are closed for administrative 
reasons to be considered “nonwork” days, for which no charge shall be made 
against annual or sick leave, within the meaning of section 11 of the Annual 
Leave Regulations, Executive Order No. 8384, dated March 29, 1940, and Sec- 
tion 12 of the Sick Leave Regulations, Executive Order No. 8385, dated March 
29, 1940, when such days are a part of the tour of duty of regular employees 
working on a 5-day, 40-hour week basis and are days upon which employees 
would otherwise work and receive pay? 

(2) Are “nonwork days established by * * * administrative order,” as 
stated in the Executive orders referred to above, meant to be only days which 
are established by administrative order as not comprising a part of the regular 
tour of duty of employes? 


The act of March 2, 1940, Public, 419, 54 Stat. 38, provides as 
follows: 


That the days of annual leave with pay provided for in the act of March 
14, 1936 (49 Stat. 1161), and the days of sick leave with pay provided for in 
the act of March 14, 1936 (49 Stat. 1142), shall mean days upon which employees 
would otherwise work and receive pay, and shall be exclusive of Sundays 
which do not occur within a regular tour of duty, holidays, and all nonwork days 
established by Federal statute or by Executive or administrative order. 


In Senate Report No. 1136 accompanying S. 2876, which bill was 


enacted into the above-quoted law, the purpose of the bill is stated, 
as follows: 


The purpose of this amendment is to extend to employees of the Navy Yard, 
Government Printing Office, and other establishments operating on a 5-day week 
the same annual and sick leave rights granted other employees of the Govern- 
ment. Under the present interpretation of the Annual and Sick Leave Acts 
when an employee on a 5-day week schedule who does not, of course, work on Sat- 
urday, is on annual or sick leave any Saturdays falling within that leave are 
counted against days of annual and sick leave granted employees by law. On the 
other hand employees on a 54-day schedule do not have any Saturday after- 
noons coming within the period of their absence from duty counted against 
their leave allowance. Your committee feel that it was not the intent of Con- 
gress to consider nonwork days coming within a period of leave as a part of 
such leave. 


The act of March 2, 1940, as a matter of fact, serves to define the 
word, “days,” as used in the Annual and Sick Leave Acts of March 
14, 1936, 49 Stat. 1161, 1162, and there is not indicated thereby any 
purpose or intent to modify in any other respect the provisions of 
the Annual and Sick Leave Acts of March 14, 1936. 

Section 1 of the Annual Leave Act provides, in pertinent part, as 
follows: 

* * * The annual leave herein authorized shall be granted at such times 


as the heads of the various departments and independent establishments may 
prescribe, * * * 


Under that statutory provision it is within the authority of the Sec- 
retary of War to require any individual employee, or class of em- 
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ployees, or any or all employees of a particular unit or of the 
department, to take annual leave at any time and for any period 
within the limitations of the statute as the needs of the service may 
require. That authority is not in any way affected by the act of 
March 2, 1940, or by the changes made in the annual and sick leave 
regulations incorporated in Executive Orders Nos. 8384 and 8385, 
issued pursuant to the new statute. That being so, neither the said 
act nor the Executive orders would preclude the War Department 
from continuing the practice of shutting down field establishments 
of the Ordnance Department for the purposes stated in your letter, 
and requiring employees to take annual leave during the period of 
shut-down. In such circumstances, the days occurring within the 
shut-down period would not be regarded as “nonwork days estab- 
lished by * * * administrative order,” within the meaning of 
the leave act and regulations. So far as the administrative problem 
presented in your letter is concerned, question (1) is answered in 
the negative. 

Referring to question (2), notwithstanding the statement in the 
Senate report, supra, the terms of the act of March 2, 1940, and the 
language of sections of the annual and sick leave regulations quoted in 
your letter—which sections follow substantially the wording of the 
statute—do not justify, under all circumstances, restricting the mean- 
ing of the words “nonwork days established by * * * adminis- 
trative order” to days “not comprising a part of the regular tour of 
duty of employees” (quoting from question (2)). There is for noting 
that the statute and regulations exclude from days of leave “Sundays 
which do not occur within a regular tour of duty” but that with regard 
to nonwork days established either by Federal statute, Executive order, 
or administrative order, no such restriction has been made. That is 
to say, a Sunday to be excluded from days of leave must occur out- 
side the regular tour of duty of employees, but a nonwork day estab- 
lished by any one of the three authorities stated—statute, Executive 
order, or administrative order—may be excluded from leave whether 
it occurs within or without the regular tour of duty of employees. 
If a statute or Executive order should close the departments for one 
or more days within the regular tour of duty of employees, such non- 
work days may not be charged as annual or sick leave. Likewise, if 
the head of a department, under proper authority, should close the 
department or any unit thereof on a day or days within a regular 
tour of duty of employees, and should not require employees to take 
annual leave, the nonwork days established by such an administrative 
order would not be charged to leave. On the other hand, if the head 
of the department or establishment exercises his statutory authority 
to require all or any part of the employees under his jurisdiction to 
take annual leave on a particular day or days which but for such 
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action would be within the regular tour of duty of employees—as he 
would have a right to do under section 1 of the Annual Leave Act of 
March 14, 1986—such day or days would be the same as days of duty 
within the meaning of the leave laws and regulations (13 Comp. Gen. 
370; 17 id. 906), and would not be regarded as “nonwork days estab- 
lished by * * * administrative order” within the meaning of the 
leave act of March 2, 1940, and the current leave regulations. 


(B-10321) 
LEAVES OF ABSENCE—SICK—MINIMUM CHARGE 


Under section 13 of the uniform sick leave regulations, approved March 29, 
1940, the minumum charge for sick leave on any workday, including short 
workdays of 4 hours on Saturday, is one-half of the full workday of 7 or 
8 hours whichever the employee is regularly required to work. 


~~ —— General Elliott to the Secretary of the Treasury, May 27, 
1940: 


I have your letter of May 14, 1940, as follows: 


There is a conflict of opinion concerning the construction to be placed on 
Section 13 of the new Time and Leave Regulations (Executive Order No. 8385) 
approved March 29, 1940, and your decision is requested on the questions 
hereinafter submitted. 

This section reads as follows: 

“The minimum charge for absence on account of sickness shall be one-half of 
a regular workday, which minimum charge shall likewise apply on Saturdays 
or other days on which four hours constitute a full workday; and additional 
sick leave authorized on the same day shall be charged in multiples of one- 
half hour.” 

Is Saturday, a four-hour day, considered to be a “regular workday” for the 
application of the minimum. charge for sick leave? 

An employee whose regular tour of duty requires only four hours’ service on 
Saturdays would be charged only four hours if absent on account of sickness 
all of that day. 

What would be the amount of leave to be charged to that same employee 
if he were absent sick on Saturday for only two hours? 


The term “regular workday” as used in section 13 of the sick 
leave regulations, quoted in your letter, was intended to mean a full 
workday of 7 or 8 hours—whichever employees are regularly re- 
quired to work—as distinguished from a short workday such as 
Saturday or any other day on which 4 hours shall constitute a day’s 
work. Hence, the “minimum charge” for sick leave on any workday, 
including short workdays of 4 hours on Saturday, is either 31% or 4 
hours, that is, one-half of a regular workday for the particular 
employee involved. 

Your first question is answered in the negative; and in answer to 
your second question I have to advise that the amount of sick leave 
to be charged under the circumstances stated is either 314 hours or 4 
hours depending on whether the regular workday of the employee 
is 7 hours on 8 hours. 
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(B-10346) 


LEAVES OF ABSENCE—ANNUAL—SUBSTITUTION FOR LEAVE 
WITHOUT PAY 


Where an employee requested leave without pay “beginning upon the expiration 
of all annual leave to his credit” and the administrative office erred in 
computing his accrued annual leave at the time of granting the leave with- 
out pay, there may be a retroactive substitution of the accrued unused 
annual leave remaining due for an equal amount of leave without pay in 
order to correct the administrative error. 


Acting Comptroller General Elliott to Lieutenant Ferdinand J. Tate, United 
States Army, May 28, 1940: 


By 2nd indorsement dated May 15, 1940, the Chief of Engineers for- 
warded here for consideration your letter of April 24, 1940, with 


enclosures, as follows: 


1. Reference is made to letter of this office dated Feb. 16, 1940, submitting, for 
decision, the question whether it is permissible to allow retroactively the 3014 
days’ annual leave due Mr. Ernest L. Garner, Truck Driver, at the time he was 
placed on lay-off at own request on Nov. 13, 19389 (144 day), and the 24 days’ 
leave earned on leave, this leave, through error on the part of this office, not hav- 
ing been allowed him prior to the effective date of his lay-off. It was stated by 
this office that, if such action was permissible, it was proposed to report a cor- 
rection of the date of the lay-off of this employee to the date on which the 
leave allowed retroactively will expire. Approval of the proposed action was 
granted by 2d Ind., O. C. of E., dated Feb. 26, 1940, E. D. 4201 (Garner, 
Ernest L.) 6, Ref. 4—B. A copy of the authority granted is inclosed. 

2. In addition to the case of Mr. Garner, this office has received applications 
for payment of leave retroactively from 3 other employees. All 4 letters of 
applications for payment are inclosed herewith. 

8. There are forwarded herewith two pay-roll vouchers, on which adjustments 
are provided for to cover the allowance of leave retroactively in these 4 cases. 
It is requested that these pay-roll vouchers be forwarded to the General Account- 
ing Office for direct settlement, or that an advance decision of the Comptroller 
General be obtained as to whether I am authorized to make payment of these 
vouchers. I am a Disbursing Officer and these pay-roll vouchers have been 
presented to me for payment. 


The referred-to letter of February 16, 1940, is as follows: 


1. Mr. Ernest L. Garner, Truck Driver, was employed in this district at a 
rate of 40¢ per hour from Mar. 1, 1938, to Apr. 30, 1939. He was promoted to 
$1,080 per annum on May 1, 1939. On Oct. 24, 1939, he requested lay-off at own 
request for a period of one year, beginning upon the expiration of all annual 
leave to his credit. He was granted 13% days’ annual leave beginning Oct. 26, 
1939, in addition to 4 day previously allowed, and laid off at own request on 
Nov. 13, 1939 (% day). 

2. In computing Mr. Garner’s annual leave, this office through error consid- 
ered only his service at a per annum rate, beginning May 1, 1939, and did not 
take into account the 3044 days’ annual leave earned by him at a per hour 
rate from Mar. 1, 1938, to Apr. 30, 1939, inclusive. 

3. 16 Comp. Gen. 818, continued in effect by 18 Comp. Gen. 162, appears to 
permit of the retroactive substitution of annual leave for a period of furlough 
without pay. The last paragraph of the Comptroller General's decision quoted 
in Circular Letter (Finance No. 106), 0. C. of E., dated Nov. 17, 1938, also 
permitted of retroactive substitution of annual leave to cover a period of absence 
on furlough without pay. 

4. While 18 Comp. Gen. 94, referred to in O. & R. 1080.4, states that annual 
leave accrued and unused at the time a furlough is granted must be regarded as 
forfeited, this decision referred to a case where the furlough was necessary in 
order to avoid violation of the dual compensation laws. 

5. Information is requested as to whether it is permissible to allow retroac- 
tively the 30% days’ annual leave due Mr. Garner at the time he was placed on 





960 DECISIONS OF THE COMPTROLLER GENERAL 


lay-off at own request and the 24% days’ leave earned on leave and to report a 
correction of the date of his lay-off at own request on Form 28 accordingly. 


Section 9 of the annual leave regulations provides as follows: 


Leave without pay shall not be granted until all accumulated leave and cur- 
rent accrued leave allowable under these regulations is exhausted, except that 
employees injured in line of duty may take leave without pay, if desired, 
covering their absence due to such injury instead of covering such time by 
annual leave; and during absence because of such injury and while being paid 
by the Employees’ Compensation Commission, employees shall continue to earn 
leave, which shall, however, be granted only in the event of their return to 
actual duty. 

The leave, or furlough, without pay is reported to have been re- 
quested by the named employee “for a period of 1 year, beginning 
upon the expiration of all annual leave to his credit.” It is under- 
stood the adjustment proposed by payment on the pay-roll voucher 
in favor of the named employee and the others in a similar status 
referred to in the second paragraph of your letter of April 24, 1940, 
supra, is solely for the purpose of correcting an administrative error 
in computing the amount of the accrued annual leave to the credit of 
the employees at date of furlough without pay and that the addi- 
tional compensation proposed to be paid represents the amount that 
would have been paid them prior to furlough without pay had there 
not been an administrative error in the computation of the leave due. 
If these be the facts there may be a retroactive substitution of the 
accrued unused annual leave remaining due the employees for an 
equal amount of furlough without pay in order to correct the admin- 
istrative error—such adjustment retroactively effective not constitut- 
ing the granting, after a period of furlough or leave without pay, 
of annual leave earned prior to such furlough or leave without pay 
which would be prohibited by section 9 of the annual leave regula- 
tions, swpra, 16 Comp. Gen. 818. 

Accordingly, if the facts be as above ‘indicated, payment on the 
vouchers, which are returned herewith, is authorized if the vouchers 
are otherwise correct. However, if the employees involved (other 
than Garner, who is reported to have requested furlough without 
pay effective upon expiration of all annual leave to his credit) did 
not request furlough or leave without pay to begin at the termination 
of all annual leave then to their credit, and the furlough without pay 
was not taken to perform military duty or while receiving disability 
compensation, the granting of the furlough or leave without pay had 
the effect of forfeiting all annual leave accrued at date of the fur- 
Jough, in which event no payment could be authorized in respect of 
any such case. Section 9 of the annual leave regulations. Compare 
the last paragraph of decision of April 18, 1940, B-9236, 19 Comp. 
Gen. 880. 





DECISIONS OF THE COMPTROLLER GENERAL 


(B-10207) 
APPROPRIATIONS—EFFECT OF AUTHORIZING ACT 


The act of April 20, 1940, Public, No. 465, 54 Stat. 144, authorizing the making 
of appropriations for funeral expenses of personnel of the Navy, etc., does 
not increase the scope of availability of appropriations theretofore or 
thereafter made in the absence of provisions in the appropriations to in- 
dicate such a purpose. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 29, 
1940: 


There has been considered your letter of May 9, 1940, as follows: 


Reference is made to the act approved April 20, 1940, (Pub., No. 465, 76th 
Congress), entitled “An Act Authorizing appropriations to be made for the 
disposition of the remains of personnel of the Navy and Marine Corps and cer- 
tain civilian employees of the Navy, and for other purposes.” This legislation 
was recommended by the Navy Department to obtain uniformity in the pro- 
visions of law relating to care of the dead of the military services. It is 
patterned on and includes the same authorizations for the Navy as provided 
in the corresponding Army Act of May 17, 1938 (52 Stat. 398; 10 U. S. Code, 
Sup. V, secs. 916, et seq.). 

Prior to the Act of April 20, 1940, the disposition of remains of naval dead 
was governed by provisions contained in the annual naval appropriation acts. 
The act of April 20, 1940, continues in effect all authorizations contained in 
the annual Naval Appropriations Act under “Care of the Dead” and, in addition, 
authorizes : 

(a) Payment of funeral expenses at the home of the deceased (or other 
final destination) after the body has been prepared and shipped at the expense 
of the Navy Department. 

(b) Care of remains by the Navy Department when death occurs during 
temporary absence from ship or station, as when on leave or liberty. 

(c) Reimbursement where funeral expenses are incurred prior to receipt of 
official authority. 

Section 1 of the cited act April 20, 1940, provides: 

“That funds to be expended under such regulations as the Secretary of the 
Navy may prescribe are hereby authorized to be appropriated as may be neces- 
sary from time to time for the funeral expenses of the deceased persons 
hereinafter specified.” 

The Navy Department is in doubt, due to the terms of section 1, supra, 
as to whether the act of April 20, 1940, may be considered applicable with 
respect to expenditures under the annual appropriation “Care of the Dead” 
for the fiscal years 1940 and 1941, the language of such appropriation being 
identical for both fiscal years, or whether the act becomes effective only follow- 
ing appropriations made with specific reference to the authorizations expressly 
provided therein. 

Your decision accordingly is requested as to the date from which the act 
of April 20, 1940, may be considered effective for the purpose of defraying 
expenditures under the authorizations specifically set forth under (a), (b), and 
(c) of the second paragraph of this letter. 


The act of April 20, 1940 (Public, No. 465) 54 Stat. 144, is as 
follows: 


That funds to be expended under such regulations as the Secretary of the 
Navy may prescribe are hereby authorized to be appropriated as may be 
necessary from time to time. for the funeral expenses of the deceased persons 
hereinafter specified. 

Seo. 2. The words “funeral expenses” as used in this act, and in subsequent 
acts appropriating funds as herein authorized, shall be construed to include 
the expenses of, and incident to, the recovery of bodies; cremation, but only 
on request of the relatives of the deceased; preparation for burial; transporta- 
tion to the home of the deceased or to a national or other cemetery designated 
by proper authority; and interment. 

Sec. 3. Funeral expenses shall be allowed for— 


(a) Officers and enlisted men of the Navy and Marine Corps, including those 
on the retired lists who die while on active duty ; 
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(b) Members of the Nurse Corps (female) of the Navy, including those 
on the retired list who die while on active duty ; 

(c) Members of the Naval Reserve or Marine Corps Reserve who die while 
on active or training duty, or while performing authorized travel to or from 
such duty; 

(d) Accepted applicants for enlistment ; 

(e) Civilian employees of the Navy Department or the Naval Establishment 
who have been ordered away from their homes in the United States to duty 
outside the continental limits of the United States and who die while on such 
duty or while performing authorized travel to or from such duty ; 

(f) Former enlisted men of the Navy and Marine Corps who were discharged 
while patients in hospitals and who remain as patients in such hospitals to 
the day of their death; and 

(g) Pensioners and destitute patients who die in naval hospitals: Provided, 
That only the expenses of preparation for burial and interment shall be allowed 
in disposing of the remains of such pensioners and destitute patients. 

Sec. 4. The provisions of this act shall apply in the case of personnel tempo- 
rarily absent with or without leave when death occurred. 

Sec. 5. In any case where funeral expenses authorized by this act are in- 
curred prior to receipt of official authority, reimbursement may be made in the 
amount allowed by the Navy Department for such services. 

Sec. 6. Funds to be expended under such regulations as the Secretary of the 
Navy may prescribe are hereby authorized to be appropriated as may be neces- 
sary from time to time for the purchase and care of cemetery lots; for the care of 
graves of deceased personnel of the Navy and Marine Corps outside the con- 
tinental limits of the United States, with which shall be included those in sites 
not owned by the United States; and for the removal of remains from aban- 
doned cemeteries to naval or national cemeteries or to the homes of the persons 
deceased, with which shall be included remains interred in isolated graves in the 
United States and abroad and remains temporarily interred. [Italics supplied.] 


The italicized phrases in sections 1, 2, and 6 clearly indicate that 
the authority therein granted applies only to future appropriations. 


The appropriation “Care of the dead” under the Bureau of Medicine 
and Surgery contained in the act of May 25, 1939, 53 Stat. part 2, 
771, is as follows: 


For the care of the dead; for funeral expenses and interment or transporta- 
tion to their homes or to designated cemeteries of the remains of officers ana 
enlisted men of the Navy and Marine Corps, of members of the Nurse Corps, 
reservists on active or training duty, and accepted applicants for enlistment, 
civilian employees of the Navy Department and Naval Establishment who die 
outside of the continental limits of the United States, and former enlisted men 
who are discharged while in hospitals and are inmates of said hospitals on the 
date of their death; for funeral expenses and interment of the remains of pen- 
sioners and destitute patients who die in naval hospitals; for purchase and care 
of cemetery lots; for care of graves outside of the continental limits of the 
United States, including those in sites not owned by the United States; for 
removal of remains from abandoned cemeteries to naval or national cemeteries, 
or to their homes, including remains interred in isolated graves at home and 
abroad, and remains temporarily interred, $70,000: Provided, That the above 
provision shall apply in the case of officers and enlisted men of the Navy and 
Marine Corps on the retired list who die while on active duty. 


The act of April 20, 1940, is an authority to make appropriations 
to be available for the specified purposes, .but appropriations made 
for the purpose described in the act, notwithstanding its provision, 
are subject to such limitations as the Congress may thereafter pre- 
scribe, The appropriation for the fiscal year 1940 is specifically lim- 
ited to the purposes named therein and an authority to appropriate 
funds in the future for more extended purposes does not change or 
alter the limits of availability contained in the current appropriation 





DECISIONS OF THE COMPTROLLER GENERAL 963 


You state the appropriation for the fiscal year 1941 is in the same 
language. The appropriation has not yet been made. It is under- 
stood that the Senate by resolution recalled from conference H. R. 
8438, a bill making appropriations for the Navy Department for the 
fiscal year 1941. When that appropriation is made it will be con- 
tained in a law subsequent to the act of April 20, 1940, and under 
the rule that the last expression of the Congress is controlling it will 
necessarily be limited to the specific purposes and objects contained 
therein. Hence, if the appropriation under “Care of the dead” is 
in the same language as the appropriation for that purpose for the 
fiscal year 1940 it will necessarily be limited to the specified purposes 
and objects therein named. To avoid such a result the 1941 and 
subsequent appropriations under “Care of the dead” instead of being 
stated in detail should provide for funeral expenses or for care 
of the dead as authorized in the act of April 20, 1940. 


(B-10211) 


COMPENSATION—DISABILITY—CONCURRENT PAYMENT AS REGULAR 
ARMY RESERVIST ON INACTIVE DUTY 


Section 7 of the Employees’ Compensation Act, 39 Stat. 743, prohibits payment 
to a civilian employee of “enlistment allowance” as a member of the Regu- 
lar Army Reserve on inactive duty, while he is in receipt of compensation 
under the Employees’ Compensation Act. 


Acting Comptroller General Elliott to the Chairman, United States Employees’ 
Compensation Commission, May 29, 1940: 


I have your letter of May 7, 1940 (file No. 668521), as follows: 


The Commission has under consideration the claim of William H. Petty, who 
was injured on December 21, 1939, while employed as a temporary letter 
carrier at the Alhambra, California, Post Office. His disability has continued 
from the time of the injury to the present date. ; 

This claimant informed the Commission that he was receiving $2 a month as 
a member of the Regular Army Reserve, and in response to an inquiry the 
Adjutant General, War Department, has furnished the following information 
under the date of April 27, 1940: 

“William H. Petty, a member of the Regular Army Reserve, received pay in the 
amount of $7.93 for the period from August 26, 1989, to December 24, 1039, inelu- 
sive, pursuant to authority contained in Section 30, National Defense Act, as 
amended by act of April 25, 1988 (Public, No. 491, 75th Congress, 3d Session). 
He is due allowances from December 25, 1989, which have not yet been paid.” 

Your decision is requested as to whether the receipt by Mr. Petty of such 
payments as a member of the Regular Army Reserve constitutes a bar to 
concurrent payment of compensation by this Commission, in view of the pro- 
visions of Section 7 of the Compensation Act of September 7, 1916, or whether 
the payments may be considered as a return for services actually performed, 
or as a pension for service in the Army of the United States, within the mean- 
ing of the exceptions in Section 7. 

Reference is made to the decisions of your office dated October 3, 1988 
( A-95378), March 25, 1989 (A-438502), and January 25, 1940 ( B-7663). 

Pending your decision compensation has been awarded and paid to March 31, 
1940, with deductions at the rate of $2 per month. 


Section 7 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 743, provides as follows: 


That as long as the employee is in receipt of compensation under this act, or, 
if he has been paid a lump sum in commutation of installment payments, until 
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the expiration 6f the period during which such installment payments would have 
continued, he shall not receive from the United States ‘any salary, pay, or 
remuneration whatsoever except in return for services actually performed, and 
except pensions for service in the Army or Navy of the United States. 


The act of April 25, 1938, 52 Stat. 221, provides as follows: 


That section 30 of the National Defense Act of June 3, 1916, as amended, be, 
and the same is hereby, amended by striking out the same and inserting the 
following in lieu thereof: 

“Sec. 30. The Regular Army Reserve.—Under such regulations as the Presi- 
dent may prescribe there shall be organized and maintained as a part of the 
Regular Army and in addition to the authorized strength thereof otherwise 
provided a Regular Army Reserve. Any person who has served in the Regular 
Army and who has been honorably discharged therefrom, and who is less than 
thirty-six years of age may, under regulations prescribed by the President, be 
reenlisted for the Regular Army Reserve. Each soldier thus reenlisted shall 
be entitled to receive, during each year of his service in the Regular Army 
Reserve, an enlistment allowance of $24 per annum payable in installments 
under such regulations and conditions as the President may prescribe. Service 
in the Regular Army Reserve not on active duty shall confer no right to pay, 
longevity pay, retirement or retired pay, or any other emoluments upon members 
thereof except as provided in this section; and members of the Regular Army 
Reserve shall become entitled to pensions only due to disability incurred while 
on active duty in the service of the United States. Active duty for such 
purposes shall be deemed to begin on the date of acceptance for such duty 
following compliance with the order to report for active duty and shall termi- 
nate when relieved or discharged from such duty. Members of the Regular 
Army Reserve may be ordered to active duty only in case of emergency declared 
by the President and when so ordered shall be furnished transportation and 
subsistence allowances at Government expense from their homes within the 
continental limits of the United States or its possessions to points where ordered 
to report for active duty. In addition, if found qualified and accepted for 
active duty following such order they shall receive a sum at the rate of $3 per 
month for each month they have been enlisted in the Regular Army Reserve but 
not to exceed $150. While on active duty they shall have the same status and 
receive only the same pay and allowances provided by law for enlisted men of 
the active Regular Army of like grade and length of service. In computing 
length of service for pay purposes, time spent on active duty only will be counted. 
Within six months after the termination of an emergency declared by the 
President, they shall be placed in an inactive status or discharged, whichever 
is appropriate. 

“Members of the Regular Army Reserve shall be subject to military law only 
from the date they are required to obey an order to report for active duty.” 


Army Regulations No. 155-5, dated February 16, 1939, issued pur- 
suant to the quoted statute, provides in section 1, paragraph 2, that 
“members of the Regular Army Reserve will be in an inactive status 
except when ordered to active duty upon the declaration of an emer- 
gency by the President.” [Italics supplied.] It would seem clear 
from the terms of the statute and regulation that the payments 
designated in the statute as “enlistment allowance” at the rate of 
$24 per annum are not made to members of the Regular Army Reserve 
“in return for services actually performed” (quoting from section 
7 of the Employees’ Compensation Act) ; rather, such payments appear 
in the nature of a retainer for the privilege of having the enlisted man 
available for services to be performed in an emergency. Also, such 
payments would not constitute a pension. See decision of September 
7, 1932, A-43502, wherein it was stated in pertinent part as follows: 


In decisions of May 10, 1923, 2 Comp. Gen. 743, and September 30, 1926, 6 
Comp. Gen. 228, it was held that the retainer pay received by transferred 
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members of the Fleet Naval Reserve is in the nature of retired pay within the 
meaning of the World War Veterans’ Act. Since neither retainer pay nor re- 
tired pay is a pension for service in the Navy, payment to this man of dis- 
ability compensation under the Employees’ Compensation Act while he is in 
receipt of retainer or retired pay, based on his status in the Naval Reserve, 
would be authorized only if the latter payment is “in return for services actually 
performed.” This phrase has reference to payments of compensation currently 
with the performance of service, and not payments based on past service, as 
retired pay, or for services possibly to be performed, as retainer pay. 


Hence, payments to members of the Regular Army Reserve on in- 
active duty do not fall within any of the exceptions to the inhibition 
contained in section 7 of the Employees’ Compensation Act and, there- 
fore, there is no alternative but to conclude that, under the terms of 
said section of the statute, the employee “shall not receive” such pay- 
ments from the United States “as long as the employee is in receipt of 
compensation” under the Employees’ Compensation Act. 


(B-10348) 
CONTRACTS—PERFORMANCE LIABILITY 


The inability of a contractor with place of business in the United States to 
obtain the German product which he had stated he intended to furnish, does 
not relieve him of his contract obligation to furnish material meeting the 
specifications if procurable elsewhere, where there was no requirement 
under the contract that he furnish the German product to the exclusion of 
any other meeting the specifications. 


— sneer General Elliott to the Secretary of Agriculture, June 3, 


I have your letter of May 16, 1940, as follows: 


On March 24, 1939, the Department opened bids under U. 8S. D. A. No. 5010, 
for furnishing 100 pounds of 1-Asparagine to the U. S. Bureau of Animal 
Industry. The following bids were received: 


baler F. Eissing, $8.40 per lb. less 2% 10, 1% 20 days (foreign mate- 

rial). 

City Chemical Corp., $12.00 per lb. less 1% 10, %% 20 days (foreign 
material). 

Merck & Co., Inc., $12.00 per Ib. less 1% 10th prox. (foreign material). 

Hummel Chemical Co., $12.00 per Ib. less 1% 10 days (foreign material). 

Difco ares $17.50 per lb. less 1% 10 days (American manufac- 
ture). 


Award was made under date of March 30, to William F. Eissing, who sub- 
mitted the lowest bid, and the award was in accordance with the determination 
of the Secretary of Acriculture as evidenced by his approval of Budget and 
Finance Circular No. 2, Revised, dated April 24, 1936, with reference to price 
differential between foreign and American goods. 

Under the terms of the contract, delivery was to have been made within 40 
days after receipt of purchase order which was issued April 5, 1939. Delivery 
has not yet been made. As there was no immediate need for the 1-Asparagine, 
the Bureau’s first communication to the contractor with reference to his failure 
to make delivery was dated July 21, 1989. In response, the contractor advised 
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on July 27 that the order of 1-Asparagine was scheduled to leave Europe on 
July 25. Not having heard further with regard to the order, the Bureau again 
wrote the contractor on August 18 and telegraphed on August 28. In respouse, 
the contractor advised that after various complaints to the maker in Germany, 
he was advised as follows: 

“The production of asparagine this year met with unusual difficulties, since 
the raw material has turned out very badly; the yield is much less than the 
expected and usual quantity and the production must be changed by us com- 
pletely, resulting in a delay of delivery of your order. 

“We ask you to take notice that we have 25 Ibs. available within about 
10 days, which we shall forward to you as a first instalment.” 

As the shipment of 25 lbs. of 1-Asparagine failed to materialize, the Bureau 
wrote the contractor on September 14 but received no reply to that letter. 
On October 14, the contractor was advised that he would be given until 4:00 
P. M., E. 8S. T., October 23 in which to make delivery in accordance with his 
contract, and in the event he failed to do so, the Bureau would proceed to 
purchase in the open market and charge any excess cost to him as a defaulting 
contractor. Under date of November 6, the contractor replied as follows: 

“Referring to your letter of October 14th, 1939, and my last letter to you 
of August 28th, 1939, I wish to inform you that the part shipment of 25 Ibs. 
of 1—Asparagine, which was scheduled to leave Germany on §. 8S. ‘New York,’ 
did not reach this steamer and was then loaded on S. S. ‘Hansa’ which sailed 
in time but, when two days at sea, was recalled to Hamburg. 

“Since then I have not heard anything further regarding this shipment 
but now have advices by cable that 50 pounds of 1—Asparagine are ready to 
be shipped from Rotterdam and payment in advance was asked by the shipper. 

“T have complied with the shipper’s wishes and have opened a letter of 
Credit in Rotterdam and now hope that these 50 pounds will be shipped without 
further delay and I expect their arrival sometime late in November or early 
December. 

“IT trust that under these circumstances, which were entirely beyond my con- 
trol and undoubtedly represent a case of ‘force majeure,’ you will allow me 
to ship these 50 pounds on account of your order No, 73156-A. * * *” 

In reply to the foregoing letter, the Bureau wrote the contractor on November 9 
as follows: 

“Reference is made to your letter dated November 6, with regard to delivery 
of 1—Asparagine on Bureau purchase order #73156A. 

“As you have furnished a clear explanation which indicates that failure to 
make delivery on our order was due to circumstances beyond your control, 
the Bureau will retract from the position taken in our letter of October 14. 
It will therefore, be satisfactory for you to deliver on our order the 50 pounds 
of 1—-Asparagine which you advise is ready for shipment from Rotterdam. Please 
advise whether or not you have any prospects of obtaining an additional quan- 
tity sufficient to complete the above order at a later date.” 

No reply was received from the contractor who was again written to on 
February 2, 1940, and again on February 16. The contractor advised on Febru- 
ary 17 that he would furnish a full report on Wednesday, February 21. This 
report was not received. On March 13 the Bureau again wrote the contractor, 
and a reply was received on April 9 which reads as follows: 

“Referring again to the matter of 1—Asparagine, I had to await final reports 
from abro*d and I am now advising that the consignment of 50 pounds never 
left Rotterdam, although a Letter of Credit for it was opened by me. 

“IT have since tried to obtain some 1—Asparagine in France and I could get 
a lot of 25 kilos equivalent to about 55 pounds, which I could sell at $12.50 
pe 7 o. b. Washington on terms of Cash in 10 days from date of invoice 
ess 1%. 

“T immediately bought this lot, opened a letter credit and am in receipt of 
advices from France this morning that the lot is ready for shipment, but 
the permit of exportation issued by the French authorities has not been received 
as yet, but is expected any day. 

“Tt is needless I think, for me to assure you that I have tried everything 
in my power to obtain the Asparagine for you, disregarding any expenses for 
cables and I shall keep you informed as soon as I shall have received word 
that the export permit for the 25 kilos from France has been granted. 
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“P. S. I still have on hand the 3.2 lbs. of 1—Asparagine, mentioned in my 
letter of Nov. 6, 1939, which I could ship immediately at the original purchase 
price. Please advise.” 

On April 12, the Bureau wrote the contractor as follows: 

“Receipt is acknowledged of your letter of April 9 with regard to our purchase 
order No. 73156—A covering 1—Asparagine. 

“It will be appreciated if you will ship immediately the 3%6 lbs. which you 
have available. While the 1-Asparagine which you are purchasing from France 
would be acceptable, the Bureau cannot authorize you to deliver at any excess 
cost over your bid price which was accepted and on which the purchase order 
was based.” 

The following reply has been received: 

“Acknowledging receipt of your letter of April 12th regarding your purchase 
order No. 73156-A covering 1-Asparagine I shall be glad to ship the 3.2 pounds 
of this material mentioned in my letter of April 9th, at the accepted bid price 
of $8.40 per lb. less 2% discount for payment in 10 days, f. o. b. Washington, 
D. C., although my purchase price was $11.88 per Ib., f. 0. b. New York. 

“Since there is no immediate prospect of obtaining additional quantities to 
complete the above-mentioned order at a later date, except the lot of 25 Kg. from 
France mentioned in my letter of April 9th, and since your letter to me of No- 
vember 9, 1939, you indicated that ‘the Bureau will retract from the position 
taken in our letter of October 14, 1939,’ i. e., to proceed to purchase in the open 
market and charge the excess cost to me as a defaulting contractor (although 
now delivery can be traced directly to causes beyond my control), I would appre- 
ciate your releasing me of my obligation assumed pertaining to this order after 
receint of the 3.2 pounds, for which you would agree to pay $8.40 per pound as 
stated above. 

“Please confirm your agreeableness.” 

The accepted bid carried the following statement: “Material is manufactured 
in Germany only.” Inasmuch as the contract was based on furnishing a German 
product which the contractor claims he is unable to secure, and in view of the 
stipulation in the contract under the “Delays-Damages” provisions which will 
release a contractor under certain unforeseeable causes beyond his control, your 
decision is requested as to whether or not the contractor may be released in this 
instance from further performance under his contract after delivery has been 
made of the 3.2 lbs. of 1-Asparagine offered. 

The original accepted bid which was being retained pending delivery of material 
and rendition of voucher is herewith. 


While it is noted that the contractor definitely stated his intention 
of furnishing asparagine manufactured or produced in Germany, his 
place of business was New York City and there was no requirement 
that he furnish a German product to the exclusion of any other meet- 
ing the specifications. Furthermore, the record does not disclose any 
understanding on the part of the Government that the asparagine was 
to be obtained from Germany after the contractor’s receipt of the 
purchase order issued April 5, 1939. Consequently, even if it could 
be established that, due to unforeseeable causes beyond the control and 
without the fault or negligence of the contractor, the asparagine could 
not be procured from Germany at any time after the receipt of the 
purchase order, this would not relieve the contractor from his obliga- 
tion under the contract if asparagine meeting the requirements of 
the specifications is procurable from any other source—particularly if 
asparagine of German manufacture was procurable at any time be- 
tween April 5, 1989, and the present time, either here or abroad, al- 
though at an increased cost. See in this connection, 16 Comp. Gen. 
983 ; 17 id. 798. 


246222™—40——-63 








968 DECISIONS OF THE COMPTROLLER GENERAL 





Accordingly, on the present record, the contractor may not be re- 
lieved of his obligation to perform in accordance with his contract or 
to pay the Government any damages resulting from his failure so to 
perform. 

The papers are returned herewith. 


(A-79388) 


STATUTORY CONSTRUCTION—“REVISED STATUTES”; EFFECTIVE 
DATE OF RETIREMENT OF DISABLED NAVY AND MARINE CORPS 
OFFICERS 





The “Revised Statutes” constitute an enactment and operated as a repeal of 
prior laws therein revised and codified. 

The language of the “Revised Statutes” is controlling over the previous act 
on the same subject but where there is uncertainty or ambiguity as to the 
true meaning to be given any of its sections the previous act may be used 
to determine the object and intent of the Congress as shown by the course 
of legislation in the same manner as in the case of statutes in pari materia, 

“Shall” is ordinarily construed in the imperative or mandatory sense in statutes 
imposing duties on public officers unless such construction would do violence 
to the intent of the legislature as ascertained from the act as a whole. 

Section 1453, Revised Statutes, is to be construed in the light of the previous act 
on the same subject and as requiring that an officer's retirement there- 
under become effective immediately upon the President’s approval of the 
administrative recommendation for retirement and not as authorizing re- 
tirement, except as provided under the Uniform Retirement Date Act of 
1930, at some later effective date. 

Officers of the Navy and Marine Corps retired for disability under Section 1453, 
Revised Statutes, in whose cases the Secretary of the Navy recommended 

that the retirement be effective at a date later than the first of the month 

following the President’s action, may not count, for longevity purposes, 
service up to the date so selected for retirement in computing their active 
duty or retired pay. (16 Comp. Gen. 187; 17 id. 883, amplified.) 


Assistant Comptroller General Elliott to the Secretary of the Navy, June 5, 
1940: 


Reference is made to your letter of January 12, 1940, as follows: 


In a decision rendered by the Acting Comptroller General of the United States 
to the Secretary of the Navy, August 27, 1936 (16 Comp. Gen. 187), concerning 
the question of longevity service credits authorized to be included in computa- 
tion of retired pay of an officer of the U. S. Marine Corps retired for physical 
disability incident to service, it was held (syllabus) : 

“An officer of the Marine Corps who, but for the uniform retirement act of 
April 23, 1930, 46 Stat. 253, would have been retired at a date prior to the com- 
pletion of an additional three years of service, is not entitled to retired pay in 
excess of that to which entitled for service to date retirement would have oc- 
curred but for said act.” 

Reconsideration of this decision was requested by the Navy Department on 
July 30, 1937, and in the decision on reconsideration, dated May 2, 19388 (17 Comp. 
Gen. 883), the prior decision of August 27, 1936, was affirmed, as follows 
(syllabus) : 

“The effective date of retirement of officers of the Navy and Marine Corps 
retired for disability under section 1453, Revised Statutes, but for the uniform 
retirement date provisions of the act of April 23, 1930, 46 Stat. 253, is the date 
of approval by the President of the finding of the retiring board, notwithstanding 
the fixing of a later date by approval of the Navy Department’s recommenda- 
tion of a later effective date for retirement, and service up to the date so recom- 
mended may not be counted for longevity purposes in computing the retired 
pay, nor may active duty pay and allowances, except to the extent authorized 
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by the Uniform Retirement Act, be paid subsequent to the date of the Presidential 
approval. 16 Comp. Gen. 187, amplified.” 

In connection with the foregoing the Court of Claims in the case of James A. 
Greenwald, Jr., v. The United States, decided January 9, 1939 (88 Ct. Cls. 264), 
held that where an officer of the Navy was retired under the provisions of Sec- 
tion 1453, Revised Statutes (34 U. S. Code 417), the “effective date of retire- 
ment is the date contained in the recommendation of the Secretary of the Navy 
which the President approved, and not the date upon which the President affixed 
his signature” and that the President “has the power to fix the date of retire- 
ment under the Statutes.” 

The claimant in this case was Lieutenant (j. g.) James A. Greenwald, Jr., 
U. S. Navy, Retired, and his claim was for increased pay as an officer with 
over ten years’ service. It appears that the Secretary of the Navy on May 
26, 1936, submitted the findings of the Naval Retiring Board to the President 
with the recommendation that they be approved “effective July 1, 1936, and 
that Lieutenant (j. g.) James A. Greenwald, Jr., U. S. Navy, on said date be 
retired from active service and placed on the retired list in conformity with 
the provisions of U. 8. Code, Title 34, section 417.” The findings of the Naval 
Retiring Board and the recommendation of the Secretary of the Navy were 
approved by the President on May 27, 1936. 

On June 6, 1936, Lieutenant (j. g.) Greenwald was advised by the Nary 
Department of the findings of the Naval Retiring Board in his case; that 
the President had approved the findings; and that on July 1, 1936, in accord- 
ance with the direction of the President, he should regard himself as having 
been transferred to the retired list. On June 2, 1936, or prior to the effective 
date of his retirement on July 1, 1986, as directed by the President, Lieutenant 
(j. g.) Greenwald completed ten years’ service for pay purposes. 

The following is quoted from the Court of Claims’ decision in the Greenwald 
casc: 

“The sole question in this case is whether the plaintiff was retired July 1, 
1936, the date contained in the recommendation of the Secretary of the Navy 
which the President approved, or May 27, 1936, the date upon which the 
President affixed his signature to the approval of the decision of the Retiring 
Board. 

* - + * ” * * 

“In the instant case we hold that the plaintiff was retired on the day on 
which the President decided the order should go into effect. We can not take 
into consideration the fact that, by placing him on the retired list at a future 
date, it will allow the plaintiff to receive a larger compensation for a retired 
officer than if the order went into effect immediately upon the signing by the 
President. This determination would rest with the Retirement Board and 
the President and can not be judicically considered.” 

It is understood that the Government’s motion for a new trial in the Green- 
wald case was overruled by the Court of Claims on October 2, 1939, and that, 
the time for appeal having expired, no further action is contemplated in this 
case. 

In view of the final decision of the Court of Claims in the Greenwald case, 
your decision is now requested as to whether, in cases where the effective 
date of retirement of officers of the Navy and Marine Corps retired for disability 
under Section 1453, Revised Statutes, is fixed by the President as outlined in the 
above cited cases, such officers may be paid active duty pay up to and includ- 
ing the date prior to the effective date of retirement, and further, whether 
they may be credited for longevity increases which have been completed prior 
to the effective date of retirement, as approved by the President, in the compu- 
tation of both active duty pay and retired pay. 


An examination of the opinion in the reported case of Greenwald, 
88 Ct. Cls. 264, develops the fact that the court did not discuss or 
make any reference to the act of April 23, 1930, 46 Stat. 253, which 
provides : 

That hereafter retirement authorized by law of Federal personnel of what- 
ever class, civil, military, naval, judicial, legislative, or otherwise, and for 
whatever cause retired, shall take effect on the 1st day of the month following 


the month in which said retirement would otherwise be effective, and said 1st 
day of the month for retirements hereafter made shall be for all purposes in 
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lieu of such date for retirement aS may now be authorized; except that the rate 
of active or retired pay or allowance shall be computed as of the date retire- 
ment would have occurred if this Act had not been enacted. 

See. 2. This Act shall become effective July 1, 1930. All laws or parts of 
laws, in so far as in conflict herewith, are repealed. [Italics supplied. ] 

This legislation was originally recommended for enactment by the 
former Comptroller General. See annual report of the Comptroller 
General of the United States, 1927, page 1. It will be noted that 
the words underscored in the above quotation were not included in 
the original recommendation of the Comptroller General. This lan- 
guage was offered as an amendment by the Member in charge of the 
bill on the floor of the House. See Congressional Record, volume 72, 
part 2, page 2000. Its purpose is obvious, being to prevent an officer 
from securing increased retired pay because of the delay in his retire- 
ment to the first of the following month after the retirement other- 
wise would become effective. 

In a case of retirement for physical disability where no effective 
date is recommended by the Secretary of the Navy, upon the Presi- 
dent’s approval of the proceedings and findings of the retiring board 
it is clear the retirement will be effective on the first of the month 
following and that the officer will not be entitled to an increase in 
his period or longevity pay because of completion of an additional 
period of service between the date of approval of the proceedings 
and findings of the retiring board and the following first of the 
month. In the Greenwald case the President, on May 27, 1936, 
approved the proceedings and findings containing the recommenda- 
tion of the Secretary of the Navy that the retirement be made effec- 
tive July 1, 1936. On June 2, 1936 (finding 6), the plaintiff com- 
pleted 10 years of service for pay purposes. So that by fixing a 
date for retirement beyond the first of the month following the 
approval by the President of the board’s proceedings and findings 
in the case of an officer who was physically or mentally unable to 
perform his duties there was circumvented the restriction imposed by 
the act of April 23, 1930, upon additional increments of pay for 
“service” while awaiting retirement between date of approval of the 
board’s proceedings and findings and the date of retirement recom- 
mended by the Secretary of the Navy (and which is held by the 
Court of Claims to have been adopted by the President in the 
approval of the board’s proceedings and findings). The Congress 
in the act of April 23, 1930, was legislating with respect to then exist- 
ing laws as to the effective date of retirement. Whatever date there- 
tofore would have been the effective date of retirement was extended 
to the first day of the following month, only. The Court of Claims 
reached the conclusion that the President, notwithstanding the 
language of section 1453, Revised Statutes, may delay the retirement 
to a date in the future to be fixed by him. It cites in support of that 
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holding a dictum of its own in the case of Holland v. United States, 
83 Ct. Cls. 376, that: 


Retirement constitutes a change of status and is, by reason of the mandatory 


provisions of section 1453 of the Revised Statutes, effective on the date the 
action is taken by the President, unless some other date is fixed in the 
order. * © * 


The court appears to suggest in the Greenwald case that it finds 
support for this dictum in section 1452, Revised Statutes, requiring 
that a record of the proceedings of the retiring board shall be laid 
before the President “for his approval or disapproval or orders in 
the case,” and the court italicized the four last words. If the Presi- 
dent approves the proceedings and findings of the retiring board the 
officer is retired “by reason of the mandatory provisions of section 
1453 of the Revised Statutes” on the date the action is taken by the 
President, quoting from the Holland case, and no further orders in 
the case are required. If the President disapproves the proceedings 
and findings of the board the officer will continue in the service, so 
orders may then be necessary; and if the proceedings and findings 
of the board are neither approved nor disapproved, orders in the case 
may be required, for example, as to further treatment. It is not 


clear what orders in the case are required if the President approves 
the proceedings and findings of the’ board other than the routine 
notice by the Navy Department to the officer concerned, and the court 


has not elucidated this point. 

It may be of interest to examine the history of sections 1452 and 
1453 of the Revised Statutes. The provisions originated in section 
23 of the act of August 3, 1861 (12 Stat. 291), entitled, “An act 
providing for the better organization of the Military Establishment” 
passed after some 3 months of the Civil War. That section was 
carried into the Revised Statutes as sections 1448, 1450, 1451, 1452, 
1458, and 1454; section 1449, Revised Statutes, was taken from section 
17 of the same act. The provisions as contained in sections 1452, 
1451, and 1453 are below set in parallel columns with the original 
provision : 


Sec. 1452, Revised Statutes. 

A record of the proceedings and de- 
cision of the board in each case shall 
be transmitted to the Secretary of the 
Navy, and shall be laid by him before 
the President for his approval or dis- 
approval, or orders in the case, 

Sec. 1451, Revised Statutes. 

When said retiring-board finds an of- 
ficer incapacitated for active service, it 
shall also find and report the cause 
which, in its judgment, produced his in- 
capacity, and whether such cause is an 
incident of the service. 


Second sentence of section 23 

The determination of the board in 
each case shall, with a record of its 
proceedings, be transmitted to the Sec- 
retary of the Navy, to be laid before 
the President for his approval or dis- 
approval, and orders in the case. 

First clause of the third sentence of 
section 28. 

The board, whenever it finds an offi- 
cer incapacitated for active service, will 
report whether, in its judgment, the in- 
capacity result from long and faithful 
service, from wounds or injury received 
in the line of duty, from sickness or ex- 
posure therein, or from any other inci- 
dent of service; 
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Sec. 1458, Revised Statutes. 

When a retiring-board finds that an 
officer is incapacitated for active serv- 
ice, and that his incapacity is the re- 
sult of an incident of the service, such 
officer shall, if said decision is approved 
by the President, be retired from active 
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Second clause of the third sentence of 
section 
if so, and the President approve of such 
judgment, the. disabled officer shall 
thereupon be placed upon the list of 
retired officers, according to the provi- 
sions of this act. 


service with retired pay, as allowed by 
Chapter Eight of this Title [Sections 
1556 to 1595, Revised Statutes]. 


In addition to the necessary revision for the purpose of codification 
the commissioners in charge of the revision and codification also ed- 
ited the statutes. But as the Revised Statutes constitute an enactment 
and operated as a repeal of the prior laws therein revised and codi- 
fied the language of the Revised Statutes is controlling. Wright v. 
United States, 15 Ct. Cls. 86. However, in case of ambiguity or 
uncertainty as to the true construction to be given the words of any 
section of the Revised Statutes the previous act on the same subject 
may be referred to and examined for light on the object and intent of 
the Congress as shown by the course of legislation in the same man- 
ner as statutes in pari materia may be examined and considered. 
Bradshaw vy. United States, 14 Ct. Cls. 78; Bowen v. United States, 
14 Ct. Cls. 162; United States v. Bowen, 100 U.S. 508. 

It is evident that in carrying into the Revised Statutes as section 
1453 the second clause of the third sentence of section 23 of the act of 
August 3, 1861, that the commission deleted the redundant word 
“thereupon”—“shall be retired” being equally as mandatory as “shall 
thereupon be retired.” It has been held that “A change of language 
in a revised statute will not change the law from what it was before, 
unless it be apparent that such was the intention of the legislature,” 
Stewart v. Kahn, 11 Wall. 493, 502; and that “The reenacted sections 
are to be given the same meaning they had in the original statute 
unless a contrary intention is plainly manifested,” United States v. 
Le Bris, 121 U. 8. 278, 280. Further, “Upon a revision of statutes, a 
different interpretation is not to be given to them without some sub- 
stantial change of phraseology—some change other than what may 
have been necessary to abbreviate the form of the law.” McDonald v. 
Hovey, 110 U. 8S. 619, 629. 

Under the original statute, upon approval by the President of the 
proceedings and findings of a retiring board it was provided that the 
officer should “thereupon”—that is, immediately, at once, without 
delay—be retired. And this notwithstanding the provision in the 
second sentence of section 23 that the record of the board’s proceed- 
ings shall be laid before the President “for his approval or disap- 
proval and orders in the case.” In this last-quoted clause it will be 
observed the commission on revision substituted the disjunctive “or” 
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for the word “and” to indicate orders if any were necessary. None 
obviously were necessary if the President approved, as “thereupon” 
the officer was retired. By omitting the redundant word “thereupon” 
the statute is equally mandatory if the President approves the pro- 
ceedings and findings of the retiring board—the “officer shall * * * 
be retired from active service.” “Shall” is ordinarily construed in 
the imperative or mandatory sense in statutes imposing duties on 
public officers unless such construction would do violence to the intent 
of the legislature as ascertained from the act as a whole. In this case 
the statute was enacted after the nation had engaged in a civil war 
of large proportions at a time when neither the Army nor the Navy 
had a system of retirement; the highest ranking officer in the Army, 
General Winfield Scoit (1786-1866), was 75 years of age; both serv- 
ices had on the active list officers unable because of age or physical 
disabilities to perform their duties; and no method existed to remove 
them from the active list except by discharge after long and faith- 
ful service to the nation and in many cases after having become dis- 
abled in its service. It is to be observed that retirement for age in 
all services has been treated as mandatory; section 1444 of the Revised 
Statutes, as to the Navy, formerly provided “When any officer below 
the rank of Vice Admiral is sixty-two years old he shall * * * 
be retired by the President from active service.” The phraseology 
in this provision is identical with that in section 1453, Revised 
Statutes. See, also, amendment of section 1444, Revised Statutes, by 
the act of January 28, 1929, 45 Stat. 1142, and (as to the Army) act 
of June 30, 1882, 22 Stat. 118. All are mandatory, and if the Navy 
Department could defeat the mandatory provisions of section 1453 
by fixing a future date for retirement for incapacity, it is not apparent 
why it could not, also, defer retirement for age, and it is assumed it 
would not seriously be contended that this could be done. 

Section 22 of the act of August 3, 1861, carried into the Revised 
Statutes (including the provision made in section 6 of the act of 
December 21, 1861, 12 Stat. 330) as section 1458 of the Revised 
Statutes, provides: 

The next officer in rank shall be promoted to the place of a retired officer, 
according to the established rules of the service; and the same rule of promo- 


tion shall be applied successively to the vacancies consequent upon the retirement 
of an officer. 


Under the court’s holding in the Greenwald case, although the of- 
ficer has been found by the retiring board to be physically or mentally 
unable to perform his duties and that finding has been approved by 
the President, if the Secretary of the Navy has so recommended in 
transmitting the proceedings, said officer—incapable of performing 
his duties—may be continued on the active list with the pay and 
allowances of his office, thereby depriving junior officers of promo- 





974 DECISIONS OF THE COMPTROLLER GENERAL 


tion during the interim. It is believed that such a holding does vio- 
lence to the language and the purpose of the statute; and that to 
give effect to the purpose, object, and intent of the Congress in enact- 
ing the statute, the word “shall” as used in section 1453, Revised 
Statutes, must be construed as imperative and mandatory. Such ap- 
pears to have been the uniform construction by the administrative 
and accounting officers—a construction recognized by the courts— 
until the Navy Department departed from that practice apparently 
in 1927. See 17 Comp. Gen. 883 at page 885, for statement of the 
Chief of the Bureau of Navigation. This departure from the law 
as construed and applied for some 60 years was not detected in the 
audit until claims were presented for additional pay by reason of com- 
pletion of an additional period of service because of such delayed 
retirements. As to the administrative construction and judicial ac- 
ceptance thereof as to when retirement took place under section 23 
of the act of August 3, 1861, see Brown v. United States, 18 Ct. Cls. 
587, second Finding of Fact, and see the same case Brown v. United 
States, 113 U. S. 568, where the Supreme Court states the facts as 
follows: 

* * * On October 22, 1872, the Naval Retiring Board, before which he 
had been ordered by the Secretary of the Navy under the provisions of § 23 
of the act of August 3, 1861, 12 Stat. 291, reported that he was incapacitated 
from performing the duties of his office, and that there was no evidence that 
such incapacity was the result of any incident of the service. He was ac- 


cordingly, upon the day last mentioned, by order of the President, retired on 
furlough pay. * * 


The same construction, administratively and by the courts, was 
placed on the sections of the Revised Statutes derived from section 
23 of the act of August 3, 1861. See Hannum v. United States, 43 
Ct. Cls. 320, finding IT, as follows: 


On October 22, 1900, claimant, upon a report of a retiring board, was placed 
on the retired list of the Navy as incapacitated for active service not a result 
of an incident of the service. Said report was approved and the claimant 
retired by order of the President, as follows: 


EXpcouTIvE MANSION, October 22, 1900. 
The proceedings and findings of the board in this case are approved, and 
Lieut. William G. Hannum, U. S. Navy, will be retired from active service 
and placed on the retired list on furlough pay, in conformity with the pro- 
visions of section 1454, of the Revised Statutes. 
WritrAmM McKIN Ley. 


See the same case, 226 U. S. 436, where Chief Justice White, for 
the court, said: 

By an order dated October 22, 1900, the President approved the finding of 
a retiring board and directed that “Lieut. William G. Hannum, U. S. 
Navy. * * * be retired from active service and placed on the retired list 
on furlough pay, in conformity with the provisions of section 1454 of the 
Revised Statutes.” Thereafter, Lieutenant Hannum was paid the compensation 
fixed by § 1598 of the Revised Statutes * * 

Section 1453 of the Revised Statutes ‘tend identical phraseology 


in sec. 1454) has had this settled administrative construction, recog- 
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nized by the courts, for over 60 years. That construction seems to 
be required by the plain language of the statute, and, at least in 
case of doubt, that construction is entitled to great weight and 
should not be departed from by the courts except for most cogent 
reasons. United States v. Moore, 95 U. S. 763; Brown v, United 
States, 113 U. S. 568. 

As heretofore remarked, the Court of Claims did not discuss the 
act of April 23, 1930, in the Greenwald case. Obviously, in any 
case falling within that act (that is, an approval of the board’s 
proceedings and findings and a retirment on the first day of the 
following month, with completion of an additional period of service 
by the officer between the date of the President’s approval of the 
board’s proceedings and findings and the date of retirement on the 
first day of the following month) the officer would not be entitled 
to credit for that additional service in view of the plain terms of 
the statute. Especially so as that language was inserted by the 
Congress for the very purpose of preventing an officer from receiv- 
ing more in the way of active or retired pay because of the delay 
of his retirement to the first of the month than he would have received 
had his retirement taken effect, as theretofore provided by law, when 
the President approved the proceedings and findings of the retiring 
board in his case. The act of April 23, 1930, although not noticed 
by the Court of Claims in the Greenwald case, has not been repealed. 
And see opinion of the Judge Advocate General of the Army quoted 
in 17 Comp. Gen. 886. Yet in a case where there has been depar- 
ture from the settled construction of section 1453 of the Revised 
Statutes and orders are issued by the Navy Department, contrary 
to the intent of the applicable statute, providing for the retirement 
of an officer at some future date after the first day of the month 
following the approval by the President of the proceedings and find- 
ings of the retiring board in his case, under the Greenwald case 
he is entitled to additional retired pay if between the first day of 
the month following the approval by the President of the proceed- 
ings and findings of the retiring board in his case and the date fixed 
in the orders as the date his retirement is to become effective, a fur- 
ther period of service authorizing additional pay is completed. That 
is, where the law is observed, the officer, under the plain terms 
of the act of April 23, 1930, would not be entitled to the 
additional pay but where the law is flouted he will be entitled to the 
additional pay. 

To follow the Greenwald case would result either (1) in creating a 
disparity between officers identically situated, one of whom was 
retired in strict conformance to the law on the first of the month 
following the date of approval by the President of the proceedings 
and findings of the retiring board in his case, as in the Army, and 
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the other, in the Navy, whose retirement by a superfluous recommenda- 
tion of the Secretary of the Navy, was deferred beyond the first of 
the month following the month in which the proceedings and findings 
of the retiring board in his case were approved by the President; or 
(2) in giving to the Greenwald case the effect of a repeal of that por- 
tion of the act of April 23, 1930, inserted by the Congress for the pro- 
tection of the United States. In these circumstances, this office must 
decline to follow the Greenwald case in the settlement of accounts and 
claims. 


(B-9872) 


WITNESSES—TRANSPORTATION REQUESTS AND CASH ADVANCES 
FOR FEES, ETC. 


Transportation requests properly may be furnished to other than Government 
employees subpoenaed to appear as witnesses in hearings before the Federal 
Communications Commission, but there is no authority for advance payment 
to such persons of fees, per diem, or cost of travel by private conveyance. 


Acting Comptroller General Elliott to the Chairman, Federal Communications 
Commission, June 6, 1940: 
There has been considered your letter of April 25, 1940, as follows: 


Recently the Commission received several requests for advances to cover mile- 
age, attendance fees, and per diem from persons, other than government employees, 
who were subpoenaed to appear as witnesses in hearings before the Commission. 
They were advised that government transportation requests could be furnished 
for transportation by common carrier but advancements covering mileage by 
personally owned automobile and the other allowances could not be made. 

As your decisions and regulations have been consulted without disclosing any- 
thing bearing on the matter it is requested that the Commission be advised whether 
and by what procedure such advancements may be made. 


Unless otherwise expressly authorized by law, the advance of public 
funds for any purpose is prohibited by section 3648, Revised Statutes, 
which statute provides, in pertinent part, that— 

No advance of public money shall be made in any case whatever * * *, 

Inasmuch as the issuance of Government transportation requests 
does not involve the advance of money—payment not being made until 
the travel has been accomplished—the issuance of such requests is 
compatible with the quoted provision of the statute. 

In some instances, the Congress has enacted statutory exceptions 
to the said section 3648, Revised Statutes. See, for example, section 
8 of the Subsistence Expense Act of June 3, 1926, 44 Stat. 688, 689 
(5 U. S. Code 821); act of December 5, 1924, 48 Stat. 672, 687 (31 
U. S. Code 532) authorizing United States marshals to advance 
funds; act of January 31, 1903, 32 Stat. 790 (483 U. S. Code 103) 
entitling witnesses before registers and receivers of the Land Office 
to payment of their fees and mileage in advance; Articles of War, 
23, 41 Stat. 791, relative to fees and mileage of civilian witnesses 
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before military courts, boards, etc. However, an examination of the 
Communications Act of 1934, 48 Stat. 1064 (47 U. S. Code 151), as 
amended, has failed to reveal any provision which would authorize 
advance payment of fees, per diem, or mileage to persons subpenaed 
as witnesses before the Commission. 

Therefore, while I concur in the view suggested in your letter, to 
the effect that transportation requests properly may be furnished 
for the use of persons, other than Government employees, subpenaed 
to appear as witnesses in hearings before the Commission, if their 
travel is to be by common carrier, I have to advise that there is no 
authorized procedure whereby cash may be advanced or other pro- 
vision made for advancing to such persons the amount of fees, per 
diem, or cost of travel by private conveyance. 


(B-9707) 
TRAVELING EXPENSES—LEAVES OF ABSENCE—TEMPORARY DUTY 


Where, in connection with temporary duty, there is involved merely a case of 
an employee who, at the expiration of his annual leave, is required to 
return to his regular duty station via the indirect temporary duty route, 
and not a case where the employee’s vacation is interrupted or curtailed 
by a duty assignment, thereby necessitating further travel by him at his 
own expense when his vacation is resumed, he is entitled to reimbursement 
only to the extent of the excess cost of travel to headquarters via the 
temporary duty route over the cost of return to headquarters from the place 
of leave. 


Acting Comptroller General Elliott to the Chairman, Maritime Labor Board, 
June 7, 1940: 


I have your letter of April 6, 1940, as follows: 


Reference is made to your Pre-Audit Difference Statement dated March 2, 
1940, in the amount of $40.15 on Maritime Labor Board Schedule No. 256, 
Bureau Voucher No. 280, the Travel Expense Account of Mr. James L. Bernard, 
Senior Mediator with this Board. The expense account covers the period 
January 1 to 31, 1940. 

While 11 Comp. Gen. 336, 16 id. 164 and 481 have been cited, we feel the 
circumstances in this case warrant special consideration. 

Mr. Bernard, while at Washington, D. C., his official station, requested and 
received approval for leave of absence. On December 4, 1939, at his personal 
expense, he journeyed from Washington to Longwood, Florida. 

On January 1, 1940, the attention of the Maritime Labor Board was directed 
to a controversy between the personnel aboard the steamship West Tacook and 
the company, at the port of Houston, in which a strike threatened over the 
subject of War Bonuses covering a trip from Houston, Texas, to Balboa, Spain. 
The vessel’s cargo was loaded and it was imperative that the controversy be 
settled promptly. 

The services of the Board were requested, and acting under authority of 
Section 1008, paragraph b of Title X of the Merchant Marine Act of 1936, as 
amended June 23, 1988, Mr. C. E. Seeborn, Acting Chairman of the Maritime 
Labor Board, in a telephone conversation, directed Mr. Bernard to resume 
duties on January 1, 1940, and to procede [sic] by plane from Orlando, Florida, 
to Houston, Texas, as an emergency existed. No other mediator was available 
for assignment to that port. 

If Mr. Bernard had returned to Washington in order to resume duty, or if 
we had required him to do so, not only would the effectiveness of his service 
at Houston, where the emergency existed, have been destroyed, but the cost to 
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the Government of transportation for the trip from Washington to Houston 
would have been greater than in the instant case. 

The cost of air transportation from Orlando to Houston was $56.82 (as evi- 
denced by paid voucher in the files; not $66.35 as indicated on travel voucher). 
The cost of air transportation from Washington to Houston is $69.95; therefore, 
a direct savings occurred in favor of the Government by having the traveler 
procede [sic] from Orlando rather than from Washington. 

Mr. Bernard remained on duty following settlement of the controversy at 
Houston, and acting under authority of the Board, proceded [sic] to New 
Orleans, thence to New York on January 7 with stop-over for conference at 
Washington, D. C.; and returned to his official headquarters on January 10, 
1940. 

Because of the emergent nature of the duties performed by Mr. Bernard and 
the savings effected by such travel, the Maritime Labor Board would appre- 
ciate receiving your decision as to whether or not the employee may be 
entitled to receive reimbursement in the amount of $40.15 to which exception 
has been made. 


The preaudit difference statement referred to in the first paragraph 
of your letter is as follows: 



























































Amount claimed__-_-- Sit aegienamea ie ae 7 ia ’ _ $145. 25 


Amount certified__..______ ee i ; a _ 105.10 















PPD ee ie tobendomerk i RB, LAS 40. 15 
Expense of returning from leave point, Longwood, Florida, to official 
station, Washington, D. C.: 














Mixed-class rail fare Longwood, Fla., to Washington, D, C______-~ 27. 60 
Lower berth Sanford, Fla., to Washington, D. C we eta 7. 35 
Taxi fare in Washington, D. C__--~- ldeisiliartocatirte tenses etiehalD-wsintiioenie .20 





Travel per diem 1 day at $5.00_.._-...--_. 5. 00 








Rail schedule: 
Ly. Longwood, Fla., 12:49 p. m. one day. 
Ar. Sanford, Fla., 1:08 p. m. same day. 
Ly. Sanford, Fla., 4:15 p. m. same day. 
Ar. Washington, D. C., 10:40 a. m. next day. 


Since employee absented himself from his headquarters upon a leave of 
absence he must assume the obligation of returning himself to his headquarters 
at his own expense and the curtailing of his leave for official business does not 
transfer this expense to the Government. Accordingly, he is entitled to the 
cost of travel from Longwood, Fla., to Houston, Texas, to Washington, D. C., 
less the cost of direct travel from Longwood to Washington. 

11 Comp. Gen. 336, 16 id. 164 and 481. 


In the first decision cited, namely, 11 Comp. Gen. 336, dated 
March 8, 1932, it was held: 


When a person absents himself from his headquarters upon a leave of absence 
he assumes the duty of returning himself to his headquarters at his own 
expense, and the curtailing of his leave for official business does not transfer 
this expense to the Government. 3 Comp. Dec. 170; 13 id. 294; 19 id. 232; 
2 Comp. Gen. 424. However, if when recalling the traveler to his headquarters 
he is instructed to perform temporary duty en route, the employee is entitled 
to have the Government bear only the extra expense, if any, rendered necessary 


by the performance of such temporary duty. 10 Comp. Gen. 184, 222, and 
G5. Fe) * 







































































The second decision cited, namely, 16 Comp. Gen. 164, dated 
August 20, 1936, held as follows: 


It has been repeatedly held by the accounting officers of the Government 
that when an employee absents himself from his headquarters upon a leave 
of absence he assumes the duty of returning himself to his headquarters at 
his own expense and the curtailing of his leave for official business, or assign- 
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ment for temporary duty at or near the place at which he is on leave, does not 
transfer this expense to the Government. 3 Comp. Dec. 170; 13 id. 294; 
19 id. 232; 2 Comp. Gen. 424; 11 id. 336. * * * 

In the third decision cited, namely, 16 Comp. Gen. 481, dated 
November 10, 1936, it was stated: 


* * * Of course, if the Government should terminate the employee's leave 
upon completion of the temporary duty and require him to return to his regular 
duty station—as it would have the right to do—there could be allowed, in 
reimbursement of travel expenses, only the difference between what it cost him 
to return to his official headquarters via such temporary place of duty and 
what it would have cost him to return to his headquarters direct from the 
place where he was on leave. This on the principle that when an employee 
absents himself from his headquarters on leave of absence he assumes the 
obligation of returning himself thereto at his own expense. 


It is understood from the record that Mr. Bernard began his leave 
from Washington, D. C., his official station, December 4, 1939, and 
that the period of the authorized leave was for the balance of the 
month of December. He did not resume official duty until 11 p. m., 
January 1, 1940, when he left Longwood, Fla., for the temporary 
duty in Texas before returning to his official station. If he had not 
been sent on the urgent temporary duty in Texas it is understood 
that he would have resumed a duty status in Washington, January 
2, 1940—there being particularly for noting in that connection that 
under date of December 26, 1939, an order was issued directing him 
to travel from Washington, D. C., to New York, “January 1, 1940, 
or as soon thereafter as practicable,” which order suggests that the 
employee’s leave status was for terminating on or about January 1, 
1940. Thus, if he had not been ordered to Texas it is reasonable to 
assume that, in any event, he would have left Longwood January 1, 
1940 (possibly earlier in the day than he did leave), for return to 
Washington, D. C. Consequently, there is not involved here a case 
of an employee whose vacation is interrupted or curtailed by a duty 
assignment, thereby necessitating further travel by him at his own 
expense when his vacation is resumed. There is involved here merely 
a case of an employee who, at the expiration of his leave, is required 
to return to his regular duty station by an indirect route for the 
purpose of performing temporary duty. Under such circumstances 
the Government is chargeable with only the excess cost incident to 
the temporary duty assignment leaving the employee to bear so 
much of the return cost as he would have borne if he had not been 
given the temporary duty assignment. 

You are advised, therefore, that the preaudit action in the case 
presented was in accordance with the established rule applicable to 
such cases and must be, and is, sustained. 
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(B-10272) 


CONTRACTS—DURATION—ADDITIONAL QUANTITY OPTIONS 


Sections 3679, 3732, 3733, and 8735, Revised Statutes, require that, unless other- 
wise authorized, the Government shall not be committed by contract or 
purchase beyond the extent and availability of appropriations, and, as to 
supplies and stationery, for a period longer than a year. 

An option for purchase by the Government of quantities in addition to those 
specified in a contract creates no obligation on the part of the United 
States until the option has been exercised and is not objectionable per se 
even though its duration should extend a reasonable time into the succeeding 
fiscal year, but an obligation resulting from the exercise of the option is 
subject to all applicable restrictions of sections 3679, 3732, 3733, and 3735, 
Revised Statutes. 

A contractual reservation by the Government of the right to purchase additional 
quantities of the subject matter of the contract indefinitely or for an 
unreasonable period without getting the benefit of such competition as the 
industry affords at the time the need is definitely ascertained, is plainly not 
compatible with the intent of section 3709, Revised Statutes. 

A contractual reservation by the Government of the right to place orders for 
additional quantities after the fiscal year in which the contract was executed 
does not result in obligating the United States merely because of authority 
in the appropriation act to enter into contracts prior to the next fiscal 
year in an amount in excess of the appropriation, but the exercise of the 
option prior to the next fiscal year would operate as an obligation even 
though no appropriated funds had been made available. 


Acting Comptroller General Elliott to the Chairman, Civil Aeronautics Au- 
thority, June 7, 1940: 


There has been received a letter of May 11, 1940, from the Coordi- 
nator and Secretary, Civil Aeronautics Authority, as follows: 





On April 10, 1940, the Civil Aeronautics Authority entered into Contract 
CAA-2519 with the American Builders, 615 Alaska Street, Seattle, Washington, 
for the purchase of fifteen sectional wood frame quarters buildings, Alaska 
type. Payment for the fifteen buildings will be made from the Civil Aeronautics 
Authority appropriation “Establishment of Air Navigation Facilities” for the 
fiscal year ending June 30, 1940. 

The contract contains a “repeat order” clause reading as follows: 

“The Government reserves the right to place one or more repeat orders and 
the successful bidder agrees to furnish at the unit price quoted under Items 
202 to 205, inclusive, additional quantities as outlined therein. The Govern- 
ment may issue one or more repeat orders or no repeat orders, as the Civil 
Aeronautics Authority’s construction program requires. However, in no event 
shall the total of repeat orders exceed the maximum quantity of fifteen units. 
Such repeat order or orders, if placed, will be issued on or before June 30, 1941.” 

The Act of Congress approved March 16, 1989, Public, No. 8, 76th Congress, 
making appropriations for the executive office and sundry independent bureaus, 
boards, commissions, and offices for the fiscal year ending June 30, 1940, appro- 
priated seven million dollars under the title “Establishment of Air Navigation 
Facilities” and stated that in addition to that amount the Administrator might, 
prior to July 1, 1940, enter into contracts for the purchase, construction, and 
installation of air navigation aids not in excess of two million dollars. The Act 
of Congress approved April 18, 1940, making appropriations for the executive 
office and sundry independent bureaus, boards, commissions, and offices for the 
fiscal year ending June 30, 1941, appropriated $5,265,280.00 under the title 
“Establishment of Air Navigation Facilities” of which amount $2,000,000.00 shall 
be available for the payment of contractual obligations authorized to be incurred 
prior to July 1, 1940. 

Contract CAA-2519 was made before funds for the fiscal year 1941 had been 
appropriated, and therefore we respectfully request you to advise us whether we 
are authorized to place repeat orders under this contract subsequent to June 30, 
1940, without further advertising. If so, is it on the theory that the repeat-order 
provision is a contractual obligation incurred under the authority of the 1940 
appropriation act, even though no funds will be obligated until the repeat order is 
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placed? In the event repeat orders subsequent to June 30, 1940, without further 
advertising are authorized and if the authority for that feature of the contract 
is the special authority given the Administrator in the 1940 appropriation act to 
make contractual obligations prior to July 1, 1940, would the repeat order be 
permissible, without further advertising, in the absence of that special authority, 
if the contract were in the same form, for the same type of material, and other- 
wise made under the same conditions? 

Section 8732 U. S. Revised Statutes states : 

“No contract or purchase on behalf of the United States shall be made unless 
the same is authorized by law or is under an appropriation adequate to its ful- 
fillment, except in the War and Navy Departments, for clothing, subsistence, 
forage, fuel, quarters, transportation, or medical and hospital supplies, which, 
however, shall not exceed the necessities of the current year.” 

That statute and numerous decisions appear to establish the general principle 
that, unless otherwise authorized by law, contracts for anticipated Government 
requirements may not be entered into before appropriations have been made for 
the payment of purchases to meet those requirements. However, there is some 
confusion in our minds as to whether, if deliveries under the contract are de- 
pendent on orders being placed, the making of the contract prior to the appro- 
priation would be in violation of that general principle. We have not discovered 
a decision which specifically covers the type of contract illustrated by Contract 
CAA-2519. Some of the decisions indicate that, since no funds are actually obli- 
gated until the repeat order is placed, there is no objection to the contract, 
whereas others, as well as the statute quoted above, indicate that such a contract 
is not authorized. For example, in the Comptroller General’s decision of July 
11, 1929 (9-CG-—6), concerning a contract for cement for Owyhee Dam in Oregon, 
it was held that— 

“It may be stated, in conclusion, that there is no legal objection to the accept- 
ance of the low bid for delivery of 75,000 barrels of cement during the fiscal year 
1930, with an option in the United States, subject to appropriations being made, 
to require the delivery of 425,000 barrels ‘additional apportioned over the re- 
mainder of the fiscal-year periods necessary for the construction of the dam but 
with notice to the contractor that such option will be exercised only in event the 
advertisements for proposals at the beginning of each succeeding fiscal-year period 
should fail to elicit proposals lower than the option price stated in the contract.” 

On the other hand, in the Comptroller General’s decision of July 12, 1935 
(A-60589) to the Secretary of the Treasury, “Relative to the practice of the 
Procurement Division in entering into supply contracts extending beyond the 
period of availability of the appropriation involved and for periods of more than 
one year,” it was held that, 

“Where contracts for the purchase of supplies in which no definite quantity is 
required to be purchased, as appears to be the case in this instance, and hence no 
legal obligation is imposed on the Government until an order is placed—other 
than the obligation not to purchase elsewhere—there would appear no legal 
objection to such a practice, provided such contracts do not exceed one year. 
However, the award of such contracts for a period greater than one year, as in 
this case where the contract was awarded for a period of 15 mouths, would 
clearly appear to be in contravention of Section 3735, Revised Statutes, which 
provides that it shall be unlawful for the executive departments to make 
contracts for stationery or other supplies for a longer term than one year from 
the time the contract is made.” 

It is assumed that the term “Supplies” as used in Section 3735, U. S. Revised 
Statutes, means supplies which are consumed in the use thereof, such as food, 
gasoline, lubricating oil, stationery, etc., and that buildings as described in 
Contract CAA-2519, as well as the cement purchased under the contract dis- 
cussed in 9-CG-6, not being consumable supplies, are not subject to the limi- 
tations of that statute. However, both the contract for cement considered in 
9-CG-6 and the contract for gear oil referred to in the decision of July 12, 1935 
(A-60589) have two features in common with Contract CAA-2519, namely, they 
purport to cover requirements of more than one fiscal year, and they were 
entered into before some of the appropriations to be obligated by repeat orders 
had been made. 

The repeat order unit prices on Contract CAA-2519 are considerably higher 
than the unit price for the definite quantity of fifteen buildings, which fact 
indicates the possibility of prices lower than the repeat order prices being 
obtained if new bids are solicited when additional definite quantities have been 
determined, and that the placing of a repeat order would be unauthorized for 
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the same reason that the furnishing of additional quantities of cement for the 
Owyhee Dam, without further advertising, was disapproved. At the same time, 
it is not apparent wherein there is an fundamental difference between the 
Procurement Division term contracts, running through portions of two fiscal 
years and made prior to the appropriations for the second fiscal year, and 
Contract CAA-2519; nor that it can be said with certainty that if the Procure- 
ment Division contracts were, in all cases, made to cover only the periods for 
which appropriations had been made, better prices would not thereby be 
obtained. The practicability of the Procurement Division contracts, as now be- 
ing made, is fully appreciated, but, for the same reasons, the repeat-order 
provision was included in Contract CAA-2519, although the practical benefits of 
the repeat-order provisions in Contract CAA-2519 and the cement contract 
considered in 9-CG-6 are more limited because the requirements of only one 
Government agency are or were to be supplied thereunder. 

The general rule is that a contract which is based on an annual 
appropriation act may not extend beyond the period of availability 
of that act. See 9 Comp. Gen. 6; 14 Comp. Gen. 59. In addition to 
section 3732, Revised Statutes, cited by you, it may be pointed out 
that section 3679, Revised States, enjoins the expenditure, or involve- 
ment of the Government in a contract for the future expenditure, 
of sums in excess of the appropriations made by the Congress. Sec- 
tion 3732 provides, with certain exceptions, that no contract or pur- 
chase on behalf of the United States shall be made unless authorized 
by law or under an appropriation adequate to its fulfillment; sec- 
tion 3733, that no contract for the erection, repair, or furnishing of any 
public building or improvement shall bind the Government to pay a 
larger sum than appropriated for the specific purpose; and section 
3735, that no contract shall be made for stationery or other supplies for 
a longer term than 1 vear from the time the contract is made. 

The purport of the vited sections of the Revised Statutes is plain in 
the requirement that, unless otherwise authorized, the Government 
shall not be committed by contract or purchase beyond the extent and 
availability of appropriations, and, as to supplies and stationery, for 
a period longer than a year. In the decision of July 12, 1935, A-60589, 
to which the quoted letter refers, it was found that the contracts them- 
selves did not obligate Government funds but that appropriated 
funds were obligated upon the placing of the purchase orders. Never- 
theless, the Government’s duty to purchase all specified requirements 
constituted consideration for a valid contract and it was held that 
section 3735, Revised Statutes, precluded the making of such a supply 
contract for a period longer than 1 year. 

In the contract here involved the Government has reserved a right 
to order additional quantities if such orders are placed prior to June 
30, 1941. Such reservation is, in effect, an option in favor of the Gov- 
ernment which creates no contractual obligation on the part of the 
United States unless and until orders are placed. If such orders are 
placed before July 1, 1940, then obviously there has arisen a contract 
for the additional quantity within the meaning of the authorization 
contained in the 1940 appropriation act; and whether or not the ap- 
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propriation for the fiscal year 1940 is adequate for its fulfillment, the 
transaction is not open to question, if within the two million dollar 
authorization, because it “is authorized by law” within the meaning 
of section 3732, Revised Statutes. Unless such orders are placed 
prior to July 1, 1940, there is no contract for the additional quantity 
within the meaning of the authority conferred by the “Independent 
Offices Appropriation Act, 1940,” 53 Stat. 527; and the propriety of 
issuance of such orders would depend on the status of the 1941 
appropriation. 

Since the reservation of an option creates no obligation on the part 
of the United States until it has been exercised, it does not appear 
objectionable per se that its duration should extend a reasonable time 
into the succeeding fiscal year. The exercise of the option by placing 
of orders gives rise to an obligation which, of course, is subject to 
all applicable restrictions of the cited sections of the Revised Statutes. 

However, it is plainly not compatible with the intent of section 
3709, Revised Statutes, that a right be reserved indefinitely or for 
an unreasonable period to order additional quantities without giving 
the Government the benefit of such competition as the industry af- 
fords at the time the need is definitely ascertained. See 9 Comp. Gen. 
6; 14 id. 766; 14 id. 59; 15 id. 573; cf.17 id. 1073. The authorization 
given in the 1940 appropriation act, to enter into contracts not in 
excess of 2 million dollars beyond the amount appropriated, does not 
confer authority to place such orders on the basis of competitive bids 
secured over a year previously. It is obvious that no bidder can 
predict accurately its cost that far in advance. It would appear that 
the Government’s requirements for sectional quarters buildings cov- 
ered by this contract should be susceptible of definite ascertainment 
at the time a contract is made. The disadvantages of failure to do so 
in this case are apparent since the additional quantity of 15 units, if 
ordered after August 1, 1940, will cost the Government $5,820 more 
than the original 15 units. 

The Procurement Division contracts, which cover the requirements 
of numerous executive and field services, are manifestly not compar- 
able to the contract here under consideration because (1) their scope 
renders impossible a definite ascertainment of the needs of the various 
agencies and (2) there is a definite commitment on the part of the 
Government to order from the contractor all requirements of specified 
agencies for the period covered by the contract. 

Specifically, you are advised that this office will not object to the 
placing of orders, without further competition, for additional quan- 
tities specified under the contract if such orders are placed within a 
reasonable time—i. e., on or before August 1, 1940—so that prices 
quoted therein may be accepted as indicative of the low competitive 
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price which ‘might be obtained from the industry. If such additional 
orders are placed thereafter, it should first be determined that the 
price quoted by the contractor is more advantageous than can be ob- 
tained by the solicitation of bids at the time the Government’s re- 
quirements are definitely ascertained. 9 Comp. Gen. 6. 


(B-10493) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—TITLE 
TO AUTOMOBILE 


The act of April 25, 1940, Public, No. 485, 54 Stat. 167, changing the statutory 
requirement of personal ownership of automobiles and motorcycles used 
by Government employees on official business on a mileage basis, by pro- 
viding merely for private ownership of vehicles so used, has the effect of 
amending, also, section 12 (a) of the Standardized Government Travel 
Regulations based on the original statute so as to require the substitution 
therein of the words “a privately owned” for the words “his personally 
owned.” 


Acting Comptroller General Elliott to the Chairman, Federal Home Loan 
Bank Board, June 7, 1940: 


I have your letter of May 21, 1940, as follows: 


Public No. 485, 76th Congress, approved April 25, 1940, amends the statute of 
February 14, 1931, 56 Stat. 1108, as amended by section 9 of the Act of March 8, 
1933, 47 Stat. 1516; 5 U. 8S. C., section 73a, relating to travel expenses, by striking 
out the words “his own” wherever the words appear therein and inserting in lieu 
thereof the words “privately owned.” Before this change the statute in question 
read: 

“A civilian officer or employee engaged in necessary travel on official busi- 
ness away from his designated post of duty may be paid, in lieu of actual expenses 
of transportation, under regulations to be prescribed by the President, not to 
exceed 2 cents per mile for the use of his own motorcycle or 5 cents per mile for 
the use of his own automobile for such transportation, whenever such mode of 
travel has been previously authorized and payment on such mileage basis is more 
economical and advantageous to the United States.” 

Section 12 (a) of the Government Travel Regulations provides, in part: 

“Mileage in lieu of actual expenses of transportation * * * may be al- 
lowed a civilian officer or employee traveling by his personally owned motorcycle 
or automobile on official business * * * provided such mode of travel and 
the rate per mile have been previously authorized by the head of the department 
or independent establishment * * *.” 

The question arises whether a change in the Government Travel Regulations 
corresponding with the change in 5 U. 8. C., Section 73a must be made before the 
Federal Home Loan Bank Board, Home Owners’ Loan Corporation and Federal 
Savings and Loan Insurance Corporation may lawfully authorize their employees 
to travel on a mileage basis in privately owned cars other than their own. 

The Independent Offices Appropriation Act, 1940, provides that the Federal 
Home Loan Bank Board, Federal Savings and Loan Insurance Corporation and 
Home Owners’ Loan Corporation shall incur travel expenses in accordance with 
the Standardized Government Travel Regulations and the Act of June 3, 1926, as 
amended. Since Public, No. 485, does not appear to amend automatically the 
Standardized Government Travel Regulations and is not an amendment to the 
Act of June 23 [3], 1926, your advice is requested as to whether these agencies 
should wait until the Standardized Government Travel Regulations are amended 
om include a similar provision before relying on the change made by Public, No. 
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The act of April 25, 1940, Public, No. 485, 54 Stat. 167, provides as 
follows: 

That the Act of February 14, 1931 (46 Stat. 1103), as amended by section 9 
of the Act of March 3, 1933 (47 Stat. 1516: U. 8. C., title 5, sec. 73a), entitled 
“An Act to permit payments for the operation of motorcycles and automobiles 
used for necessary travel on official business, on a mileage basis in lieu of actual 
operating expenses,” is further amended by striking out the words “his own” 
wherever they appear therein and inserting in lieu thereof the words “a pri- 
vately owned.” 

Said amendatory statute has the effect of amending, also, section 
12 (a) of the Standardized Government Travel Regulations based on 
the original statute so as to require the substitution of the words “a 
privately owned” for the words “his personally owned,” appearing 
in the cited section of the regulations. Whether ownership of a pri- 
vately owned automobile in which official travel is performed be in 
the traveler or some other person is no longer material. You are ad- 
vised, therefore, that an express amendment to the regulation to 
include the provisions of the act, supra, is not required before mileage 
is allowable for official travel performed in any privately owned auto- 
mobile by employees of the named agencies. 


(B-7413) 
DECEDENTS, ESTATES OF—ASSETS—CHECKS—CLAIMS PROCEDURE 


Where widow or next of kin is claiming proceeds of Agricultural Conservation 
payment check drawn to payee who died before the check was cashed and it is 
not shown beyond a reasonable doubt that such claimant is entitled to amount 
due to the exclusion of any creditor, claim may not be allowed unless all 
creditors—whether or not their claims have priority under the State laws— 
waive their claims in favor of claiming party. ; 





Acting Comptroller General Elliott to the Secretary of Agriculture, June 10, 
1940: 


There has been received your letter of May 7, 1940, as follows: 


Reference is made to our letter of January 26, 1940, and your reply dated Feb- 
ruary 24, 140 (B-7413). A question was raised regarding the possibility of 
certifying a2 payment in favor of Mrs. Louis Richard by reason of her claim 
as widow and trustee of the heirs and natural guardian of the minor heirs of 
Louis Richard, deceased. The facts in this case indicate that at the time of his 
death the decedent was indebted to the First National Bank by reason of having 
executed twenty-six promissory notes in the aggregate amount of $13,000.00, which 
debt was secured by a mortgage on property estimated to be valued at $20,000.00. 
The claim submitted by Mrs. Richard was returned without certification because 
there was no waiver by the banking corporation. In your decision of February 
24 with respect to this case, you authorized the certification of the claim in favor 
of Mrs. Richard, notwithstanding the reported indebtedness against the estate 
of the decedent. 

There are a number of cases of a similar nature where the decedent at the time 
of his death was indebted to one or more creditors. In practically all of such 
cases the creditor’s claim did not have priority over the claim of the heir who 
executed Standard Form 1055. The following are typical cases of this nature 
where certification of the claim filed by the heirs of the dececdent’s estate was 
withheld pending the receipt of a waiver from the creditors of the estate. 
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In one case Sarah A. Burleson filed a claim on Standard Form 1055 as pre- 
ferred creditor of the estate of and trustee for the heirs of A. N. Burleson, de- 
ceased, for the proceeds of three checks aggregating $829.37. There was a court 
order submitted with the claim authorizing the settlement of the estate without 
administration. There was also a statement indicating that the decedent was 
indebted to the Magnolia Petroleum Company in the principal sum of $234.00. 
This claim was returned without certification for the following reason: “Returned 
without certification because the full amount proposed does not appear authorized 
in the absence of a waiver from Magnolia Petroleum Company of Pampa.” 

In another case a claim was submitted by Mrs. C. B. Payne, trustee for the 
heirs of C. B. Payne, deceased, on Standard Form 1055 for the proceeds of a 
check in the amount of $223.11. There were claims of approximately $3,500.00 
against the decedent’s estate. Mrs. Payne’s claim was returned without certifica- 
tion because there were no waivers from the creditors of the estate. 

In another case Beulah E. Stevens filed a claim as widow and trustee of 
the heirs of R. E. Stevens, deceased. This claim was returned without certifica- 
tion with the following notation on the preandit difference statement: “Applica- 
tion returned without certification because the decedent’s estate appears to be 
indebted to United Life and Accident Insurance Company, and in the absence 
of a waiver of such company’s rights to claim the amount of the proposed 
payment, there appears to be no authority to certify this payment as now 
proposed.” 

Since it is often impossible to obtain waivers from creditors of the decedent's 
estate and in many cases it is difficult to determine whether the claims of 
creditors have priority over the claim of an heir of the estate of the decedent, 
we believe that claims in such cases should be settled without obtaining a 
waiver from any creditor of the estate of a decedent except in the case of unpaid 
funeral expenses. This would in effect extend the principle of your decision 
in the Richard case to all cases of a similar nature, and would facilitate the 
settlement of claims in cases involving deceased payees. If, however, a creditor 
of an estate files a claim prior to allowance of an heir’s claim, it is proposed 
that the creditor’s claim be allowed in accordance with the applicable State 
laws. It is believed that the foregoing proposal is in line with the procedure 
in force at the time the Claims Division of your office handled death claims 
under the agricultural conservation programs. 

Your early consideration of the foregoing will be appreciaied. 


The question you submit necessarily requires consideration of cer- 
tain legal principles which may not be ignored. If payment should 
be made to a person not entitled thereto under applicable State laws, 
there would arise the question of whether the obligation of the 
United States has, in fact, been discharged, thus possibly subjecting 
the appropriation used to a duplicate charge. The primary concern 
of this office, therefore, in all such cases of decedent’s estates is that 
the United States, in making the proposed payment, receives a valid 
acquittance. 

Payment on the application of Mrs. Louis Richard was authorized 
on the basis of the laws of the State of Louisiana. Under the laws 
of that State it appears that where the widow or minor children of a 
decedent are left in necessitous circumstances, and do not possess in 
their own rights property amounting to $1,000, they are entitled to 
receive from the estate a sum sufficient to make up $1,000, which sum 
is to be paid in preference to any unsecured indebtedness. Richard 
left a farm valued at $20,000, subject to a mortgage of $13,000. No 
other indebtedness against the estate was reported, and no other 
property was shown to be owned by Richard, his widow, or his 
children. It was considered, therefore, that the Government would 
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receive a proper acquittance by making payment to the widow In her 
own right and as representative and guardian of the heirs, for the 
reason that if the property securing the indebtedness was not of such 
value as to liquidate the indebtedness, then the widow and minor 
children would be considered as in necessitous circumstances, and if 
the property covered by the mortgage was of sufficient value to liqui- 
date the mortgage debt there would be no occasion for the mortgagee 
to assert any claim against the other assets of the estate. 

The action taken in that case, however, is not necessarily to be con- 
sidered as a precedent in other cases where the nature of the indebted- 
ness and the State laws may be different. Where a producer dies after 
a check payable to him has been issued and placed in the mails, the 
amount of the check becomes an asset of his estate, and should be dis- 
tributed in accordance with applicable State laws. When it is known 
that there are debts against the estate, such debts should not be 
ignored, as you seem to suggest in your letter. In such cases where 
it is not shown beyond a reasonable doubt that the claiming widow 
or next of kin is or are entitled to the amount due from the Gov- 
ernment to the exclusion of any creditor, the interests of the Gov- 
ernment would not be adequately protected by authorizing payment 
to anyone other than the legal representative of the estate, unless all 
creditors—regardless of whether their claims may or may not have 
priority under the laws of the State involved—waive their claims in 
favor of the claiming party. Your apparent understanding that a 
different procedure has been followed by the Claims Division of this 
office is not correct. 

With respect to the three specific cases referred to in your letter 
you are advised that since your letter does not disclose the State in 
which they arose and other essential facts with respect thereto, a de- 
cision thereon may not be rendered at this time. 


( B-10463) 


RETIREMENT—CIVILIAN—VOLUNTARY DEPOSITS—REFUNDS 


Voluntary deposits made for the purchase of additional annuity under section 4 
of the act of August 4, 19389, 53 Stat. 1202, amending the Civil Service Retire- 
ment Act, may not be refunded to the employee at the time of his retirement. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, June 14, 1940: 


I have your letter of May 15, 1940, as follows: 


Section 4 of the Act of August 4, 1939 (53 Stat. 1200), amending Sectidn 10 of 
the Civil Service Retirement Act of May 29, 1930 (46 Stat. 468), reads as 
follows: 

“Any employee may at his option and under such regulations as may be pre- 
scribed by the Civil Service Commission deposit additional sums in multiples of 
$25 but not to exceed 10 per centum per annum of his annual basic salary, pay, or 
compensation, for service rendered since August 1, 1920, which amount together 
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with interest thereon at 3 per centum per annum compounded as of June 30 of each 
year, shall, at the date of his retirement, be available to purchase, as he shall 
elect and in accordance with such rules and regulations as may be prescribed by 
the Civil Service Commission with the approval of the Board of Actuaries, in 
addition to the annuity provided by this Act, an annuity according to the experi- 
ence of the civil-service retirement and disability fund as may from time to time be 
set forth in tables of annuity values by the Board of Actuaries based on an 
interest rate of 4 per centum. In the event of death or separation from the service 
of such employee before becoming eligible for retirement on annuity, the total 
amount so deposited with interest at 3 per centum per annum compounded on 
June 30 of each year shall be refunded in accordance with the provisions of section 
12 of this Act.” 

Under the authority contained in this Act, the Commission has prescribed cer- 
tain regulations outlining the types of annuities which may be purchased by the 
voluntary deposits and has submitted these regulations to the Board of Actuaries 
for their approvai as required, and copy thereof is enclosed herewith. The Board 
of Actuaries declined to approve the regulations as submitted by the Commission 
and suggested an amendment to the regulations which would permit an employee 
at retirement to elect to receive a lump-sum payment of the amount of his volun- 
tary deposits with interest, said amendment to read as follows: 

“At the time of retirement, in lieu of the purchase of an additional annuity, any 
employee may elect to receive the return in cash of the amount of his additional 
contributions with the interest previously credited thereon.” 

Since the statute specifies the purpose for which these voluntary deposits shall 
be available, namely, to purchase an annuity, and also specifies the conditions 
under which refund of such deposits may be made, that is, death of the employee 
or separation from service prior to becoming eligible for retirement on annuity, 
the Commission is doubtful of its authority to adopt the amendment proposed by 
the Board of Actuaries. 

Your decision as to whether your office would be required to object to any 
payment made under the proposed additional regulation if adopted is requested. 


The purpose for which the referred-to voluntary deposits shall be 
available and the conditions under which refund of such deposits may 
be made are as indicated in the penultimate paragraph of your letter. 
To permit the election by an employee to receive such deposits in a 
lump sum at the time of retirement, as suggested by the Board of 
Actuaries, would be tantamount to treating such deposits as a “savings 
fund” account—a purpose which is in nowise manifested by the 
statute. 

You are advised, therefore, that payments in accordance with the 
“proposed additional regulation” would not appear to be authorized 
under existing law. 


(B-10467) 


PASSENGER-CARRYING VEHICLES—PURCHASE PRICE LIMITATION— 
APPLICABILITY TO ACCESSORIES 















In applying the statutory limitation on the price of automobiles purchased for 
the Government’s use, there must be included as a part of the price of the 
automobile the cost of all accessories required for the comfort and con- 
venience of the passengers and the efficient operation of the vehicle as an 
ordinary passenger-carrying vehicle provided such accessories, when in use, 
are’such as ordinarily are permanently attached to, and become a part of, 
the vehicle. 

The cost of an automobile heater must, ordinarily, be included as a part of the 
cost of the automobile in applying the statutory limitation on the price of 
passenger-carrying vehicles purchased for the Government's use, but skid 
chains, fire extinguishers, safety flares, auto-robes, and removable seat 

covers are not required to be included in the price limitation. 
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Acting Comptroller General Elliott to the Secretary of War, June 15, 1940: 
I have your letter of May 20, 1940, as follows: 


The attention of this Department has been called to exception raised on 
D. O. voucher No. 455, March 1939, in the accounts of Captain Harvey Delano, 
United States Navy, Supervisor, New York Harbor, disallowing a payment of 
$24.70 for the purchase of seat covers for an automobile used in that organiza- 
tion for the reason that the original purchase price of the car, $749.70, added to 
the cost of the seat covers, created an excess of $24.70 over the statutory price 
limitation of $750. 

Prior to the purchase, the opinion of this Department was asked as to whether 
such a purchase might properly be made inasmuch as the upholstery of the 
automobile was deteriorating and seat covers were needed to protect the value 
of the car. The slip covers are not permanently attached to this automobile 
and may be used on other similar automobiles. They will no doubt be used on 
several cars before their life is exhausted. 

This Department expressed the opinion that the seat covers might be pur- 
chased, basing its conclusion on the fact that they were not in fact a part of 
the car, but simply used to protect this car and would no doubt be ultimately 
used on several other cars. The installation of slip covers to protect the up- 
holstery of the car is, in the opinion of this Department, “protective mainte- 
nance” as would be waxing the exterior to protect the paint surface. This 
Department, of course, is aware of your previous ruling that accessories must 
be considered in the statutory limitation of the purchase price. It, however, 
has considered that an accessory was something which was attached to and 
became an integral part of the automobile, which is not true in this case. 
These articles are merely placed in the car and are properly chargeable to the 
service which will be rendered to automobiles in general and should not be 
charged to any one car. A number of other items of purchase should be 
similarly considered. 

Since this question frequently arises in connection with the purchase or use of 
service articles used on or with a car, a ruling as to what constitutes ‘accessories’ 
is requested. This Department is of the opinion that articles used with a car 
but not permanently attached to or not an integral part thereof should not be so 
classed. At the time of original purchase the need for these often can not be fore- 
seen, since it is usually dictated by conditions of use or safety requirements. 
The articles are carried in warehouse stock, used temporarily on one automobile, 
and returned for use on others. Included in this class of articles are the 
following: 

Skid chains 

Fire extinguishers 
Safety flares 
Auto robes 
Heaters 

Seat covers. 


Your opinion is, therefore, requested as to whether the purchase price of 
articles used on an automobile but not attached to, or a part of, the automobile, 
must be included in the statutory price limitation. This automobile has been 
purchased from River and Harbor funds which are a lump sum appropriation for 
the maintenance and improvement of river and harbor works. 


Section 3 of the act of May 6, 1939, 53 Stat. 682, provides: 


Sec. 3. No appropriation available for the executive departments and inde- 
pendent establishments of the Government for the fiscal year ending June 30, 1940, 
whether contained in this Act or any other Act, shall be expended— 

(a) To purchase any motor-propelled passenger-carrying vehicle (exclusive of 
busses, ambulances, and station wagons), at a cost, completely equipped for oper- 
ation, and including the value of any vehicle exchanged, in excess of $750, unless 
otherwise specifically provided for in the appropriation. 

(b) For the maintenance, operation, and repair of any Government-owned 
motor-propelled passenger-carrying vehicle not used exclusively for official pur- 
poses ; and “official purposes” shall not include the transportation of officers and 
employees between their domiciles and places of employment, except in cases 
of medical officers on out-patient medical services and except in cases of officers 
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and employees engaged in field work the character of whose duties makes such 
transportation necessary and then only as to such latter cases when the same is 
approved by the head of the department or establishment concerned. The limi- 
tations of this subsection (b) shall not apply to any motor vehicles for official 
use of the President, or of the heads of the executive departments. 

(c) For the maintenance, upkeep, and repair (exclusive of garage rent, pay of 
operators, tires, fuel, and lubricants) on any one motor-propelled passenger- 
carrying vehicle, except busses and ambulances, in excess of one-third of the 
market price of a new vehicle of the same make and class and in no case in 
excess of $400. 


In 17 Comp. Gen. 640, it was held: 


The purchase of heaters or other equipment to be installed on motor-propelled 
passenger-carrying vehicles not previously equipped with such, is not authorized 
when the cost thereof, together with original cost of the car and equipment 
previously installed thereon, exceeds the statutory purchase price limitation for 
passengar-carrying vehicles “completely equipped for operation,” the statute 
clearly including in the price limitation, the cost of the car as well as ali 
equipment or accessories, standard or otherwise, intended for use in connection 
with its operation and regardless of whether for comfort, safety, or other 
purposes. 


In decision A-66909, November 22, 1935, it was held that radios and 
fire extinguishers were not to be charged against the $750 purchase 
price limitation, but that bullet-proof glass, gun compartment, siren, 
signal lights, metal spare tire covers, and heaters were included within 
that limitation. However, the above decisions were, in effect, modi- 
fied by decision of August 2, 1938, 18 Comp. Gen. 120, in which it was 
held (quoting from the syllabus) as follows: 

Radios, sirens, and spotlights for use on automobiles in the policing of bird 
reserves and the detection and apprehension of game law violators by the Bio- 
logical Survey in connection with the duties imposed by the various migratory 
bird conservation acts, are not items of equipment for use in connection with the 
operation of the car as a passenger-carrying vehicle, and their cost need not be 
regarded as a part of the purchase price of the cars on which installed in apply- 
ing the statutory limitation on the purchase price of the cars. 17 Comp. Gen. 
640, distinguished. 

Summarizing the above rules, it may be stated that the $750 pur- 
chase-price limitation is applicable to the:cost of all automobile acces- 
sories required for the comfort and convenience of the passengers 
and the efficient operation of the vehicle as an ordinary passenger- 
carrying vehicle provided such accessories, when in use, are such as 
ordinarily are permanently attached to, and become a part of, the 
vehicle. 

Of the accessories listed in your present submission, heaters must 
ordinarily be included in the price limit. 17 Comp. Gen. 640; and 
A-66909, November 22, 1935. Skid chains, fire extinguishers, safety 
flares, auto robes, and removable seat covers are not required to be 
included in the price limitation. 18 Comp. Gen. 120. The account 
of Captain Harvey Delano will be revised in accordance with the 
foregoing and credit allowed for the price of the seat covers, in the 
absence of other objection. 
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(B-10512) 


ENLISTMENT ALLOWANCE—NAVAL AND MARINE CORPS RESERVISTS 


Naval appropriations are not available for payment of enlistment allowance to 
enlisted men of the Naval Reserve and Marine Corps Reserve who reenlist 
while on active duty. 


Assistant Comptroller General Elliott to the Secretary of the Navy, June 17, 
1940: 


There has been considered your letter of May 24, 1940, as follows: 


The Navy Department has under consideration the question as to whether or 
not Naval reservists on active duty are legally entitled to payment of enlistment 
allowance upon reenlistment. 

Section 6 of the Naval Reserve Act of 1938, approved June 25, 1988 (52 Stat. 
1176; 34 U. S. Code, Sup. V, sec. 853d), provides : 

“* * * enlisted men of the Naval Reserve on active duty shall be subject 
to separation therefrom in the same manner as may be provided by or in pur- 
suance of law for the separation of * * * enlisted men of the Regular 
mere F 9 8 

Section 10 of the Joint Service Pay Act of June 10, 1922 (42 Stat. 630; 37 
U. S. Code 16), provides, relative to payment of the enlistment allowance to 
enlisted men of the Navy, as follows: 

“* * * an enlistment allowance equal to $50 multiplied by the number of 
years served in the enlistment period from which he has last been discharged, 
but not to exceed $200, shall be paid to every honorably discharged enlisted man 
of the first three grades who reenlists within a period of three months from 
the date of his discharge; and an enlistment allowance of $25 multiplied by the 
number of years served in the enlistment period from which he has last been 
discharged, but not to exceed $100, shall be paid to every honorably discharged 
enlisted man of the other grades who reenlists within a period of three months 
from the date of his discharge. * * *” 

A similar provision for payment of the enlistment allowance to enlisted men 
of the Marine Corps is contained in section 9 of the Joint Service Pay Act of 
June 10, 1922 (42 Stat. 629; 37 U. S. Code 13). 

While there is no provision of law which specifically authorizes payment of 
the enlistment allowance to enlisted men of the Naval Reserve on active duty, it 
nevertheless appears from the language employed in section 7 of the Naval 
Reserve Act of 1938 (52 Stat. 1176; 34 U. S. Code, Sup. V, sec. 853e) that Congress 
intended the enlistment allowance should be paid to those enlisted men of the 
Naval Reserve who reenlist while on active duty under the same conditions in all 
respects as authorized by law for enlisted men of the regular Navy. That part 
of section 7 of the Naval Reserve Act of 1938 considered applicable to the question 
under consideration provides : 

“* * * and enlisted men of the Naval Reserve, including those on the honor- 
ary retired list, or who may have been retired, when employed on active duty or 
on training duty with pay or when employed in authorized travel to and from 
such duty, shall receive the same pay and allowances as received by * * * 
enlisted men of the Regular Navy of the same rank, grade, or rating, and of the 
same length of service which shall include service in the Navy, Marine Corps, 
Coast Guard, Naval Reserve Force, Naval Militia, National Naval Volunteers, 
Naval Reserve, Marine Corps Reserve Force, or Marine Corps Reserve * * *.” 
[Italics supplied.] 

In connection with the foregoing, your decision is requested as to whether or 
not, under the authority contained in section 7 of the Naval Reserve Act of 1938, 
as quoted above, existing naval appropriations may be considered legally available 
by the Navy Department for payment of enlistment allowance to enlisted men of 
the Naval Reserve and Marine Corps Reserve who reenlist while on active duty. 


In decision of the Comptroller of the Treasury, May 31, 1917, to 
the Secretary of the Navy, 81 MS. Comp. Dec. 989, it was held as to the 
Naval Reserve Force under the act of August 29, 1916, 39 Stat. 587, 
et seq., that an enlisted man of the Navy who enrolled in the Naval 
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Coast Defertse Reserve, N. R. F., within less than a month following his 
discharge from the Regular Navy and who was ordered to active duty 
immediately upon his enrollment, was not entitled to the honorable 
discharge gratuity provided by section 1573, Revised Statutes, as 
amended by the act of August 22, 1912, 37 Stat. 331. 

The Comptroller General in decision of June 7, 1928, A~22278, claim 
of William Henry Miller, held that an enrolled member of the United 
States Naval Reserve (created by the act of February 28, 1925, 43 
Stat. 1080) who enrolled in the United States Naval Reserve October 
9, 1923, who was called to active duty October 12, 1923, who served 
continuously on active duty to the expiration of his enrollment Octo- 
ber 8, 1927, and who reenrolled in the United States Naval Reserve 
October 9, 1927, and who was recalled to active duty October 9, 1927, 
was not entitled to the reenlistment allowance provided by section 10 
of the act of June 10, 1922, 42 Stat. 630. 

In both of these prior laws there were provisions that members of the 
Naval Reserve Force when on active duty should receive the same 
pay, allowances, gratuities, and other emoluments as officers and en- 
listed men of the Regular Navy of the corresponding rank or rating 
and of the same length of service (act of August 29, 1916) ; or the same 
pay and allowances as received by enlisted men of the Regular Navy 
of the same grade or rating and of the same length of service (section 
11, act of February 28, 1925, 43 Stat. 1083). This latter phrase is 
practically the same as that contained in the Naval Reserve Act of 
1938, quoted by you. Therefore, unless these prior decisions are clearly 
erroneous, the matter would seem to be settled by long continued prac- 
tice thereunder. 

The Joint Service Pay Act of June 10, 1922, was primarily a law 
applicable to the Regular Navy and the other five services mentioned 
in the title. Where the Reserves were intended to be included they 
were specifically mentioned, as in sections 3 and 14 of the original act 
and section 20 as that section was amended by the act of July 2, 1926, 
44 Stat. 782. The provisions for reenlistment allowance are to secure 
reenlistments in the regular establishments. 

The Naval Reserve Act of 1938, by section 1, establishes a Naval 
Reserve as a component part of the United States Navy; by section 4 
it is provided that the Reserves shall be composed of citizens as 
therein described who “obligate themselves to serve in the Navy in 
time of war or when in the opinion of the President a national emer- 
gency exists.” 

Section 5 provides that: 


Any member of the Naval Reserve * * * may be ordered to active duty 
by the Secretary of the Navy in time of war or when in the opinion of the 
President a national emergency exists and may be required to perform active 
duty throughout the war or until the national emergency ceases to exist; but in 
time of peace, except as otherwise provided in this Act, he shall be ordered to or 
continued on active duty with his own consent only. * * 
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Said section 5 contains, also, a provision for release from active 
duty by the Secretary of the Navy either in time of war or in time 
of peace. Section 6 restricts discharges to expiration of term of 
service, at the man’s own request, or for full and sufficient cause, with 
a provision substantially as quoted by you in the second paragraph 
of your letter. There runs through the entire act a distinction be- 
tween the Regular Navy and the Naval Reserve. Under section 205 
the Secretary of the Navy may require any person thereafter en- 
listed in the Regular Navy to obligate himself to serve in the Fleet 
Reserve of the Naval Reserve for a period of four years following 
the expiration of his enlistment in the Regular Navy and the statute 
specifically provides what shall be paid to persons so “transferred” 
to the Fleet Reserve. The obligation to serve on active duty by men 
transferred to the Fleet Reserve under section 205 is not much, if any, 
less than the obligation of members of the Organized Reserves to 
serve on active duty. 

As was said by the Comptroller of the Treasury in the cited deci- 
sion of May 31, 1917, with reference to the act of August 29, 1916, 
the assimilation provided in section 7 of the Naval Reserve Act of 
1938 is as to the pay and allowances received for services, not for 
entry into the service. Accordingly, your question is answered in the 
negative. 


(A-81857) 
PAYMENTS—FOREIGN CURRENCY—CONVERSION RATE 


In making payments in foreign currency of salaries, etc., due at Foreign Service 
posts where Treasury checks are not available and where no loss due to 
appreciation is payable, conversion of the United States dollars due should 
be made at the rate at which the foreign bank will buy dollars for foreign 
currency—rather than the bank’s somewhat higher selling rate for dollars— 
the same as in cases where the payment in foreign currency includes reim- 
bursement for loss due to appreciation of the foreign currency. 19 Comp. 
Gen. 652, amplified. 


Acting Comptroller General Elliott to the Secretary of State, June 18, 1940: 


There has been considered your letter of March 1, 1940, DA 
120.7/891, as follows: 


Reference is made to decision A-81857 of January 17, 1940 [19 Comp. Gen. 
652], approving with certain amendments the plan for computation and payment 
of Foreign Service pay adjustments as submitted with the Department’s letter 
of December 4, 1939, and withholding approval of the further suggested proposal 
for making payments in foreign currency at the bank’s selling rate of salaries 
and allowances on which pay adjustments are not applicable, on the presump- 
tion that dollars are available to the disbursing officer for making such pay- 
ments inasmuch as no reason is suggested for using a different rate in that 
situation. 

There are three classes of payments of United States dollar obligations to 
which this decision applies, namely : 

1. Payments of obligations which include currency appreciation losses com- 
puted under the provisions of Executive Order No. 7972, as amended; 

2. Payments of obligations on which currency appreciation losses are not 
allowable, which can be paid by the disbursing officer in United States currency 
or by Treasury checks in dollars; 

8. Payments of obligations on which currency appreciation losses are not 
allowable which cannot be paid by the disbursing officer in United States cur- 
rency or by Treasury checks in dollars for the reason that funds for disburse- 
ment are obtained by the disbursing officer in a foreign currency. 
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While no objection is perceived to making class one and class two payments 
in foreign currency at the bank’s buying rate, class three obligations would be 
underpaid if payment is made by use of that rate since these payments are 
made in foreign currency for the convenience of this Government, not at the 
request or for the convenience of the payees. 

In these cases the disbursing officers obtain funds for disbursement by draw- 
ing official drafts on the Secretary of State for funds, which are cashed either 
from the proceeds of collections on hand or at a local bank for foreign currency. 
Thus, the disbursing officer has only foreign currency with which to make the 
disbursements, and payments of United States dollar obligations so made in 
foreign currency must be made in such amounts as are fully equivalent to the 
United States dollars due at the time and place of payment, i. e., at the bank’s 
selling rate for the currency in which payment is actually made. 

In A. D. 6196 (Reconsideration) of August 23, 1922 [A. D. 6685, September 
19, 1922], it is held that salaries and expenses “may be paid in the same circu- 
lating currency which must be accepted as legal tender for payment of consular 
fees.” Since it is required by law and regulation that fees be collected in the 
coin of the United States or its representative value in exchange, i. e., foreign 
currency at the bank’s selling rate for dollars as of the date of collection, pay- 
ments in foreign currency of dollar obligations should be made at the bank's 
selling rate for dollars as of the date of payment. 

If payments are required to be made at the bank’s buying rate for dollars, no 
payee could ordinarily refund part or all of any improper payment made to him 
without added personal loss unless the Government would likewise agree to 
acceptance of such refund in foreign currency at the same rate of exchange, but 
if the Government should so agree it would no doubt be impossible to restore to 
the appropriation the full amount of the suspension. 

Under the present method of paying dollar obligations in foreign currency at 
the bank’s selling rate, refunds of suspended items are required to be made in 
dollars or their equivalent at the bank’s selling rate on the date of the refund, 
and refunds are equivalent to the amounts suspended. 

The function of receiving and disbursing funds in the Foreign Service through- 
out the entire world is performed by nearly a thousand officers, who are dis- 
bursing officers regularly or intermittently. There are now maintained 20 
Embassies, 36 Legations, 55 Consulates General, 168 Consulates, 3 Vice Con- 
sulates, and 2 Diplomatic Agencies to which Foreign Service Officers are assigned. 

Because of geographical isolation, the present wartime conditions prevailing, 
and other similar factors, with few exceptions all posts except those coming 
under the district accounting and disbursing officers at Mexico City, Mexico, 
and Ottawa, Canada, now disburse under the draft system. 

The Foreign Service Regulations, Chapter V, Section V—54, provides with re- 
spect to the drawing of individual drafts for the payment of salaries and 
allowances : 

“(c) The Secretary of State when he deems it necessary may authorize the 
payment of salaries and allowances by separate drafts drawn on the Secretary 
of State to the order of employees. Drafts for other expenses will be drawn 
in such manner as the Secretary of State may direct consistent with law.” 

Note 4 to that Section provides: 

“Individual drafts should not be drawn for salaries and allowances except 
where exchange restrictions obtain or other difficulties are encountered and then 
only where it is deemed necessary and the Department's advance authorization 
has been obtained. 

“In the absence of specific instructions to the contrary, drafts for expenses 
other than salaries and allowances shall not be drawn in favor of creditors of 
the Government but shall be negotiated by the officer and payments made from 
the proceeds thereof.” 

Thus, the unlimited issuance of individual drafts to officers and employees in 
payment of salaries and allowances is contrary to the provisions of the present 
amended Foreign Service Regulations as well as to the holding in the decision 
of November 16, 1926, 6 Comp. Gen. 336, which states: 

“Consular drafts should not be drawn in favor of persons to whom payments 
are to be made by diplomatic and consular officers but should be drawn to make 
up deficits in the receipts of their offices.” 

It is not intended to permit the drawing of individu»! drafts for salaries and 
allowances except at those offices where unusual and difficult conditions prevail 
which make it necessary that dollar exchange in some form be placed in the 
hands of officers and employees, who on account of unstable monetary conditions 
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or exchange restrictions imposed do not want foreign currency in any form and 
specially request payment by individual drafts in lieu of foreign currency. 

Only salaries may be paid by the allotment of pay plan. The regulations ex- 
pressly exclude payment of all allowances of whatever kind, and no Foreign 
Service puy adjustment is permitted on the amount of any allotment of pay. 
Therefore, payments of salaries are made by this plan only upon the express 
authorization and at the request of the payee. 

Since payment by the allotment of pay plan or by individual drafts is usually 
not desired or not permitted, it follows that, where the disbursing officer receives 
his funds for disbursement in the form of foreign currency, the payment of dollar 
obligations in foreign currency at the bank’s selling rate is justified as sug- 
gested in the penultimate paragraph of the decision of January 17, 1940, and it 
is requested that it be authorized. This is not a new procedure or a new form 
of payment. It has been followed for years, and the Contingent Expense, For- 
eign Service, appropriation granted annually provides for “Loss by Exchange” 
to cover the difference between the buying and selling rates. 

With regard to the question of currency appreciation losses where the current 
rates closely approach the basic rates,.there should be no difficulty in determin- 
ing whether such loss exists if the loss is computed by use of the bank’s buying 
late as ow agreed upon. There is either such a loss or there is not one for 
consideration. 

Authority to continue to make payments of dollar obligations at the bank’s 
selling rate where dollars are not available is considered essential, and if it is 
found that the data submitted herewith is not sufficient to warrant the con- 
tinuance of the former practice without the submission of further justification, 
a conference on the question is desired, and if you will kindly indicate a time and 
place for such meeting I shall be glad to designate representatives of this De- 
partment to confer with members of your staff with a view to establishing 
a precedure satisfactory both to the General Accounting Office and this 
Department. 


The conference as suggested in the concluding paragraph of the 
above-quoted letter was held on March 28, 1940. Upon the basis of 
your letter, and the matters discussed, there seems justified a reex- 
amination of the matter with respect to the exact sums which the 
Department may pay, or is obligated to pay, the personnel of the 
Foreign Service. 

As in the case of other Government employees, the amounts due 
officers and employees of the Foreign Service rest not upon contract, 
but upon the acts of Congress establishing their status. Embry v. 
United States, 100 U. S. 680, 685. The statutes and the individual 
appointments or commissions specify a sum certain in dollars, from 
which there derives an obligation payable periodically, in the com- 
puted number of dollars then due, but, of course, no more. Under 
the Joint Resolution of June 5, 1933, 48 Stat. 112, 31 U. S. C. 463, 
creditors of the Government are entitled to the equivalent in dollars 
of the value of their obligations, which cannot mean more than the 
obligations’ worth to them, i. e., their buying power. See Perry v. 
United States, 294 U. S. 330, 357, and, as applied to debts payable 
alternatively in American or foreign money, Guaranty Trust Co. v. 
Henwood, 307 U. S. 247. Fundamentally, also, where the place of 
payment of Government obligations is not especially provided for 
(e. g., by contract), “they are in law payable at the treasury, and 
this is at the seat of government and in the Treasury Department.” 
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Cooke v. United States, 91 U. S. 389, 401; act of September 2, 1789, 
1 Stat. 65; R. S. 305, 3591. 

Salaries, however, are paid generally at the place of employment— 
here or abroad—in the form of cash, check, or draft (A. D. 6685, 
September 19, 1922), but that is done as a matter of practicality, 
undertaken for the employees’ benefit and to promote their efficiency. 
3 Comp. Dec. 42. It is in this view that the decisions of this office 
and the Court of Claims have for many years held that any expense 
incident to the encashment of a salary check is properly to be assumed 
by the payee. 16 Comp. Dec. 276; 6 Comp. Gen. 295; 11 id. 213; 19 
id. 625; Hill v. United States, 62 Ct. Cls. 412. Where payments to 
the personnel of the Foreign Service are made in United States cur- 
rency, obtained by cashing a draft from fee collections, no question 
of exchange or conversion arises. Where the payment is made by 
Treasury check, the Government is acquitted of its obligation; and 
the manner of its cashing—into what medium of exchange or at what 
expense—is for the payee to undertake and decide. 22 Comp. Dee. 
341; 2 Comp. Gen. 511. Where the payment is made in foreign cur- 
rency and includes a loss due to appreciation of foreign currencies 
in their relation to the American dollar (act of March 26, 1934, 48 
Stat. 466), the proposal contained in your letter of December 4, 1939, 
was approved in the decision of January 17, 1940, 19 Comp. Gen. 652, 
to the effect that such payments should be computed at the rate at 
which the foreign bank will buy dollars for foreign currency, that is, 
its local buying rate of exchange, and that rule has now been promul- 
gated to the field. Diplomatic Serial No. 3200, March 1, 1940. 
Therefore, there remains in question only the type of payment now 
under consideration—salaries, etc., due at posts where Treasury 
checks are not available and where no loss due to appreciation is 
payable. 

The previous decision (A-81857, dated January 17, 1940) sug- 
gested the availability of consular drafts for the purpose of effecting 
an individual payment in dollars when an employee especially re- 
quests that some or all of his salary be paid in that form rather than 
in foreign currency. You refer to a decision of November 16, 1926, 
which held, on the basis of a decision of the former Comptroller 
of the Treasury, 27 Comp. Dec. 316, that drafts should not be drawn 
to the order of individual employees and creditors. It will be noted 
that the original holding was not that such drafts are prohibited by 
law but only that they should not be utilized without proper author- 
ity, which, of course, is still true. Also, at that time it appears to 
have been the practice to apply consular collections directly to the 
payment of salaries and expenses, drawing periodically a single draft 
to provide for any insufficiency only. Consular Regulations of 1896, 
Par. 517. Consular collections now are remitted in full to the Treas- 
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ury, except where drafts are cashed from such funds on hand, in 
which case the drafts are remitted as deposits of fees. Foreign 
Service Regulations, V-23, note 1 (b) (1). Furthermore, the pres- 
ent section V-54 of the regulations quoted in your letter was derived 
from an Executive Order of August 29, 1933, No. 6262, and it spe- 
cifically sanctions the drawing of separate drafts “to the order of 
employees.” Therefore, the former decisions respecting that matter 
can no longer be considered as applicable. 

Payment of the Government’s obligations by drafts drawn upon 
the Treasury or the Secretary of State has, since a very early period, 
been a common, if not the most common, mode of discharging them. 
In 1877 it was stated in McKnight v. United States, 13 Ct. Cls. 292, 
305, that the practice of the foreign-service officers was to draw drafts 
for the amounts thought to be due them, either upon the Secretary 
of State or of the Treasury, or upon Federal depository bankers 
abroad. In the case of Zhe Floyd Acceptances (1869), 7 Wall. 666, 
675, it was said— 

It is not to be denied, that in the extensive and varied fiscal operations of 
the Government, bills of exchange are found to be valuable instruments, of 
which it has the right to avail itself whenever they may be necessary. In the 
transfer of immense sums of money from one part of the country to another, 
and in the payment of dues at distant points, where they should properly be 


paid, it uses, as it ought to use, this ‘time-honored mode of effecting these 
purposes. 


and the lower court, in the same case (1 Ct. Cls. 270, 274), reports 
the following testimony of “George W. Riggs, esq., an eminent pri- 
vate banker at the city of Washington since 1840”: 


Our banking house has been in the constant habit of presenting drafts on 
the State Department from consuls and ministers of the United States abroad. 
Until lately these were in the usual form of bills of exchange. These we 
presented, and in some instances, on receiving assurance that they would be 
paid, we left them at the department for that purpose; in other instances, not 
being yet payable, we would take a verbal acceptance and then discount the 
paper for the holder. 

Recently two things have been added to the practice in relation to these 
bills: first, that they are to be made payable at fifteen days’ sight, with accept- 
ances waived; and, secondly, indorsement by procuration excepted, 

(The drafts are now drawn at 5 days’ sight, and are paid even more 
promptly—some as early as within 1 day of the last bank indorse- 
ment—apparently as soon as they can be scheduled to the Treasury.) 
See also 2 Ops. Atty. Gen. 504 (1832); 8 id. 1 (1856); 2 Lawr. Ist 
Jompt. Dec. 142, 146 (1881). It is understood the Department’s 
policy in the past has been to approve drafts drawn to individual 
creditors, at the discretion of the officers in the field. See letter of 
the Secretary of State dated October 27, 1921 (Ac). Currently, it 
is reported the Department plans to revert exclusively to the draft 
system for effecting disbursements as a system preferable to the use 
of checks, because of the latter’s inherent difficulties in the foreign 


field, and, in fact, about six thousand drafts were negotiated in a 
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fiscal year as recent as 1937. See your letter of November 7, 1938 
(DA), outlining the procedure for a “State account of advances,” 
now authorized by the act of April 25, 1940, Public, No. 483. 

As a matter of law, payment by draft is not significantly different 
from payment by ordinary check. While there is no binding pre- 
sumption of discharge when a debt is so paid (Greenough v. Munroe 
(C. C. A. 2, 1931), 53 F. (2d) 362), when such instrument is accepted 
by a public creditor, negotiated in the open market, and paid to the 
holder on presentation, the original debt is discharged (Looney Vv. 
District of Columbia, 113 U. S. 258). In short, as stated in Skinner 
v. Stone (Ark. 1920), 222 S. W. 360, 11 A. L. R. 808, “* * * in 
ordinary transactions a check or draft is regarded as the equivalent 
of money.” The Executive Order of 1933, now section V—54 of the 
regulations quoted in your letter, swpra, recognizes this principle by 
authorizing the Secretary of State to pay salaries by separate drafts 
to the order of employees. It must be held, therefore, that the de- 
livery of a draft to an employee for the net number of dollars then 
due him, and its payment on his indorsement, acquits the Govern- 
ment of its obligation and nothing more is payable. A-24640, No- 
vember 20, 1928. 

There has been some suggestion that this would not be acceptable 
to the personnel of the Foreign Service. While that factor, if true, 
would not appear to be of avail in view of the Executive order re- 
ferred to, it is not clear that such factor really exists. In the accounts 
currently received in this office are disclosed numerous instances 
where, for diverse reasons, individual drafts were thought most 
desirable and were issued, some of them being sent by the payees 
directly to this country for deposit in checking accounts, others being 
cashed abroad. So far as appears, no complaint has emanated from 
the personnel involved, and the payments thus effected include some 
to private creditors abroad (landlords), who have apparently ac- 
cepted dollar drafts for the net amounts due, without claiming a pre- 
mium for exchange or otherwise. See, for example, the recent 
accounts from the consulate at La Paz, Bolivia, the account from the 
consulate-general at Mukden, Manchuria, for September 1938, and 
Consul Langdon’s despatch No. 98, dated November 12, 1938. In one 
instance, where the officer apparently desired a portion of his salary 
paid locally and the remainder for sending to this country, two drafts 
were drawn in his favor, one cashed from collections on hand and the 
other forwarded to a bank in this city for deposit (Allan Dawson’s 
xecount for March 1940, approved by the Division of Accounts on 
May 11, 1940). 

As you say, it is only “where unusual and difficult conditions pre- 
vail” that dollars are sought to be provided for employees who “do 
not want foreign currency in any form,” and as drafts to effectuate 
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dollar payments are authorized in law, are in fact available, and are 
so being used, there can be no general premise that dollars are not 
available, on which to justify payment of bankers’ charges for the 
sale of exchange when payments are made in foreign money. Since 
the drafts will be needed only under “unusual and difficult condi- 
tions,” it is not perceived how the expense contended for can be justi- 
fied as an economy; and no special authorization to draw such drafts 
would seem essential, since the total amounts paid in any month to be 
charged to each post’s allotment of funds will not be affected by the 
number of drafts drawn. If a particular employee has occasion to 
request payment of dollars in this country, of all or part of his monthly 
salary, so regularly and continuously that the drawing of numerous 
drafts would be burdensome, the act approved May 14, 1937, 50 Stat. 
166, commonly called the Allotment Act of 1937, provides an adequate 
means of so making payment, and, in fact, in some accounts it is noted 
the officers have elected to have their entire salary allotted to banks 
in this country. 

Accordingly, since the ultimate obligation of the Government is to 
effect. payment in this country in dollars, and an adequate and, it is 
believed, satisfactory system is available and in use for that purpose, 
the alternative plan of payment—in foreign money derived from the 
cashing of a draft—must be considered to be for the employees’ bene- 
fit rather than the Government’s, with the obvious purpose of supply- 
ing them with local funds to meet their local expenses in the com- 
inunities where they actually reside. In that view the bankers’ buy- 
ing rate of exchange applies, not the selling rate (which is the slightly 
higher rate at which the foreign money thus paid to the employee 
may be returned to the bank in exchange for a dollar draft on New 
York), since there is perceived no ordinary need for such transaction 
to take place. It follows, too, that the buying rate obtains whether 
the draft to purchase the foreign money be cashed commercially or 
from fee collections in foreign money on hand, it not being material 
to the several payees that the consulate properly collected such fees 
at the selling rate. The fact that the same type of currency may be 
used to pay salaries as must be accepted in payment of consular fees has 
no relation to the rates of exchange applicable to the two transactions. 

If, on the other hand, it be thought the Government is bound and 
required to deliver the dollars abroad, to the actual posts of the 
employees, there still appears no ground for the use of the selling 
rate of exchange when the obligation so regarded is paid in some 
foreign money, legal tender at the place of payment. The authori- 
ties appear to hold that a dollar debt payable abroad is discharged 
there by the payment of the sum of local funds which the dollars will 
then and there buy in the local market, i. e., the conversion is at the 
buying rate of exchange. In Jelison v. Lee (C. Ct. Mass., 1847), Fed. 
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Case No. 7256, an action upon a contract debt in dollars payable in 
England, Mr. Justice Woodbury, at the circuit, said, “But it [the 
amount due, $3,000] should, if not paid in current specie dollars, be 
liquidated with as many sovereigns, or a bill for as many pounds 
sterling as $3,000 would then buy in Hull. Story, Confl. Law, $§281, 
309.” Lodge v. Spooner (Mass., 1857), 8 Gray 166, was an action upon 
a contract obligating the defendant to pay the sum of 1,800 United 
States dollars in China. The plaintiff claimed, also, the exchange on 
China, or the cost of sending the dollar credit to the Orient. This, 
however, the court denied, holding that but $1,800 was due. In Grouf 
v. State National Bank of St. Louis (C. C. A. 8, 1935), 76 F. (2d) 726, 
a foreign bank was entitled to a certain sum in dollars, and it was 
held that the payment to the bank of a sum in foreign money resulting 
from the sale of a sum in dollars discharged the debt pro tanéo the full 
number of dollars thus sold to obtain the foreign money paid. 

More numerous, but equally in point, are the cases on the converse 
situation, i. e., enforcing an obligation payable in this country, but in 
foreign money. In Hicks v. Guinness, 269 U. S. 71, where German 
marks were payable here, the court allowed the market value of the 
marks in dollars in this country when the payment was due, notwith- 
standing that, the court found, the debtor could have paid only in 
dollars—a case quite apposite in view of the present contentions. 
Ladd v. Arkell (1875), 40 N. Y. Sup. 150, 158, was an action on an 
account stated in sterling but payable in New York. Said the court: 

The contract was made, and the debt was incurred, in this city. It was not 
incurred in England, and is not in any event payable there. And the debt or the 
judgment upon it, when paid, will not be, or have to be, transmitted to London, 
but will be retained here always. It is not, therefore, a case where, as was said 
in Grant v. Healy (supra), the creditor is entitled to receive the full sum 
necessary to replace the money in the country where it ought to have been 
paid. And the error of the witnesses, doubtless, was in the theory that the 
money was not in New York, but in London, and had to be collected through or 
by a bill of exchange, or when collected here, had to be transmitted to London; 


neither is the case. The money remains here, paying a debt due upon a contract 
made here and not elsewhere, 


So, in Kantor v. Aristo Hosiery Co. (App. Div., 1928), 226 N. Y. S. 
582, affd. 162 N. E. 553, in suit on a debt stated in sterling, it was said, 
“In the contemplation of the parties, the promisee who is entitled to 
receive pounds sterling on a certain date is entitled to the purchasing 
power of the pound sterling on that date.” This appears to be the 
American rule: See, also, Simonoff v. Granite City Bank (Tll., 1917), 
116 N. E. 636; Cosmopolitan Trust Co. v. Ciarla (Mass., 1921), 131 
N. E. 337; Martin v. Franklin (N. Y., 1809), 4 Johns. 124; Snehoda v. 
First National Bank (1924), 115 Kan. 836; Hoque v. Williamson (Tex., 
1893), 20 L. R. A. 481; and Adams v. Cordis (Mass., 1829), 8 Pick. 
260, 267. The following peculiarly pertinent language appears in 
Booth & Co. vy. Canadian Government Merchant Marine (C. C. A. 2, 
1933), 63 F. (2d) 240, involving a case in which a debt was payable here 


| 
| 
| 
| 
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either in sterling, or in dollars at a previously agreed rate, which was 
higher than the rate on the day payment was due: 

The appellant is therefore forced to argue that, even though the libelant had the 
alternative of paying in pounds or in dollars, it must pay sufficient pounds at their 
depreciated value to equal the dollars payable had it elected fo pay in dollars. 
This the court rejected. : 

In at least two cases the rule stated generally as above by the courts 
has been specifically applied by the Court of Claims to the matter of 
payments to Government employees abroad (Clay v. United States, 
quoted from in the previous decision (19 Comp. Gen. at p. 657), and 
Hill v. United States (1926), 62 Ct. Cls, 412). Likewise, as stated in 
19 Comp. Gen. 652, that is the rule actually applied by the former 
Comptroller General and the Comptrollers of the Treasury over a 
period of many years. See, in addition to the decisions previously 
cited, Digest of Decisions of the Second Comptroller, vol. I, par. 452, 
as follows: 

452. * * * An officer in a foreign country who draws by permission on an 

agent of the government in sterling, and receives in payment the currency of the 
country where he may be, cannot be paid for any loss on that currency when 
converted into dollars.—Case of Surgeon Gilchrist, 1848. 
Also, it is the rule applied in the Navy, governing its large force of 
personnel stationed in foreign waters, where payments in foreign eur- 
rency are made at the disbursing officer’s cost rate (the rate at which 
he obtains foreign money for his dollar check or draft, i. e., the buying 
rate). It has been adopted for the Foreign Service with reference to 
payments on which appreciation losses are due. In view of what has 
been said, no reason appears for a different rule in favor of the par- 
ticular personnel now involved, and in view of the rule of law, supra, 
conversion at higher than the current buying rate is unauthorized. 

It may be added that this view appears to be that of some, at least 
of the Foreign Service personnel. See Despatch No. 252 dated Au- 
gust 5, 1932, from the consulate at Nairobi, Kenya Colony, copy of 
which you furnished this office in connection with proposed changes in 
the accounting system, and which reads, so far as here material, as 
follows: 

The Department is no doubt aware that the payment of salaries at the bank's 
selling rate while other disbursements are made at the buying rate or at the 
accounting rate gives a distorted picture of the actual expenditures made by any 
office. It has been noted from the regulations prescribed for district offices that 
payments for salaries and other personal services are made by check drawn to 
the order of the individual while other expenses of a nonpersonal nature are made 
in foreign currency and accounted for as foreign currency. It would seem that 
at the present time with so many currencies below par some similar method 
might be adopted for foreign service posts not included in disbursing districts 
Inasmuch as all commissioned officers are potential disbursing officers, it would 
seem feasible to permit them to draw checks on the Treasurer or drafts on the 
Secretary of State for payment of salaries and other personal services and an 
additional check or draft to be cashed and the proceeds used for contingent and 


other miscellaneous expenses. It is believed that this method would result in 
certain economies, not only in actual money, but in the preparation of accounts, 








1002 DECISIONS OF THE COMPTROLLER GENERAL 


the latter being even more important at most small offices where the staff is 
limited, and where the preparation of the present accounts involves considerable 
time. The use of checks or drafts drawn to an individual’s order would permit 
the payment of the actual salary earned while the use of the bank’s selling rate 
gives the individual a greater rate than that to which he is entitled according to 
his basic salary. 


With respect to the matter of refunding overpayments, it is not clear 
that any question should arise in the ordinary course of events, since 
the regulations (V—55 and notes) now provide a complete system for 
effecting such refunds by subsequent pay-roll deductions, where, of 
course, the deductions are figured in dollars. It is noted this was the 
procedure utilized in each of the accounts cited above. If, however, 
such case should arise, it can be settled on its individual merits, the 
principle you suggest undoubtedly being correct that the refund may 
not be required in a sum greater than the original overpayment. 

With respect to alowances payable, and their exclusion from the 
allotment plan, it is not understood why there should ordinarily be 
any question of making such payments in dollars, or of paying on 
them the selling rate’s extra premium to enable the payees in turn to 
purchase dollars, since all the allowances (for living quarters, “cost 
of living,” etc.) are granted presumbaly for expenditure abroad, to 
pay rent, light, heat, and other local expenses. 

In view of the foregoing I am unable to accede to the continuance 
of the use of the selling rate for the conversion of the payments in 
question, and, in this connection, the officers should be instructed to 
forward banking evidence of the daily buying rates for New York 
sight drafts in addition to the selling rates as now required (Regula- 
tions, V-46, note 2). Of course, the audit of incoming accounts of 
disbursement upon the basis of the buying rate may be deferred for 
whatever time may be requisite to publish the necessary instructions, 





(B-8790) 
STATE GASOLINE TAX—FEDERAL LIABILITY 


Where necessity requires the purchase of gasoline in the open market in North 
Dakota and the vendor refuses to sell at a price exclusive of the State tax, 
payment may be made at the vendor's price if he furnishes an appropriate 
certificate showing the amount of the tax so paid on the purchase, such 
certificates to be promptly transmitted to this office for use in obtaining 
reimbursement from the State for the amount of the tax. 19 Comp. Gen. 
822; id. 909, amplified. 


Actine Comptroller General Elliott to the Secretary of Agriculture, June 18, 
9. . 


There has been received your letter of June 8, 1940, as follows: 


Reference is made to de¢isions of your office of March 26, 1940, B-8790, and 
May 7, 1940, B-8790, with regard to the effect, on Government purchases of gaso- 
line in the State of North Dakota, of the North Dakota tax on motor vehicle 
fuel. 
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The Bureau of Entomology and Plant Quarantine of this Department is now 
engaged in grasshopper control work in North Dakota, and it is exceedingly 
important that it obtain substantial supplies of grasshopper bait and bait ma- 
terial by truck, without delay, since any such delay may have serious effects 
on the success of the grasshopper control work for this season. It has been 
found that vendors of gasoline at service stations will not, because of instruc- 
tions from their companies or suppliers, sell gasoline to field agents on a credit 
basis, apparently on the theory that it is not guaranteed that the Department 
will pay the full price for the gasoline, including a sufficient amount to cover 
the North Dakota State tax. It is not practical for these drivers of the Bureau 
of Entmology and Plant Quarantine to pay cash for gasoline and claim reimburse- 
ment, because of the fact that such truck drivers are, for the most part, tem- 
porary employees at low salaries, and the vehicles require substantial quantities 
of gasoline. 

The bureau has endeavored, through telegraphic correspondence with the 
Standard Oil Company, to obtain clearance for such credit sales at service sta- 
tions, but that company has refused to authorize such sales on the ground that 
the decision of March 26, 1940, B-8790, as supplemented by the decision of May 7, 
1940, does not make it possible for the Department to assure the company of full 
payment on service station deliveries, as distinguished from deliveries under 
contract fully providing for such contingency. The Standard Oil Company has 
furnished this Department with a copy of its letter of May 21, 1940, addressed 
to your office, in which it asks, among others, the question here presented. 

It has been the view of this Department that, in accordance with General Regu- 
lations No. 86—Revised, and under such decisions of your office as A-49009, 
July 1, 1939, and B-2929, May 9, 1939, the Department is authorized, either under 
duly negotiated contracts or in connection with open-market purchases, to obtain 
supplies at a price in which is included an improper State tax, when vendors will 
not sell exclusive of such tax, and that the Government will then proceed, through 
the method prescribed in General Regulations No. 86-—Revised, to demand refund 
of such tax from the State. It is not understood that your decision of March 26, 
1940, B-8790, was intended to mean that the Government is unable to make pur- 
chases in situations where vendors will not consent to deduction of the State tax 
involved; it is also not considered that the principle stated in the decision of 
May 7, 1940, supra, is restricted to purchases made under contracts previously 
made. 

In view of the exigencies of the situation confronting this Department, it would 
be appreciated if you would advise specifically whether the Department may 
properly pay vendors for gasoline purchased in North Dakota, on an open-market 
basis, an amount inclusive of the North Dakota State tax on gasoline, subject to 
the right of demand for refund on the State. 


While, as stated in my decision of March 26, 1940, 19 Comp. Gen. 
822, to the Postmaster General, this office does not recognize any lia- 
bility on the part of the United States for the payment of the amount 
of the tax prescribed by the terms of North Dakota Laws, 1929, c. 166, 
as amended, on motor-vehicle fuel purchased in said State by or for 
the use of the Federal Government, my later decision of May 7, 1940, 
19 Comp. Gen. 909, to him, held that when, in response to an invita- 
tion for bids for the furnishing of gasoline required to be purchased in 
North Dakota, no bid exclusive of the tax is received and the award- 
ing of a contract upon the basis of the bid or bids as submitted is 
necessary, payment is authorized to be made to the contractor for the 
amount of the price including the tax, in accordance with the terms 
of the contract, upon the execution and delivery of an appropriate 
certificate with respect to each purchase made under the contract. 
Likewise, when the Federal Government is compelled to purchase 
gasoline in the open market in North Dakota and payment is required 
by the vendor of a price which includes the amount of the tax, the 





1004 DECISIONS OF THE COMPTROLLER GENERAL 


situation presented is no different from that arising when the United 
‘States is unable through competitive bidding to obtain a quotation of 
a price which is in fact exclusive of the amount of the tax. 

Consequently, in response to your specific inquiry, you are advised 
that in a case where necessity requires that your Department purchase 
gasoline in the open market in North Dakota and the vendor refuses 
to sell except upon the basis that the United States will pay a charge 
for the amount of the tax prescribed by the above-mentioned taxing 
statute of that State, in addition to the price as otherwise fixed, the 
purchase may be consummated upon that basis and payment made 
accordingly, provided the vendor shall furnish an appropriate certifi- 
cate showing the amount of the tax so paid on the purchase. Such 
certificates should be promptly transmitted to this office in accordance 
with the provisions of General Regulations No. 86—Revised, in order 
that the necessary steps may be taken here to obtain reimbursement 
from the State of North Dakota for the amount of the tax. 


(B-10517) 


APPROPRIATIONS—USE AT OTHER THAN SPECIFIED LABORATORIES 
PENDING THEIR COMPLETION 


Funds available to the Department of Agriculture for performing research work 
at the four regional research laboratories being established pursuant to 
section 202 of the Agricultural Adjustment Act of 1938, may be used, pend- 
ing the completion of the regional laboratory buildings, for research work 
elsewhere of the kind authorized by law to be performed by such labora- 
tories. 


se ee General Elliott to the Secretary of Agriculture, June 18, 
40: 


I have your letter of May 23, 1940, as follows: 


Under section 202 of the Agricultural Adjustment Act of 1988, the Secretary 
of Agriculture is authorized and directed to establish, equip, and maintain four 
regional research laboratories, and appropriations bave been made for the carry- 
ing out of this purpose in the annual appropriation act for this Department. 
Sections 202 (a) to 202 (d) of the Agricultural Adjustment Act of 1938 are as 
follows: 

“Spo. 202. (a) The Secretary is hereby authorized and directed to establish, 
equip, and maintain four regional research laboratories, one in each major farm 
producing area, and at such laboratories to conduct researches into and to develop 
new scientific, chemical, and technical uses and new and extended markets and 
outlets for farm’ commodities and products and byproducts thereof. Such re- 
search and development shall be devoted primarily to those farm commodities 
in which there are regular or seasonal surpluses, and their products and 
byproducts. 

“(b) For the purposes of subsection (a), the Secretary is authorized to 
acquire land and interests therein, and to accept in the name of the United 
States donations of any property, real or personal, to any laboratory established 
pursuant to this section, and to utilize voluntary or uncompensated services at 
such laboratories. Donations to any one of such laboratories shall not be avail- 
able for use by any other of such laboratories. 

“(c) In carrying out the purposes of subsection (a), the Secretary is author- 
ized and directed to cooperate with other departments or agencies of the Federal 
Government, States, State agricultural experiment stations, and other State 
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agencies and institutions, counties, municipalities, business or other organiza- 
tions, corporations, associations, universities, scientific societies, and individuals 
upon such terms and conditions as he may prescribe. 

“(d) To carry out the purposes of subsection (a), the Secretary is authorized 
to utilize in each fiscal year, beginning with the fiscal year beginning July 1, 
1938, a sum not to exceed $4,000,000 of the funds appropriated pursuant to sec- 
tion 391 of this Act, or section 15 of the Soil Conservation and Domestic Allot- 
ment Act, as amended, for such fiscal year. The Secretary shall allocate one- 
fourth of such sum annually to each of the four laboratories established pur- 
suant to this section.” 

In accordance with this authority and under the appropriations made, the 
construction and equipment of the laboratory buildings has proceeded, being 
only partially completed in the case of certain laboratories. Of necessity, ini- 
tiation of a large-scale program of this type requires the gradual procurement 
and installation, even after buildings are completed, of equipment and facilities, 
and the periodic transfer to such locations of the existing projects and personnel 
which are thereafter to be engaged under the program. For example, the 
Eastern Regional Laboratory building at Philadelphia is expected to be avail- 
able for partial occupancy by the Department in August of this year, but it will 
be impossible, due to the limited funds available, to initiate all research work 
at or in the laboratory building until the necessary equipment is made available. 

For some years the Department has been conducting essential and valuable 
research work in the Industrial Farm Products Research Division of the Bureau 
of Agricultural Chemistry and Engineering (formerly the Bureau of Chemistry 
and Soils). This office has been functioning under an item in the annual appro- 
priation acts entitled “Industrial Utilization of Farm Products and Byproducts,” 
carrying a specific appropriation annually for this work. Included among the 
projects carried on under this appropriation is the project on Tanning Materials, 
Hides, Skins, and Leather, which is an extremely important project from the 
standpoint of industrial utilization. However, the item on industrial utilization 
of farm products and byproducts was eliminated from the appropriation biti for 
this Department for the fiscal year 1941, the following report being made by 
the House Appropriations Committee : 

“Industrial Utilization of Farm Products and By-products—The committee 
have eliminated this item from the bill for the reason that the researches there- 
under are identical in character and with respect to objective with those to 
be conducted in the four regional laboratories. The Budget estimate of $120,300 
includes a reduction of $56,575 to be transferred to the four research labora- 
tories. The committee believe that the entire activity should be taken over at 
once, beginning July 1, by the research laboratories and that the amount of 
$3,200,000 for the latter is sufficient to absorb the reduction resulting from the 
elimination of this item from the bill.” (P. 8 Report No. 1540, House Com- 
mittee on Appropriations, Department of Agriculture Appropriation bill, fiscal 
year 1941.) 

In accordance with the action taken by the Committee, the Department imme- 
diately made preparations for the transfer of the work which was to have been 
carried on under the item “Industrial Utilization of Farm Products and By- 
products” to the research laboratories. In the specific instance of the project on 
Tanning Materials, Hides, Skins, and Leather, this work is planned to be carried 
on in the Eastern Regional Laboratory Building at Philadelphia, which will not 
be ready or equipped in the early part of the next fiscal year to carry on this 
work. Alternatively, therefore, it is proposed, pending the adequate equipping 
of this laboratory for this work, to carry on such work in Washington, where 
facilities now exist, and to provide, of course, as indicated by the House Appro- 
priations Committee, for the conduct of this work from appropriations made 
available for the Eastern Regional Laboratory. Until such time as it is possible 
to transfer this work to Philadelphia, it is imperative that there be no disloca- 
tion in this work, since if it were necessary to transfer all personnel now engaged 
on this project to the regional laboratory buildings, it would be necessary to en- 
gage them in other types of work to be performed in the laboratory, which would 
cause serious detriment to the research on tanning materials, ete. 

It should be noted here that the Senate restored $45,100 of the “Industrial 
Utilization of Farm Products and Byproducts” item, such reduced sum being 
solely for the continued operation of the Ames, Iowa, laboratory. The item was 
then reduced in the recommendations of the Conference Committee to $22,550. 
(See Conference Report on Department of Agriculture Appropriation Bill, 1941, 
House Report No. 2024, 76th Congress, 3rd Session, page 10.) This small re- 
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mainder of the total amount originally sought will have only slight effect on the 
general problem here stated, and will not affect the particular conditions de- 
scribed. 

It has been the belief of the Department for some time that, recognizing the 
time necessary to be consumed in the construction and equipment of the labora- 
tories, certain work which is to be transferred and to be performed in the lab- 
oratory buildings must be carried on without interruption at the location of the 
best available facilities in the region, until such time as the laboratory buildings 
are actually available for this work. This necessity is made especially apparent 
by reason of the action of the Committees described above, as a result of which 
there has been eliminated from the Department appropriation bill the major 
portion of the separate appropriation for “Industrial Utilization of Farm Prod- 
ucts and Byproducts,” indicating an intent that such activity should be taken 
over by the regional research laboratories. 

It is believed, therefore, that the provisions of Section 202 (a) of the Agri- 
cultural Adjustment Act of 1938 are not to be construed as requiring that all 
research described by the act is necessarily to be performed only in the building 
which happens to be chosen for the consolidation and coordination of work within 
each major farm producing area, but that the section contemplates that the work 
may be carried on at such temporary laboratory or headquarters as the director 
of that laboratory finds necessary to ufilize, pending such time as the facilities 
of the centralized building are available. That is, the Department does not feel 
that a regional research laboratory consists only of the building which is chosen 
for centralized work, when so to interpret the section would mean that necessary 
research work may not be carried on until that building is complete and 
equipped for each type of work involved. It is obviously the belief of the Appro- 
priations Committee that the appropriations made available for these labora- 
tories are to be utilized immediately for certain functions even though the lab- 
oratory buildings may not be complete or ready for such purposes. Moreover, 
section 202 (c) of the act provides for cooperation by the Secretary with other 
departments and agencies of the Federal and State governments, and also private 
interests, “upon such terms and conditions as he may prescribe”. Since it is 
apparent that in carrying out such cooperation, and in prosecuting certain proj- 
ects, such as preliminary work on perishable products, it may from time to 
time be necessary to perform some work at locations other than the physical 
sites of the laboratory buildings, it must have been the intention of Congress 
that the research work in each major farm producing area be performed in a 
centralized building insofar as such is possible under the circumstances. 

Finally, it appears that the authorization and direction “to establish, equip, 
and maintain” the laboratories does not necessarily require the construction of a 
single building in each area, but would permit the use of a group of buildings, 
separated to a greater or lesser extent, but coordinated, of course, under a single 
supervision and direction and known as the “Laboratory” for that area. The 
fact that, in carrying out this mandate, the Department has actually set about 
the construction of a single large building in each of the four major agricultural 
areas for the conduct of this work, is not necessarily conclusive of the possi- 
bility that one or more other buildings or locations might be within the scope of 
the term “laboratory.” 

The Department would appreciate your consideration of this matter, so that 
we may be advised whether the work may proceed as planned for the next 
fiscal year. 


There appears to be nothing in the legislative history of the action 
taken by both Houses of the Congress in eliminating nearly $75,000 of 
the estimate under the item “Industrial Utilization of Farm Products” 
to indicate that it was intended by such action that the research work 
for which said amount had been estimated should be discontinued on 
July 1, 1940, and not resumed until it could be performed in a regional 
laboratory. What apparently was intended is that beginning July 1, 
1940, such research work, believed to be work such as it was con- 
templated would be performed by the regional laboratories authorized 
to be established by the Agricultural Adjustment Act of 1938, should 
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be financed with funds made available for such laboratories rather 
than with funds appropriated as theretofore under the Bureau of 
Agricultural Chemistry and Engineering (formerly the Bureau of 
Chemistry and Soils). In other words, the legislative action was 
directed at the manner of financing the work rather than the place 
where the work was to be done; and there is nothing to indicate an 
intent that the work should be suspended until an operating regional 
laboratory could undertake its prosecution. 

In the pending 1941 appropriation bill for your department (H. R. 
8202) the appropriation “Conservation and Use of Agricultural Land 
Resources” contains a proviso as follows: 

* * * That no part of such amount shall be available for carrying out the 

provisions of section 202 (f) of the Agricultural Adjustment Act of 1938, and 
not to exceed $3,000,000.00 shall be available under the provisions of section 
202 (a) to 202 (e), inclusive, of said Act, including research on food products of 
farm commodities: * * * 
This amount of $3,000,000 is proposed to be made available for the 
fiscal year 1941 for the use of the regional laboratories authorized to 
be established by section 202 of the Agricultural Adjustment Act of 
1938, and while subsection (a) of said section would appear to con- 
template research work at such laboratories and that the funds would 
be used for work at such laboratories, the funds made available by 
the above proviso are generally for carrying out the provisions of the 
first four subsections of the section. Taking into consideration the 
fact that it was not intended to discontinue the work to which you 
refer, as well as the general terms of the proviso above quoted, I have 
to advise that there appears no legal objection to the use, pending the 
completion of the regional laboratory buildings, of the funds made 
available for the research laboratories for such research work as is 
authorized by law to be performed by such laboratories regardless of 
whether such work be performed in Washington or elsewhere, pro- 
vided the limitations under the appropriation “Conservation and Use 
of Agricultural Land Resources,” including that for personal services 
in the District of Columbia, are not exceeded. 

What is said herein must be considered as applicable to the 1941 
appropriations only if and when the items referred to become law 
substantially as they now appear in the bill H. R. 8202. 


(B-3692) 
CONTRACTS—PRICE ADJUSTMENT 


Where a contract specifically states that adjustments in price for excavation of 
any greater or less amount of rock than the estimated amount indicated shall 
be made at the unit prices specified, there is no authority for disregarding 
the unit prices stipulated, and making adjustment under the equitable adjust- 
ment provisions of the contract, merely because of a major variation between 
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the estimfted quantity of rock and the quantity actually removed. Decision 
B-3692, dated September 23, 1939, authorizing an equitable adjustment 
where changes were made in the site and design of the buildings involved, 
distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
June 20, 1940: 


I have your letter of May 7, 1940, as follows: 


In my letter to you of May 9, 1939, I pointed out the limitation which was made 
upon time for awarding contracts from funds which were allotted under the 
provisions of the Public Works Appropriation Act of 1938 and the circumstances 
under which the following stipulation was included in the bid form, viz: 

“NotE.—The above bid is made with the understanding that should any addi- 
tions or deductions in the quantities shown on the drawings or required by the 
specifications become necessary in order to complete the project, additions to or 
deductions from the contract price will be made for the following materials on 
the basis of the unit prices given herein : 


Earth excavation (as specified) __....-._-_---..--- per cubic yard_. $0. 60 
Rock excavation (as defined by specifications)_...per cubic yard_. 7.00 
Reinforced concrete (in place, including forms 
en smermanmenguenseenene per cubic yard__ 25. 00 
Reinforcing steel (in place)__.__-__--_-__--______--..-- per ton. 80.00” 


It was stated in this communication that: 

“The intent in specifying the above-quoted unit prices was in order that minor 
adjustments, indicated by the soil-test data to be submitted by the contractor, and 
as otherwise required might be more readily affected. It developed that while 
in most cases only minor adjustments as contemplated were necessary there were 
several cases in which the changes to be made were of a major character and in 
connection with which it is not considered that the unit prices specified are of 
necessity applicable in view of the provisions of articles 3 and 4 of the contract.” 

In submitting this matter to you it was brought out that under contract 
VAc-006 at Veterans’ Administration Facility, Bedford, Massachusetts, the 
contract drawing stated that the estimated quantity of rock to be removed was 
1,200 cubie yards and that this estimate was based upon previous experience had 
by the Veterans’ Administration on other construction work it had performed 
at this Facility. It was also stated that the formation of the earth at the sites 
of the buildings under construction was of entirely different character than at 
the sites of the former buildings and that it was only necessary for the con- 
tractor to remove 424% cubic yards of rock. In view of this great variance 
between the estimated quantity of rock and that which was actually removed 
your decision was requested as to whether the Veterans’ Administration would 
be authorized to disregard the unit prices stipulated in the proposal and to make 
settlement with the contractor under the provisions of Articles 3 and 4 of the 
contract, providing for an adjustment on an equitable basis. 

Based upon your decision of May 29, 1939 (B-3692), Change Order “O” dated 
July 17, 1939, was issued under contract VAc-906 providing for a credit of $7.00 
per cubic yard for rock or a deduction of $8,102.50 for excavating 1,157.5 cubic 
yards less of rock than that called for in the contract at $7.00 a cubic yard. 
Credit allowances were made in this Change Order for earth excavation in 
amount $1,367.70. Pursuant to the provisions of Article 15 of the contract, the 
contractor (J. L. Robinson Construction Company, subsequently reorganized as 
the J. D. Hedin Construction Company) appealed to me from the finding of the 
contracting officer as represented by this Change Order, it being his contention 
that when figuring the job he assumed after an examination of the site and 
consultation with local excavators that the quantity of rock indicated on the 
drawings was reasonably correct and that in any event the unit prices would 
apply only for a small percentage variation of the quantities. The contractor 
submitted an agreement which he had with Dooley Brothers, Inc., for removal 
of the specified rock at $3.00 a cubic yard and has advised the Veterans’ Adminis- 
tration, informally, that he is prepared to submit his estimate sheets showing 
that this was the price on which his bid was based and upon which payment was 
made to Dooley Brothers, Inc. By letter dated April 23, 1940 (copy attached), 
the contractor has requested that there be submitted to you for decision the ques- 
tion of law involved in his appeal. 
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In connection with contract VAc-929 with Robert E. McKee for construction 
work at Veterans’ Administration Facility, Los Angeles, California, where ques- 
tion of the above-mentioned unit prices was also involved, you stated by letter 
of September 23, 1939, that: 

“On the basis of the facts as now understood, I have to advise that this office 
is not required to object to an adjustment of the contract price by the making 
of such reduction therein as you may determine to be reasonable and just, on 
account of the deductions in the contract work resulting from the change in 
site and changes in design of the buildings, without necessarily computing the 
reduction on the basis of the unit prices stated in the proposal on which the 
contract was based.” 

Accordingly, a Change Order was issued in connection with contract VAc—929 
making an equitable adjustment with this contractor as provided by Articles 3 
and 4 of the contract. 

I shall appreciate your further consideration of the claim of the J. D. Hedin 
Construction Company and if it should be your conclusion upon reconsideration 
of this matter that the Vetérans’ Administration would be authorized to disre- 
gard the unit prices stipulated in the proposal form action will be taken to 
make an equitable adjustment with the contractor as provided by Articles 3 and 
4 of the contract. 

You were informed in the decision of May 29, 1939, referred to in 
your letter, that the Veterans’ Administration would not be author- 
ized to disregard the unit prices stipulated in contracts Nos. VAc-906 
and VAc-929 in making adjustments under articles 3 and 4 thereof 
to cover deductions in the quantities of materials as shown on the 
drawings. This ruling, as it related to VAc-929, was subsequently 
reconsidered and by decision of September 23, 1939, you were ad- 
vised that this office would not object to the making of such reduc- 
tions in contract price “on account of the deductions in the contract 
work resulting from the change in site and changes in design of the 
buildings,” as were considered reasonable and just—and that any 
price changes so made were not required to be computed on the basis 
of the unit prices stated in the contract proposal form. In your 
present letter you invite attention to the conclusion reached in the 
decision of September 23, 1939, with respect to contract V Ac—929, and, 
apparently on the basis of that decision, you request reconsideration 
of the decision of May 29, 1939, as it relates to contract V Ac-—906. 

It appears from an analysis of the record in this case that the 
facts as they relate to contract VAc-929 are materially different from 
those relating to contract VAc-906, with the result that it does not 
necessarily follow that the statements made and the conclusions 
reached in the decision of September 23, 1939, have any material 
bearing upon the question now presented. The fact was stressed in 
said decision that after contract VAc-929 was entered into the site 
of the construction work was changed and, in addition, considerable 
changes were made in the design of the buildings. In other words, 
the contractor entered a bid with relation to buildings of a specified 
design to be constructed at a specified location, but after preparing 
his estimates and computing his bid on that basis he was asked to 
construct a building of different design on another site. The protest 


of the contractor in that case related principally to the fact that there 
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was nothing in the specifications, invitation, proposal form or draw- 
ings to indicate any change in location or in the design of the build- 
ing. After outlining these facts, and on the basis thereof, it was 
concluded in the decision of September 23, 1939, as follows: 

Clearly the deductions incident to these changes were not “necessary in order 
to complete the project” as originally contracted for. Therefore, it would not 
appear that the unit prices specified in the contract are controlling in the price 
adjustment made necessary by the action of the Government in changing the 
location and’ design of the buildings. Those unit prices had as their primary 
purpose the modification of the contract price by reason of any variations en- 
countered or changes required when the actual soil conditions at the site desig- 
nated in the contract become known. [Italics supplied.] 

It does not appear, however, that the site of the building constructed 
under contract V Ac—906 was changed or that any material alterations 
in design were made. On the contrary, the contract which the con- 
tractor was required to perform appears to have been the exact con- 
tract awarded to him. The basis of the complaint in respect to this 
contract relates to the fact that in constructing the building as called 
for in the specifications only 424% cubic yards of rock were found at 
the site shown in the contract, whereas the contract drawings indi- 
cated that an estimated quantity of 1,200 cubic yards of rock might 
be expected. It was made clear, however, that no guarantee as to 
quantity of rock was being made by the Government and that: 

* * * In the event any greater or less amount of the above defined rock 
be encountered than the total estimated amount indicated on the drawings, said 
difference in total amount shall be determined and payment for any such greater 
amount or credit for any such less amount of the above defined rock to be 


excavated shall be made subject to such adjustment as is provided by Articles 3 
and 4 of the contract and at the unit prices as specified in the Bid Form. 


The bid form specified a unit price of $7 per cubic yard for rock 
excavation, 

In your present letter there is quoted the statement contained in 
your letter of May 9, 1939, that “The intent in specifying the above 
quoted unit prices was in order that minor adjustments, indicated by 
the soil-test data to be submitted by the contractor, and as otherwise 
required might be more readily affected.” There is nothing in the 
terms of contract VAc-906 to indicate that the unit prices stated 
therein were only applicable in the case of minor changes; on the 
contrary, the contract refers (see provision quoted above) to adjust- 
ments “for any such greater amount or * * * any such less 
amount,” and in the bid form it is specified that the unit prices therein 
named shall apply in adjusting the prices in the case of “any addi- 
tions or deductions in the quantities shown on the drawings or re- 
quired by the specifications.” [Italics supplied.] The terms of the 
contract as they relate to this matter are clear and unambiguous and, 
consequently, may not be altered by any subsequent collateral state- 
ments as to what was intended by said terms, 
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Therefore, in response to your inquiry you are advised that the 
Veterans’ Administration is not authorized to disregard the unit 
prices stipulated in the bid form in making equitable adjustments 
with the contractor as provided by articles 3 and 4 of the contract, 
because the contract specifically states that such adjustments shall be 
made “at the unit prices as specified in the bid form.” 


(A-51623) 


CHECKS--DECEASED PAYEES—CANCELLATION AND REISSUANCE 
IN NAME OF DECEDENT 


Where checks issued to participants in the programs administered by the Agri- 
cultural Adjustment Administration are canceled because of their nonne- 
gotiation prior to the payee’s death, new checks may not be issued in the 
name of the deceased payee for the purpose (1) of obligating the appro- 
priation prior to the date when it would lapse and be carried to the “Sur- 
plus Fund,” and (2) continuing the availability of the proceeds through 
the medium of the “Outstanding Liabilities” accounts for payment upon the 
filing of a claim by a person entitled thereto. 


Acting Comptroller General Elliott to the Secretary of Agriculture, June 21, 
1 . 


I have your letter of May 24, 1940, as follows: 


In your decision A-51623, dated February 21, 1938, you authorized the field 
preaudit offices of the Audit Division to handle claims arising out of the death 
of participants in the programs administered by the Agricultural Adjustment 
Administration prior to their cashing the checks drawn in their favor. Accord- 
ingly, a procedure was developed under which such checks are canceled and 
encumbrances are set up in the amounts of the checks against the appropriations 
credited with the canceled checks. When claims for the proceeds of the checks 
are allowed, new checks are drawn by the Division of Disbursement, Treasury 
Department, pursuant to vouchers stated in favor of the proper claimants. 
This procedure, which has been in effect for over two years, has proven most 
satisfactory and has greatly aided the expeditious administration of the farm 
programs. However, a serious difficulty will arise on June 30 next, when the 
unexpended balance of the 1936-37 appropriation for “Conservation and Use of 
Agricultural Land Resources” lapses to the “Surplus Fund”, and on each suc- 
ceeding June 30, when subsequent annual appropriations for this purpose lapse 
to surplus. The object of this letter is to submit for your consideration and 
approval a plan to meet the impending situation. 

When an office of the Agricultural Adjustment Administration is advised by 
a Regional Disbursing Office that a check has been returned on account of the 
death of the payee, the cancelation of such check is immediately authorized by 
Standard Form 1044, irrespective of whether at that time a claim has been 
received from a personal representative, heir, or creditor of the decedent. As 
a result, we now have approximately 75 cases involving $1,200 in the North- 
east, East Central, and Insular Regions and a comparably small number in the 
other three Regions, wherein checks issued against the 1936-1937 agricultural 
conservation appropriation for the 1936 Agricultural Conservation Program have 
been canceled and the amount credited back to that appropriation, for which 
claims have not as yet been received. If claims are not received and approved, 
and checks issued prior to July 1 next, the claimants cannot be paid out of the 
lapsed appropriation, but must await Congressional action on the basis of cer- 
tifications of settlements by your office. The claimants’ rights to immediate pay- 
ment will have been thus abridged by the special procedure we put into effect. 
Under the usual procedure (or under this special procedure, if the checks had 
not been canceled or if your preaudit personnel had been authorized to “endorse 
the checks over” to the proper claimants) the right of the proper claimants to 
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immediate payment would continue to exist after June 30 next, as the amount 
of money due them would be in the “Outstanding Liabilities” account and would 
remain available therein indefinitely. 

The cancelation of each of these checks was authorized upon the assumption 
that the proper claimants would file claims in time to have them paid prior 
to July 1 next. Since it now appears likely that, for the cases under discussion, 
this assumption was incorrect, it seems reasonable that these cases should be 
handled like other cases wherein a check has been canceled through error and, 
upon discovery of that fact, a “dummy” voucher is stated, properly cross- 
referenced to the original paid voucher, for issuance of a new check in lieu of 
that erroneously canceled. 

Accordingly, it is proposed that prior to July 1 next, a “dummy” voucher 
be administratively certified in favor of each decedent for whom no claim has 
been made, supported by proper cross references to the former paid voucher 
and the canceled check, and that upon approval of such voucher by your field 
preaudit office, the Disbursing Office draw a new check in favor of the de- 
cedent. The “dummy” voucher will contain instructions that the Disbursing 
Office should immediately forward such check to your office for safekeeping. 
Thus, the amount of the check would, under your usual procedure, be trans- 
ferred to the “Outstanding Liabilities’ account at the proper time and there 
it would remain available for the rightful claimant. The outlined procedure 
should apply to cases handled in Washington as well as in the field. 

It is proposed that the foregoing procedure be followed each June with 
respect to the cases arising out of programs paid from appropriations which 
on June 30 of such year would cease to be available for expenditures, 

Under the suggested procedure checks would be issued to persons 
known to be dead. In 16 Comp. Dec. 805, it was held that the issu- 
ance of a check to a person known to be dead could not be sanctioned. 
It has been held that the issuance of a check to a person known to be 
dead is an act utterly void, and that the check itself was absolutely 
void, and that no act of anyone could breathe into it the breath of 
life, or make it of any value whatever. United States v. First Na- 
tional Bank of Coffeyville, 82 Fed. 410. In A-28843, September 27, 
1929, this office held that there was no authority to draw a check 
in favor of a person known to be deceased, and the check issued by 
the disbursing officer should, therefore, be canceled and payment of 
the amount due should be made to the personal representative by 
means of a direct settlement by this office. 

Where the payee named in a check dies subsequent to the issuance 
of such check, and in some cases where a check has been issued to a 
deceased person without notice of the person’s death, and it has 
been determined that the amount of the check was due the payee at 
the time of his death, and the check otherwise represents a legal 
obligation of the United States, and prompt application for payment 
of the amount is made on behalf of the estate or a distributee en- 
titled thereto, there has been adopted the procedure of disposing 
of the check by placing an appropriate indorsement thereon by this 
office making it payable to the person entitled to receive the pro- 
ceeds thereof. However, such procedure is an exception to the gen- 
eral rule requiring cancelation of checks when they cannot be cashed 
as drawn and, in effect, is tantamount to a settlement by this office, 


and may not be followed in any case without designating the per- 
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son entitled to receive the proceeds of the check and give a valid 
acquittance to the United States. 5 Comp. Gen. 480; 14 Comp. Gen. 
212. 

Section 5 of the act of June 20, 1874 (31 U. S. C. 713), provides 
that all balances of annual appropriations remaining on the books 
of the Treasury for two full fiscal years shall be carried to the surplus 
fund and covered into the Treasury. When checks have been can- 
celed under the procedure described in your letter the situation, 
insofar as the appropriation is concerned, is the same as though the 
check had not been issued. The amounts thereof revert to or remain 
in the appropriation, and the checks are no longer outstanding checks ; 
neither can the amounts thereof be considered as outstanding lia- 
bilities, but must be regarded as a part of the balance of the appro- 
priation which is required by the statute above cited to be carried 
to the surplus fund of the Treasury. 

By act of March 19, 1936, 49 Stat. 1183, funds were made available 
to enable you to carry into effect certain provisions of the Soil Con- 
servation and Domestic Allotment Act, and it was provided that said 
funds should remain available until June 30, 1938, for compliances 
during the calendar year 1936. It has been nearly four years since 
the farming practices were carried:out. If the persons entitled to 
payment have not yet filed claim for the amounts due, it is not be- 
lieved that any serious inconvenience should result in such cases 
where the claims have to be reported to the Congress as certified 
claims. In any event, such inconvenience as may result from the 
delay in the payment in such cases is due not to any action of the 
Government but to the claimants’ failure to file their claims promptly. 

In specific answer to the question you submit, I have to advise 
that there is no authority of law for the procedure you suggest. 


(B-10764) 


RETIREMENT FUND DEDUCTIONS—DECEASED EMPLOYEE— 
BENEFICIARY DESIGNATION DESTROYED BY WILL 


Where a decedent, by his last will, destroyed the trust reposed in a bank under 
his prior designation of the bank as beneficiary of the sum to his credit 
in the Civil Service Retirement Fund, and the trustee bank disclaims any 
interest in the fund, there is no objection to payment of said sum as though 
no beneficiary had been designated. 


Acting Comptroller General Elliott to the President, United States Civil Serv- 
ice Commission, June 21, 1940: 


I have your letter of June 10, 1940, as follows: 


The Civil Service Retirement Act of May 29, 1930, as amended, provides that 
upon the death of an employee the sum to his credit in the retirement fund 
shall be paid to (1) the beneficiary or beneficiaries named by him, (2) the executor 
or administrator of his estate, or (3) to the person or persons, in the opinion 
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of the Commission, legally entitled thereto, in the order of precedence indi- 
cated, and such payment shall be a bar to recovery by any other person. 

In decision dated July 10, 1987 (17 Comp. Gen. 15) the Acting Comptroller 
General held: 

“Under the provisions of the statute it is clear, therefore, that the highest 
right to receive payment of accrued annuity of a deceased employee of the 
Government is vested in the beneficiary designated in writing by him. The 
statement in the designation of the purposes for which the employee desired his 
beneficiary to use the fund was, and is, surplusage insofar as the United States 
is concerned, and—as summarized in the above-quoted letter—was so recognized 
by the employee in this case at the time the beneficiary was designated in writing 
to receive the payment. There is no legal authority for the United States to 
disregard that designation of beneficiary.” 

The Commission now has before it the case of an employee who designated 
as his beneficiary “First National Bank, Trustee, Montgomery, Alabama.” Fol- 
lowing the employee's death and in response to communication from this office, 
the Bank advised that it had no interest in the case and did not desire to make 
claim for the amount due. The reason given was that a little over a month 
prior to his death the employee, by making a new will, destroyed the trust there- 
tofore existing under which the Bank had been named as trustee. The officials 
of the Bank advised the employee at the time to execute and file a new designa- 
tion of beneficiary covering his retirement account, but the employee failed to 
take such action. 

Your decision as to whether the Commission would be legally authorized to 
disregard the designation and make payment to the duly appointed administrator 
of the deceased employee’s estate is respectfully requested. 


The regulations of the Civil Service Commission governing the 
designation and change of beneficiary under the retirement act provide 
as follows (quoting from the reverse side of Form No. 2806-1 entitled 
“Designation of Beneficiary”) : 


3. A revocation or change of beneficiary may be made at any time and without 
the knowledge or consent of the previous beneficiary, except that No CHANGE oF 
BENEFICIARY WILL BE RECOGNIZED UNLESS MADE IN WRITING ON THE Form 2806-1, 
ENTITLED “DESIGNATION OF BENEFICIARY,” AND FILED WITH THE CrviL SERVICE 
COMMISSION, IN DUPLICATE, PRIOR TO THE DEATH OF THE ANNUITANT OR EMPLOYEE. 
The duplicate copy of prior designation should accompany the change of bene- 
ficiary. A purported change of beneficiary in a duly probated last will and testa- 
ment of an annuitant or employee shall not be recognized as a valid change of 
beneficiary, but shall be construed as canceling and removing any beneficiary 
recorded before the date of the execution of the said will, and payment shall be 
made as though no beneficiary had been designated. 


See, also, decision of June 8, 1939, 18 Comp. Gen. 910, holding as 
follows (quoting from the syllabus) : 


Where the Civil Service Commission has found that the signature of an em- 
ployee on an instrument purporting to be a change of beneficiary to amounts to his 
credit in the Civil Service Reiiremeunt Fund was not properly witnessed as re- 
quired by regulations issued pursuant to general statutory authority given in 
the act of June 22, 1934, 48 Stat. 1201, and, therefore, that the instrument cannot 
be regarded as effective in that regard, objection is not required by this office 
should the instrument be given the effect of canceling or revoking the previous 
designation and payment of the amount be made to the estate of the employee 
in accordance with the order of preference stated in the said act, provided the 
Commission finds that the employee—while legally competent to do so—signed 
the instrument in question. 5 Comp. Gen. 249, distinguished. 


Accordingly, if it be established to the satisfaction of the Commis- 
sion that the decedent destroyed the trust by his last will and testament 
and that said document had the effect of canceling his designation of 
the First National Bank, trustee, as beneficiary, and having in mind 
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that the bank disclaims any interest in the case and does not desire to 
make claim for the amount due, this office would not be required to 
object to payment of the amount to the credit of the deceased employee 
in the retirement fund as though no beneficiary had been designated. 


(A-79026) 
LEAVES OF ABSENCE—RATE OF COMPENSATION PAYABLE 


Compensation is payable during leave of absence at the rate applicable toe the 
position from which the employee is excused from duty and not at the rate 
payable for the period during which the leave is earned, 

Permanent employees of the Alaska Railroad who are temporarily reassigned or 
promoted to positions at higher salary rates, and who are returned to their 
former position prior to the effective cate of granted annual leave, are en- 
titled to compensation for the leave so taken only at the rate applicable to 
the position to which returned even though no duty be performed under such 
reassignment or return before the leave is taken. 

Permanent employees of the Alaska Railroad who are temporarily reassigned or 
promoted to positions at higher salary rates, and who are granted annual 
leave while serving under the temporary assignment to take effect prior to 
return or reassignment to their former position, are entitled to compensation 
for the leave so taken at the higher rate of compensation of the temporarily 
assigned position for the entire period of the leave even though said leave 
may be in excess of that earned in the temporarily assigned position. 


Asting:; Comptoaien General Elliott to the Secretary of the Interior, June 22, 
1940: 


I have your letter of May 29, 1940, as follows: 


Will you please advise concerning the following matter relating to the applica- 
be of the leave act of March 14, 1936 (49 Stat. 1161), to employees of the Alaska 

ailroad : 

The Alaska Railroad’s working agreement with the clerks provides as follows: 

“Rule 14—Short Vacancy: Positions or vacancies of ninety (90) working days 
or less duration, will be considered temporary, and may be filled without bulletin- 
ing, provided that senior employees in immediate office or station be given pref- 
erence * * *%, 

“Rule 15—Long Vacancy: Positions or vacancies known to be of more than 
ninety (90) working days will be immediately bulletined. 

“Rule 27—Rating Positions: Positions (not employees) shall be rated and the 
transfer of rates from one position to another shall not be permitted.” 
ond the working agreement with the Maintenance of Way employees provides as 
follows: 

“Rule 4—An employee required to fill a temporary vacancy paying a higher rate 
of pay shall receive the higher rate of pay after eight (8) hours; but if required 
to fill temporarily a vacancy paying a lower rate, his rate will not be changed.” 

Frequently an employee is promoted to a higher paying position during a 
vacancy caused by a leave of absence and when the employee who was on leave 
returns the employee who was filling the vacancy will return to his former posi- 
tion and salary. Before resuming his former position, the latter employee may 
apply for leave of absence and it is generally convenient for the Railroad to grant 
it at such time because his position likewise has been filled by another employee 
during his temporary promotion. A similar condition exists when a carpenter is 
promoted to foreman at a higher rate of pay during the summer season and when 
the gang is laid off in the fall he will return to his former position as carpenter 
on another gang. These employees retain their status as permanent employees 
when they fill the positions paying the higher rate of pay. 

Section 8 of Executive Ord2r No. 7845 provides in part as follows: 

“Sec. 8. An employee whc is involuntarily separated from the service other 
than for cause due to his own misconduct shall be entitled to all of his accumulated 
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leave and enerent accrued leave and the date of his discharge shall be fixed so as 
to permit him to take such leave * * 
and in 16 Comp. Gen. 865 it was stated thet 

“Since leave is earned during all periods of active service, payment of compen- 
sation during such period must be at the last rate paid for active service on the 
basis that the period of leave is a continuation of such employment.” 

The Alaska Railroad takes the view that the above-quoted decision related to 
positions that were continued or where no service was performed for a period 
prior to the leave and that since leave is synonymous with work an employee who 
has been released from a position under conditions as stated above to return to 
another position and then goes on leave before performing any service in the 
latter position, is granted leave from the latter position and that the leave should 
be compensated for accordingly instead of at the last rate of pay for active service. 
May I be advised if the interpretation and procedure of the Alaska Railroad are 
correct. 

As Section 8 of Executive Order No. 7845 authorizes the fixing of the separation 
date of an involuntarily separated employee so as to permit him to use his aceumu- 
lated leave, it would appear to be along the same line if the transfer date of an 
employee who is returning to a former position were set so that he could take 
the leave earned at a higher rate of pay at the higher rate of compensation. 

A permanent employee who has leave to his credit is promoted to a position 
paying a higher salary for three months at the end of which time he is to 
return to his former position. If he is granted annual leave at the end of 
the three months and before performing any service in the position to which he 
is to return, may he be compensated for the first 644 days leave at the higher 
rate as he had accrued it at that rate and then be compensated for the balance 
of the leave at the rate for the position to which he is to return? 

The general purpose and intent of the leave statutes is to grant 
a right to be absent from duty without loss of pay during authorized 
periods of absence. The leave statute does not vest a right in the 
employee to be paid compensation during leave at the rate payable 
when the leave was earned. In other words, compensation is payable 
during leave at the rate applicable to the position from which the 
employee is excused from duty; not at the rate payable for the 
period during which the leave is earned. See section 4 (b) of the 
Annual Leave Regulations and section 11 of the Sick Leave Regula- 
tions, requiring refund for advanced leave “on the basis of the 
salary rate obtaining during the period of advanced (annual or sick) 
leave.” 

That general principle was applied in stating the rule quoted in 
your letter from decision of March 17, 1937, 16 Comp. Gen. 865, 867, 
it being understood that the leave there involved was taken at the 
end of one assignment and before starting upon another assignment; 
that is, upon the basis that the period of leave was a continuation 
of the prior employment. However, if an employee be actually 
reassigned or returned to his prior employment before the begin- 
ning of the leave granted, even though no duty be performed under 
such reassignment or return, the compensation rate payable during 
leave is the rate applicable to the position to which the employee 
is returned prior to the effective date of the granted leave; that is, 
the rate of compensation payable for the position from which the 
employee is excused from performing duty. Accordingly, the view 
expressed in the antepenultimate paragraph of your letter appears 
correct, 
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Referring to the question presented in the concluding paragraph of 
your letter, where the rate of compensation payable when the leave 
is earned differs from the rate of compensation payable when the 
leave is taken, the latter rate must be paid during leave. In the 
illustration given, only one rate of compensation during the same 
period of leave would be payable and that rate would be the -rate 
applicable to the position from which the employee is excused from 
duty. Therefore, if the employee were returned to his former posi- 
tion prior to the effective date of the granted leave, the only rate 
payable during leave would be that fixed for the said former position, 
but, on the other hand, if the leave were granted while the employee 
was serving under the temporary assignment to a position paying 
the higher rate to take effect prior to his return or reassignment 
to his former position, the higher rate of compensation for the posi- 
tion to which he was temporarily assigned would be payable on the 
basis that the leave is a continuation of such employment. 


(B-10208) 
CONTRACTS—CONGRESSIONAL INTEREST 


While under a narrow technical interpretation, section 3741, Revised Statutes, 
which requires that there shall be inserted in every Government contract 
“an express condition that no member of or delegate to Congress shall be 
admitted to any share or part of such contract,” lends itself to the view 
that inclusion of its express condition in a contract without previous ref- 
erence thereto in invitations to bid, etc., is sufficient compliance with its 
requirements, it would appear that invitations to bid, ete. should put bidders 
on notice of the express condition. 

Acceptance of a bid or proposal in which there has not already been inserted 
the condition required in every Government contract by section 3741, Re- 
vised Statutes, “that no member of or delegate to Congress shal! be admitted 
to any share or part of such contract,” would not be in conformity with 
the statutory requirement, for the bid when accepted constitutes a contract. 


Acting Comptroller General Elliott to the Secretary of the Navy, June 24, 1940: 


There has been brought to my attention contract No, N95m-155, 
November 3, 1939, with the Imperial Laundry Co., Birmingham, 
Alabama, for laundering hand towels. 

Upon examination of the contract in this office it was noted that 
the express condition required by section 3741, Revised Statutes, 
stipulating that no member of or delegate to Congress shall be admit- 
ted to any share or part of any contract or agreement entered into 
by or on behalf of the United States, was included in a purchase 
order issued pursuant to the contract, but that no reference to said 
condition was made in the invitation to bid, acceptance of which 
constituted the contract. By letter of February 2, 1940, the Audit 
Division of this office requested that future similar advertisements for 
bids include information to bidders that the express condition re- 
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quired by said statute would be included in any contract entered into 
pursuant thereto. The reply of February 19, 1940, from the Quarter- 
master, Headquarters U. S. Marine Corps, is in pertinent part as 
follows: 


The statute referred to mentions specifically that the requirements covered 
thereby must be incorporated in the contract, implying that same need not be 
incorporated in the proposal. Improper as this may seem because, granted that 
whatever requirement appears in a contract should be conditioned for in the 
proposal covering, the fact remains that the requirements of the statute in 
question do not appear in any Marine Corps bid forms; neither do they appear in 
any of the U. S. Standard Forms of bids or in the standard form of instructions 
to bidders. Such requirements do appear in Standard Form No, 33 (Revised), 
but, then, this is a combination form, i. e., Invitation, Bid, and Acceptance (Short 
Form Contract). 

In view of this fact, is it possible that the requirements in question need not 
be incorporated in proposals, as long as they appear in the order, inasmuch as 
already stated, the statute does mention specifically contracts and makes no 
mention of bids? In any event, if the Marine Corps proposal forms are incor- 
rect by such omission, then the Standard Forms of proposals are likewise incor- 
rect. Furthermore, it appears that you raise the question at hand only where 
Marine Corps forms are involved, but not where Standard Forms are involved. 
This raises the question as to why you differentiate when the same principle is 
involved. 

As a matter of information, there has been no change made in the use of Marine 
Corps and Standard proposal forms in the past and it is only recently that you 
have been raising this question, which is likewise not understood. 

Pending a reply hereto, the matter referred to in the concluding sentence of 
letter from this office dated 26 January 1940, file 149-4, addressed to your office, 
will be held in abeyance. This letter made reply to yours dated 17 January 1940, 
file A-JRA-CE. 


By letter of April 1, 1940, the Audit Division informed the Com- 
mandant, U. S. Marine Corps, that while the subject contract would 
not be further questioned by reason of failure to include in the invi- 
tation for bids the express condition required by section 3741, Revised 
Statutes, future similar invitations for bids should include the infor- 
mation to bidders that the express condition would be incorporated in 
any contract entered into pursuant thereto. In reply there was re- 
ceived from the Quartermaster, Headquarters U. S. Marine Corps, a 
letter of April 13, 1940, in pertinent part as follows: 

It appears that you have failed to consider the facts set forth in letter dated 19 
February 1940, in that you suggest the Marine Corps change its own proposal 
form, but then what should be done in instances where Standard Form proposals 
are used, bearing in mind that the same principle is involved in the opinion of this 
office, regardless of which form is utilized. 

The Marine Corps can easily rectify the alleged omission on its own proposal 
form, but cannot apparently rectify the matter on the Standard Form, which is 
approved by the President. Or is this office to understand that you are not 
interested in this matter when Standard Proposal forms are involved. If such is 
the case, this unquestionably is not being consistent. 


Steps to have the Marine Corps proposal forms rectified will be held in abey- 
ance until further information and instructions are received in the premises. 


Section 3741, Revised Statutes, 41 U. S. C. 22, subject to certain 
amendments from January 25, 1934, to August 26, 1937, inclusive, here 
irrelevant, is as follows: 


In every contract or agreement to be made or entered into, or accepted by or 
on behalf of the United States, there shall be inserted an express condition that 
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no member of or delegate to Congress shall be admitted to any share or part of 
such contract or agreement, or to any benefit to arise thereupon. 


Apparently it was the view of the Interdepartmental Board of Con- 
tracts and Adjustments, which formulated and promulgated for de- 
partmental use the United States standard forms to which the Quar- 
termaster refers in his letter of February 19, 1940, that the insertion 
of the “express condition” in a contract or agreement made by or on 
behalf of the Government was sufficient compliance with the statute, 
for, as he observes, those forms make no reference to the statutory 
requirement. But an analysis of the phraseology of the statute justi- 
fies question as to the correctness of that view, having in mind the 
fundamental principle of contract law that a proposal and acceptance 
constitutes a contract between the parties. It is to be noted the statute 
requires that in every contract or agreement to be made or entered 
into or accepted by or on behalf of the United States, there shall be 
inserted an express condition, etc. It would appear to have been the 
intent of the Congress that such an express condition should be a con- 
dition precedent to the making or entering into of any contract or 
agreement, or acceptance of any proposal offered to the Government 
for a contract or agreement, prior to its acceptance by or on behalf of 
the United States, rather than be made part of a purchase order sub- 
sequently issued pursuant to a contract or agreement already made, 
entered into, or accepted. If this be true, and it would appear to be the 
logical deduction from the language of the act, acceptance of a bid or 
proposal in which there has not already been inserted the express con- 
dition prescribed would not be in conformity with the statutory re- 
quirement, for the bid when accepted constitutes a contract. Espe- 
cially would this appear to be true where acceptance of a bid leaves 
nothing to be done further save to issue purchase orders pursuant 
thereto. It was said by the court in Profit v. United States, 42 Ct. 
Cls. 248, in referring to Government contracts: 

* * * ‘Tt is well settled that the common-law rule whereby all prior 
understandings are merged in the subsequent written contract cannot be 
strictly applied to contracts of this character, because they are required to be 
made by advertisements, bids, and acceptances. These three steps constitute the 
real contract, and the written instrument is merely a reduction to form of the 
intention of the parties, as expressed in the prior advertisement, bid, and 
acceptance. * * * 

If this be true when bid and acceptance contemplate a reduction to 
writing of the contract at a later time, it would appear to apply with 
even greater force to cases where no such future action is in view. 

Referring to the suggestion that “The Marine Corps can easily 
rectify the alleged omission on its own proposal form, but cannot ap- 
parently rectify the matter on the Standard Form, which is approved 
by The President”, attention is invited to Bureau of the Budget Cir- 
cular No. 207, June 29, 1927, announcing adoption, among others, for 
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general use of Standard Forms Nos. 30, 31, 32, and 33, comprising in- 
vitation for bid, bid, supply contract, and short contract forms, respec- 
tively, which expressly provides that “additional stipulations or in- 
structions deemed necessary, but not inconsistent with the provisions 
of these forms nor involving questions of policy, may be incorporated 
in the specifications, schedules, or other accompanying papers.” There 


would appear to be no inconsistency or question of policy in the in- 
clusion with and as a part of invitations for bids of a condition ex- 


pressly required by a statute of the United States. 

Also, referring to the suggestion that this office raises the question 
only where Marine Corps forms are involved, but not where standard 
forms are involved, it may be said that it is the view of this office that 
the express condition required by section 3741, Revised Statutes, 
should be included in every invitation for bids or with specifications, 
schedules, or other accompanying papers, issued by any purchasing 
agency of the Government, whether on standard Government forms 
or otherwise. Aside from the apparent intendment of the statute, as 
a matter of policy and clarity it would appear desirable that prospec- 
tive bidders should be apprised in advance of every pertinent condi- 
tion required as to any contract or agreement to be made, entered into, 
or accepted by or on behalf of the United States. But, as you no 
doubt are aware, the functions formerly exercised by the Interdepart- 
mental Board of Contracts and Adjustments were transferred to the 
Procurement Division, Treasury Department, by order of the Secre- 
tary of the Treasury, approved by the President on October 9, 1933, 
and that Division now is, primarily, charged with responsibility for 
prescribing and standardizing Government contract forms. Hence, 
any change in standard forms to incorporate in invitations for bids, 
bid forms, and instructions to bidders, either the express condition 
required by the statute or a specific reference thereto properly is for 
consideration by that Division. 

For the reasons stated, I am of the opinion that invitations for bids 
should put bidders on notice of the express condition in question, and 
certainly there can be no valid objection to such procedure. However, 
it may be conceded that the statute is not entirely free from ambiguity, 
and, under a narrow technical interpretation, lends itself to the view 
that inclusion of the express condition in a contract without previous 
reference is sufficient compliance with its requirements. 

Accordingly, this office will not be required to object if it be admin- 
istratively deemed to be contrary to the policy of your department to 
incorporate information as to the express condition required by section 
3741, Revised Statutes, in invitations to bid, or in specifications, sched- 
ules, or other accompanying papers, it being understood, of course, that 
such express condition is to be included in any contract entered into 
by your department. 
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(B-10712) 


CONTRACTS—AUTOMOBILE PURCHASES INVOLVING DISPOSITION 
OF USED VEHICLES 


Where a bidder offered an automobile to the Government at a stated cash price 
and such offer was not made contingent upon acceptance of his independent 
offer of a trade-in allowance on the Government’s used car, acceptance of the 
bid for furnishing the new car for cash resulted in a binding contract on that 
basis even though the used car was sold for cash to another bidder, and the 
contractor is liable for the excess cost to the Government resulting from his 
refusal to perform his contract. 


Acting Comptroller General Elliott to the Secretary of War, June 24, 1940: 


There has been received from the Chief of Engineers, a letter of 
June 6, 1940, with enclosures, as follows: 


The accompanying letter from the President, Mississippi River Commission, 
dated May 1, 1940, together with copies of the bids in question, are referred for 
determination as to whether the McLain Nash Company, Vicksburg, Mississippi, 
is liable for the additional costs amounting to $78.62 incurred due to the accept- 
unce of the bid of General Motors Corporation. This is the difference between 
the purchase price under the bid of General Motors Corporation (Buick Division) 
and the amount set forth in the lowest bid as to price by the McLain Nash Com- 
pany, 1709 Washington Street, Vicksburg, Mississippi. 

The record shows that the award of contract was tendered to the McLain Nash 
Company and that, upon notice that the used car was being sold to Carroll Gran- 
ger for $278.50 cash, the McLain Nash Company refused to perform in accordance 
with its proposal. Attention is invited to the fact that the McLain Nash Com- 
pany offered $47 for the used 1938 Buick automobile as compared with $275 
trade-in allowance from General Motors and cash bids from the Contractors 
Equipment Company of $277.77 and Carroll Granger, to whom the used automobile 
was sold, in the amount of $278.50. It is the opinion of this office that this bid of 
the McLain Nash Company was not proper for acceptance under any circum- 
stances, in view of the decision of the Comptroller General of January 16, 1939, 
A-92880, and related correspondence with respect to contract No. W-1092-eng-— 
6222 with the Bluff City Buick Company, Memphis, Tennensee. In this case the 
Bluff City Buick Company offered to furnish five Buick automobiles at $749 each 
with a trade-in allowance of $25 for five used automobiles. It was stated by the 
Comptroller General that the acceptance of the bid of the Bluff City Buick Com- 
pany resulted in the Government paying to the contractor approximately $200 in 
excess of the contract price for the new vehicle and that the restrictive bid of 
the Bluff City Buick Company should have been rejected in the interest of the 
Government. 

Since the enactment of the original price-limiting statute most successful bids 
for cars of the class here purchased are submitted direct by factories. Independ- 
ent dealers rarely submit bids low enough to receive consideration and, therefore, 
are not sufficiently experienced in such specifications to enable them to anticipate 
the action to be taken under invitations to bid which, as in this case, are not clear 
enough to place all bidders on notice of conditions of award. There is no 
definite statement in the invitation for bids in this case to place the McLain Nash 
Company on notice that the car may be sold for cash and the bid for purchase of 
the new car accepted, The words immediately preceding “Item 2” on page 3 
of the invitation for bids, in the opinion of this office, are confusing as to the 
basis of award under Item 1 (a) or Item 1 (b) and it is apparent, from the 
accompanying letter from the McLain Nash Company and the price quoted by 
this dealer on a car retailing for $1,545, that the invitation for bids was ambigu- 
ous to that bidder. 

Under the bids received it is clear that the used 1938 Buick automobile was 
worth from $275 upwards and the scceptance of the bid of the McLain Nash 
Company, carrying a trade-in allowance of $47, was improper. It is, therefore, 
recommended that no demand be made upon the McLain Nash Company for 
payment of the alleged excess costs in the sum of $78.62. 
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An examination of the bid of the McLain Nash Co., for brevity 
hereinafter referred to as McLain, who appears as the owner of the 
concern, shows that under item 1, calling for bids on furnishing one 
new sedan automobile, four-door, five-passenger, heavy-weight class. 
McLain bid (a) price delivered on car f. 0. b. point of shipment, placed 
on cars within 20 days from date of receipt of award, $747, and (b) 
delivered in Vicksburg, Mississippi, within 1 day from date of receipt 
of award for $747. These bids appeared on page 1 of the invitation 
and were absolute and without qualification. On page 3 of the invita- 
tion, trade-in allowance or cash bid was solicited on a used Buick 
sedan. McLain offered a trade-in allowance of $47 on this vehicle, 
but made no cash offer. He subtracted this $47 trade-in allowance 
offer from the price of $747 on the new vehicle, leaving a balance of 
$700 cash. The bid was complete upon its face, without ambiguity 
and just such a bid as is frequently received in response to solicitations 
involving the trade-in of used vehicles. There was no word or sug- 
gestion, or indication on the face or in the body of the bid that the 
price quoted on the new automobile was contingent upon receipt of 
the used vehicle at the trade-in allowance offered. The only reasonable 
understanding was that the bidder offered the new vehicle at a fixed 
factory or delivered price of $747 without regard to any trade-in, but 
was ready and willing to make a trade-in allowance of $47 for the 
used vehicle to be credited on the purchase price of the new car if the 
Government saw fit to accept the trade-in allowance offered. Thus, 
the Government was left free to accept the offer on the new vehicle 
and reject the trade-in allowance on the old one. Cf. A-92880, Janu- 
ary 16, 1939, to you, in which it was said that while a bidder is at 
liberty to offer as little by way of trade-in allowance as he may see 
fit, the Government must be left equally free to reject such offer if in 
its interest to do so. McLain’s bid of $747 for the new automobile 
f. o. b. Vicksburg, Mississippi, was accepted; his offer of $47 trade-in 
allowance on the old car was rejected for the reason that a much more 
substantial and advantageous cash offer for the used automobile was 
available. There is no suggestion that the contracting officer acted in 
other than entire good faith in the premises, and his action not only 
was correct and in accord with numerous decisions of this office and 
in the best interest of the Government, but was the only action proper 
under the conditions. 

When McLain’s bid was accepted for the new automobile a contract 
was consummated obligating the contractor a furnish the new sedan 
at the price of $747 f. o. b. Vicksburg, Mississippi. When he refused 
delivery unless the old automobile was turned over to him, the right 
immediately accrued to the Government under condition 4 of the con- 
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tract to purchase elsewhere and charge the excess cost, if any, against 
the defaulting contractor, holding him liable therefor. When the 
purchase was made at an excess cost of $78.62, the amount of McLain’s 
indebtedness to the Government by reason of his breach of contract 
was definitely fixed. 

There appears in the record no support for the view expressed in 
the above-quoted letter that the “bid of the McLain Nash’ Company 
was not proper for acceptance under any circumstances.” The case is 
immediately distinguishable from that considered in A-92880, Janu- 
ary 16, 1939, cited in said letter. In that case the bidder offered a 
trade-in allowance on the used vehicle involved so unconscionably low 
as to shock the conscience, and made acceptance of its offer for said 
used vehicle a condition precedent to acceptance of its bid on the new 
one. In this case, while the trade-in allowance offered on the old 
automobile was very low when compared with other bids received, 
the acceptance of the low trade-in allowance was not made a condi- 
tion precedent to the sale of the new automobile, and there was no 
valid reason why the bid of McLain was not for acceptance on exactly 
the basis upon which it was accepted. As said above, no other course 
would have been authorized, since the purchase of the new automobile 
from McLain and the sale of the used car to the highest cash bidder 
resulted in supplying the needs of the Government at the most rea- 
sonable price obtainable. McLain’s bid was not accepted “carrying a 
trade-in allowance of $47” as suggested in the final paragraph of the 
letter of June 6, 1940, but was accepted for the new car independently 
of the trade-in allowance offered for the old. 

It was not until after his bid for the new automobile had been ac- 
cepted—thus constituting a contract—that McLain contended that 
his offered price of $747 was “providing our bid of $47.00 was accepted 
on the Buick Sedan, U. 8. No. 5798, Motor No. 43529327,” and refused 
to deliver on the basis of his contract. 

It is a rule so often repeated and so well established as to be not now 
open to argument that the formulation, preparation, and submission 
of a bid for Government contracts is solely the responsibility of the 
bidder ; that in the absence of error or mistake apparent upon the face 
of the bid, or of such gross discrepancy between prices offered by the 
low bidder and those of others as to put a contracting officer upon 
inquiry, acceptance of the low bid as made creates a valid contract, and 
that if, thereafter, it develops that a bidder, through inadvertence, 
negligence, or otherwise, has omitted from or included in his bid some 
provision to his detriment, the consequence thereof must be borne by 
him. If it actually was McLain’s intention that the price quoted on 
the new automobile should be contingent upon acceptance of the 
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trade-in allowance offered by him on the used car, the fact should have 
been shown affirmatively on his bid when submitted. Failure to make 
such a showing was, at most, a unilateral mistake on the part of 
McLain, attributable to his own negligence in the preparation of his 
bid, for which no relief from the obligation of the contract may be 
given, and is fatal to any claim for relief from the consequence of his 
breach. “18 Comp. Gen. 465, and citations; 16 id. 1021; éd. 1054. 

Referring to the opinion expressed in the penultimate paragraph of 
the above-quoted letter that the invitation in this case was not clear 
enough to place all bidders on notice of conditions of award, and that 
it was confusing and ambiguous, it may be conceded that the invitation 
left something to be desired by way of clarity. But such lack of clarity 
as there may have been in the instant invitation would not appear 
sufficiently serious to mislead or confuse an average businessman. 
Moreover, the invitation was issued March 8, 1940, from the Engineer’s 
Office, Vicksburg, Mississippi. Mr. McLain’s business is located in 
Vicksburg. His bid was dated and the bids were opened April 2, 
1940. Assuming that McLain received a copy of the invitation within 
a reasonable time after it was issued, he had ample time to make 
inquiry of the Engineer’s Office for the clarification of any ambiguity 
or confusing language therein had he considered it necessary or 
desirable. 

The fact that McLain offered to sell to the Government for $747 a 
vehicle said to retail for $1,545 is not for consideration. The cor- 
respondence shows conclusively that $747 was the price he intended to 
quote. In letter of May 3, 1940, to the Chief of Engineers, McLain 
stated that “the reason for the low trade-in amount on the used Buick 
was due to the fact that we brought the price of our new car down, 
in order to get it within the $750.00 limitation.” 

It appears from the report of May 1, 1940, from the Engineer’s Office, 
Vicksburg, Mississippi, to the Chief of Engineers, that McLain re- 
peatedly promised to pay to the Government the amount of excess 
cost occasioned by the breach of contract, and that it was not until 
April 30, 1940, that he informed the contracting officer that he had 
decided not to send the check and would “let the matter work itself out 
in whatever way the Government decided to handle the matter.” It 
was after that (May 3) that he wrote the Chief of Engineers requesting 
his “interpretation of the proposal as submitted in this instance.” In 
that letter McLain stated : 


Inasmuch as I only offered a trade-in bid on the used car, and no cash bid 
was offered by me, I cannot understand how the Office here can construe a bid 
to mean that a new car is offered at such a price without trade-in; when no 
cash bid was offered by me. 
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Of course, the fact that McLain made no cash offer on the old car 
was a matter of no moment and had no bearing upon the evaluation 
of the bid. It is safe to estimate that 90 percent of bidders on new 
vehicles where trade-in of used automobiles is involved do not make 
cash offers for the purchase of the old cars independently of a sale 
of new cars to the Government, such offers being the exception rather 
than the rule so far as regular dealers in new automobiles are con- 
cerned. 

Upon the facts, and in conformity with established legal principles 
applicable, there is no legal basis for relieving the contractor from 
its obligation to the Government for the excess cost occasioned by the 
default. under the contract, and the amount is for collection in full. 
There is noted McLain’s statement in letter of May 3, 1940, to the 
Chief of Engineers that it is not the contractor’s intention “to be 
placed in the position of a defaulting contractor for the mere sum of 
$78.62,” which statement suggests the probability that it will remit 
the amount of the indebtedness without further delay upon demand 
therefor. 

The papers are returned herewith and it is requested that this office 
be informed when collection shall have been made. 


(B-10904) 


SUBSISTENCE ALLOWANCE—RESERVE ORGANIZATION ORDERED 
FOR TRAINING 


Members of a Marine Corps Reserve organization ordered for training and 
required to report to their station, for preparation, several hours in advance 
of their departure to the place of training, and to remain several hours 
after return from the place of training for the purpose of turning in equip- 
ment, are not entitled for such periods to the subsistence allowance provided 
by section 11 of the act of June 10, 1922, 42 Stat. 630, nor is said allowance 
payable to the members of such organization for the period of travel en 
masse to and from the place of training. 


Acting Comptroller General Elliott to the Secretary of the Navy, June 25, 1940: 
I have your letter of June 19, 1940, as follows: 


There is forwarded herewith for your consideration a letter from the Major 
General Commandant, Headquarters, U. 8S. Marine Corps, dated June 13, 1940, 
requesting an advance decision on the question therein presented relative to the 
right of members of the 10th Battalion, Marine Corps Reserve, to allowances for 
subsistence while on duty under orders, copy enclosed, dated May 1, 1940, 
directing such organization to proceed from New Orleans, La., to Parris Island, 
S. C., for active duty for training, and for return to New Orleans not later than 
midnight of June 30—July 1, 1940. 

Specifically, the question upon which your decision is desired is whether those 
members of the 10th Battalion, Marine Corps Reserve, proceeding from New 
Orleans, La., to Parris Island, 8S. C., and return, under orders of May 1, 1940, 
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may be regarded as in a travel status, including a temporary detention from 
the time of their arrival at the Armory in New Orleans, La., prior to 6: 00 a. m., 
to the hour of their departure from that place on June 16, 1940, so as to au- 
thorize the subsistence allowance for this period in accordance with the provi- 
sions of Table II A (a), Note 3, Executive Order No. 7293, dated February 14, 
1936; also, whether such subsistence allowance is authorized for the period be- 
tween the hour of return to New Orleans and the time of departure for their 
homes during the afternoon of June 30, 1940. 


The Major General Commandant’s letter is, in part, as follows: 
J part, 


1. In connection with the annual field training of Marine Corps Reserve 
organizations, a question arises as to allowances for subsistence under condi- 
tions as hereinafter described. 

2. As an example, the 10th Battalion, Marine Corps Reserve, New Orleans, 
La., is assigned to active duty on June 16, 1940, by orders of May 1, 1940, 
copy enclosed, and directed to proceed to Parris Island, 8. C., for training. The 
orders further provide for return of this organization to New Orleans upon com- 
pletion of training and for relief from active duty not later than midnight June 
30-July 1, 1940. Transportation for this organization will be provided by special 
train leaving New Orleans, June 16, 1940, at 8:00 A. M., arriving Port Royal, 
8S. C., June 17, 1940, at 6:00 A. M., and returning from Port Royal June 29, 
1940, at 8:00 A. M., arriving New Orleans, June 30, 1240, at 6:00 A. M. Accord- 
ing to the number of hours in actual travel status, as shown by the above 
schedule, a subsistence allowance for two-thirds of a day accrues on June 16 and 
June 29. The members of this organization are, however, required to report 
and assemble at the Reserve Armory in New Orleans not later than 6:00 A. M., 
June 16, in order to arrange and load equipment on train and perform certain 
other duties preparatory to their departure; likewise, upon return to New Or- 
leans, they are required to remain on duty at the armory for the purpose of un- 
loading and turning in equipment until afternoon June 30 before proceeding to 
their homes, The question involved is whether the members of the detach- 
ment may be regarded as in a travel status, including a temporary detention from 
the time of their assembly at the armory prior to 6:00 A. M. to the hour of their 
departure on June 16, so as to authorize the subsistence allowance for this 
period in accordance with Table II A (a), note 3 of the Executive Order of 
February 14, 1936, also whether such allowance is similarly authorized for the 
period between the hour of return to New Orleans and the time of departure 
for their homes during the afternoon of June 30. 


The copy of the order of May 1, 1940, addressed to the Commanding 
Officer, 10th Battalion, U. S. M. C. R., shows that the battalion— 
consisting of not to exceed 18 officers, Marine Corps Reserve, one med- 
ical officer, Naval Reserve, 306 enlisted men, Marine Corps Reserve, 
and five enlisted men, Naval Reserve, less advance and cooks details— 
is assigned to active duty extending from June 16, 1940, and is di- 
rected to proceed on that date to Parris Island, South Carolina, with 
directions to return to New Orleans, Louisiana, not later than mid- 
night June 30—July 1, 1940. Paragraph 6 of the order provides, in 
part, as follows: 

6. Transportation, subsistence en route, and transfers will be furnished as 


directed by the Quartermaster. * * * Meal tickets will be issued to furnish 
subsistence en route for enlisted men only. 


No provision of the order specifically authorizes the payment of a 
monetary allowance for subsistence to the enlisted men. In this con- 
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nection see 8 Comp. Gen. 82. Section 11 of the act of June 10, 1922, 
42 Stat. 630, contains the following provision : 

* * * To each enlisted man not furnished quarters or rations in kind there 
shall be granted, under such regulations as the President may prescribe, an 
allowance for quarters and subsistence, the value of which shall depend on the 
conditions under which the duty of the man is being performed, and shall not 
exceed $4 per day. These regulations shall be uniform for all the services 
mentioned in the title of this Act * * * and rations for enlisted men may 
be commuted as now authorized by law. 


The regulations of the President contained in Executive Order 
No. 7293, February 14, 1936 (amended by Executive Orders No. 
7831, March 7, 1938; No. 8107, May 3, 1939; and No. 8442, June 14, 
1940, the amendments not being material here), sets out a Table I for 
men on duty where quarters or rations in kind are not furnished and 
a Table II in pertinent part as follows: 


Men traveling on duty where cooked or travel rations are not furnished for the 
journey shall be granted daily allowances as follows: 


Travel status, including 
detention not exceeding 
three days at one place 


A.—Sleeping-car, stateroom accommodations 
or other quarters furnished: 
(a) Subsistence 


Note 1. When in a travel status allowances for subsistence shall be com- 
puted as follows for the day of departure from and arrival at station: The 
day to begin at midnight; for 18 hours or more in travel status, one whole day; 
for 12 hours or more but less than 18 hours in travel status, two-thirds of one 
day; for less than 12 hours in travel status, one-third of one day. No allow- 
ance shall be paid for the first day of a journey which begins after 6 o'clock p. m. 

oo = * ” * * * 

Note 3. Men absent under orders from their regular stations upon duty 
which involves travel and also temporary detentions during the journey shall 
be deemed to be traveling under orders during the entire period of such 
absence. Allowances for the periods spent in actual travel, including detentions 
not exceeding three days, will be computed as on a “travel status” basis. A\l- 
lowances for periods of detention in excess of three days shall be as indicated 
in Table II. For longer periods of detention at one place, the allowances 
prescribed in Table I will govern after the first thirty-one days. 


Under the provisions of law quoted and the regulations pursuant 
thereto, members of an organization cannot be regarded as in a travel 
status while at the station of their organization and there is clearly 
no authority in the regulation to include periods of preparation for 
departure or periods of unloading and turning in equipment after 
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return as traveling. Hence, the specific question presented is answered 
in the negative. 

Furthermore, it is not to be understood that this office, on the 
present record, concurs in the implied suggestion contained in your 
letter and the letter of the Major General Commandant to the effect 
that the monetary allowance for subsistence provided by section 11 
of the act of June 10, 1922, supra, is legally payable in the circum- 
stances here disclosed. 

The Marine Corps Reserve is established by section 2 of the Naval 
Reserve Act of 1938, 52 Stat. 1175, under the same provisions in all 
respects, except as may be necessary to adapt said provisions to the 
Marine Corps, as contained in the act providing for the Naval 
Reserve. Section 7 of the act provides: 

* * * enlisted men of the Naval Reserve * * * when employed on 
active duty or on training duty with pay or when employed in authorized 
travel to and from such duty, shall receive the same pay and allowances as 


received by * * * enlisted men of the Regular Navy of the same * * * 
rating, and of the same length of service. * * * 


Section 315, applicable to the Organized Reserves, provides : 


In time of peace, except as herein otherwise provided, members of the Naval 
Reserve in receipt of pay for the performance of drills, equivalent instruction 
or duty, or appropriate duties may be required to perform such training duty, 
not to exceed fifteen days annually, as may be prescribed by the Secretary of 
the Navy: Provided, That they may be given additional training or other duty, 
either with or without pay, as may be authorized, with their consent, by direc- 
tion of the Secretary of the Navy: Provided further, That when authorized 
training or other duty without pay is performed by members of the Naval 
Reserve they may in the discretion of the Secretary of the Navy, be furnished 
with transportation to and from such duty, with subsistence and transfers 
en route, and, during the performance of such duty, be furnished subsistence 
in kind or commutation thereof at a rate to be fixed from time to time by the 
Secretary of the Navy. 


The appropriation act of May 25, 1939, 53 Stat. 776, making appro- 
priations for the Navy Department for the fiscal year 1940 includes 
under “Marine Corps—Pay, Marine Corps” a provision: 

For pay and allowances of the Marine Corps Reserve (a) excluding trany- 
ferred and assigned men, $1,000,913; (b) transferred and assigned men, $534,21y, 
in all, $1,535,132 ; 

Under “General Expenses, Marine Corps” there is an item as 
follows: 


Marine Corps Reserve: For clothing, including clothing for aviation cadets, 
subsistence, heat, light, transportation, and miscellaneous expenses, $300,000; 


In the supplemental appropriation act of February 12, 1940, Public, 
No. 415, 54 Stat. 22, an additional appropriation was made as follows: 


For an additional amount for pay and allowances of the Marine Corps Re- 
serves, $553,572 ; 
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It is clear that when an individual member of the Reserve is trav- 
cling to or from active duty with pay, either for training or other- 
wise, he is entitled, if properly prescribed in his orders, to the mone- 
tary allowance for subsistence authorized by law and regulations for 
enlisted men of the Regular Marine Corps when traveling, and also, 
this would be true if several members of the Naval Reserve or Marine 
Corps Reserve traveled in small detachments either voluntarily or 
by order. In such cases there would be a “travel status” within the 
meaning of the regulations. 

But in this case it is understood that an organization consisting 
of approximately 300 enlisted men is moving under orders, as an 
organization, subject to the routine and limitations necessary to be 
placed on members of an organization while so traveling. In such a 
case, individual members of the organization cannot procure subsist- 
ence while en route as when traveling individually on regular trains; 
but provision must be made for feeding the entire organization by 
or under authority of the organization commander. There does not 
appear to be involved here any “travel status” such as would entitle 
the officers to mileage or the enlisted men to an allowance as for 
travel subsistence. It is understood that from time immemorial the 
enlisted personnel of such organizations so moving have been sub- 
sisted in kind, instead of being given a money allowance and per- 
mitted to procure food individually. The provisions contained in 
section 11 of the pay act of 1922, above quoted, were explained by the 
representatives of the six services in comments filed with the com- 
mittee in charge of the bill which became the Joint Pay Act of 
June 10, 1922, as follows, page 11, of— 

Hearings before a Special Committee of the House of Representatives Sixty- 


seventh Congress, * * * Saturday, March 18, and Monday, March 20, 1922, 
on H. R. 10972. 
7 * 


7 m a * s 
Enlisted men.—To enlisted men not furnished quarters or rations in kind, 
there are now allowed varying amounts for subsistence, or for subsistence and 
room. In exceptional cases, where these men travel from place to place for 
short periods, incurring expenses for transient accommodations at hotels, meals, 


etc., an amount equal to $4 per day is allowed. In the great majority of cases 
these amounts are much smaller. 


This bill establishes, under the direction of the President, uniform regulations 
for all services. There is no additional expense involved. 

It is not apparent to this office why, or under what authority, the 
enlisted members of a military organization of a company or more 
moving as a unit, whether on the march or by train or by water, are 
entitled to be paid the monetary allowance for subsistence, instead 
of being subsisted in kind—the subsistence in kind to be procured as 
authorized by law either by preparation by the organization’s mess 
personnel and facilities or by purchase. 
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AGRICULTURAL CONSERVATION PAYMENTS—DEDUCTIONS FOR 
MISUSE OF GOVERNMENT MATERIALS 


Amounts deducted from cash payments to agricultural producers participating 
in the 1939 agricultural conservation program, on account of misuse of 
material furnished by the Government are not collections of damages or pen- 
alties, and are not required to be charged to the appropriation and deposited 
for covering into the Treasury as miscellaneous receipts. 


Acting Comptroller General Elliott to the Secretary of Agriculture, June 27, 
1940: 


There was received your letter of May 3, 1940, as follows: 


There is transmitted herewith the application for payment submitted by T. E. 
Gowen, Nitro, West Virginia, under the 1939 Agricultural Conservation Program. 

The data on this application show that Mr. Gowen was furnished 600 pounds 
of triple superphosphate as a grant of aid by the Agricultural Adjustment Admin- 
istration. In accordance with section 15 of the 1989 Agricultural Conservation 
Program Bulletin, whenever materials are furnished to a producer by the Agri- 
cultural Adjustment Administration a deduction for the value of the material will 
be made from the payment otherwise earned. The Bulletin further provides that 
materials shall only be furnished under the Program pursuant to a producer’s 
request and agreement that if the producer uses the materials in a manner which 
is not in substantial accord with the purposes for which such materials were fur- 
nished, the deduction with respect to the materials misused shall be.twice the 
regular rate of deduction in order to compensate the Government for damages 
because of such misuse. 

In the instant case, the deduction, had there been no misuse of material, would 
have been at the rate of $.015 per pound and the total deduction would have 
been $9.00. The committee made a finding, which finding, subject to right of 
appeal by the producer, is final, to the effect that 300 pounds of triple superphos- 
phate were not used in substantial accord with the agreement under which it was 
furnished. Accordingly, the total deduction is $13.50 rather than $9.00. The 
action proposed by the certifying officer in this case is leaving in the appropriation 
the amount withheld as liquidated damages. 

It will be appreciated if you will advise us whether a procedure different from 
that prescribed in your decision of March 11, 1930, addressed to the Secretary of 
War, 9 Comp. Gen. 398, should be followed in cases where amounts are deducted 
from payments or are otherwise collected as liquidated damages for the misuse of 
materials furnished as grants of aid under agricultural conservation programs. 


The question presented is understood to be whether amounts de- 
ducted from soil-conservation payments for misuse of granted mate- 
rials are required to be charged to soil-conservation appropriations 
and deposited for covering into the Treasury as miscellaneous receipts. 
The cited decision, 9 Comp. Gen. 398, considered the matter of dispo- 
sition of amounts deducted as liquidated damages under Government 
standard form contracts, and is not particularly relevant to the mat- 
ter here involved, 

Section 8 of the Soil Conservation and Domestic Allotment Act, as 
amended by the act of February 16, 1938, 52 Stat. 31, provides: 

(b) Subject to the limitations provided in subsection (a) of this section, the 


Secretary [of Agriculture] shall have power to carry out the purposes specified 
in clauses (1), (2), (3), (4), and (5) of section 7 (a) by making payments or 
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grants of other aid to agricultural producers, including tenants and sharecrop- 
pers, in amounts determined by the Secretary to be fair and reasonable in con- 
nection with the effectuation of such purposes during the year with respect to 
which such payments or grants are made, and measured by (1) their treatment 
or use of their land, or a part thereof, for soil restoration, soil conservation, or 
the prevention of erosion; (2) changes in the use of their land; * * * In 
determining the amount of any payment or grant measured by (1) or (2) the 
Secretary shall take into consideration the productivity of the land affected by 
the farming practices adopted during the year with respect to which such pay- 
ment is made. * * * Rules and regulations governing payments or grants 
under this subsection shall be as simple and direct as possible, and, wherever 
practicable, they shall be classified on two bases: (a) Soil-depleting crops and 
practices, (b) soil-building crops and practices. 
* * * * * * * 


(d) Any payment or grant of aid made under subsection (b) shall be condi- 
tioned upon the utilization of the land, with respect to which such payment is 
made, in conformity with farming practices which the Secretary finds tend to 
effectuate any one or more of the purposes specified in clause (1), (2), (3), (4), 
or (5) of section 7 (a). [Italics supplied.] 

Under these provisions payments or other grants of aid to agricul- 
tural producers are not made as a matter of statutory or contractual 
right (United States v. Butler et al., 297 U. S. 1), but are in the 
nature of rewards in such amounts as may be determined by the Sec- 
retary to be fair and reasonable to induce agricultural practices to 
effectuate the purposes of the act. The amounts allowed may be either 
in cash or grants of other aid, or both, and, of course, the amount of 
cash payment which might otherwisé be made may be reduced by the 
value of other aid granted, or for failure to comply fully with the 
conditions and regulations governing the allowances. Such reduc- 
tions made in determining the amount of fair and reasonable pay- 
ment in a particular case do not constitute damages, liquidated or 
otherwise, or penalties, collected for the use of the United States, but 
merely result from matters properly taken into consideration in ad- 
ministratively determining the net amount of cash to be allowed and 
paid under the appropriations provided for carrying into effect the 
provisions of the said Soil Conservation and Domestic Allotment Act. 

In the case submitted it is proposed to reduce the cash payment 
which otherwise might be allowed Mr. Gowen by the amount of $13.50 
for 600 pounds of fertilizer furnished as a grant of aid. Such deduc- 
tion is computed at the rate of $0.015 a pound for the fertilizer fur- 
nished, plus the further amount of $0.015 a pound for 300 pounds of 
such fertilizer improperly used by the recipient. It is said that such 
further deduction is in accordance with section 15 of the 1939 Agricul- 
tural Conservation Program Bulletin providing that such materials 
shall only be furnished pursuant to a producer’s request and agree- 
ment that the deduction with respect to misused materials “shall be 
twice the regular rate of deduction in order to compensate the Govern- 
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ment for damages because of such misuse.” While the words “agree- 
ment” and “damages” are used, there was actually no sale of the 
material or any contractual status created, in view of the statutory 
provisions involved. In actual effect the “Agreement” is no more than 
a recognition by the producer of the Secretary’s conditions that any 
cash payment which might otherwise be allowed—not as a matter 
of right, but as a reward for compliance—would be reduced for grants 
of other aid furnished, and further reduced in the event of misuse 
of the materials granted. Under these conditions the extra deduction 
is not “damages” or a penalty accruing to, and collectible by, the 
United States, but is merely an element entering into the administra- 
tive determination of the fair and reasonable amount of cash payment 
to be allowed under the particular circumstances. It follows that the 
extra amount so deducted in computing the net cash payment is not 
a collection of damages or penalty for the use of the United States, 
and, accordingly, you are advised that such amounts are not required 
to be charged to the appropriation and deposited for covering into the 
Treasury as miscellaneous receipts. 


The application and accompanying papers transmitted with your 
letter are returned herewith. ' 




















(B-10720) 


ALLOWANCES IN KIND—CASH PAYMENTS DURING LEAVES 
OF ABSENCE 


Where the Secretary of War has determined the value of allowances furnished 
in kind to civilian employees on Army Transports, on a full-time basis rather 
than on an actual duty basis, the employees involved may not be paid the 


cash value of their allowances in kind during periods of absence on account 
of leave, 





Acting Comptroller General Elliott. to the Secretary of War, June 27, 1940: 


Consideration has been given your letter of May 31, 1940, Ref. 
WD 248.5 (4-22-40) M, as follows: 


The following instructions were issued by The Quartermaster General to the 
Superintendent, Army Transport Service, New York Port of Embarkation, 
Brooklyn, New York, and the Superintendent, Army Transport Service, San 
Francisco Port of Embarkation, Fort Mason, San Francisco, California, under 
date of March 27, 1940, re payment of allowances to the civilian employees 
serving on the Army Transports: 

“In the future, classified employees will be paid the value of their subsistence 
and quarters while on leave. Necessary funds will be made available for this 
increased expense. 

“This action will become effective April 1, 1940. It should be definitely under- 
stood by all concerned that this action cannot be used as a basis for claims for 
the value of subsistence and quarters which may not have been paid to any 
employees of the Army Transport Service while on leave prior to April 1, 1940.” 
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The Superintendent, Army Transport Service, Fort Mason, San Francisco, 
California, has raised the following question: 

“The policy outlined in paragraph 2 of 1st indorsement is not understood in 
view of the fact that so far as the records of this office indicate, the Comptroller 
has ruled that quarters and subsistence allowances to employees on transports 
are to be furnished in kind only, and cannot be paid in cash when employees 
are on leave. There have been three known claims submitted by employees 
serving under the jurisdiction of this office to the General Accounting Office 
claiming such allowances in cash while on a leave status, namely—L. C. Drew- 
son, late First Officer, Army Transport Service; G. A. Schmitt, Q. M. Agent, 
Army Transport Service; and Emil Deremberg, former 3rd Assistant Engineer, 
Army Transport Service. It is understood that all of these claims were rejected 
by the Comptroller General. This office has obtained copy of the decision in 
the case of Emil Deremberg, and copy is attached. It will be noted that, as late 
as August 28, 1989, the Comptroller sustained his former decision disallowing 
the claim. 

“In view of these decisions, it is not considered that a voucher covering pay- 
ment in case of quarters and subsistence allowances to transport employees 
while on leave, could be properly certified unless there has been a later decision 
nullifying the former action taken by the Comptroller General. The Finance 
Officer here has indicated informally that if such an account were presented to 
him, it would be necessary to forward same to the Chief of Finance for decision 
before payment. It is the thought of this office that unless favorable decision 
from the Comptroller General has already been received by your office, it would 
expedite the matter if an advance decision could be obtained as to the legality 
of this procedure before any accounts are presented for settlement.” 

In view of your decision of August 28, 1939, in the case of Emil Deremberg, 
B-4984, information is requested as to whether payments in cash, while on 
leave, of quarters and subsistence allowances to the employees on the Army 
Transports can be made under the instructions issued by The Quartermaster 
General under date of March 27, 1940. 


Section 3 of the act of March 5, 1928, 45 Stat. 193, is as follows: 


The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations for the fiscal 
year 1929 and thereafter of the character heretofore used for such purposes are 
hereby made available therefor: Provided, That the reasonable value of such 
allowances shall be determined and considered as part of the compensation in 
fixing the salary rate of such civilians. 


Paragraph 2a (1), c (2), g and h, Army Regulations 35-3840, 
March 15, 1937, promulgated by the Secretary of War pursuant to 
the above statute provides: 

* * * in the case of subsistence furnished on transports its value is hereby 
determined to be: Saloon mess, at the rate of $360 per annum; ship's officers’ 
mess, at the rate of $270 per annum; ship’s petty officers’, sailors’ and firemen’s 
mess, at the rate of $192 per annum; and Filipino mess, at the rate of $144 per 
annum, 

ce (2) Army transports.——On Army transports valuations will be given quarters, 
heat, light, equipment, and laundry service (except for personal articles which 
are not laundered at Government expense), at the rate of $15 per month for 
licensed officers, chief stewards, quartermaster agents, and quartermaster clerks ; 
and $5 per month for all other employees. 

g. Rates of pay and allowances.—The rates of pay of civilian employees in the 
field service will be the cash rates authorized and the value of such authorized 
allowances, as given in these regulations, as form a part of the total authorized 
compensation of the employee in each case. 





1034 DECISIONS OF THE COMPTROLLER GENERAL 


h. Adjustments or discontinuance of allowances.—Hereafter services will be 
engaged and appointments made at, and readjustments in rates of pay will be 
made to, amounts which will include the cash rates of pay in each case and the 
value of authorized allowances to be determined as directed in these regulations. 

The granting to an employee of any allowance of value in addition to his 
former total authorized compensation or the discontinuance of such an allow- 
ance theretofore forming a part of his total authorized compensation will be 
made in the same manner and by the same authority as increases or decreases 
in rates of pay are made. 

Whenever an allowance is granted to an employee in the service, its value, 
determined as herein directed, will be deducted from the cash payment of salary. 
Whenever an allowance to an employee is discontinued, its value, determined as 
herein directed, will be included in the cash payment of salary. In either case, 
if warranted by the conditions, recommendations may be submitted for an 
appropriate readjustment in the total rate of pay to the employee. 

i. Special cases.—If in special cases it is found to be necessary or desirable in 
the interest of the service to deviate from the rates herein established, chiefs of 
arms, services, and bureaus should present the cases to the Secretary of War with 
recommendations. 


The case of Louis C. Drewson, referred to by The Superintendent, 
Army Transport Service, Fort Mason, covered a claim for reimburse- 
ment of amounts deducted on account of subsistence and lodging while 
on leave of absence during the periods from September 24 to Novem- 
ber 23, 1935, and from July 1 to 31, 1937, while employed in the Army 
‘Transport Service. The claim was disallowed by settlement No. 
0296500, dated June 15, 1938. The case of George A. Schmitt, also 
referred to by the Superintendent, covered a claim for refund of 
$158.90 stated to represent deductions of 2214 days’ compensation dur- 
ing the period July 1, 1932, to March 31, 1933, covering 18 days’ legis- 
lative furlough, while employed as Quartermaster Clerk on the United 
States Army transport U. S. Grant. That claim was disallowed by 
decision A-57331, dated September 21, 1934. The claim in the case 
of Emil Deremberg was disallowed in settlement of August 13, 1938, 
and the settlement, upon review, was sustained in decision B-4984, 
dated August 28, 1939, the decision cited in your letter. 

In decision of June 30, 1930, 9 Comp. Gen. 528, 530, it was held that : 


It is within the discretion of the administrative office to determine the value 
of quarters and subsistence and other allowances furnished in kind either for 
period of actual duty only, exclusive of periods of authorized or unauthorized 


absence, or for full time, including periods of authorized or unauthorized 
absence. * * * 


See, also, 10 Comp. Gen. 493, and letter to the Secretary of War 
dated December 15, 1932, A~-45871. 

The effect of the cited decisions is that the Secretary of War is 
authorized, for employees in the War Department, to determine the 
value of allowances furnished in kind, on @ full time basis, in which 
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case no adjustment would be authorized in the rate of cash paid 
during periods of authorized absence from duty, or on an actual duty 
basis, in which event there would be for adjustment the rate of cash 
paid during authorized absence from duty. 

It is apparent from the regulations cited that the Secretary of War, 
pursuant to the statute, has prescribed a uniform system of deduc- 
tions applicable to employees in the Army Transport Service and that 
he has based the value of subsistence and quarters furnished in kind, 
on full time service, that is, the regulations do not provide for payment 
in cash of the value of quarters, subsistence, etc., during absence on 
account of leave. 

Accordingly, upon the basis of the applicable regulations and the 
cited decisions, the question presented in the concluding paragraph of 
your letter is answered in the negative. 











APPENDIX 


SYMBOLIZATION OF EMERGENCY RELIEF APPROPRIATION LIMITA- 
TIONS UNDER THE EMERGENCY RELIEF APPROPRIATION ACT OF 
1939, APPROVED JUNE 30, 1939 


{General Regulations No. 81—Supplement No. 5] 
Juiy 7, 1939. 


Special appropriation symbols and titles for use in accounting for appropria- 
tions ery by the “Emergency Relief ae Act of 1939,” approved 
June 30, 1939, are hereby prescribed as follows: 

Work Projects ADMINISTRATION 


APPROPRIATION ACCOUNTS 
650999 Emergency Relief, Work Projects Administration, 1940. 
FEDERAL CONSTRUCTION PROJECTS, 1940 


650999. 1 Emergency Relief, Work Projects Administration, Federal Con- 
struction Projects, 1940. 


FEDERAL CONSTRUCTION APPROPRIATION ACCOUNTS EXTENDED 


658/0999.0 Emergency Relief, Work Projects Administration, Federal Con- 
struction Projects legeoved under Prior Emergency Relief Acts, 
1938 and 1940. 
658/0999. 1 Emergency Relief, Work Projects Administration, Highways, Roads, 
and Streets, F ederal Construction Projects, 1938 and 1940. 


658/0999. 2 Rasta ¥ Relief, Work Projects Administration, Public Buildings, 


Parks, tilities, Flood Control, etc., Federal Construction Projects, 
1938 and 1940. 


In accordance with proviso in section 1 (a) that ‘“‘funds heretofore irrevocably 
set aside for the completion of Federal construction projects under authority of 
the Emergency Relief Appropriation Act of 1938, as amended, shall remain avail- 
able until June 30, 1940, for such completion * * a i the appropriation ac- 
counts established for the prosecution of construction projects by General Regu- 
lations No. 81, Supplement No. 4, making such funds available for 1938 and 
1939, are changed as above to read 1938 and 1940. Consistent therewith the 
availability of Expenditure Limitation Accounts 865000, 865001, and 865002 
are changed from 1938 and 1939 to 1938 and 1940. Expenditures and repayments 
relating to a construction project where funds have been irrevocably set aside in 
the above construction appropriation account ior its completion should be re- 
ported as heretofore under Expenditure Limitation Accounts 865000, 865001, 
or 865002, as herein amended, by the project number under which such con- 
struction project was approved. 


EXPENDITURE LIMITATION ACCOUNTS 


165000 Emergency Relief, Work Projects Administration, Non-Federal 
Projects, 1940. 

265000 Emergency Relief, Work Projects Administration, Federal Noncon- 
struction Projects, 1940. 

365000 Emergency Relief, Work Projects Administration, Federal Construction 
Projects, 1940. 

265004 Emergency Relief, Work Projects Administration, Supply Fund, 1940. 

265009 Emergency Relief, Work “Projects Adniinistration, Administrative 
Expenses, 1940. 
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Administrative expenses as prescribed in section 1 (c) are to be reported under 
Expenditure Limitation Account 265009 by projects, as follows: Salaries O. P. 
65-9-00-11, communication service 65-9—-00-12, travel 65-9-00-13, printing and 
binding 65-9—00—14, all others 65-9-00-15. Funds made available for Federal 
construction projects will be transferred from the master account ‘‘650999” to 
“650999.1.’’ Requisitions for advance of funds to disbursing officers will be pre- 
pared and drawn against the respective appropriation accounts listed above and 
documents evidencing expenditures and reimbursements will show the proper 
symbol and title of the expenditure limitation account to which the transaction 
pertains. There will be for reporting on Standard Form No. 1092 three classes of 
expenditures, as follows: (a) Expenditures on projects approved prior to July 1, 
1938 (by limitation and projects); (b) expenditures on Federal construction proj- 
ects (by limitation and projects); and (c) expenditures on all other projects (by 
expenditure limitation only). In the preparation of Standard Form No. 1092 
expenditures under each of the classes stated, supra, will be segregated and listed 
separately. 


NATIONAL YOUTH ADMINISTRATION 
APPROPRIATION ACCOUNT 
800999 Emergency Relief, National Youth Administrtion, 1940. 
EXPENDITURE LIMITATION ACCOUNTS 


280002 Emergency Relief, National Youth Administration, Part-time Work, 
1940. 

280003 Emergency Relief, National Youth Administration, Student Aid, 1940. 

280009 Emergency Relief, National Youth Administration, Administrative 
Expenses, 1940. 

The above expenditure limitation accounts for part-time work and student aid 
cover Federal nonconstruction projects. In the event non-Federal projects are 
avproved for the part-time work and student aid the first digit in the expenditure 
limitation account symbol will be changed from ‘‘2” to ‘‘1.”’ 








DEPARTMENT OF AGRICULTURE 







APPROPRIATION ACCOUNT 
010999 Emergency Relief, Agriculture, 1940. 





EXPENDITURE LIMITATION ACCOUNTS 











201—9 Emergency Relief, Agriculture, Administrative Fxpenses, 1940. 

201—0 Emergency Relief, Agriculture, Farin Debt Adjustment, 1940. 

20i—5 Emergency Relief, Agriculture, Loans, 1940. 

20i—41 Emergency Relief, Agriculture, Relief, 1940. 

201243 Emergency Relief, Agriculture, Farm. Security Administration, Assisting 
and Servicing Loans and Relief, 1940. 

201—-2 Emergency Relief, Agriculture, Water Facilities, 1940. 

201—4 Emergency Relief, Agriculture, Migratory Labor Camps, 1940. 

201—1 Emergency Relief, Agriculture, Kural Kehabilitation Projects, 1940. 












If it is desired to establish additional limitation accounts by buresus or offices 
advice of allotments to particular bureaus should be furnished this office and upon 
receipt thereof the expenditure limitation account will be established and bureaus 
and divisions concerned will be so advised. Requisitions for advance of funds 
to disbursing officers will be prepared and drawn against the appropriation 
account, and documents evidencing expenditures and reimbursements will show 
the full and proper symbol and title of the expenditure limitation account to 
which the transaction pertains. 


Pverto Rico REcONSTRUCTION ADMINISTRATION 
APPROPRIATION ACCOUNT 


050239 Emergency Relief, Interior, Puerto Rico Reconstruction Adminis- 
tration, 1940. 


FEDERAL CONSTRUCTION 















APPROPRIATION 





PROJECTS ACCOUNTS EXTENDED 


059/0999.1 Emergency Relief, Interior, Puerto Rico Reconstruction Adminis- 
tration, Highways, Roads and Streets, Federal Construction 
Projects, 1939 and 1940. 








— — © 


A 
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059/0999.2 Emergency Relief, Interior, Puerto Rico Reconstruction Administra- 
tion, Public Buildings, Parks, Utilities, Flood Control, ete., Fed- 
eral Construction Projects, 1939 and 1940. 


The Federal construction project appropriation accounts stated above and 
expenditure limitation accounts ‘805221’’ and ‘‘805222” have been extended to 
1939 and 1940. See explanation on page 1, under Work Projects Administration, 
Federal Construction Appropriation Accounts Extended. 


EXPENDITURE LIMITATION ACCOUNTS 


205239 Emergency Relief, Interior, Puerto Rico Reconstruction Administration, 
Administrative Expenses, 1940. 

205235 Emergency Relief, Interior, Puerto Rico Reconstruction Administra- 
tion, Loans, 1940. 

205230 Emergency Relief, Interior, Puerto Rico Reconstruction Adminstra- 
tion, Federal Projects approved under Emergency Relief Appropri- 
tion Act of 1938, 1940. 

205231 Emergency Relief, Interior, Puerto Rico Reconstruction Administration, 
Rural Rehabilitation, 1940. 


The above expenditure limitation accounts for loans and rural rehabilitation 
cover Federal nonconstruction projects. In the event non-Federal projects are 
approved for the loans and rural rehabilitation, the first digit in the expenditure 
limitation account symbol will be changed from ‘‘2’”’ to “1.” 


INDIAN SERVICE 
APPROPRIATION ACCOUNT 
050119 Emergency Relief, Interior, Indian Affairs, 1940. 
EXPENDITURE LIMITATION ACCOUNTS 


205119 Emergency Relief, Interior, Indian Affairs, Administrative Expenses, 
1940. 

205115 Emergency Relief, Interior, Indian Affairs, Loans, 1940. 

205116 Emergency Relief, Interior, Indian Affairs, Relief, 1940. 

205110 Emergency Relief, Interior, Indian Affairs, Projects for Farm Security 
Administration approved under Emergency Relief Appropriation 
Act of 1938, 1940. 

205111 Emergency Relief, Interior, Indian Affairs, Rural Rehabilitation, 1940. 


The above expenditure limitation accounts for loans, relief, and rural rehabilita- 
tion cover Federal nonconstruction projects. In the event non-Federal projects 
are approved for the loans, relief, and rural rehabilitation, the first digit in the 
expenditure limitation account symbol will be changed from “2” to “1.” 


ADMINISTRATIVE APPROPRIATIONS 
APPROPRIATION ACCOUNTS 


239009 Emergency Relief, General Accounting Office, Administrative Expenses 
1940. 

212139 Emergency Relief, Treasury, Procurement Division, Branch of Supply, 
Administrative Expenses, 1940. 

212199 Emergency Relief, Treasury, Division of Disbursement, Administrative 
Expenses, 1940. 

212189 Emergency Relief, Treasury, Office of the Treasurer, Administrative 
Expenses, 1940. 

212179 Emergency Relief, Treasury, Secret Service Division, Administrative 
Expenses, 1940. 

212059 Emergency Relief, Treasury, Accounts and Deposits, Administrative 
Expenses, 1940, 

204039 Emergency Relief, Executive Office, Bureau of the Budget, Administra- 
tive Expenses, 1940. 

227029 Emergency Relief, Federal Security Agency, Public Health Service, 
Administrative Expenses, 1940. 

219009 Emergency Relief, Civil Aeronautics Authority, Administrative Ex- 
penses, 1940, 
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Unitrep States Empioyers’ ComMpENsATION ComMMISSION 
APPROPRIATION ACCOUNT 


260999 Emergency Relief, United States Employees’ Compensation Commis- 
sion, 1 


TRANSFER ACCOUNT 
226009 Emergency Relief, Employees’ Compensation Fund (Special Fund), 1940. 
ExgcuTive OFFICE 


APPROPRIATION ACCOUNTS 





204009 Emergency Relief, Executive Office, Administrative Expenses, 1940. 
204029 Emergency Relief, Executive Office, National Resources lanning Board, 
Administrative Expenses, 1940. 


















When necessary other appropriation accounts or expenditure limitation accounts 
will be established upon request of administrative office concerned. 

When transfers of funds are made pursuant to section 11 (a), substantially the 
same system of symbolizing the transfer accounts will be used as that followed 
last year with the exception that the sixth digit, that is, the last digit, in the ex- 

nditure account will show the figure 7 which will represent funds transferred 
or the accomplishment and prosecution of the projects and the figure 8 will 
represent funds transferred for administrative expenses. 


Frep H. Brown, 
Comptroller General of the United States. 


RECEIPT AND APPROPRIATION SYMBOLS 
[General Regulations No. 84—Revised] 





JuLy 1, 1939. 


The following revisions of General Regulations No. 84 are necessary to modif 
the system of symbols prescribed therein so as to conform to an arrangement with 
the Treasury Department with respect to these revisions and also to provide 
greater simplicity. 

1. Paragraph 3 of General Regulations No. 84 is revised as follows: 


The prescribed symbols when applied to receipt accounts will be prefixed 
by two digits to denote the department or establishment through which the 
receipts are collected and deposited. The same symbols when applied to 
appropriation accounts will be prefixed as follows: 

(a) By a single digit (0 to 9) to indicate the fiscal year in the case of annual 
appropriations and by an X in the case of appropriations without fiscal year 
limitations. 

(b) Preceding the fiscal year designations there will be added also the two 
digits to denote the department or establishment under the jurisdiction of 
which the funds are available for expenditure. 
























Iliustration: 
Symbol G. R. No. 84 14-8465 
Symbol G. R. No. 84 (Revised) 14X8465 


2. In the case of all “trust fund,” “special fund,” and ‘‘general fund” appropria- 
tions without fiscal year limitation the symbol as above described will be used, 
that is, the dash (—) heretofore used will be displaced by the X. Accordingly, 
paragraph 5 of General Regulations No. 84 is modified to that extent. 

3. Paragraph 6 of General Regulations No. 84 is revised as follows: 


When an appropriation or a part thereof is transferred from one depart- 
ment or establishment to another under authority of law, the complete origi- 
nal symbol will be retained and to identify and distinguish the amounts 
transferred, decimal suffixes to be set forth in detail at a later date will be used. 


ee ee ee 
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4. To the fullest extent practical the foregoing revisions will become effective 
July 1, 1939, but no objection will be made to the continued use of symbols 
heretofore prescribed pending a reasonable time for giving effect to the changes 
herein contemplated. Advice regarding symbols of appropriations or parts 
thereof transferred (paragraph 3, hereof) will be given within the current month or 
shortly thereafter and pending the receipt thereof symbol] numbers heretofore 
prescribed will be used. 

R. N. Exxiort, 
Acting Comptroller General of the United States. 


STANDARD FORM MILEAGE VOUCHER 


(General Regulations No. 88—Supplement No. 1] 
Marcu 26, 1940. 


1. Paragraph 6 of section 5 of General Regulations No. 88, dated July 19, 1937, 
is amended to read as follows: 


6. The block under “Note” is arranged so that definite information may 
be shown by the traveler as to means of travel utilized and whether or not 
such transportation was at the expense of the United States. Spaces are 
provided for inserting the serial numbers of transportation requests and the 
—— of carriers on which issued, together with names of connecting carriers, 
if any. 


2. The present supply of Mileage Voucher, Standard Forms Nos. 1071— 
Revised and 1071a—Revised, original and memorandum, respectively, may be 
used until exhausted. 

R. N. Exxiort, 
Acting Comptroller General of the United States. 


CHECK DATA AND STATEMENTS OF DEPOSITARY ACCOUNTS TO BE 
FURNISHED BY DISBURSING OFFICERS; PROCEDURE FOR SAFE- 
GUARDING OF CHECKS; CHECK CANCELLATION; CHECK CORRE- 
SPONDENCE; ETC. 

(General Regulations No. 91} 


SEPTEMBER 26, 1939. 


General Regulations No. 31, dated September 1, 1923, and supplements Nos. 1 
and 2 thereto, dated June 30, 1926, and October 9, 1935, respectively; General 
Regulations No. 35, dated June 18, 1924; Bulletin No. 3, dated May 19, 1923, and 
supplement No. 1 thereto, dated August 16, 1927; and Bulletin No. 4, dated 
August 18, 1923, are hereby rescinded and the following regulations are prescribed 
in lieu thereof: 


1. Statements of ne Accounts and Lists or Copies of Checks Drawn to Be 
urnished by Disbursing Officers 


(a) In order that a more expeditious reconciliation of disbursing accounts and 
audit of the great volume of Government checks may be made by having available 
as soon as practicable a statement by each disbursing officer of his depositary 
account, and the necessary data relative to checks drawn, each officer drawing 
checks on the Treasurer of the United States or other authorized depositary will 
forward to the General Accounting Office, Check Section, on or before the tenth 
day of each month, a list of all checks drawn during the previous month, separately 
under each disbursing symbol, arranged in NuMERICAL OrpeR, or, in lieu of such 
lists, with carbon copies of such checks. The data to be furnished must include 
the number, amount, and name of the payee of each check drawn. 

(b) The “Statement of depositary account and report of checks drawn” should 
be prepared in form and contain information as follows: 
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STATEMENT OF DEPOSITARY ACCOUNT AND REPORT OF CHECKS DRAWN 


Checks drawn and statement of the depositary account of -_-_-__- . 
Symbol No. 


(Department) (Location or station) 
with the Treasurer of the U nited States (or other depositary) for the month of 


1 
Check book dikes at close of business. 


1 
Deposits entered on check book during ---- 
siele ane, 00) BEE attached 
list of certificates of deposit. 
Checks canceled during 
ae 


Adjustments (explain individually). 


Checks drawn during - ois i 

as per attached list or carbon copies of checks- 
Adjustments (explain individually) ; 
Check book balance at close of business, - 


Deposits in transit for deposit to checking account, not yet 
credited (per list attached). 


CHECKS DRAWN UNDER ABOVE SYMBOL: 





Date Check No. | Payee | Amount 





I certify that the above statement is correct and the list (or carbon copies of 
checks furnished which are true copies) of checks, includes all checks drawn by 
me on the Treasurer of the United States (or on a specially designated depositary 
to be named by the disbursing officer) under the symbol number and during the 
month stated. 


(Disbursing officer) 

(c) If a check is drawn in exchange for funds the notation “Exchange for cash”’ 
should be made on the check. 
+ (d) In certain exceptional cases where the volume of checks is unusually large 
and where carbon copies of schedules or abstracts (allotments of pay, etc.) can 
be prepared, showing name of payee, approval will be given, when requested in 
writing, to the furnishing of a copy of such documents in lieu of check lists or 
carbon copies of checks. 

(e) These regulations do not apply to postmasters’ official accounts maintained 
in local banks. 


2. Procedure for Handling Canceled and Spoiled or Voided Checks 


Where the amount of a check is not due the payee or his estate, or such check 
has been otherwise erroneously issued and is not properly payable, such check 
should be marked “Spoiled,” “Voided,” or “Canceled,” with the date of such 
action, as hereinafter outlined: 

(a) A check in the possession of a disbursing officer should be marked (1) 
“Spoiled” when it is mutilated or defaced in preparation to such an extent as to 
impair its negotiation, (2) ““Voided’’ when it is determined at the time of issue to 
have been erroneously or incorrectly drawn, no credit having been claimed in the 
officer’s accounts in connection therewith, or (3) ‘‘Canceled’”’ when credit has been 
claimed as a disbursement which subsequently is determined to have been errone- 
ous and the amount is not properly due the payee. 

(b) When the drawer is no longer disbursing, any undelivered check which is 
determined to have been erroneously issued should be forwarded by the disbursing 
officer to the General Accounting Office, Check Section, with a statement of the 
reasons why the amount is not due. If the General Accounting Office concurs in 
the determination that the amount of the check is not due the payee or his estate, 
the Secretary of the Treasury will be requested by this office to effect the necessary 
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transfer from the depositary account and cover the proceeds into the Treasury 
to the credit of the pertinent appropriation or fund, with personal credit to the 
drawer, such check being marked ‘‘Canceled, G. A. O ; csi 
and filed. (See in this connection paragraph (e) hereafter.) 

(c) Where it has been determined that an outstanding and unpaid check not 
in the possession of the drawer or the General Accounting Office has been errone- 
ously issued, or the proceeds are not otherwise due the payee or his estate, the 
Treasurer of the United States should be notified to stop payment thereon and 
the General Accounting Office, Check Section, informed of the reasons therefor, 
in order that the necessary notations may be made on the records before the 
check is reported for covering into ‘‘Outstanding Liabilities.”’ 

(d) Where checks in the possession of the General Accounting Office are not 
payable as drawn, they will be (1) “Canceled,” if the amount is not due the payee 
or his estate, or, if the payee or his estate is indebted to the United States, the 
amounts thereof will be directed by this office to be deposited into the Treasury 
to the credit of the applicable appropriation(s) or fund(s), or (2) ‘“Indorsed’’ if 
the check is to be made negotiable on the indorsement of any person other than 
the payee. 

(e) Notice of the action taken by the General Accounting Office with reference 
to cancellation of checks will be sent to the proper administrative office in order 
that appropriate entries nay be made in the administrative records canceling the 
previously recorded disbursement voucher to which the check pertains and to 
the drawer (disbursing officer), if still disbursing, in order that he may make 
appropriate record thereof. 

(f) Within 10 days after the close of the month each disbursing officer will list 
all checks canceled during the month on Standard Form No. 1098, Schedule of 
Canceled Checks, which form is hereby prescribed for such purpose. Such form 
will be prepared in quadruplicate by the disbursing officer and numbered con- 
secutively for each fiscal year. Each schedule must be completely executed and 
provide full responses under the several columnar headings, ete. The original 
and one copy of each of such schedules will be retained by the disbursing officer, 
the original to support and accompany his account current to the General Account- 
ing Office, and the copy for his files. Two copies, together with the canceled 
checks, wil] be forwarded, with the statement of depositary account and the list of 
checks drawn for the current month, to the General Accounting Office, Check 
Section, one copy of which will be receipted (by rubber stamp) and returned to 
the disbursing officer. 

(g) Spoiled and voided checks, accompanied by a separate list thereof, prepared 
in duplicate, will also be forwarded by the disbursing officer to the General Ac- 
counting Office, Check Section, with the statement of depositary account and the 
list of checks drawn for the current month. One copy of the list will be receipted 
(by rubber stamp) and returned to the disbursing officer. 


3. Undelivered Negotiable Checks and Unused Blank Checks 


(a) Disbursing officers having in their possession checks issued to pay obligations 
of the United States, which for any reason have remained undelivered for more 
than 3 full months from the last day of the month of issue, or which are held be- 
cause of indebtednesses of the payees to the Government, the total amount of 
which indebtedness is not known at the time due to the fact that the administra- 
tive or other investigations have not been completed, and those directed to be 
transmitted to the General Accounting Office by administrative officers for settle- 
ment for various reasons, should forward such checks, unless otherwise provided 
by law, to the General Accounting Office, Records Division, for safekeeping and 
lawful disposition. 

(b) Such checks should be forwarded by letter, in duplicate, in which is fur- 
nished a statement giving the name and symbol number of the disbursing officer 
and listing each check by number, date, amount, payee, payee’s last known 
address, voucher reference, and nature of the payment, that is, whether for salary, 
reimbursement of expenses, supplies furnished, etc. In connection with checks for- 
warded due to indebtedness of payees or for other reasons, separate letters should 
be prepared for each payee, giving full particulars with reference to the indebted- 
ness, etc., and citing previous correspondence had with this office, if any, in con- 
nection with the matters. Such checks will be receipted for on the copy of the 
forwarding letter which will be returned to the officer forwarding such checks. 
Upon completion of administrative investigations in connection with such irregu- 
larities, report thereof should be made to this office as provided by General Regula- 
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tions No. 50, Supplement No. 1, dated April 4, 1934, and there should be furnished 
a statement of the total amount found chargeable to the persons concerned 
(payee, etc.) and the appropriation(s) and/or fund(s) properly creditable with any 
recoveries. 

(c) All applications for checks transmitted in compliance with the above should 
be forwarded to the General Accounting Office, Claims Division. 

(d) In cases where there are errors in the names or designations of payees of 
checks drawn on the Treasurer of the United States or other depositaries, but the 
amounts are properly due, such checks should be forwarded to the General Ac- 
counting Office, Claims Division, accompanied by a complete statement of. facts, 
in order that authorizations may be placed thereon making them payable upon 
indorsement by the rightful payees in the usual manner. (See in this connection 
Bulletin No. 2 of this office, dated May 22, 1922.) 

(e) When a disbursing office is permanently discontinued, all issued checks that 
cannot be promptly delivered should be forwarded to the General Accounting 
Office, Records Division. 

(f) Disbursing officers returning unused blank checks to the Treasury Depart- 
ment, Division of Printing, should forward a copy of the letter of transmittal to 
the General Accounting Office, Check Section. When disbursing officers are re- 
lieved of disbursing duty and the blank checks on hand are transferred to their 
successors, copies of receipts for such checks should be furnished the General Ac- 
counting Office, Check Section, by the disbursing officer transferring such checks. 


(See in this connection Treasury Department Circular No. 8, dated November 8, 
1929.) 


4. Correspondence Relative to Irregularities in the Issuance, Delivery, and Negotiation 
of Checks 


In order that irregularities in the issuance, delivery, and negotiation of checks 
drawn on the Treasurer of the United States and other designated depositaries 
may be promptly investigated and the interests of all parties protected without 
duplication and needless expense, the procedure outlined below will be followed: 

(a) Where any irregularity is discovered after delivery or mailing of a check, a 
complete report of the facts should be promptly communicated in writing to the 
Treasurer of the United States or other designated depositary, requesting stoppage 
of payment. If the check is outstanding, appropriate action will be taken by the 
Treasurer of the United States or depositary. If payment has been made and the 
Treasurer of the United States or depositary has forwarded the check to the Gen- 
eral Accounting Office, the communication will be immediately referred to the 
General Accounting Office, Records Division, for appropriate action. If pay- 
ment has been made and the check is still in possession of the Treasurer of the 
United States or depositary, such action will be taken as is necessary under the 
reported circumstances. If it is known that the check has been paid and is in the 
files of the General Accounting Office, the said irregularity should be communi- 
cated to the General Accounting Office, Records Division, direct. If the check is 
drawn on a depositary bank, a copy of the notice to the bank should be forwarded 
to the General Accounting Office, Records Division. The amount of any over- 
payment in the particular account should be stated and the appropriation(s) 
and/or fund(s) indicated. 

(b) When the person entitled to the proceeds of a check reports its nonreceipt, 
the disbursing or administrative officer should furnish him by letter with a full 
description thereof and date of forwarding, and instruct him that if the check is 
not received within a reasonable time the letter should be forwarded to the Treas- 
urer of the United States or other depositary, over the payee’s own signature 
and correct post-office address, with a notation thereon to the effect that such 
check has not been received. If the check is drawn on a depositary bank the 
payee should be instructed to forward a copy of the letter, furnished for the pur- 
pose, to the General Accounting Office, Records Division, bearing a similar nota- 
tion. 

(c) If a complaint specifies loss or destruction of a check, the original complaint 
should be forwarded to the Treasurer of the United States and information given 
as to whether it was indorsed by the payee. 

(d) In order that investigations of irregularities may be expedited, information 
pertaining to, or photostatic copies of checks wi!l be furnished only to persons in 
immediate interest, such as payee and indorsers, and then only for known bona 
fide uses. Photostatic copies of paid checks will be furnished only when essential 
to the investigation, or upon a sufficient showing of other necessity therefor, sub- 
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ject to proper restrictions. Paid checks will not be returned except to the Treas- 
urer of the United States for reclamation. 

(e) Investigations and other action subsequent to notice of irregularities and 
nonreceipt of checks will be conducted by the Treasury Department or the General 
Accounting Office, as the case may be, direct with those concerned. 

(f) Any claim presented for amounts of checks recovered and deposited in the 
Treasury must be forwarded, with full administrative report and reference to the 
check involved, to the General Accounting Office, Claims Division, for settlement. 

Upon receipt of these regulations each department, independent establishment, 
and other governmental agency is requested to make requisition at once upon the 
Public Printer for a supply of the standard form herein prescribed, No. 1098, 
which it is estimated will be required for its particular service for the period ending 
June 30, 1940. In so doing it is understood and agreed by said departments, 
independent establishments, and agencies that they thereby consent to the plan 
of combining all the requisitions submitted and printing the total thereof in one 
edition to be delivered to the respective departments, independent establishments, 
or agencies, or placed in stock at the Government Printing Office, subject to their 
order, or partly delivered and partly placed in stock, as the case may be, and that 
they authorize the Public Printer to prorate the cost of printing and to render 
bill against each department, independent establishment, or agency for its propor- 
tionate share on the basis of the number of forms ordered by it. 


Frep H. Brown, 
Comptroller General of the United States. 
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Standard Form No. 1098 


Form approved by Comptroller General, U. 8. 


Submitted by ----- 


Date of issue 


The amount of the above check(s) will be charged on my account current for 
, under the appropriation(s) or fund(s) indicated. 


September 26, 1939 


ScHEDULE OF CANCELED CHEC 


(Department or establishment) 


(Station) ee] 


} D. O. Vou. No. ap- 

plicable and rea- 
Check No. son for cancella- 
tion 


Payee 


, 19 


By 
Title 


Schedule No. 
Sheet No. - 


KS 


Amount 


(Bureau or office) 
Symbol No. -..--.--.- 


a 


(Period of account) 


Appropriation or fund 
to be credited (sym- 


bol and title in full, 
including expendi- 
ture limitation) 
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SIGNATURE CARD 


[General Regulations No. 92] 
Fesrvuary 6, 1940. 


1. In order to provide more adequate means for auditing certain classes of 
benefit payments, such as retirement, pension, annuity, insurance, benefit com- 
pensation, etc., there is hereby prescribed Standard Form No. 1099, Signature 
Card, for use by all departments, establishments, and agencies of the Federal 
Government and the municipal government of the District of Columbia, author- 
ized to administer such benefits, as hereinafter set forth. 

2. A properly signed signature card will be secured from each NEW applicant 
for any of the above-described benefits. The applicant (payee) will be required 
to furnish in the space designated thereon his or her signature in the same style 
customarily used in the execution of documents and as it will appear in the 
indorsement on the payment checks to be issued by the disbursing officer. If a 
beneficiary is unable to write or where the individual signing the card is acting 
in a fiduciary capacity, such fact will be indicated in the signature space. As 
circumstances permit, each administrative office concerned will secure a properly 
signed signature card from each person NOW receiving similar benefit payments 
by forwarding a signature card to such persons upon change in their present 
benefit pay status requiring correspondence or other contacts with the payees 
by administrative officers, field agents, or employees, or upon special request for 
same by the General Accounting Office. 

3. Admininstrative offices will indicate in the spaces provided therefor the 
payee’s name, including fiduciary capacity if any, address, and identification 
number, as well as the name of the department, establishment, and bureau or 
office. The identification number will be the claim number, case number, pay 
number, account number, or other identification number assigned the payee and 
which must appear on the checks issued in payment of benefits to the applicant. 

4. Upon the signing of the signature card by the beneficiary in the space 
thereon provided all properly executed cards will be certified by the authorized 
administrative officer or designated employee who witnessed the signature of the 
payee in person or who verified the payee’s signature from comparison with 
claimant’s signature on applications or other official records in the administrative 
office. Spaces are provided in the administrative certificate for indicating the 
method of verification of the payee’s signature. 

5. Promptly upon approval of a claim by the administrative office, the Standard 
Form No. 1099, Signature Card, after having been verified and certified, will be 
forwarded to the Check Section, General Accounting Office, Washington, D. C. 

6. The name of the department, establishment, or agency concerned and the 
title of the certifying officer or designated employee may, when economical and 
advantageous, be overprinted on the standard form herein approved. 

7. Upon receipt of these regulations the departments, establishments, or 
agencies concerned are requested to make requisition at once upon the Public 
Printer for a supply of the standard form. In so doing it is understood and agreed 
by said departments, establishments, and agencies that they thereby consent to 
the plan of combining all the requisitions submitted and printing the total thereof 
in one edition, to be delivered to the respective departments, establishments, or 
agencies, or placed in stock at the Government Printing Office subject to their 
order, or partly placed in stock and partly delivered, as the case may be; and 
that they authorize the Public Printer to prorate the cost of printing and to 
render bill against each department, establishment, or agency for its propor- 
tionate share on the basis of the number of forms ordered by it. 

R. N. Exwiorr, 
Acting Comptroller General of the United States. 


246222™—40——-68 
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NOTICES OF EXCEPTIONS AND REPLIES THERETO; COLLECTIONS ON 
ACCOUNT OF SUSPENSIONS OR DISALLOWANCES; LIABILITY OF 
CERTIFYING OFFICERS 


[General Regulations No. 93] 
Marca 1, 1940. 


Notices or EXcEPTIONS AND Rep.ies THERETO 


1. For purposes of uniformity in the procedure for notifying accountable 
officers and others of exceptions taken in the audit of accounts, and in order that 
replies to exceptions may be promptly made to the General Accounting Office for 
excepted items which can be satisfactorily explained or for which collection and 
deposit can be made, and thus reduce the number of excepted items outstanding 
at the time accounts are stated for settlement, the following procedure will be 
observed by all departments, establishments, and agencies of the United States 
Government: 

2. In lieu of General Accounting Office Forms 2084, “Notice of Exception,” 
and 2085, “Reply to Exception,” the following form is hereby prescribed: 


STANDARD FORM 1100 “NOTICE OF EXCEPTION’ AND “REPLY TO EXCEPTION” 


Sample copy of the form, which will be 8 by 10% inches, is attached. 

3. When an exception is taken by the General Accounting Office, the reasons 
therefor will be stated on the prescribed form which will be prepared in septuple 
and distribution made thereof as follows: 

(a) Original and three copies will be forwarded to the accountable officer, the 
original to be returned to the General Accounting Office, 

(6) Two copies will be retained in the General Accounting Office, and 

(c) One copy will be transmitted to the administrative office concerned. 

4. Exceptions taken in the administrative examination of accounts, which are 
brought to the attention of, and which require appropriate action by, the General 
Accounting Office, will be treated in the same manner as exceptions originating 
in the General Accounting Office, except that the words ‘‘Administrative Excep- 
tion’”’ will be inserted on the form following the statement of the reasons for the 
exception. See also General Regulations 50, Supplement 1. 

5. The reply to an exception will be stated in the space provided on Form 1100; 
the original thereof, after being administratively verified, will be signed by the 
accountable officer and returned promptly to the General Accounting Office. 
Replies to exceptions will be given prompt consideration but advice as to the 
adequacy of such replies will not be furnished an accountable officer unless cir- 
cumstances prevent the settlement of the account within a reasonable time after 
the receipt thereof in the General Accounting Office, in which event there will be 
furnished from time to time, prior to settlement, a tabulation of outstanding items. 


CoLLectTions ON Account OF SUSPENSIONS AND DISALLOWANCES 


6. The procedure prescribed in General Regulations No. 63, and Supplement 
No. 1 thereto, dated April 7, 1927, and November 24, 1928, respectively, is hereby 
rescinded, and in lieu thereof the procedure hereinafter provided is prescribed for 
the prompt adjustment of collections on account of suspensions and disallowances 
in the accounts of accountable officers, including the Chief Disbursing Officer 
under the consolidated disbursing system. 

7. All collections made on account of suspensions or disallowances in an account 
will be reported to the General Accounting Office, using for such purpose Form 
1100, on which will be stated, with respect to the item listed thereon, a reference 
to the Schedule of Collections, Standard Form 1044— Revised, or to the Schedule 
of Voucher Deductions, Standard Form 1096, on which the item will be taken up 
and accounted for. Standard Form 1043— Revised, heretofore used for reporting 
collections of suspended or disallowed items, will no longer be used. If a collec- 
tion is made on account of a suspended or disallowed item in the accounts of an 
accountable officer or agent other than the accountable officer whose name is 
indicated in the heading of Form 1100, the name of such other officer or agent 
shall be indicated. 

8. Upon receipt by the General Accounting Office of advices of collections on 
Form 1100, the suspended or disallowed items for which collections are indicated 
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will be adjusted to the extent of the amounts reported as collected, and the reported 
collections will be subsequently verified with the applicable schedules of collec- 
tions, Standard Form 1044—Revised, or the schedules of voucher deductions, 
Standard Form 1096, when received in the officers’ accounts. Items reported on 
Form 1100 which cannot be identified with the items on standard forms 1044— 
Revised or 1096 will be restored as suspended or disallowed. When scheduling 
collections of suspended or disallowed items on Standard Form 1044—Revised 
detail references to the vouchers involved should be indicated on the schedules. 


LIABILITY OF CERTIFYING OFFICERS 


9. For the purpose of determining the liability of responsible certifying officers 
for improper certifications but without lessening the responsibility of other ac- 
countable officers, the following procedure will be observed: 

10. Upon receipt of notices of exceptions the administrative office concerned 
will promptly ascertain, from an examination of the retained records or other 
available data pertaining to the excepted items, whether the transactions were 
caused in whole or in part by improper administrative certification. When it is 
administratively determined that a transaction was caused by improper certifica- 
tion, the following notation will be made on Form 1100 in addition to such ex- 
planatory remarks as are pertinent to the questioned item: 


It has been administratively determined that the questioned item to the 
extent of $ was caused by improper certification by 
the certifying officer. (Name) 


For such improper certifications reported to the General Accounting Office on 
Form 1100, the administrative office will notify the certifying officer of his responsi- 
bility in the matter, and demand on account thereof shall be made upon all re- 
sponsible persons. 

11. The procedure herein prescribed shall become effective upon receipt by 
accountable officers of notices of exceptions on the forms herein prescribed. 


R. N. Exuiort, 
Acting Comptroller General of the United States. 


Standard Form No. 1100, 
GENERAL ACCOUNTING OFFICE 


NOTICE OF EXCEPTION 


Disbursing officer __- -. eeeele ie ance Symbol_..... D.O. Vou. No. -- 
Department and bureau ..__ ~~ ~~~ _-~- ~ Bu. Vou. No. 
Certifying officer — ; = ; Period _ _. 
Appropriation symbol and title ....- - - 

Credit for $- o MRR Whuk oon 
on the above-referred-to voucher will be withheld for the reason stated below 


unless a satisiactory explanation is made or the amount deposited prior to the 
next settlement of your account: 


Comptroller General of the Uniied States. 





REPLY TO EXCEPTION 


Administratively verified by 
Title 
I certify the toregoing explanation to be true and correet to the best of my 
knowledge and belief, 


(Accountable officer) 
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SYMBOLS FOR THE NUMBERING OF CONTRACTS, TRANSPORTATION 
REQUESTS, BILLS OF LADING, AND TAX-EXEMPTION CERTIFICATES 


[A-51601] 
JuNE 26, 1940. 


To the Heads of Departments, Agencies, and Independent Establishments Concerned: 
In accordance with the third and fourth reorganization plans of the President 
of the United States and Joint Resolution No. 551 approved June 4, 1940, pro- 
viding that such plans become effe.tive June 30, 1940, each of the activities 
involved should use the symbols herein assigned for all contracts entered into 
which obligate tunds available .or expenditure on and after June 30, 1940. 
2. The following detail symbols are hereby assigned for use by each oi the 
bureaus and agencies transferred or consolidated: 








. ‘ : Department, agency, or service to Symbol 
Name of activity transferred or consolidated which transferred Assigned 




























Department of the Treasury: Department of the Treasury: 


i 
Office of Commissioner of Accounts and ete -| Fiscal Service oe Tfs 
Division of Bookkeeping and Warrants_-_ | ...do -| Tfs 
Division of Disbursement Dookie Seo acede eae -| Tfs 
Division of Deposits ae iisisotesenat dota oskl Sabaaee cen ee 
Section of Surety Bonds._...__..__________-_-.-.-- | a EL cacctmoniinc whan tao ee 
Office of the Commissioner of the Public Debt ____- ...do vila ca Abie anh 
Division of Loans and Currency_._- niet abn do : piouuee Tfs 
Office of the Register of the Treasury ___- said pone ' iAsadieias Tis 
Division of Public Debt Accounts and Audit.____-| settee tain tnt  wodvuneineiteledtadiada Cua 
Division of Savings Bonds _____..........-.--.---- cee al ae 
Division of Paper Custody . eo cue B. scobsédedee nbd ee 
Office of the Treasurer of the United States ___.__. | do ot ual ae 
Federa) Alcoho] Administration ______- a cla Bureau of Internal Revenue_______| Taa 
Department of the Interior: | Department of the Interior: 
Busan OF Paeties. . 55.25. 25ii5.21 eile cc Fish and Wildlife Service. ___- | Ifw 
Bureau of Biological Survey ieee RL ie arg | aR ic. dic | Ifw 


Department of Agriculture: | | 

Soil Conservation Service.__..........---- adutsset Agency or agencies to be desig- | Isc* 
| nated by Secretary of Interior. 
Department of Agricuiture: 

























Division of Marketing and Marketing Agreements | Surplus Marketing Administra- | Asm 
of the Agricultural Adjustment Administration. tion. 
Federal Surplus Commodities Corporation. ____. -- ..do bo ilaaese dt AOD 
Tn | Department of Commerce: 
(Less specified surveys and researches) - - -_-_--- | Weather Bureau . Cwb 
Civil Aeronautics Authority ___. elie one Civil Aeronautics Authority ; Cea 
Department of the Interior: | Department of State: | 
Dominican Customs Receivership of the Division | Agency to be designated by Sec- | Sdc* 
of Territories and Island Possessions. | retary of State. | 
Various agencies: 
Interbuilding messenger functions. _............... | Post Office Department.__...._..._.- D 
Department of the Interior: | 
Saint Elizabeths Hospital. .......-. --.------.------| Federal Security aw Jatasiveiss.) ae 
Freedme.’s Hospital __---_.....-..--- ee do_. i se a al SAh 
I Alaa in natn ttt ebiecedeivanumsenalih sue do___- htcigd Vs SAh 
Columbia Institution for the Deaf_..............-_|__-_- ORicisacé ne eee SAh 
Department of Agriculture: | | 
Food and Drug Administration (Less functions of |_....do...................-.-.--..----- SAfd 
the Insecticide Act of 1910 and the Naval Stores 
Act). 
Department of the Navy: ‘ 
Vessels for Marine or Nautical Schools___...._...-- | United States Maritime Commission.._| MCns 





















*If new agency is designated; otherwise use present symbol of agency designated. 





3. Continuing contracts such as those for utilities, rentals, ete., which will not 
be completed on or before June 30, 1940, and which obligate funds available on 
and after June 30, 1940, should be designated by the present assigned symbols 
until renewed or a change order is issued, at which time the contract should be 
renumbered in accordance with the above list of symbols. The Audit Division, 
General Accounting Office, should be notified of such changes. Vouchers issued in 
payment of the renumbered contracts and all correspondence pertaining thereto 
should refer to the new symbol numbers. 

4. Contract numbers under the newly assigned symbols will start with number 
one in each case and continue consecutively. 

5. Where the symbols now in use are preceded by the letters “ER” the newly 
assigned symbols in each applicable case will also be preceded by “ER.” 
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6. It is requested that a list of station or location identification numbers 
administratively assigned by each department or agency for its various field 
activities be furnished this office as soon as possible, in order that such numbers 
may be approved and the department or agency promptly notified of such 
approval. 

7. United States Government transportation requests, bills of lading, and tax 
exemption certificates pertaining to the agencies affected by the reorganization 
plans, supra, except where the department or agency has centralized the functions 
of issue and control, should use the symbols herein assigned beginning with the 
serial number 1 as soon as possible. 

8. The procedure prescribed in General Regulations Nos, 46, 51, 69, and 86— 


Revised, pertaining to symbols, will, to the extent not herein affected, be followed 
as heretofore. 


R. N. Exuiort, 
Acting Comptroller General of the United States. 
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ABSENCES: 
See Leaves of Absence. 
ACCOUNTS: 
Disbursing officers and agents. See Disburs- 
ing Officers and Agents, accounts. 
General Account of Advances—losses of 
funds advanced—lack of authority for 
transferring the charge to an appropria- 


Symbols and titles—changes—Gen. Reg. 84 
(Revised), July 1, 1939 
ADJUSTED COMPENSATION: 
See Veterans’ Administration. 
ADVANCE PAYMENTS: 
See Payments, advance. 
ADVERTISING: 
Bidders—qualifications—bid rejection. See 
Advertising, bids, rejection, bidder's qualifi- 


Acceptance. See Contracts, awards; Con- 
tracts, offer and acceptance. 
Acceptance of other than lowest. See 

Advertising, bids, rejection. 

Evaluation: 

Freight rate uncertainties—in evaluat- 
ing bids f. o. b. destination, transpor- 
tation at Govt. expense there should 
be used only lowest rates which there 
is sound reason for believing will be 
obtainable by Govt., and use, in con- 
nection with audit and suspension of 
credit of paid transportation vouchers, 
of rates which, while not clearly applic- 
able, are nevertheless justified on basis 
of resolving doubts in favor of Govt. 
does not warrant use of those rates for 
bid evaluation purposes 

Government concessions—monetary re- 
turn to U. 8. from restaurant conces- 
sion in Nat'l. Zoological Park is only 
one of several considerations which 
necessarily are involved in selecting 
concessionaire, but comparison of 
value of financial return with value of 
other considerations should be made 
only after maximum financial return 
has been determined by advertising -- 

Interpretation—patent clause qualifica- 

tion—under patent clause in U. 8. 
Standard Form 32, a contractor could 
not be held responsible if Govt. after 
obtaining contract material, should 
combine it with other materials for use 
in such a way as to infringe some patent, 
and statement accompanying a bid, that 
bidder so understands said clause, does 
not disqualify bid for consideration 
along with other bids received 
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Bids—Continued. 
Mistakes. See Contracts, mistakes. 
Not required: 

Designs for U. 8. bond advertising 
literature—work preparatory to ob- 
taining dummy copy for procurement, 
by competitive bidding, of advertising 
literature for sale of U. S. Savings 
Bonds involves primarily personal 
services, and may be obtained by 
direct hire or contract without adver- 
tising if no employees in department 
are qualified for work and none are 
obtainable under Civil Service rules, 


Reports of death of social security bene- 
ficiaries—contracts by Social Security 
Board, without advertising, with State 
registrars to furnish information as to 
death of beneficiaries of Board, are not 
objectionable if for sole purpose of dis- 
continuing payments of old age pen- 
sion or other benefits, but such con- 
tracts may not cover claims in which 
applicant is required by law to furnish 
proof of death at his own expense. - - . -- 

Prize competitions—work preparatory to 
obtaining dummy copy for procurement, 
by competitive bidding, of advertising 
literature for sale of U. S. Savings Bonds 
involves primarily personal services, and 
may be obtained by direct hire or con- 
tract without advertising if no employees 
in department are qualified for work and 
none are obtainable under Civil-Service 
rules, ete. Procedure of fixing price and 
inviting submission of designs with 
award to one submitting best design, 
instead of solicitation of bids, suggested -- 

Qualified: 

Acceptance period—bid acceptance 
mailed after hour set for opening of 
bids on second day after day of said 
opening, but before midnight of second 
day, is an acceptance “‘within 2 days 
from the date of the opening” as re- 
quired by bidder’s offer, conditional 
offer not requiring that time be 
measured in hours from hour on which 
bids were opened __ _- ‘ ‘i 

Delivery failure or delay liability 

Patent infringement liability—under 
patent clause in U. 8. Standard Form 
$2, a contractor could not be held 
responsible if Govt. after obtaining 
contract material, should combine it 
with other materials for use in such a 
way as to infringe some patent, and 
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ADVERTISING—Continued. 
Bids—Continued. 
Qualified—Continued. 
statement accompanying a bid, that 
bidder so understands said clause, does 
not disqualify bid for consideration 
along with other bids received _-_--- 

Price uncertainty—bids which are so 
qualified as to render indefinite con- 
tract price to be paid should be rejected 
for uncertainty . . 

Stipulation for Government defense of 
State license law violation—A bid for 
construction of Govt. project in New 
Mexico may not be rejected solely 
because bidder is not licensed contrac- 
tor under State statute declaring it 
unlawful for any contractor to “offer 
to act in the capacity or purport to 
have the capacity of contractor” 
within said State without having a 
license therefor, but there is no author- 
ity to accept bid conditioned on U. 8. 
defending any action which State 
might take against an unlicensed con- 
tractor ...._. 

Rejection: 

Bidder’s qualifications—lack of State 
license—A bid for construction of 
Govt. project in New Mexico may not 
be rejected solely because bidder is not 
licensed contractor under State statute 
declaring it unlawful for any contractor 
to “‘offer to act in the capacity or pur- 
port to have the capacity of contrac- 
tor” within said State without having 
a license therefor, but there is no au- 
thority to accept bid conditioned on 
U. 8. defending any action which State 
might take against an unlicensed 
contractor 


Bituminous Coa] Act noncompliance: 

If determined that Bituminous Coal 
Act of 1937 forbids coal code mem- 
bers from selling coal to U. 8. at less 
than code minimum prices and ren- 
ders unenforceable such sale con- 
tracts, it still would be no part of 
duty of Govt. purchasing agencies 
lo predetermine matter by rejection 
of bid assumed to be in violation of 
code, burden of compliance with 
code being on contractors and not 
on Govt. or its purchasing agents 

Question whether Govt. agents may 
be authorived to reject bids of coal 
producers who are members of Code 
promulgated under Bituminous 
Coal Act of 1937, for furnishing coal 
to Govt. at prices below minimum 
prices which may be fixed pursuant 
to said act, is too doubtful to war- 
rant either accounting or adminis- 
trative officers of Govt. foreclosing 
its right to obtain coal on best terms 
available, in absence of statute or 
judicial determination 





Page | ADVERTISING—Continued. 


Bids—Continued. 
Rejection—Continued. 
Bituminous Coal Act noncompliance— 
Continued. 

Where former Bituminous Coal Com- 
mission entered finding that parti- 
cular coal company had violated 
employee organizing, etc., provisions 
of sec. 9, and it is now found in 
accordance with said act, that con- 
ditions with respect to employment 
in mines of company are substan- 
tially same as when finding was 
entered, no objection to rejection of 
low bid of said company to furnish 
coal . : sinners 

Indefinite price provisions—bids which 
are so qualified as to render indefinite 
contract price to be paid should be 
rejected for uncertainty_............ 

State price-fixing laws—bids for furnish 
ing cream which are qualified, in order 
to conform to order of State milk con- 
trol board, by reciting that bid prices 
are not below minimum prices fixed by 
said board and providing that contract 
prices will be increased in accordance 
with any increase in said minimum 
prices during contract period, should 
be rejected not only because they are 
uncertain, and do not conform to ad- 
vertised specifications, but because 
they include stipulations repugnant 
to statutory requirements of Federal 

Govt. and in Gerogation of its rights in 

contracting for supplies 

Subsequent acceptance with bidder’s 
consent—where all bids for construc- 
tion of housing projects in Dist. of Col. 
were rejected by Alley Dwelling 

Authority but it is now desired to 

rescind action taken and to accept 

lowest bid, and low bidder agrees to 

permit acceptance if made prior to a 

specified time, Authority may legally 

rescind its action and award contract 

to lowest bidder without readver- 

tising 2 opegt — 
Required 

Additional quantity purchases . 

Government bond sale advertising sup- 


plies—advertising, as to miscellaneous 
items, is required of Treasury Dept. in 
connection with procurement of litera- 
ture for advertising for sale of U. 8 
Savings bonds notwithstanding pro- 
curement through a Federal Reserve 
Bank 

Government concessions—proposal of 
restaurant concessionaire in Natl. 
Zoological Park to pay, for privilege of 
operating restaurant during next fiscal 
year, same price as stated in his present 
agreement, plus expense of moving 
into new building to be erected, may 
not be accepted without first ascertain 
ing, by advertising for bids, that no 
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ADVERTISING—Continued. 

Bids—Continued. 

Required—Continued. 
prospective concessionaire would pay 
lgae BER iics oiiicieei da xs 7 

Insurance—Farm Security Administra 
tion properties—nation-wide extension 
of insurance on Farm Security Adm. 
properties in one State which involves 
placing business with one company 
without advertising, is unauthorized, 
advertising to be on local and nation- 
wide basis, and there is for considera- 
tion also whether Govt. should not 
carry its own risk in view of its policy 
not to carry insurance 

Signatures. See Signatures. 
Withdrawals: 

Allegation of mistake. See Contracts, 
mistakes, bide, withdrawal. 

General rule is that proposals submitted 
under Govt. advertisement for bids 
may not be withdrawn after opened 
even before award is made, and that 
bidder is bound to accept award... 

Where invitation for bids referred to 
Standard Govt. Instructions to Bid- 
ders which provides, in par. 14, that 
“Bids may be withdrawn on written 
or telegraphic request received from 
bidders prior to the time fixed for 
opening,” and low bidder agreed to 
execute contract upon receipt of writ- 
ten notice of acceptance within 20 days 
from date of opening of bids, said bid- 
der was bound to accept award which 
was made within 20 days from date of 
opening . . . howd di , ers 

Invitations for bids—Congressional interest 
prohibition reference—while under nar- 
row technical interpretation, sec. 3741, 
R. 8., which requires insertion in every 
Govt. contract of “‘an express condition 
that no member of or delegate to Congress 
shall be admitted to any share or part of 
such-contract,”’ lends itself to view that 
inclusion of such condition without previ- 
ous reference thereto in invitations to bid, 
etc., is sufficient compliance with require- 
ments, it would appear invitations should 
put bidders on notice of express condition 

Personal services. See Personal Services, 
advertising requirements. 

Purchases or services without. See Adver- 
tising, bids, not required; Advertising, bids, 
required. 

Read vertisement—administrative disere- 
tion—where bidder, prior to opening of 
bids, had requested specifications be 
amended to permit furnishing flags of 
“well carded” cotton instead of ‘well 
combed" cotton but amendment was 
refused, there is no authority for modifying 
contract with said bidder to permit deliv- 
ery of ‘well carded” cotton flags at reduc- 
tion in price, but if administratively deter- 
mined that flags made from less costly 


Page 








ADVERTISING—C ontinued. 

“carded cotton’ will serve Govt.’s needs 
and that it will be in Govt.’s interest to 
secure such flags instead of insisting on 
contract performance, no objection to 
agreement with contractor for rescision of 
contract, and readvertising under proper 
amended specifications prsitepntatnitbens 

Specifications. See Contracts, specifications. 

Sufficiency—limited to persons found respon- 
sible, etc.—where administratively deter- 
mined, in connection with property 
acquired by Federal Housing Adm. by 
reason of default under mortgages insured 
by it, that a management contract would 
be in best interest of U. S. it may be con- 
sidered there has been compliance with 
sec. 3709, R. S. if bids are asked only of 
those found to be responsible, etc. to render 
such services satisfactorily in city or town 
where such property may be located, con- 
tract to be awarded to lowest of such 
ee 


AGENTS: 
Authority: 

Government officers and employees—con- 
tract modification. See Contracts, modi- 
fication. 

See, also, related subjects of Contracts, 
contracting officer's authority; Depart 
ments and Establishments. 


AGRICULTURE DEPARTMENT: 


Agricultural conservation program—mate- 
rial furnished by Government—<deductions 
for misuse—amounts deducted from cash 
payments to agricultural producers par- 
ticipating in 1939 agricultural conserva- 
tion program, on account of misuse of ma- 
terial furnished by Govt. are not collec- 
tions of damages or penalties, and are not 
required to be charged to appropriation 
and covered into miscellaneous receipts.... 

Appropriations. See Appropriations, Agri- 
culture Department. 

Farm Credit Administration. 
Credit Administration. 

Farm Security Administration. 
Security Administration. 

Forest Service—land purchases—appropria- 
tion obligation and payment availability . . 

Sugar Act of 1987—payments—State, county, 
and municipal agencies—term ‘‘person’’ as 
used in Sugar Act of 1937, includes State, 
county, and municipal agencies _ _ - 


See Farm 


Seo Farm 


AIRPORTS AND AIRWAYS: 


Foreign— establishment authority—clear ex- 
pression of Congress v. obtaining such 
authority by statute interpretation 

Privately owned— improvement with public 
funds—-landing fleld in foreign country 
funds appropriated for ‘Air Corps, Army” 
in acts, Apr. 26, 1980, and July 1, 1999, may 
not be used for improvement of foreign 
private landing field for use in emergency 
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‘ 


AIRPORTS AND AIRWAYS—Con. 
by U. 8. Army planes, provision for ‘‘oper- 


Page | ALASKA—Continued. 
tracts reserved in Alaska for school, hos- 


ation of airships” not authorizing estab- 
lishment of landing bases; provision for 
“establishment of landing and take-off 
runways” not referring to runways on 
such privately owned property; and use of 


pital, or other purposes, pursuant to act, 
May 31, 1938, are not “Indian reserva- 
tions” for revenue deposit purposes of said 
act of May 17, 1926. 16 Comp. Gen. 520, 
amplified 


such funds for foreign military landing base 


purposes, requiring clear expression there- ALIEN PROPERTY CUSTODIAN: 


for by Congress 679 Creation, functions, source of funds, ete... . 


ALASKA: ALIENS: 


Alaska Railroad—public building construc- 
tion—specific appropriation exclusive- 
ness—amount made available in Second 
Deficiency Appropriation Act, May 2, 
1939, under Alaska Railroad, for public 
building for which no other appropriation 
has been authorized or made, must be con- 
sidered as exclusively available therefor 
and may not be supplemented from other 
funds in absence of specific authorization 


Alaska Road Commission—fees for oaths of 
contract disinterestedness—appropriation 
availability—-postmasters in Alaska may 
not be paid fees from Alaska Road Com- 
mission appropriation for administering, 
under act, Aug. 5, 1939, “oaths of disinter- 
estedness” required by sec. 3745, R. 8 

Employees—transportation to and from 
place of work—allowance of transportation 
to and from place of work for skilled trades- 
men on Alaskan construction work may 
be provided for as part of their agreed com- 
pensation by contract of employment, or 
appropriate regulation, if their employ- 
ment is of type excepted from classification 
and their schedule or rate of pay is not 
otherwise fixed by law or regulations 

Fees for trapping licenses—erroneous collec- 
tion refund procedure—where claimant is 
entitled to refund of difference between fee 
for Alaska resident trapping license and 
that collected under erroneous belief she 
was an alien, refund will be made in pro- 
portion in which division was made be- 
tween Federal Govt. and Alaska, refund 
ftom Federal Govt.’s share previously 
covered into “Miscellaneous Receipts’ 
to be made upon settlement of G. A. O. 
from “Refund of Moneys Erroneously 
Received and Covered,” and refund from 
Territory’s share to be made by disbursing 
officer from other fees due Territory under 
Alaska Game Law, licensing officer to re- 
fund to appropriation from which paid 
difference between his compensation for 
issuance of resident license and that re- 
ceived __......_... 

Indian schools and hospitals—disposition of 
Proceeds from operations—where hospital 
is located on reservation designated in 
Alaska under sec. 2, act, May 1, 1936, pro- 
ceeds therefrom may be deposited to ’’In- 
dian moneys, proceeds of labor‘ in accord- 
ance with sec. 1, act, May 17, 1926, but 


See, also, Immigration; Labor .Department, 
Immigration and Naturalization Service. 
Employment: 
Statutory prohibition: 

Citizenship declaration by Federal 
Reserve Bank employee—employee 
of Federal Reserve Bank not being 
“person in service of the United 
States” within meaning of prohibition 
against payment of compensation to 
aliens contained in sec. 3, Labor De- 
partment Appropriation Act, June 29, 
1939, and made applicable to Com- 
merce Department, appropriations 
for Commerce Department may not 
be used to pay salary of Govt. employ- 
ee who on June 29, 1939, was employed 
by Federal Reserve Bank and who 
had filed declaration of intention to 
become citizen 

Fee basis employees—“‘designated”’ phy- 
sicians and dentists employed by 
Veterans’ Administration on fee basis, 
as well as “private” physicians and 
dentists and medical consultants 
similarly employed, who do not 
devote entire time or part time during 
prescribed tour of duty to work of 
Govt. and are not in status requiring 
them to take oath of office, but are 
engaged only in particular cases ad- 
ministratively referred to them, or in 
cases in which they are called for 
service, are not officers and employees 
of U. 8. within U. 8. citizenship re- 
quirements of sec. 5, Independent 
Offices Appropriation Act of May 23, 
1938 _ 

Filipinos—sec. 2, act, Aug. 7, 1939, pro- 
viding that pending complete with- 
drawal of U. 8. sovereignty over 
Philippine Islands, “citizens and cor- 
porations”’ of Islands shall enjoy in 
U. 8. “all of the rights and privileges 
which they * * * enjoyed therein 
under the laws of the United States in 
force at the time of the inauguration of 
the Government” of the Philippine 
Islands, is general in character and does 
not modify existing specific statutory 
provisions restricting Govt. employ- 
ment of Filipino and other non- 
citizens of U. 8 

Relief employees—money appropriated 
by Emergency Relief Appropriation 
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ALIENS—Continued. 


Employment—Continued. 
Statutory prohibition—Continued. 
Act of 1939, June 30, 1939, may not be 
used to pay any person—whether 
project worker or administrative em- 
Ployee—who does not make affidavit 
as to U. 8. citizenship 


Suspension from duty pending establish- 
ing of citizenship—where employee 
was suspended from duty pending 
establishment of his citizenship status, 
he may not be paid salary for period 
of suspension, except for accrued an- 
nual leave to his credit, notwithstand- 
ing restoration to duty and that court 
decision, in another case, during period 
of suspension removes doubt as to his 
American citizenship 

Registration: 

Fee disposition—Virgin Islands registra- 
tions—alien registry fees collected under 
act, Mar. 2, 1929, as amended, are “‘im- 
migration, and naturalization fees’’ 
within meaning of those terms in sec. 35, 
Organic Act of Virgin Islands of U. S8., 
and are for covering into treasury of 
Virgin Islands, and not into treasury of 


Fee requirement--registry of aliens resid- 
ing in Virgin Islands, for purpose of 
affording them benefits of naturalization 
and immigration laws of U. S., without 
collection of fee provided by sec. 1, act, 
Mar. 2, 1929, as amended, for registration 
of aliens who “‘Entered the United States 
prior to July 1, 1924,” is not authorized 
unless and until Congress so provides._- . 


Statutory authority—no statutory author- 
ity for registry of aliens as to whom there 


is no record of admission for permanent . 


residence in U. 8., except sec. 1, act, 
Mar. 2, 1929, which provides for registra- 
tion of aliens who “‘Entered the United 
States prior to July 1, 1924” 


ALLOWANCES: 


See Compensation, allowances; 
Pay allowances; Quarters; 
Allowance; Travel Allowance. 


Gratuities; 
Subsistence 
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Investigation prior to—appropriation avail- 
ability—credit, etc. reports—appropriated 
moneys not available for personal history 
reports on prospective Govt. employees 
in absence of specific authority, and pro- 
vision in 1940 Social Security Board 
appropriation, “for temporary employ- 
ment of persons or organizations, by con- 
tract or otherwise, for special * * * 
statistical, translating and _ reporting, 
engineering, and organizational services,” 
is not such specific authority as is required. 

Presidential: 

Applicability of Reorganization Act pro- 
motion, etc., ban—prohibitory compen- 
sation and classification change pro- 
visions of sec. 10 (b), Reorganization 
Act of 1939, do not apply to an appoint- 
ment by President, with consent of 
Senate, of person theretofore employed 
at lower salary rate__.._..............- 

Recess—where Administrator, Wage and 
Hour Division, Labor Dept., tendered 
resignation to President “effective, 
insofar as active duties are concerned, at 
the close of business October 16, 1939, 
but subject to accrued and current 
annual leave,”’ and acceptance of resig- 
nation was unqualified, vacancy will not 
occur until after expiration of annual 
leave granted Administrator and there- 
fore after adjournment of Senate, and 
recess appointment will not be affected 
by provisions of sec. 1761, R. 8. against 
payment of salary, prior to confirmation 
by Senate, of person appointed during 
recess of Senate to vacancy which 
existed while Senate was in session..... . 

Probational—employee in temporary or ex- 
cepted status—effect of 1939 Reorganiza- 
tion Act promotion ban—as sec. 10 (b), 
Reorganization Act of 1939, is prohibition 
only against change in classification or 
compensation during fiscal year 1940 of 
transferred employee, person who has 
temporary or excepted status in agency 
transferred by operation of Act may be 
probationally appointed to vacant posi- 
sition, but appointment must be to same 
grade as position held June 30, 1939, and at 
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ANNUITIES: 
See Retirement, 
» APPOINTMENTS: 


See, also, Compensation, generally; Personal 
Services. 


same compensation he received on said 
date, even though rate is more or less than 
entrance salary of grade to which proba- 
tionally appointed _. 
Recess. See Appointments, presidentinl. 
APPROPRIATIONS: 


Excess of grade minimum—temporary em- 
ployee continued in service—whether con- 
tinuance in service of temporary employee 
appointed pursuant to sec. 4, Civil Service 
Rule VIII, is under new appointment or 
extension of original one for nonpromo- 
tional purposes of rule 6, sec. 6, Classifica- 
tion Act, which provides that all new 
appointments shall be at minimum rate of 
grade, is matter within jurisdiction of Civil 
Service Commission 


Adjustment—deliberate charging of non- 
available funds—neither act, Aug. 5, 1939, 
perfecting consolidation of Lighthouse 
Service with Coast Guard, nor its legis- 
lative history, warrants any departure, in 
expenditure of funds of involved agencies, 
from sound accounting practice that public 
expenditures be charged directly to funds 
provided for them, and not to other funds 
with hope or expectancy of subsequent 
adjustment. 
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Cotton poo] payments—availability period 
interpretation—general rule that appro- 
priation made availabe until specified 
date may not be obligated after such date 
but may be used for payment of proper 
obligations at any time within two years 
after end of fiscal year current on speci- 
fied date, is not applicable to appropri- 
ation (Act, Apr. 5, 1939) for “‘Retirement 
of cotton pool participation trust certifi- 
cates” which fixes both a time limit for 
filing applications for payment and a 
subsequent date for termination of 
period of its availability ace 

Research work—availability for use at 
other than specified places—funds avail- 
able to Agriculture Dept. for performing 
research work at regional labvuratories 
being established pursuant to sec. 202, 
Agri. Adj. Act, 1938, may be used, pend- 
ing completion of laboratory buildings, 
for research work elsewhere of kind 
authorized by law to be performed by 
such laboratories 7 

Authorizations—effect on appropriation 

availability—act, Apr. 20, 1940, authoriz- 

ing making of appropriations for funeral 
expenses of Navy, etc., personnel does not 
increase scope of availability of appropri- 
ations theretofore or thereafter made in 
absence of provisions in appropriations to 
indicate such purpose. . .............-.--- 

Availability: 

Access to private libraries—inhibition in 
sec. 8, act, June 26, 1912, against payment 
of membership fees from appropriated 
funds, does not prohibit use of Securities 
and Exchange Commission’s expense 
appropriation for payment to a law 
library association of such charges as are 
necessary to secure access to its library 
facilities for official use of Commission’s 
attorneys even though such charges take 
form of stock purchases and membership 
assessments 

“Available until” definition—general rule 
that appropriation made available un- 
til specified date may not be obligated 
after such date but may be used for pay- 
ment of proper obligations at any time 
within two years after end of fiscal year 
current on specified date, is not applica- 
ble to appropriation (Act, Apr. 5, 1939) 
for “Retirement of cotton pool partici- 
pation trust certificates’ which fixes both 
a time limit for filing applications for 
payment and a subsequent date for ter- 
mination of period of its availability 

Beyond specified date—obligations and 
expenditures distinguished—general rule 
that appropriation made available until 
specified date may not be obligated after 
such date but may be used for payment 
of proper obligations at any time within 
two years after end of fiscal year current 





on specified date, is not applicable to ap- 
propriation (Act, Apr. 5, 1939) for ‘‘Re- 
tirement of cotton pool participation trust 
certificates” which fixes both a time 
limit for filing applications for payment 
and a subsequent date for termination of 
period of its availability. 

Books. See Books, Periodicals and News- 
papers. 

Burial expenses. See Burial Erpenses 

Corporate stock purchases. See Corpora- 
tions, stock. 

“orrespondence courses—where Secy. of 
War determines correspondence courses 
are best suited to enable Army person- 
nel to acquire essential knowledge of 
specialties incident to aviation, such 
courses may be considered as authorized 
by sec. 2, act, Apr. 3, 1939, providing for 
details at educational institutions, ete 

Fees, membership, etc. See Fees. 
Investigations—reports. See Reports. 
Joint Federal and Dist. of Col. steam main 
construction—if administratively deter- 
mined proposed extension of steam 
mains from Central Heating Plant is 
primarily requisite for service of Federal 
buildings existing or to be constructed, 
and not primarily for extending service 
to new Dist. of Col. buildings, and that 
construction for such purposes would be 
warranted at this time, Federal funds 
are available for such purpose under 
arrangement whereby District contrib- 
utes its fair share to overall cost of con- 
structing extension, in lieu of, and not to 
exceed cost of, constructing its own line 
to connect with existing main as re- 
quired by act, June 21, 1939_._- 
Marihuana destruction—property owners 
v. Government personnel—if determined 
administratively that marihuana grow- 
ing on private lands may be destroyed 
more effectively and economically by 
direct means than by requiring property 
owners to effect such destruction, no 
objection to employment of such per- 
sonnel as may be required for such pur- 
Medical records of hospitalized officers— 
Civilian Conservation Corps funds for 
fiscal year 1939 not available for payment 
to private hospital for copies of its 
clinical records for use by board of officers 
in determining whether disability for 
which Army Reserve officer was hos- 
pitalized, while on ordinary leave of 
absence from said Corps, was incurred 
in line of duty ad alealtd 
Motion picture equipment—purchase of 
motion picture projectors, amplifiers, 
loudspeakers, ete., for showing of films 
for study by specialists engaged in their 
preparation and in undertaking and 
prosecution of laboratory work author- 
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penses of Geological Survey, not specifi- 


ized under Department, is authorized 
from funds provided for construction of 
Agriculture Dept. buildings in Wash- 
ington made available for “ fixed labora- 
tory equipment and fixed mechanical 
equipment incident thereto’’_- 

Personal services. See Personal services. 

Reports. See Reports. 

Stationery. See Stationery. 

Substantial property improvements with 
annual maintenance, etc. appropria- 
tion—appropriation “‘Aviation, Navy,” 
1940, providing for maintenance, repair, 
and operation of air stations, is not 
available for purchase from power com- 
pany of electric lines, etc. installed at 
naval air station and constituting sub- 
stantial property improvements, ex- 
penditures under such an annual pro- 
vision being limited generally to current 
maintenance, etc., expenses. 

Tse at other than specified places—funds 
available to Agriculture Dept. for per- 
forming research work at regional labora- 
tories being established pursuant to sec. 
202, Agri. Adj. Act, 1938, may be used, 
pending completion of laboratory build- 
ings, for research work elsewhere of kind 
authorized by law to be performed by 
such laboratories 

Water. See Water. 


Commerce Department: 
Coast and Geodetic Survey: 
Public Health Service officer details: 
Pay and allowance expenditures in 


connection with Public Health 
Service medical officers detailed for 
duty on vessels of Coast and Geo- 
detic Survey under act, Apr. 26, 1939, 
are for reimbursement to Public 
Health Service from 1940 Coast and 
Geodetic Survey appropriation for 
“Pay of officers and men on vessels” 
rather than “Pay, commissioned 
officers” 

Traveling expense, and transportation 
of household effects, reimbursable 
expenditures in connection with 
Public Health Service medical offi- 
cers detailed for duty on vessels of 
Coast and Geodetic Survey under 
act, Apr. 24, 1939, may be reimbursed 
to Public Health Service from 1940 
appropriations for “Traveling Ex- 
penses, Department of Commerce,” 
and “Coastal Surveys, Coast and 
Geodetic Survey,” respectively 

Contingent—availability exclusiveness— 
museum display, or model cases for use in 
Washington for specimens collected in Geo- 
logical Survey field examination, come 
under either provision for “furniture” or 
“other cases” in “Contingent Expenses, 
Department of Interior, 1940’ appro., and 
hence use of 1940 appropriation for Ex- 





cally providing for cases or other furni- 
ture, for purchase of such equipment is 
precluded both by act, Aug. 23, 1912 
prohibiting purchase from any other fund 
of articles used in executive department in 
Washington, D. C., which could be made 
from regular contingent funds—and by 
general rule that specific appropriation for 
particular object precludes use of more 
general one : 

District of Columbia—transfers—services by 
Federal Govt. agencies—no objection to 
advancing of Dist. of Col. funds for pur- 
pose of covering part of cost of extending 
steam mains from Central Heating Plant 


to serve Dist. of Col. and Federal buildings 


or procurement of work through Procure- 

ment Division, Treasury Dept. even 

though Dist. of Col. is not a ‘Federal 

agency” within meaning of act, June 25, 

1910, as amended, authorizing Federal 

agencies to have “buildings for govern- 

mental purposes’ constructed by said 

Department 

Emergency Relief Appropriation Acts. See 

Emergency Relief Appropriation Act, 1939. 

Fiseal year: 

Applicability of limitation to collections 
for reimbursable services—all collec- 
tions for reimbursable services pur- 
suant to 1940 Interior Dept. appropria- 
tion authorizing U. S. Housing Au- 
thority to furnish services on reim- 
bursable basis to public housing agen- 
cies constructing non-Federal projects, 
may be used for obligation only during 
fiscal year 1940, and should be credited 
to involved fiscal year appropriation 
for covering into corporate fund any 
balance at end of fiscal year, and there 
is no authority for setting up separate 
fund without fiscal year limitation to 
be credited with collections for unused 
accrued leave of personne] involved 
against which charges would be made 
in subsequent fiscal years when leave 
is taken 

Availability beyond: 

Deficiency Act funds—limitation ex- 
ception necessity—all appropriations 
made by Deficiency Act entitled “An 
Act Making appropriations to supply 
deficiencies in certain appropriations 
for the fiscal year ending June 30, 1938, 
and for prior fiscal years, to provide 
supplemental appropriations for the 
fiscal years ending June 30, 1938, and 
June 30, 1939, and for other purposes” 
must be considered annua! appropria- 
tions subject to fiscal year obligation 
limitations, unless otherwise provided 
in the act, or otherwise exempted by 
law, and thus as not available for pay- 
ment of obligations incurred subse- 
quent to fiscal year involved 


702 
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Fiscal year—Continued. 

Availability beyond—Continued. 

Public building plan or design funds— 
an appropriation made to carry out 
provisions of public resolution relating 
to preparation of plans or designs of a 
public building, as distinguished from 
one made for purchase or construction 
of a public building, may not be con- 
sidered a public building appropria- 
tion within purview of exception—act 
of August 24, 1912, as amended—from 
fiscal year obligation limitations 

See, also, Appropriations, obligation. 

Availability for prior year—metered serv- 
ices—act, Apr. 27, 1937, providing that 
in making payments for commodities 
such as gas, electricity, etc., where period 
covered by charge begins in one fiscal 
year or allotment period and ends in 
another, entire amount of payment may 
be charged against appropriation current 
at end of such period, does not make 
“Contingent Expenses, Foreign Service, 
1940”’ available for payment of accrued 
water service charges for an American 
Embassy for period of more than 6 years, 
and such charges must be prorated so 
that charge in any one fiscal year appro- 
priation will not exceed cost of service 
for a one-year period ending in that 
fiscal year... ....- 

Contracts beyond. 

Leases beyond—lease executed by or on 
behalf of U. S. for term of years, in ab- 
sence of specific statutory authority there- 
for, is binding upon U. S. only to end of 
fiscal year for which appropriation in- 
volved was available at beginning of term 
with an option in Govt. of renewal from 
year to year until end of term 

Interior Department: 

“Expenses, Division of Territories and 
Island Possessions’’—vessel chartering, 
commissioning, maintenance, etc., ex- 
pense—Interior Department appropria- 
tion “Expenses, Division of Territories 
and Island Possessions,”’ as made by act, 
June 30, 1939, having been made avail- 
able only for expense of ‘‘chartering and 
commissioning the steamship Bear as a 
vessel of the United States Navy for the 
purposes of the Survey of the Antarctic 
regions,”’ any expenses incident to main- 
tenance, operation and repairs after ves- 
sel has been commissioned are chargeable 
to appropriations ordinarily available 
under Navy Dept. for like expenses with 
respect to other Navy vessels. .._._.._-- 

Geological Survey—model case purchase 
availability—museum, display, or model 
cases for use in Washington for specimens 
collected in Geological Survey field ex- 
aminations, come under either provision 
for “furniture” or ‘‘other cases”’ in “‘Con- 

tingent Expenses, Department of In- 
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Interpretation. 
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terior, 1940” appro., and hence use of 1940 
appropriation for Expenses of Geological 
Survey, not specifically providing for 
cases or other furniture, for purchase of 
such equipment is precluded both by act, 
Aug. 23, 1912—prohibiting purchase from 
any other fund of articles used in execu- 
tive department in Washington, D. C., 
which could be made from regular con- 
tingent funds—and by general rule that 
specific appropriation for particular ob- 
ject precludes use of more general one... 
See Statutory Construction, 
appropriations. 


Limitations: 


Applicability to subsequent appropria- 
tions— Bureau of Mines appropriation in 
Third Deficiency Act of Aug. 9, 1939, for 
additional duties imposed by act, June 
7, 1939, may be used for purchase of 
professional, etc., books, as specifically 
provided therein, without regard to limi- 
tation in earlier Interior Dept. Appro- 
priation Act of May 10. 1939, on amount 
to be expended for books, ete. ........-. 

Nonnecessity for particular language— 
where appropriation includes specific 
amount for particular object, inclusion 
of words ‘“‘not to exceed”’ or similar lan- 
guage is not necessary to establish limita- 
tion or maximum amount whic!; may not 
be exceeded acne nena : 

Symbols—Emergency Relief Act, 1939— 
Gen. Reg. 81, Supp. 5, July 7, 1939 


National Bituminous Coal Commission — 


transfer to Interior Dept.—use of personnel 
paid from transferred funds—no objection 
to allocating from funds appropriated 
under Bituminous Coal Act, transferred to 
Interior Dept. under Reorganization Plan 
II, to Office of Solicitor of Interior Dept., 
such amount as required for employment of 
personne! for duties of said office in admin- 
istration of said act, and “‘strict compart- 
mentalization of the Office of the Solicitor” 
along functional lines is not required, but 
total employees assigned to Solicitor’s 
Office and paid from appropriation for ad- 
ministration of Coal Act is to be related to 
work properly assigned to that office by 
reason of said act and Reorganization 
BE Bhs esnnee 


Navy Department—‘‘Replacement of naval 


vessels, etc.’’—obligation availability pe- 
riod interpretation—statutory prohibition 
against obligating “for any purpose’’ fiscal 
year 1940 appropriations “Replacement of 
naval vessels, construction and machin- 
ery” and “Replacement of naval vessels, 
armor, armament, and ammunition” as to 
any ship “after twelve months shall have 
elapsed from commissioning date,’”’ being 
unambiguous as referring to date when 
vessel was first commissioned, it may not 
be interpreted to mean “after twelve 
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months of commissioned service,’’ so as to 
authorize expenditure of said funds on a 
submarine-—decommissioned prior to ex- 
piration of 12-month period after sinking 
during diving test, and later recommis- 
sioned—after 12 months from original com- 
missioning 

Obligation: 

Contract extent and period limitations— 
secs. 3679, 3732, 3733, and 3735, R. &., 
require that, unless otherwise author- 
ized, Govt. shall not be committed by 
contract or purchase beyond extent and 
availability of appropriations, and, as to 
supplies and stationery, for longer than a 
year — 

Effect of additional quantity options - -. 

Land purchases aa atti be 

Prior to appropriation made—contractual 
reservation by Government of right to 
place orders for additional quantities 
after fiscal year in which contract was 
executed does not result in obligating 
U. 8. merely because of authority in 
appropriation act to enter into contracts 
prior to next fiscal year in amount in 
excess of appropriation, but exercise of 
option prior to next fiscal year would 
operate as obligation even though no 
appropriated funds had been made 
available. - , en 

Substitution for obligating object—con- 
tract in lieu of order with Government 
agency—as order for model of public 
building placed by Govt. agency with 
Procurement Div., under sec. 601 of 
Economy Act of June 30, 1932, is to be 
disregarded because latter agency is not 
“in a position to furnish’? same, ques- 
tion whether order which was placed 
during period of availability for obliga- 
tion of appropriation involved would 
authorize obligating said funds beyond 
original availability period, is not for 
consideration where, in addition to 
other probable objection, there exists 
necessity for reobligation on entirely 
different basis, and said funds may not 
now be used in absence of appropriate 
legislation viii 

Sec, also, Appropriations, fiscal year, 
acailability beyond. 

Public buildings: 

Availability for sewer connection charges— 
amount charged U. 8. by a county for 
connecting sewer line of Veterans’ Adm. 
Facility with county sewerage system 
is payable from funds allotted for con- 
struction of Facility rather than funds 
available for maintenance and operation 
NE. bi, te cedideidieddddletermueetias 

Availability in subsequent fiscal years— 
plan or design funds—an appropriation 
made to carry out provisions of public 
resolution relating to preparation of 
plans or designs of a public building, as 
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distinguished from one made for pur- 
chase or construction of a public build- 
ing, may not be considered a public 
building appropriation within purview 
of exception—act of August 24, 1912, as 
amended—from fiscal year obligation 
limitations... ... 


Refund of moneys erroneously received and 


covered—Alaska trapping license fee re- 
funds—where claimant is entitled to re- 
fund of difference between fee for Alaska 
resident trapping license and that collected 
under erroneous belief she was an alien, 
refund will be made in proportion in 
which division was made between Federal 
Govt. and Alaska, refund from Federal 
Govt.’s share previously covered into 
“Miscellaneous Receipts’ to be made 
upon settlement of G. A. O. from “Refund 
of Moneys Erroneously Received and 
Covered,” and refund from ‘Territory's 
share to be made by disbursing officer 
from other fees due Territory under Alaska 
Game Law, licensing officer to refund to 
appropriation from which paid difference 
between his compensation for issuance of 
resident license and that received 


Specific ve. general: 


Alaska Railroad building—amount made 
available in Second Deficiency Appro- 
priation Act, May 2, 1939, under Alaska 
Railroad, for public building for which 
no other appropriation has been author- 
ized or made, must be considered as ex- 
clusively available therefor and may not 
be supplemented from other funds in 
absence of specific authorization by 
Congress 7 

Effect of exhaustion of specific appropria- 
tion—an appropriation for specific object 
is available therefor to exclusion of more 
general appropriation, and exhaustion of 
specific appropriation does not authorize 
charging excess payment to more general 
appropriation ag 

Model case purchases—museum, display, 
or model cases for use in Washington for 
specimens collected in Geological Survey 
field examinations, come under either 
provision for ‘furniture’ or ‘“‘other 
cases’ in “Contingent Expenses, De- 
partment of Interior, 1940"’ appro., and 
hence use of 1940 appropriation for Ex- 
penses of Geological Survey, not spe- 
cifically providing for cases or other fur- 
niture, for purchase of such equipment is 
precluded both by act, Aug. 23, 1912— 
prohibiting purchase from any other 
fund of articles used in executive depart- 
ment in Washington, D. C., which 
could be made from regular contingent 
funds—and by general rule that specific 
appropriation for particular object pre- 
cludes use of more general one 
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APPROPRIATIONS—Continued. 
Specific ». general—Continued. 

Stationery, Interior Department—addi- 
tional work of special investigation- 
amount to be expended for stationery by 
Interior Department having been spe- 
cifically limited by appropriation act of 
May 10, 1939, may not be supplemented 
by purchase of stationery from later but 
more general appropriation for strategic 
mineral investigations 

Symbols and titles—changes—Gen. Reg. 
84 (Revised), July 1, 1939 

‘Transfers: 

Beiween departments and _ establish- 

ments: 

One agency contracting for another— 
sec. 601, Economy Act of June 30, 
1932, does not authorize transfer of 
funds from one Federal agency to 
another for purpose of having second 
agency procure work for first agency 
by outside contracts, authority being 
limited to orders for such materials, 
services, ete., requisitioned agency 
“may be in a position to supply or 
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Post Office Dept. mail fraud, etc., in- 
vestigations—services of scientific and 
professional Government employees 
obtained by Post Office Dept. through 
other departments for use in particular 
mail fraud, ete., cases could be ob- 
tained under sec. 601, Economy Act 
of June 30, 1932, and, hence, a proviso, 
such as contained in Post Office Dept. 
appropriation for 1940, that not exceed- 
ing specified sum shall be available 
for transfer to other departments, ctc., 
for chemical and other investigations, 
is not necessary except as it limits 
amount thereof which would other- 
wise be limited only by general limita- 
tion of sec, 601, authorizing transfer 
“if funds are available therefor’ 

‘Transfer limitations—services of scienti- 
fie and professional Government em- 
ployees obtained by Post Office Dept. 
through other departments for use in 
particular mail fraud, etc., cases could 
be obtained under sec. 601, Economy 
Act of June 30, 1932, and, henee, a pro- 
viso, such as contained in Post Office 
Dept. appropriation for 1940, that not 
exceeding specified sum shall be avail- 
able for transfer to other departments, 
etc., for chemical and other investiga- 
tions, is not necessary except as it limits 
amount thereof which would otherwise 
be limited only by general limitation 
of sec. 601, authorizing transfers “‘if 
funds are available therefor.” 

District of Columbia—joint steam main 
construction with Federal Govt.—no 
objection to advancing Dist. of Col. 
funds to cover part of cost of extending 
steam mains from Central Heating Plant 
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to serve Dist. of Col. and Federal build- 


ings or procurement of work through Pro- 


curement Division, Treasury Dept. even 
though Dist. of Col. is not a “Federal 
agency” within meaning of act, June 25, 
1910, as amended, authorizing Federal 
agencies to have “‘buildings for govern- 
meutal purposes’ constructed by said 
Department 


Reorganized ageneies—use of personnel 


paid from transferred funds—no objec- 
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tion to allocating from funds appropriat- 


ed under Bituminous Coal Act, trans- 
ferred to Interior Dept. under Reorgani- 


zation Plan II, to Office of Solicitor of 


Interior Dept., such amount as required 
for employment of personne! for duties of 
said office in administration of said act, 
and ‘‘strict compartmentalization of the 
Office of the Solicitor” along functional 
lines is not required, but total employees 
assigned to Solicitor’s Office and paid 


from appropriation for administration of 


Coal Act is to be related to work properly 
assigned to that office by reason of said 
act and Reorganization Plan II 


Within departments and establishments— 


working fund for consolidated activi- 


ties—no authority for financing activities 


consolidated into Division of Informa- 
tion, Fed. Works Agency, by establish- 


ing a working fund by means of advances 


from appropriations available to con- 


stituent units of Fed. Works Agency for 


activities such as have been consolidated- 


Treasury Department—Coast Guard--avail- 
ability to pay transferred Lighthouse per- 
sonnel— Lighthouse Service personnel, now 
of Coast Guard, engaged during fiscal year 
1940 in functions of former Lighthouse 
Service transferred to Coast Guard by Re- 
organization Plan No. 2, must be paid from 
funds provided for such functions by ap- 
propriations of former Lighthouse Service, 
and may not be paid from appropriation 
“Pay and Allowances, Coast Guard,” with 
subsequent adjustment charging funds orig- 
inally appropriated for Lighthouse Service- 

War Department—seacoast defenses—avail- 
ability for long-term leases and advance 
rental payments 

ARBITRATORS: 


See Boards and Commissions; Personal Serv- 
ices, arbitrators. 


ARMY: 


Officers—civil office, etc., appointments— 
Panama highway joint board—Army offi- 
cer who is already performing duties under 
appointment with Panama Canal, may be 
appointed, without additional compensa- 
tion, as representative of U. S. on Joint 
Board provided for in Art. TII, Trans- 
Isthmian Highway Convention with Pan- 
ama, notwithstanding inhibitions of secs. 
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ARM Y—Continued. 
1222 and 1224, R. S., regarding civilian de- 
tails or appointments of such officers....-. 


ASSESSMENTS: 


See Tures. 


ASSIGNMENTS: 


See Claims. 


ATTORNEYS: 


Fees—assignment—War Risk Insurance liti- 
gation—while sec. 3477, R. S. regarding 
manner of making assignments of claims 
against U. 8. was enacted for benefit, etc., 
of Govt. and may be waived, an assign- 
ment not meeting conditions in statute 
will not be recognized even though Govt. 
might have good acquittance thereunder 
where it is solely for benefit of assignor, 
and where there are no circumstances mak- 
ing assignment necessary, desirable, etc., 
from standpoint of Govt., particularly 
where assignment of attorney’s fees under 
veterans’ insurance judgments might re- 
sult in confusion, complication or doubt, 
in event of death of one of parties. 17 
Comp. Gen. 4, distinguished .............. 


AUDIT: 


General Accounting Office. See General Ac- 
counting Office, audit. 


AUTOMOBILES: 


See Vehicles. 


BANKS: 

Branches—notice of independent credit, etc., 
records—holding in A-88143, Aug. 21, 1937, 
that payment might not be made to loan- 
ing bank on defaulted loan insured by 
Federal Housing Adin., where makers had 
previously received another loan through 
same bank on which default had occurred, 
is equally applicable to financial institu- 
tions operating with numerous branches 
each maintaining independent credit and 
loan operations and granted but one con- 
tract of insurance covering all branches, 
notice to one branch being notice to all. _. 


BIDDERS: 
See Advertising. 


BIDS: 
See Advertising, bids. 


BITUMINOUS COAL CONSERVATION 
ACT, 1937: 

See Interior Department, Bituminous Coal 
Division; National Bituminous Coal Com- 
mission. 


BOARDS AND COMMISSIONS: 


Arbitration—statutory authority require- 
ment—no authority for establishing boards 
of arbitration to determine rights of U. S. 
in absence of statutory provision, and 
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Page | BOARDS AND COMMISSIONS—Con. 


neither Emergency Relief Act of 1935, nor 
E. O. 7057, May 28, 1935, establishing 
Puerto Rico Reconstruction Administra- 
tion pursuant thereto, authorizes provision 
in lease containing purchase option, that 
in case of disagreement as to selling or pur- 
chase price arbitrators shall be appointed 
to COGEPUINN BUI on cocoon nlc ocecee 


BONDS: 


Contract wage, labor, materialmen, etc., 
payments—statutory requirement appli- 
cability—equipment hired with opera- 
tors—contracts for rental of equipment 
with operators are not contracts “‘for con- 
struction, alteration, and/orrepair * * * 
of public buildings or public works”’— 
even though equipment is used in connec- 
tion with construction of “public build- 
ings” or “‘public works””—and consequent- 
ly neither minimum wage, etc., require- 
ments of Bacon-Davis Act, as amended, 
nor requirements in Miller Act, as to per- 
formance and payment bonds, are for in- 
GI csr cece cece susdebuccoccdece 

Government: 

Sules: 
Requirements in procuring advertising 
material: 

Compliance with printing and binding 
at Govt. Printing Office require- 
ments of act, Mar. 1, 1919; purchase 
of envelopes under contracts of Post 
Office Dept. provisions of act, June 
26, 1905; and requirements for adver- 
tising of sec. 3709, R. S., as to other 
miscellaneous items, is required of 
Treasury Dept. in connection with 
procurement of literature for adver- 
tising for sale U. 8. Savings Bonds 
notwithstanding procurement 
through a Federal Reserve Bank ---. 

Work preparatory to obtaining dum- 
my copy for procurement, by com- 
petitive bidding, of advertising liter- 
ature for sale of U. S. Savings Bonds 
involves primarily personal services, 
and such services may be obtained 
by direct hire or contract without ad- 
vertising if no employees in depart- 
ment are qualified for work and none 
are obtainable under Civil Service 
Pia onscedosttbedeneccusieos 

Indemnity—loss from contract payments— 
effect of bond as authority for payment for 
rejected work—G. A. O. may not deter- 
mine, in dispute between Govt. agency 
and contractor, whether certain equip- 
ment meets specifications—that being for 
administrative determination—or whether 
administrative survey prior to rejection of 
equipment is sufficient for rejection, but 
where rejection is accomplished fact there 
is no authority for any payment until 
there is either modification of adminis- 
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BONDS—Continued. 
trative rejection or matter is judicially de- 


BRIDGES: 










termined notwithstanding there be posting 
of bond for performance ..........-..-.-..-. 
Performance: 

Failure to furnish—contractor’s increased 
cost liability account default—when 
bidder for Govt. construction contract 
had been notified of acceptance of his bid 
prior to his death, a binding contract 
resulted even though he did not execute 
standard form of contract or payment 
and performance bonds__.._. .. ahi 

Statutory requirement applicability— 
equipment hired with operators—con- 
tracts for rental of equipment with oper- 
ators are not contracts “for construction, 
alteration, and/or repair * * * of 
public buildings or public works’’—even 
though equipment is used in connection 
with construction of ‘‘public buiidings”’ 
or “public works’’—and consequently 
neither minimum wage,etc.,requirements 
of Bacon-Davis Act, as amended, nor 
requirements in Miller Act, as to perfor- 
mance and payment bonds, are for in- 
IE cnt tmndithanansanimentenne 


BOOKS, PERIODICALS, AND NEWS- 


PAPERS: 

Books: 

Fiction, etc.—appropriation availability— 
legally defined, terms “furniture” and 
“furnishings’’ do not include books gen- 
erally or libraries of books, and, in ab- 
sence of evidence those words as used in 
appropriation for ‘Construction of build- 
ings for United States representative in 
the Philippine Islands,” and general 
authorizing act of June 24, 1935, are to be 
given a special meaning, said appropria- 
tion is not available for purchase of stand- 
ard literature and fiction for libraries of 
official residences of said representative . - 

Professional and scientific—Interior De- 
partment appropriation availability— 
Bureau of Mines appropriation in Third 
Deficiency Act of Aug. 9, 1939, for addi- 
tional duties imposed by act, June 7, 
1939, may be used for purchase of pro- 
fessional, ete. books, as specifically pro- 
vided therein, without regard to limita- 
tion in earlier Interior Dept. Appropria- 
tion Act of May 10, 1939, on amount to be 
expended for books, ete ............- 

Status as furniture and furnishings— 
legally defined, terms “furniture” and 
“furnishings” do not include books gen- 
erally or libraries of books ........ rere 





Tolls—free Government passage decisions 
modification—decisions of accounting offi- 
cers to effect General Bridge Act of Mar. 
23, 1906, authorizes transportation of Gov- 
ernment mail, troops, and munitions of 
war free over bridges constructed under its 
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CHECKS: 





BRIDGES—Continued. Page 
authority when no tolls are charged for use 
of roads leading to such bridges will no 
longer be followed by G. A. O., it having 
been judicially decided, in effect, in recent 
case of Gouar v. Bovay, 105 F. (2d) 256— 
certiorari denied by Supreme Court—that 
Govt. was not entitled to free use of such 
bridges for such Govt. transportation...... 582 
BURIAL EXPENSES: 
Navy, etc. personnel—appropriation author- 
ization effect—act Apr. 20, 1940, authoriz- 
ing making of appropriations for funeral 
expenses of Navy, etc., personnel does not 
increase scope of availability of appropria- 
tions theretofore or thereafter made in ab- 
sence of provisions in appropriations to in- 
dicate such purpose.............. seal la | 


















CABLEGRAMS: 
See Telegrams. 
CARDS: 


Signature card—benefit payments—use 
procedure. .... ichnateniagheches=ine0 1047 


CERTIFICATES: 
Tax exemption. See Tazes. 


CERTIFYING OFFICERS: 


Liability: 
Accountable officers’ exceptions generall y— 
use of Form 1100 explained - ..__-- . 1048 
Collection procedure, etc.—use of Form 
SE cowie ticinintivncdscoscsapeess, 3B 
Erroneous payments: 
Guardian improperly appointed—action 
of local Philippine court presuming to 
adjudge insane Coast Guardsman re- 
tired after Coasi Guard Retiring 
Board inquiry and confined in St. 
Elizabeths Hospital for Insane, and 
to appoint guardian for him, without 
personal service, is a nullity insofar as 
requiring U. 8. to pay guardian re- 
tired pay due alleged incompetent, 
but retired pay paid by disbursing 
officer to said “guardian,” in exact 
accordance with entries on payrolls, 
may be credited in his accounts, since 
he had no knowledge of facts connected 
with guardianship proceedings, an 
appropriate charge to be stated against 
certifying officer involved Sion 273 
Liability of certifying officer for erro- 
neous payments depends not merely 
upon his errors or negligence, but upon 
extent to which duties of his office re- 
quire him to determine truth of “‘facts”’ 
which he certifies..............-.....- 104 











































Allegation of nonreccipt—correspondence, 

acne aint eines 1041 
Blank—unused—disposition .. Seti at say | 
Cancellation—“spoiled,” “voided,” and 
“canceled” checks distinguished; proce- 
dure for handling, ete..............----..- 










INDEX DIGEST 


CHECKS—Continued. 
Correspondence—irregularly issued, nego- 
tiated. or delivered checks. 
Data submission—depositary accounts and 
lists of drawn checks 
Delivery — erroneous — correspondence, 


Destroyed—correspondence, procedure, etc. 
Drawing of—payees known to be deceased— 
where Agri. Adj. Adm. checks are canceled 
because of nonnegotiation prior to payee’s 
death, new checks may not be issued in 
name of deceased for purpose (1) of obli- 
gating appropriation prior to date it would 
lapse and be carried to “Surplus Fund,” 
and (2) continuing availability of proceeds 
through medium of ‘Outstanding Liabili- 
ties’’ accounts for payment upon filing of 
claim by person entitled thereto 
Erroneously issued: 
Correspondence, procedure, etc 
Indorsement authorizations 
Forgeries: 
Correspondence, procedure, etc. 
Reclamation: 
Delays: 

Delay in notifying indorsers on forged 
checks, even though it be extensive, 
is not sufficient per se to preclude 
reclamation on the checks... ......-. 

Successful pleading of defense of delay 
in notifying indorsers on forged 
checks is dependent upon showing 
of real prejudice to indorsers’ inter- 

Payment to rightful payee prior to re- 
covery—tule that claim by rightful 
payee of Govt. check which has been 
cashed by another under a forged 
indorsement may be allowed without 
awaiting recovery of erroneous pay- 
ment, is subject to qualification that 
payee must be free of any responsibili- 
ty for erroneous payment and that it 
resulted from some* administrative 


Page | CHECKS—Continued. 


496 


Payees—Continued. 


Deceased—Continued. 

negotiation prior to payee’s death, new 
checks may not be issued in name of 
deceased for purpose (1) of obligating 
appropriation prior to date it would 
lapse and be carried to “Surplus 
Fund,” and (2) continuing availability 
of proceeds through medium of “Out- 
standing Liabilities’ accounts for pay- 
ment upon filing of claim by person 
entitled thereto ....... ee Aled seks ‘ 

See, also, related subject of Decedents, 
Estates Of. 


Page 


Excise tax liability—appropriated moneys, 


including those of State Dept. for ““Con- 
tingent Expenses, Foreign Service,” 
are not available for Canadisn excise tax 
stamps for use upon checks drawn on 
accounts in Canadian banks by officials 
of State Dept. whether or not accounts 
are in banks designated by Sec. of the 
Treas. as limited Govt. depositaries, or 
for use upon checks drawn on Treasurer 
of U. S. by District Accounting and Dis- 
bursing Officer in Canada. Check 
payees’, and check issuing officers’, 
excise stamp liability discussed, and 
11 Comp. Gen. 213 unmodified 


Reclamation: 


Forgeries. See Checks, forgeries, reclama- 

tion. 

“Unremarried widow” check negotiations 
after remarriage—whether reclamation 
proceedings should be instituted in 
future cases involving death compensa- 
tion checks to order of particular person 
“as unremarried widow’ of named 
veteran where payee negotiates check 
after remarriage, is to be determined 
after investigation to ascertain whether 
subsequent indorsers had actual or con- 
structive notice concerning true marital 
status of payee at time checks were 


Indorsements: Stop payment orders—procedure 
Guardians—bank depository’s rights— Taxes. See Tareas. 
where checks, drawn to order of in- Undelivered: 


competent payee, were unrestrictedly 
indorsed by his duly appointed and 
qualified guardian “as guardian,” in 
accordance with accepted commercial 
usage and laws of State wherein nego- 
tiated, and deposited in a bank, such 
action operated as a valid negotiation, 
and created in the bank a valid title to 
the check, notwithstanding a custom or 
agreement to charge check back to 
depositor in event of dishonor 
See, also, Checks, forgeries. 
Lost—correspondence, procedure, ete. ...... 
Payees: 
Deceased: 
Reissuance in name of decedent after 
cancellation—where Agri. Adj. Adm 
checks are canceled because of non- 


Applications for where previously trans- 
mitted to G. A. O 


CITIZENSHIP: 
See Aliens. 

CIVIL AERONAUTICS AUTHORITY: 
Passenger-carrying vehicle purchases, ete.— 


appropriation availability—were appro- 
priation “Establishment of Air Naviga- 
tion Facilities 1940," only appropriation 
for carrying out Civil Aeronautics Act of 
1938, absence therein of specific authority 
for purchase, operation, etc., of passenger- 
carrying vehicles as required by act, 
July 16, 1914, and aircraft would not neces- 
sarily prohibit expenditures for such pur- 
poses in view of general authority therefor 


cares emer tiae iypen tint. tek t 1. 
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CIVIL AERONAUTICS AUTHORITY— 

Continued. 
in sec. 204 (a), Civil Aeronautics Act of 
1938, but, as same appropriation act, under 
title “Salaries and Expenses, Civil Aero- 
nautics Authority, 1940” specifically pro- 
vides for such expenditures therefrom, 
appropriation “Establishment of Air 
Navigation Facilities 1940” is not available 
for such purposes -- 






CIVIL SERVICE: 


See, also, related subject of Classification. 

Classification of appointments as temporary, 
etc.—effect for leave purposes—classifica- 
tion of employees as permanent or tempo- 
rary for leave purposes is separate and 
apart from, and is not coextensive with, 
that established for purposes of civil 
service laws and regulations 


CIVILIAN CONSERVATION CORPS: 


Employees—appointed under other agencies 
for C. C. C. duties—educational personnel 
paid from funds of Civilian Conservation 
Corps alloted to War Dept. and under spe- 
cific supervision of that Dept. although ap- 
pointed under authority delegated by 
Secy. of War to Office of Education, are not 
employees of said Office, and are not sub- 
ject to prohibitory compensation and 
classification change provisions of sec. 
10 (b), Reorganization Act of 1939- 


CLAIMS: 


Against District of Columbia. See District 
of Columbia, claims. 
Against the United States: 
Jurisdiction—where railroad retirement 
annuity checks drawn to order of annui- 
tant payee were deposited in a bank upon 
indorsement of his guardian prior to the 
annuitant’s death under such circum- 
stances that bank acquired certain rights 
against U. 8. as to proceeds even though 
Treas. of U. 8S. declined to pay them 
because they were not indorsed by the 
payee, the proceeds lose their identity as 
annuities due a surviving spouse for pay- 
ment by Railroad Retirement Board and 
become amounts claims for which are for 
settlement by General Accounting 
ee ioccstbcscquccecens taesas canal 
Period for filing— five-year period specified 
in sec. 4, act, June 14, 1878, has been in- 
terpreted and applied by Govt. account- 
ing officers as relating to procedure to be 
followed for five years next ensuing after 
passage of act, and as not constituting 
statute of limitations on consideration 
and settlement of claims which thereto- 
fore, and thereafter by sec. 2, act, July 7, 
1884, were recognized as proper for allow- 
ance under lapsed appropriations and for 
reporting to Congress as certified claims, 
irrespective of time when claims might 
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Assignments—while sec. 3477, R. 8. regard- 
ing manner of — assignments of 
claims against U. 8. was enacted for benefit 
etc., of Govt. wie may be waived in proper 
case, an assignment not meeting conditions 
in statute will not be recognized even 
though Govt. might have good acquittance 
thereunder where it is sololy for benefit of 
assignor, and where there are no circum- 
stances making assignment necessary, de- 
sirable, etc., from standpoint of Govt., 
particularly where assignment of attor- 
ney’s fees under veterans’ insurance judg- 
ments might result in confusion, complica- 
tion or doubt, in event of death of one of 


By the United States— _property damage or 
loss in transit—period of filing—deletion of 
par. 7 of conditions on —_ t bill of lading 
re nonapplicability to U. 8. of time limita- 
tions on filing claims one suits contained 
in commercial bill of lading cannot bring 
into operation such limitations even 
though Gov’t bill of lading provides that 
conditions of commercial bill of lading 
govern except where specifically provided 
otherwise. alate se 

Damazes. See Property, private, 

Decedents’ estates. See Decedents, Estates Of. 

Preparation costs—Government liability— 
contracts by Social Security Board, with- 
out advertising, with State registrars, to 
furnish information as to death of bene- 
ficiaries of Board, are not objectionable 
if for sole purpose of discontinuing pay- 
ments of old-age pension or other benefits, 
but such contracts may not cover claims 
in which applicant is required to furnish 
proof of death at hisown expense for prop- 
er adjudication of his claim 


Stale. See related subject Statutes of 
Limitations. 
Statutes of Limitations. See Statutes of 
Limitations. 
Subrogation. See Insurance, property, pri- 
vate, 
CLASSIFICATION: 


Applicability—where statute authorizing 
employment of personal services does not 
expressly provide that salary rates may be 
fixed without regard to Classification Act, 
said Act is applicable 

Applicability generally. _. .. 

Appointments to newly classified ‘positions: 
Existing rate in excess of grade maximum— 

where, effective July 1, 1939, employee’s 

position is to be classified for first time 
and salary rate fixed in accordance with 

Classification Act, and salary rate re- 

ceived in unclassified position is more 

than maximum rate of grade in which 
position has been allocated. initial salary 
rate may be maximum salary rate of 
grade in which position has been allo- 
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Field service—Continued. 


CLASSIFICATION—Continued. 
Appointments to newly classified positions— 


Continued. 

Existing rate less than grade minimum— 
where, effective July 1, 1939, employee's 
position is to be classified for first time 
and salary rate fixed under Classification 
Act, and salary rate received in unclassi- 
fied position is less than minimum salary 
rate of grade in which position is allo- 
cated, initial salary rate under Classifica- 
tion Act must be minimum salary rate of 
grade in which position is allocated 

Existing rate not one of rates fixed for 

grade: 

Where, effective July 1, 1939, employee’s 
position is to be classified for first time 
and salary rate fixed under Classifica- 
tion Act, and salary rate of his unclassi- 
fied position is within range of salaries 
prescribed by Classification Act for 
grade in which position is classified but 
does not fall within one of statutory 
rates thereof, no authority to increase 
rate paid in unclassified position but 
initial rate may be next lower Classi- 
fication Act salary rate in grade 

Where, effective July 1, 1939, employee’s 
position is to be classified for first time 
and salary rate fixed under Classifica- 
tion Act, and salary rate of his unclassi- 
fied position represents salary step of a 
grade other than that in which his 
position has been allocated, rate may 
not be increased to next higher salary 
rate of grade in which allocated, but 
necessary salary rate reduction need be 
only to next lower rate even though 
such lower rate is not minimum rate of 
grade 

Rate in excess of grade minimum—where, 
effective July 1, 1939, employee’s position 
is to be classified for first time and salary 
rate fixed under Classification Act, and 
salary rate of his unclassified position is 
one of statutory rates for grade in which 
position is classified, his pay may be con- 
tinued at same rate even though it is not 
minimum rate of grade 

Average salary provisions—appropriation 
unit determination—Justice Department— 
as act, June 29, 1939, provides separate ap- 
propriation items for each of 10 offices or 
divisions of Justice Dept. listed therein and 
administered as separate units, each of 
them now may be considered as separate 
“bureau, office or other appropriation 
unit,” in applying “average” salary in 
grade limitation provision of act but any 
adjustment on that basis does not require 
inerease or decrease in salary rates of em- 
ployees involved 

Exemptions 

Field service: 

Coast and Geodetic Survey 

Indian Service part-time dentists furnish- 
ing equipment, etc.—part-time dentists 


in Indian Field Service who are em- 
ployed to furnish materials, supplies, 
equipment, and private office facilities, 
in addition to their services, are not re- 
quired to be classified pursuant to pro- 
visions of sec. 2, Brookhart Salary Act of 
July 3, 1930 


Post Office Department. See Post Office 


Department. 


Promotions. See Compensation, promotions. 
Reallocation: 


Effect of 1939 Reorganization Act pro- 
motion ban: 

As date of notice of approval of realloca- 
tion of position by Civil Service 
Comm., and not date of approval of 
qualifications of incumbent, deter- 
mines pay period effective date of 
change in grade and compensation of 
position, fiscal year 1940 prohibitory 
personnel compensation and classifica- 
tion change provisions of sec. 10 (b), 
Reorganization Act of 1939, would not 
prohibit higher grade and compensa- 
tion change where approval of reallo- 
cation was received prior to July 1, 
1939, notwithstanding approval of in- 
cumbent’s qualifications was received 
thereafter 

Fiscal year 1940 prohibitory personnel 
compensation and classification change 
provisions of sec. 10 (b), Reorganiza- 
tion Act of 1939, prohibit making effect- 
ive, both as to grade and salary, during 
fiscal year 1940, reallocation of position 
in Federal Security Agency occupied 
at time of Agency’s creation........-- 

Where in connection with grade changes, 
both upward and downward, of field 
posi'ions and departmental vacancies, 
administrative office issued bona fide 
appointments effective June 30, 1939, 
and entrance on duty in new positions 
was on or before June 30, 1939, approval 
of Civil Service Comm. after July 1, 
1939, of qualifications of appointees 
relates back to June 30, 1939, and fiscal 
year 1940 prohibitory personnel com- 
pensation and classification change 
provisions of sec. 10 (b), Reorganiza- 
tion Act of 1939, are inapplicable to 


Unclassified to classified positions: 

Rule 4, Sec. 6, Classification Act of 1923, 
authorizing initial adjustments of 
salary rates, at time act went into 
effect, by making increases to rates 
next above unclassified rates being 
paid, is not for application at present 
time in fixing initial salary rates upon 
transfer or reappointment of employ- 
ees from unclassified to classified posi- 
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CLASSIFICA TION—Continued. 
Transfers—Continued. 

Unciassified to classified positions—Con. 

Salary in cxcess of grade minimum: 

Transfer from position in field service 

not classified under Classification 

Act to position, within purview of 

act, in field service of another agency, 

is not new appointment requiring 

initial salary rate to be at minimum 

of grade in which position is allo- 

cated, and hence salary rate above 

minimum, not to exceed rate paid 

prior to transfer, may be fixed ini- 






Where employee serving in field s serv- 
ice of P. O. Dept. in unclassified 
position as substitute garageman- 
driver at hourly rate is transferred to 
position, in field service of another 
agency, which is classified under 
Classification Act in grade in which 
per annum rates are paid, he may 
be paid initially at rate in excess of 
minimum rate of grade provided it 
does not exceed per annum equiv- 
alent of rate paid prior to transfer, 
and such equivalent may be com- 
puted on basis of service of 8 hours 
per day and 306 days per year in 
view of terms of act of May 12, 1939, 
regarding regular appointment of 
substitutes in the Postal Service... _- 

Where an employee’s salary rate in an 
unclassified position is not one of estab- 
lished rates for a classified position to 
which he is transferred, his initial 
salary rate in classified position should 
not exceed established rate next below 
rate paid before transfer.............. 


CLOTHING: 


Uniforms: 
Naval Reservists: 

Civilian Conservation Corps duty— 
Naval Reserve and Marine Corps Re- 
serve officers called to active duty with 
C. C. C. while on such duty are en- 
titled to uniform gratuity authorized 
in sec. 302, Naval Reserve Act of 1938, 
for such officers when on “active or 
training duty with pay,”’ and since 
their pay and allowances while on 
such duty are payable from C. C. C. 
funds, the uniform gratuity, which is 
an allowance, is payable from said 

Evidence, procedure, etc. as to gratuity 
I ii dd devine -polecesoyns . 
Restriction on two gratuity payments 
within four years—applicable to pay- 
ment within four years of a uniform 
gratuity received under Naval Re- 
serve Act of 1925, as well a8 1938 act... 


COLLECTIONS: 


See Funds; General Accounting Office. 
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COLLEGES, SCHOOLS, AND UNIVERSI- 
TIES: 


Correspondence—courses for Army person- 
nel—where Secy. of War determines 
correspondence courses are best suited to 
enable Army personnel to acquire essential 
knowledge of specialties incident to avia- 
tion, such courses may be considered as 
authorized by sec. 2, act, Apr. 3, 1939, 
providing for details at educational insti- 
tutions, etc. Z 30 a3 

Schools— District of Columbia, ‘See District 
of Columbia, schools. 


COMMERCE DEPARTMENT: 
Appropriations. See Appropriations, Com- 
merce Dept. 
Lighthouse Service: 
Transfer to Coast Guard: 

Appropriation availability for trans- 
ferred personnel—Lighthouse Service 
personnel, now of Coast Guard, en- 
gaged during fiscal year 1940 in func- 
tions of former Lighthouse Service 
transferred to Coast Guard by Re- 
organization Plan No. 2, must be paid 
from funds provided for such functions 
by appropriations of former Light- 
house Service and may not be paid 
from appropriation “Pay and Allow- 
ances, Coast Guard,” with subse- 
quent adjustment charging funds 
originally appropriated for Light- 
REBT a, Ged ae a ae 

Oaths—transferred personnel transfer 
of Bureau of Lighthouses, with its per- 
sonnel, from Commerce Dept. to 
Coast Guard in Treasury Dept., pur- 
suant to Reorganization Plan No. II 
does not involve such a change of status 
as to require new oath of office........ 

COMMISSIONERS: 


United States—fees—extradition cases— 
fees may not be paid U. 8S. Commissioner 
for “Drawing” complaint, certifying a copy 
and issuing warrant upon complaint filed 
by Assistant ). 8. Attorney charging an 
extraditable offense unless there was re- 
quest specially made by foreign govern- 
rE checks cdongbetnsnsteccse 

COMPENSATION: 


For Joint Service Pay Act. See Pay. 
Additional: 

Double compensation cases. See Compen- 
sation, double. 

Prohibitory statutes discussed generally— 
various dual and additional compensa- 
tion acts—sections 1763, 1764, 1765, Re- 
vised Statutes; and acts of July 31, 1894, 
and May 10, 1916, as amended—dis- 
cussed... 

Aliens, See Aliens. 
Allowances: 

In kind: 
Commuted payments on discontinuance 

during 1940—fiscal year 1940 prohibi- 





Page 


395 


318 


751 


1069 


INDEX DIGEST 


COMPENSATION—Continued. Page 


Allowances—Continued. 


COMPENSATION—Continued. 
Double—Continued. 


In kind—-Continued. 
tory personnel compensation and clas- 
sification change provisions of sec. 
19 (b), Reorganization Act of 1939, do 
not prohibit substitution of commuted 
value of allowances in kind where al- 
lowances in kind which are part of 
compensation are discontinued under 
proper administrative regulations. ._- 
Leaves of absence—where Secy. of War 
has determined value of allowances 
furnished in kind to civilian employees 
on Army Transports, on full time 
rather than on actual duty basis, em- 
ployees may not be paid cash value of 
such allowances during absence on 
account of leave... -. 
Classification. See Classification. 


Death—payment of small amounts due adult 
incompetent—payments of small amounts 
due under Employees’ Compensation Act 
to incompetent adult dependent brother of 
deceased Civilian Conservation Corps 
enrollee may be made to his mother as nat- 
ural guardian where in her care and cus- 
tody and expense incident to appointment 
of legal guardian would be disproportionate 
to amount of compensation to be paid... .. 

Demotions. See Compensation, reduction. 

Disability: 

Concurrent reservist pay— Regular Army 
Reserve member on inactive duty— 
sec. 7, Employees’ Compensation Act, 
prohibits payment to civilian employee 
of “enlistment allowance” as member of 
Regular Army Reserve on inactive duty, 
while in receipt of compensation under 
Employees’ Compensation Act 

Concurrent retainer or retired pay— 
World War officers—receipt of Emer- 
gency Officers’ retired pay for disability 
under act, May 24, 1928, as amended, 
does not bar payment by Employees’ 
Compensation Commission concurrently 
of compensation for disability caused by 
an injury sustained by recipient in his 
civil employment, as said retired pay is 
in nature of ‘pension’ for service in 
Army or Navy within meaning of that 
term as used in sec. 7, Employees’ Com- 
pensation Act of Sept. 7, 1916, in specifi- 
cally excepting “‘pensions’” from con- 
current payments prohibition of said 


Alien Property Custodian’s office and 
Agriculture Department—while moneys 
available to Alien Property Custodian 
for expenses of his office were derived 
from finds, ete. “‘due or belonging to an 
enemy, or ally of enemy,” position of 
Chief of Accounts, in his office was 
nevertheless an “office” within act, July 
31, 1894, prohibiting appointment of 


person holding an “office’’ with annual 
salary of $2,500, to another “‘office’’ to 
which compensation is attached. Ques- 
tion whether appointment to said posi- 
tion of employee holding “office” with 
salary of more than $2,500 per annum, 
was valid or void because of said prohibi- 
tion determined in favor of its validity, 
thus requiring refund of salary paid under 
first “‘office’’ after second appointment _ _ 

Civilian employees in military training— 
Naval Reserve—civilian employee mem- 
ber of Naval Reserve, on active duty 
other than for “training’’ under act, 
June 25, 1938, who has sufficient annual 
leave to his credit to cover required 
period of absence from his civilian posi- 
tion, may be paid compensation of said 
position for such leave, as well as his pay 
and allowances as a Reservist. _. 


Disability compensation and reservist 
pay—Regular Army Reserve member on 
inactive duty—sec. 7, Employees’ Com- 
pensation Act, prohibits payment to 
civilian employee of “enlistment allow- 
ance” as member of Regular Army Re- 
serve on inactive duty, while in receipt 
of compensation under Employees’ 
Compensation Act 


Enlisted personnel in civilian ating 
Coast Guard enlisted man may retain 
compensation received as civilian em- 
ployee of Govt. for services rendered 
while in desertion, but not for period 
actually in pay status in Coast Guard 
after apprehension even though pay 
therefor was forfeited under Coast Guard 
CRUD NANG ss sen stdin doscenve<ese 4 


Federal Housing Administrator’s appoint- 
ment authority—compensation pay- 
ments to person employed by Federal 
Housing Adm. during period of employ- 
ment under another Govt. agency need 
not be questioned as in violation of Dual 
Compensation Act of May 10, 1916, as 
amended, in view of broad personnel- 
appointment, ete., authority vested in 
Federal Housing Administrator by sec. 
1, National Housing Act. - 


Leaves of absence—concurrent Federal em- 
ployment—Federal employee also proj- 
ect worker—payment of salary to invol- 
untary furloughed employee for annual 
leave at same time he is being paid secu- 
rity wage or monthly payment as project 
worker would contravene Dual Com- 
pensation Act of 1916, if combined rate of 
payments, computed on annual basis, 
exceeds $2,000, security wage or monthly 
payment being salary within meaning of 
prohibition of said act. Decisions 
wherein project workers were not con- 
sidered “personnel” or “civilian officers 
or employees of the United States” 











COMPENSATION—Continued. 
Double—Continued. 
within meaning of certain statutes and 
regulations, distinguished. . 
Prohibitory statutes dise used ¢ gene rally— 
various dual and additional compensa- 
tion acts—sections 1763, 1764, 1765, Re- 
vised Statutes; and acts of July 31, 1894, 
and May 10, 1916, as amended—dis- 






































Refunds—acceptance of one ‘‘office’’ vacat- 
ing another—question whether appoint- 
ment to a position of employee hoiding 
“office,” with salary of more than $2,500 
per annum, was valid or void because.of 
said prohibition determined in favor of 
its validity, thus requiring refund of 
salary paid under first “office” after 
second appointment __................-- 

Retired personnel: 

Navy officer also manager of Naval 
Academy laundry—refund of retired 
pay or salary paid to manager of 
laundry—a retired naval officer—not 
required for period prior to Mar. 31, 
1938, date of receipt of decision in 17 
Comp. Gen. 786, holding such em- 
ployees ““Government employees” and 
such funds “‘public moneys,” but dual 
payment from Apr. 1, 1938, should be 
adjusted within dual compensation 
limitation of $3,000 per annum in sec. 
212, Eoonomy Act.................... 

Retired pay and salary under temporary 
employment—where retired naval of- 
ficer was “appointed, subject to taking 
oath of office” to position of “special 
examiner Grade CAF-15,” at $8,000 
per annum, he held a “‘civilian office or 
position,”’ within meaning of sec. 212, 
act, June 30, 1932, prohibiting payment 
of both retired pay and civilian com- 
pensation where combined rate exceeds 
$3,000 per annum, notwithstanding ap- 
pointment was only for temporary pe- 
ee ash thi hitgabiiéntidhtasds 

Guards—method of reimbursement, rates, 
Citi dlteds i cimubbpdicined 

Increases. See Compensation, promotions. 

Leaves of absence. See Leaves of Absence. 

Limitations—restrictions based on differ- 
ent group of employees—excess salary 
adjustment procedure—where average 
of salaries paid librarians in public 
schools exceeded, for fiscal year 1939, 
average paid employees on same grade 
of work in Free Public Library, in con- 
travention of restriction in 1939 Dist. of 
Col. Appropriation, but excess was 
eaused not only by automatic increases 
to school librarians during 1939 but also 
by appointments in Library in lower 
salary brackets, only excess occasioned 
by automatic increases need be adjusted 
if at beginning of 1939 average of salaries 
of school librarians did not contravene 
average provision... ................-... 
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Pay rolls—information required—transferred 
Reorganization Plan personnel—where per 
diem employee of agency affected by 
Reorganization Act of 1939 was transferred 
from one place to another and given duties 
of per annum position in classification act 
grade, be may not be assigned to said grade 
and granted salary thereof prior to July 1, 
1940, in view of sec. 10 (b), Reorganization 
Act, but he may be carried on per annum 
pay roll at new station with title held and 
per diem rate paid at old station, and any 
notation on roll which will indicate per 
diem rate is continued because of sec. 10 (b) 
will suffice : ennai 

Payments—foreign currency. ‘See Exchange; 
Payments, forcign currency. 

Political activity prohibition—removal from 
office, etc.-where employce who filed as 
candidate for elective office while taking 
accrued annual leave immediately preced- 
ing effective date of his accepted resigna- 
tion was not removed from his position by 
administrative office pursuant to sec. 9 (b), 

, Aug. 2, 1939, he may be paid compen- 
sation accruing to him through effective 
CR a eee 

Post Office Department. See Post Office 


Department. 
Presidential appointments. See Appoint- 
ments, 
Projects. See Projects, compensation. 
Promotions: 


Adjustments upon initial classification of 


positions: 


Where, effective July 1, 1939, employee's 


position is to be classified for first time 
and salary rate fixed under Classifica- 
tion Act, and salary rate of his un- 
classified position is within range of 
salaries prescribed by Classification 
Act for grade in which position is 
classified but does not fall within one 
of statutory rates thereof, no authority 
to increase rate paid in unclassified 
position but initial rate may be next 
lower Classification Act salary rate in 
grade 


Where, effective July 1, 1989, employee’s 


position is to be classified for first time 
and salary rate fixed under Classifica- 
tion Act, and salary rate of his un- 
Classified position represents salary 
step of a grade other than that in which 
his position has been allocated, rate 
may not be increased to next higher 
salary rate of grade in which allocated, 
but necessary salary rate reduction 
need be only to next lower rate even 
though such lower rate is not mini- 
mum rate of grado__............-.-- 


Where, effective July 1, 1939, employee's 8 


position is to be classified for first time 
and salary rate fixed under Classifica- 
tion Act, and salary rate receivedin 
unclassified position is less than mini- 
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Adjustments upon initial classification of 
positions—Continued. 

mum salary rate of grade in which 
position is allocated, initial salary rate 
under Classification Act must be mini- 
mum salary rate of grade in which 
position is allocated 

Administrative: 

Average provision—appropriation unit 
determination—as act, June 29, 1939, 
provides separate appropriation items 
for each of 10 offices or divisions of 
Justice Dept. listed therein and ad- 
ministered as separate units, each of 
them now may be considered as a 
separate ‘‘bureau, office or other appro- 
priation unit,’”’ in applying “‘average’”’ 
salary in grade limitation provision of 
act, but any adjustment on that basis 
does not require increase or decrease in 
salary rates of employees involved _._- 

Temporary appointments—whether 
continuance in service of temporary 
employee appointed pursuant to sec. 
4, Civil Service Rule VIII, is under 
new appointment or extension of 
original one for nonpromotional pur- 
poses of rule 6, sec. 6, Classification 
Act, which provides that all new ap- 
pointments shall be at minimum rate 
of grade, is matter within jurisdiction 
of Civil Service Commission 

Automatic—Postal Service—clerks 
third class post office who become 
clerks in second class post office when 
the office is advanced to second class, 
are entitled to benefits of statutory 
provisions regarding salary rates and 
promotions for clerks of offices of sec- 
ond class from date of such change- 
over, even though Civil Service Com- 
mission does not approve their quali- 
fications for the positions until later 


Effective date—effect of date fixed in G. 
A. O. decision—fixing by decision of 
this office of date on which employees 
of a field service should be paid in ac- 
cordance with the Classification Act 
as amended, does not justify payment 
of the resulting increased compensa- 
tion from the date so fixed where ad- 
ministrative action allocating the in- 
volved field positions is after that date_. 

Transfers: 

Reorganization of Government agencies: 
Agencies ‘‘consolidated’’ under Federal 
Security Agency—officers and em- 
ployees of Federal Security Agency, 
including those of Civilian Con- 
servation Corps and Social Security 
Board, who were in service on June 
30, 1939, in any of agencies, functions 
of which were consolidated under 
Federal Security Agency, are trans- 
ferred for purposes of sec. 10 (b) of 


821 


Transfers—Continued. 
Reorganization ‘of Government agen- 
cies— Continued. 
Reorganization Act of 1939, prohibit- 
ing, during fiscal year 1940. any 
change in classification or compen- 
sation of personnel so transferred, 
and sec. 211 of Reorg@fization Plan 
No. 1, regarding disposition of excess 
personnel 
Appropriation reductions as affecting 
statutory prohibition—reduction in 
appropriations for Work Projects 
Administration of Federal Works 
Agency, and administratively al- 
leged resulting need for position and 
salary adjustments, do not authorize 
noncompliance with 1940 prohibi- 
tory personnel compensation and 
classification change provisions of 
sec. 10 (b), Reorganization Act of 
Sill midintishanatinikene nomen aa 
Automatic promotion credit post- 
ponement—as sec. 10 (b), Reorgani- 
zation Act of 1939, prohibits change 
in compensation or classification, in 
fiscal year 1940, of employees trans- 
ferred under Reorganization Plans I 
and IJ, Foreign Commerce and 
Foreign Agricultural officers trans- 
ferred, July 1, 1939, to State Dept., 
and appointed Foreign Service offi- 
cers of classes and at salaries corre- 
sponding to their compensation prior 
to transfer, may not be considered 
reclassified July 1, 1939, for counting 
service during 1940 for automatic 
promotion, any such reclassification, 
being effective only on July 1, 1940_. 
Changes from E. 0. to classification 
act grades—adjustment in classifica- 
tion of position in central office of 
Work Projects Administration of 
Federal Works Agency, during fiscal 
year 1940, from Executive Order 
grade to classification act grade, is 
not prohibited by 1940 prohibitory 
personnel compensation and classi- 
fication change provisions of sec. 
10 (b), Reorganization Act of 1939, 
if change is to classification act 
grade corresponding to prior Execu- 
tive Order grade and salary is not 
Changes in traveling expense pay- 
ments—changes in amounts of travel- 
ing expenses paid as such to em- 
ployees in positions on Public 
Health Service cooperative projects 
and in nowise having any bearing 
upon rate or compensation paid, are 
not affected by fiscal year 1940 pro- 
hibitory personnel compensation 
and classification change provisions 
of sec. 10 (b), Reorganization Act 
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Reorganization of Government agen- 
cies—Continued. 

Commutation of allowances in kind 
discontinued during 1940—fiscal year 
1940 prohibitory personnel compen- 
sation and classification change pro- 
visions of sec. 10 (b), Reorganization 
Act of 1939, do not prohibit substi- 
tution of commuted value of allow- 
ances in kind where allowances in 
kind which are part of compensation 
are discontinued under proper ad- 
ministrative regulations. ____._._._. 

“Consolidation” of agencies as effect- 

ing “‘transfers:”’ 
Notwithstanding word “‘transferred”’ 
is not used as to personnel of Works 
Progress Administration and Fed- 
eral Emergency Administration 
of Public Works as was done in 
case of other organizations consoli- 
dated into Federal Works Agency 
by Reorganization Plan 1, effect 
of Plan with regard to said Agency, 
and ‘‘consolidation” of said agen- 
cies into Federal Works Agency, 
clearly indicates transfer of per- 
sonnel for purposes of 1940 pro- 
hibitery personnel compensation 
and classification change provisions 
of sec. 10 (b), Reorganization Act 
CEs dnt epehitetntigicassce 
Words “consolidated” and “‘eoor- 
dinated”’ as used in Reorganization 
Plan 1 in connection with Federal 
Works Agency and Federal Loan 
Agency, respectively, must be dis- 
tinguished for purposes of 1940 pro- 
hibitery personnel compensation 
and classification change provi- 
sions of sec. 10 (b), Reorganization 
Act of 1939, term “consolidate” 
connoting a “‘transfer’’ of personnel 
for said compensation and classifi- 
cation change purpose, while word 
“coordinate” does not 

Cooperative employees: 

If, in connection with Public Health 
Service cooperative projects, em- 
ployees occupy Federal positions 
salary rates of which are fixed pur- 
suant to Federal statute, fiscal 
year 1940 prohibitory personnel 
compensation and classification 
change provisions of sec. 10 (b), 
Reorganization Act of 1939, are 
applicable and no change in grade 
or compensation may be made 
during fiscal year, but adjustment 
may be made in proportion of 
Federal and non-Federal funds 
contributed toward payment of 
total salaries of positions._...._... 

If, in connection with Public Health 

Service cooperative projects, em- 
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Promotions—Continued. 
Transfers—Continued. 
Reorganization of Government agen- 


cies—Continued. 

Cooperative employees—Continued. 
ployees oceupy State, county, or 
other non-Federal positions, salary 
rates of which are not fixed under 
Federal statute, fiscal year 1940 
prohibitory personnel compensa- 
tion and classification change pro- 
visions of sec. 10 (b), Reorganiza- 
tion Act of 1939, have no applica- 


Educational personnel paid from 
Cc. C, C. fund allotment—educa- 
tional personnel paid from funds of 
Civilian Conservation Corps alloted 
to War Dept. and under specific 
supervision of that Dept. although 
appointed under authority delegated 
by Secy. of War to Office of Educa- 
tion, are notemployees of said Office, 
and are not subject to prohibitory 
compensation and _ classification 
change provisions of sec. 10 (b), 
Réorganization Act of 1939._..__._.. 

Emergency and regular fund salary 
payments—sec. 10 (b), Reorganiza- 
tion Act of 1939, equally applicable 
to regular and emergency appro- 
priations in application of restric- 
tions of saidsection on changes in 
compensation and classification dur- 
ing fiscal year 1940................-. 

Filling new positions during 1940—fis- 
cal year 1940 prohibitory personnel 
compensation and classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not 
prohibit promotion of employee from 
one grade to highergrade tofill newly 
created position, but change in grade 

‘and compensation may not become 
effective until July 1, 1940.......... 

Filling vacancies occurring during 

1940: 

Fiscal year 1940 prohibitory person- 
nel compensation and classifica- 
tion, change provisions of sec. 
10(b), Reorganization Act of 1939, 
probib‘t filling, at increase in salary 
and grade, of position becoming 
vacant during year by separation 
of person who was with one of 
agencies transferred under said Act, 
by promotion of person who like- 
wise was with same agency at time 
of said transfer, but for record pur- 
poses employee may be assigned to 
position, perform duties thereof, 
etc., change in grade and compen- 
sation to be effective July 1, 1940-- 

Vacancies occurring in positions of 

Work Projects Administration of 

Federal Works Agency may be 

filled, during fiscal year 1940, by 
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Filling vacancies occurring during Pay roll notations where duties, etc. 


1940—Continued. 
assignment of employces from one 
position to another, but 1940 pro- 
hibitory personnel compensation 
and classification change provisions 
of sec. 10 (b), Reorganization Act of 
1939, require that any change in 
classification or compensation be 


changed—Continued. 


but he may be carried on per an- 
num pay roll at new station with 
title held and per diem rate paid 
at old station, and any notation on 
roll which will indicate per diem 
rate is continued because of sec. 
10 (b) will suffice__........ 


not effective until July 1, 1940... . Personnel certified by Civil Service 


Increase in assigned work units, ete.— 
fiscal year 1940 prohibitory personnel 
compensation and _ classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not pro- 
hibit change in total compensation 
paid to any lamplighter based on 
change in number of lamps lighted 
or change in other elements which 
entered into fixing of compensation, 
if same sehedule of rates per month, 
etc., which entered into fixing com- 
pensation on June 30, 1939, and prior 
to transfer.of Lighthouse Service to 
Treasury Department, are main- 
tained during 1940_.............-... 

Part-time employees: 

Fiscal year 1940 prohibitory person- 
ne! compensation and classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not 
prevent changes in amount of an- 
nual part-time compensation cor- 
responding to increase or decrease 
in services required of ‘‘part time” 
physicians of Public Health Serv- 
ice if their classification act grades 
are not changes during fiscal year 


for higher positions: 

Fiscal year 1940 prohibitory per- 
sonnel compensation and classi- 
fication change provisions of sec. 
10 (b), Reorganization Act of 1939, 
do not prohibit selection to fill an 
entirely different position, upon 
certification of Civil Service 
Commission from register of eli- 
gibles, of employee who occupied 
temporary position Civil Service 
authority fur which terminated 
during fiscal year 1940, but any 
change in classification or com- 
pensation may not become effec- 
tive prior to July 1, 1940 

Fiscal year 1940 prohibitory per- 
sonnel compensation and classifi- 
cation change provisions of sec. 
10 (b), Reorganization Act of 
1939, prohibit appointments of em- 
ployees, involved in transfer to 
Federal Security Agency and on 
certification from Civil Service 
Commission for positions in said 
Agency allocated to higher grades 
and paying higher salaries, to such 
higher grade and higher paying 
positions during fiscal year 1940... 


Fiscal year 1940 prohibitory person- Personnel initially appointed during 


nel compensation and classifica- 
tion change provisions of sec. 10 (b), 
Reorganization Act of 1939, do not 
prohibit employment upon a full- 
time basis—with payment of mini- 
mum salary rate per annum of 
Classification Act grade involved 


1940—fiscal year 1940 prohibitory 
personnel compensation and classi- 
fication change provisions of sec. 
10 (b), Reorganization Act of 1939, are 
not applicable to an employee ini- 
tially appointed in Federal Security 
Agency on or after July 1, 1939... 


—of part-time charwomen of Pub- Personnel transferred from one re- 


lic Buildings Adm. of Federal organized agency to another under 
Works Agency who are now paid different head—fiseal year 1940 pro- 
on an hourly basis at rate required hibitory personnel c.mpensation 
by sec. 13 of Classification Act__ - and classification change provisions 
Pay roll notations where duties, ete. of sec. 10 (b), Reorganization Act of 
changed; 1939, do not prohibit transfer from 
Where per diem employee of agency Federal Works Agency to Federal 
affected by Reorganization Act of Security Agency to fill vacancy in 
1939, was transferred from one higher grade and adjustment of 
Place to another and given duties of Salary to conform to new duties 
per annum position in classification under higher classification. -......-- 
act grade, he may not be assigned Personnel transferred from one re- 
to said grade and granted salary organized agency to another under 
thereof prior to July 1, 1940, in view same head—fiscal year 1940 pro- 
of sec. 10 (b), Reorganization Act, hibitory personnel compensation 
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cies—Continued. 
and classification change provisions 
of sec, 10 (b), Reorganization Act of 
1939, require that if employee is 
transferred during year from one 
agency to another, both of which 
were consolidated in Federal Se- 
curity Agency, transfer must be at 
grade and salary received on effective 
date of consolidation... ............ 
Personnel transferred from reorganized 
to nonreorganized agency—sec. 10 
(b), Reorganization Act of Apr. 3, 
1939, prohibiting change in classifica- 
tion or compensation as specified 
therein is not applicable to transfers 
between departments and estab- 
lishments after July 1, 1939, not 
connected with requirements of 
Reorganization Act, and employee 
whose transfer from an agency in- 
cluded in reorganization plan to 
agency not so included was initiated 
prior to July 1, 1939, may be trans- 
ferred to that agency subsequent to 
July 1, 1939, at increase in salary _- 
Personnel transferred within a depart- 
ment, etc.—sec. 10 (b), Reorganiza- 
tion Act of Apr. 3, 1939, prohibiting 
change in compensation, etc., as 
specified therein in any transfer of 
personnel, is not limited in applica- 
tion to'personnel transferred from one 
department, etc., to another, but ap- 
plies to personne] transferred under 
sec. 402 of Reorganization Plan IT 
within a department, etc., and, ac- 
cordingly, applies to personnel of 
Nat’! Bituminous Coal Comm 
Presidential appointments—prohibi- 
tory compensation and classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not apply 
to an appointment by President, 
with consent of Senate, of person 
theretofore employed at lower salary 
Probational appointment of employee 
in temporary or excepted status—as 
sec. 10 (b), Reorganization Act of 
1939, is prohibition only against 
change in classification or compen- 
sation during fiscal year 1940 of trans- 
ferred employee, person who has 
temporary or excepted status in 
agency transferred by operation of 
Act may be probationally appointed 
to vacant position, but appointment 
must be to same grade as position 
held June 30, 1939, and at same com- 
pensation he received on said date, 
even though rate is more or less than 
entrance salary of grade to which pro- 
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cies—Continued. 
Project workers—-fiscal year 1940 pro- 
hibitory personnel compensation and 
classification change provisions of 
sec. 10 (b), Reorganization Act of 
1939, do not prohibit changes in du- 
ties and compensation of either non- 
appointive or appointive project 
supervisory employees of National 
Youth Administration__- ee 
Project workers and E. R. A. admin- 
istrative employees: 
Administrative employees paid from 
Emergency Relief Act allotments 
for administrative expenses—as 
distinguished from project workers 
paid from project funds-—are ap- 
pointed to positions and are officers 
and employees of U. 8., and where 
such employees were transferred 
from Interior Department to Fed- 
eral Security Agency pursuant to 
Reorganization Act of 1939, and 
sec. 201, Reorganization Plan No. 
1, sec. 10 (b) of said act precludes 
any change in their classification 
or compensation during fiscal year 
Sa Alaldiniaesbates 
Fiscal year 1940 prohibitory person- 
nel compensation and classification 
change provisions of sec. 10 (b), 
Reorganization Act of 1939, do not 
prohibit assignment of temporary 
employee of Office of Education 
paid from regular appropriated 
funds, upon expiration of his tem- 
porary appointment during fiscal 
year 1940, as project worker with 
Federal Project of Office of Educa- 
tion at a rate different from rate 
under his temporary appointment 
Fiscal year 1940 prohibitory person- 
nel compensation and classifica- 
tion change provisions of sec. 10 (b), 
Reorganization Act of 1939, do not 
prohibit either assignment of 
relief worker being paid security 
wage to be project supervisory 
employee with different duties 
and compensation, or assignment 
of project supervisory employee 
to duties of, and at compensation 
received by, a similar employee 
who has resigned, even though 
change of compensation is in- 
WEEE bette wet cdbdcarietoce 
Fiscal year 1940 prohibitory person- 
nel compensation and classifica- 
tion change provisivns of sec. 10 (b), 
Reorganization Act of 1939, do not 
prohibit probationary appoint- 
ment of project supervisory em- 
ployee assigned to Federal Project 
of Office of Education to perma- 
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istrative employees—Continued. Fiscal year 1940 prohibitory person- 


nent position with payment from 
regular appropriated funds at 
higher salary than he received as 
a project worker_.....- lier 
Project workers paid either a security 
wage, or salary in a supervisory 
capacity, from project funds, who 
are not appointed to positions—as 
distinguished from administrative 
employees appointed to positions 
and paid from allocations for ad- 
ministrative expenses—are not 
“personnel” within meaning of sec. 
10 (b), Reorganization Act of 1939, 
prohibiting any change in classifi- 
cation or compensation during 
fiscal year 1940 of “personnel” 


Reallocation of positions: 


Adjustments in classification of 
field positions of Work Projects 
Administration of Federal Works 
Agency may be made during fiscal 
year 1940, but 1940 prohibitory per- 
sonnel compensation and classifica- 
tion change provisions of sec. 10 (b) 
of Reorganization Act of 1939 re- 
quire that there be no change in sal- 
ary or classification because of said 
adjustment during said fiscal year _ 
As date of notice of approval of re- 
allocation of position by Civil 
Service Comm., and not date of 
approval of qualifications of in- 
cumbent, determines pay period 
effective date of change in grade 
and compensation of position, 
fiscal year 1940 prohibitory per- 
sonnel compensation and classifi- 
cation change provisions of sec. 
10 (b), Reorganization Act of 1939, 
would not prohibit higher grade 
and compensation change where 
approval of reallocation was re- 
ceived prior to July 1, 1939, not- 
withstanding approval of incum- 
bent’s qualifications was received 
SE oie inne dant nasnota<e0 
Fiscal year 1940 prohibitory person- 
nel compensation and classifica- 
tion change provisions of sec, 10 (b), 
Reorganization Act of 1939, do not 
prohibit selection upon certifica- 
tion of Civil Service Commission 
from register of eligibles, of em- 
Ployee performing duties of a 
position improperly allocated, to 
fill position after proper allocation, 
but any change in classification or 
compensation may not become 
effective until July 1, 1940 


nel compensation and classification 
change provisions of sec. 10 (b), 
Reorganization Act of 1939, pro- 
hibit making effective, both as to 
grade and salary, during fiscal 
year 1940, reallocation of position 
in Federal Security Agency occu- 
pied at time of Agency's creation. . 
Yhere in connection with grade 
changes, both upward and down- 
ward, of field positions and depart- 
mental vacancies, administrative 
office issued bona fide appoint- 
ments effective June 30, 1939, and 
entrance on duty in new positions 
was on or before June 30, 1939, ap- 
proval of Civil Service Comm. 
after July 1, 1939, of qualifications 
of appointees relates back to June 
30, 1939, and fiscal year 1940 pro- 
hibitory personnel compensation 
and classification change provi- 
sions of sec. 10 (b), Reorganization 
Act of 1939, are inapplicable to 
ee eaneae 

Reappointment after discontinuance 
for some other purpose: 

Fiscal year 1940 prohibitory person- 
nel compensation and classifica- 
tion change provisions of sec. 10 
(b), Reorganization Act of 1939, do 
not prohibit reappointment of 
emergency clerk whose services 
were discontinued after effective 
date of said act, to a different 
emergency position at higher rate 
of compensation, if discontinuance 
was not in anticipation of, or for 
purpose of, such reappointment. - - 

Fiscal year 1940 prohibitory person- 
nel compensation and classifica- 
tion change provisions of sec. 10 
(b), Reorganization Act of 1939, 
do not prohibit reappointment to 
different position at different 
salary, of employee who resigned 
or whose services were terminated 
after effective date of said act, pro- 
vided termination or resignation 
was bona fide and not in anticipa- 
tion of, or for purpose of, reappoint- 
ment eine iets 

Reappointment with compensation of 
one serving without compensation— 
employee of Biological Survey serv- 
ing since prior to fiscal year 1940 as 

Deputy Game Warden without 

compensation, may currently be ap- 

pointed as Deputy Game Warden, 
grade 5, at per diem salary, fiscal 
year 1940 prohibitory personnel com- 
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Transfers—Continued. 

Reorganization of Government agen- 

cies—Continued, 
pensation and classification change 
provisions of sec. 10 (b), Reorgani- 
zation Act of 1939, not being applica- 
ble as there was no compensation or 
classification involved in original 

employment___. 

Reappointments after resignations for 
that purpose—tresignations of Bio- 
logical Survey personnel in field po- 
sitions, duties of which now differ 
from those existing at time positions 
were established, for sole purpose of 
reappointment, at different salaries, 
to other positions which more accu- 
rately reflect present need, would 
necessarily be voluntary for sole 
purpose of, and in anticipation of, 
reappointment to other positions in- 
volving changes in classification and 
compensation and therefore consti- 
tute an evasion of sec. 10 (b), Re- 
organization Act of 1939 

Reduction: 
Reorganization of Government agencies: 
Assignment to lower position at employ- 
ee’s request—fiscal year 1940 prohibi- 
tory personnel compensation and clas- 

sification change provisions of sec. 10 

(b), Reorganization Act of 1939, do not 

prohibit administrative assignment, at 

employee’s request, of employee in 
sub-professional service to perform 
duties of position established fa cus- 
todial service at lower compensation 
rate, but any change in classification or 
compensation may not become effec- 

tive until July 1, 1940 

Decrease in assigned work units, ete.— 
fiscal year 1940 prohibitory personnel 
compensation and classification change 
provisions of sec. 10 (b), Reorganization 

Act of 1939, do not prohibit change in 

total compensation paid to any lamp- 

lighter based on change in number of 
lamps lighted or change in other ele- 
ments which entered into fixing of 
compensation, if same schedule of 
rates per month, ete. which entered 

into fixing compensation on June 30, 

1939 and prior to transfer of Lighthouse 

Service to Treasury Department, are 

maintained during 1940 oe 

Disciplinary action—fiscal year 1940 pro- 
hibitory personnel compensation and 
classification change provisions of sec. 

10 (b), Reorganization Act of 1939, do 

not prohibit reduction in grade and 

compensation of civilian employees for 
disciplinary purposes 

Part-time employees—fiscal year 1940 
prohibitory personnel compensation 
and classification change provisions of 


Reorganization of Government agencies— 

Continued. 
sec. 10 (b), Reorganization Act of 1939, 
do not prevent changes in amount of 
annual part-time compensation corre- 
sponding to increase or decrease in 
services required of ‘part time’’ physi- 
cians of Public Health Service if their 
classification act grades are not changed 
during fiscal year 1940_- 

Related promotion prohibition princi- 
ples. See Compensation, promotions, 
transfers, reorganization of Government 
agencies, 


Resignation: 


Retroactive change effect—date of resigna- 
tion once fixed may not be changed _---- 

Sunday intervening between resignation 
and new appointment—where employ- 
ee’s resignation from one agency was ac- 
cepted effective on Saturday and he did 
not enter on duty in another agency 
until following Monday, he was not in 
service on intervening Sunday and fact 
that his leave was transferred on basis 
that separation from service on non-work 
days only does not constitute “‘break in 
service’ does not authorize compensa- 
tion for non-work day when out of serv- 
ice, neither may subsequent administra- 
tive action to show date of resignation 
as Sunday authorize compensation for 
that day, for, when date of resignation is 
once fixed, no subsequent action can 
change it... 


Sundays and Holidays. See Sundays and 


Holidays. 


Suspension from duty—doubtful citizenship 


status—where employee was suspended 
from duty pending establishment of his 
citizenship status, he may not be paid 
salary fur period of suspension, except for 
accrued annual leave to his credit, not- 
withstanding restoration to duty and that 
court decision, in another case, during 
period of suspension removes doubt as to 
his American citizenship................-- 


Transfers. See Classification, transfers; Com- 


pensation, promotions, transfers. 


Withholding: 


Authority — indebtedness liquidation — 
cost of medical treatment furnished by 
Employees’ Compensation Commission 
to injured employee is “‘compensation”’ 
within meaning of employees’ compensa- 
tion act, which is required to be reim- 
bursed commission out of amounts re- 
covered by him from private sources for 
same injury, but employee’s current 
salary payments cannot be withheld to 
satisfy such indebtedness, earlier deci- 
sions authorizing such withholding 
having been modified because of court 
decisions and acts of Congress 


461 
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Withholding—Continued. 


Bonded employees’ indebtedness—lack of 
waiver authority—General Accounting 
Office cannot authorize administrative 
department to withhold from applica- 
tion, in case of an accountable officer in 
arrears in his accounts, mandatory pro- 
visions of sec. 1766, R. 8., as amended, 
requiring withholding of compensation 
in such case. 


COMPENSATORY TIME: 


See Sundays and Holidays, compensatory 
time. 


CONCESSIONS: 


National Parks: 
Advertising requirements: 

Monetary return to U. 8. from restaurant 
concession in Nat’l Zoological Park is 
only one of several considerations 
which necessarily are involved in se- 
lecting concessionaire, but comparison 
of value of financial return with value 
of other considerations should be made 
only after maximum financial return 
has been determined by advertising. - 

Proposal of restaurant concessionaire in 
Nat’l Zoological Park to pay, for 
privilege of operating restaurant dur- 
ing next fiscal year, same price as stated 
in his present agreement, plus expense 
of moving into new building to be 
erected, may not be accepted without 
first ascertaining, by advertising for 
bids, that no prospective concession- 
aire would pay higher price 


holding payments from contractor for pay- 
ment to drivers, or listing owner or con- 
tractor as violator of its obligations to em- 
ployees, etc 


CONTRACTS: 
Additional work—work of different Govt. 


agency—contractor’s obligation to accept 
—contract reciting it has been entered into 
under act of Apr. 25, 1939, authorizing Sec. 
of Navy to contract under specified condi- 
tions, does not obligate contractors to ac- 
cept orders for additional work for another 
Govt. agency under different act 
Advertising. See Advertising. 
Amounts: 
Additional: 

Advertising requirements—contractual 
reservation by Govt. of right to pur- 
chase additional quantities of subject 
matter of contract indefinitely or for 
unreasonable period without getting 
benefit of such competition as industry 
affords at time need definitely ascer- 
tained, is plainly not compatible with 
intent of sec. 3709, R. 8 

Effect of provisions for: 

Contractual reservation by CGovern- 
ment of richt to place orders for addi- 
tional quantities after fiscal year in 
which contract was executed does not 
result in obligating U. 8. merely be- 
cause of authority in appropriation 
act to enter into contracts prior to 
next fiscal year in amount in excess of 


CONGRESS: 
Members—Government contracts. See Con- 
tracts, Congressional interest. 
CONSULAR AND DIPLOMATIC SERV- 
ICE: 
See Foreign Service. 
CONTRACTORS: 
Death—effect on contract obligation—liabil- 


appropriation, but exercise of option 
prior to next fiscal year would operate 
as obligation even though no appro- 
priated funds had been made 
available Siaedatet an 
Option for purchase by Govt. of quan- 
tities in addition to those specified in 
contract creates no obligation on U. 


ity under a Government contract for serv- 
ices which are not personal in their nature 
is not terminated by contractor’s death. 
Employees—wages. See Wages. 
Government—State law violations—Govern- 
ment liability for defense against State 
action—no duty or responsibility on the 
United States to defend its contractors in 
actions against them by State or local au- 
thorities and such responsibility, uncertain 
and indefinite in its scope and effect, may 
not properly be imposed by contract, 
irrespective of what action the Govern- 
ment might directly take, in its own inter- 
ests and on its own behalf, to secure the 
unobstructed and orderly prosecution of 
its business 

Violation of obligations—lists—where owner 
of trucks rented by Govt. contractor was 
neither an agent nor subcontractor within 
meaning of Davis-Bacon Act, fact that 
truck drivers employed directly by con- 
tractor, paid owner part of their wages after 
contractor had paid them in full, does not, 


8. until option has been exercised 
and is not objectionable per se even 
though extending reasonable time 
into succeeding fiscal year, but obli- 
gation resulting from exercise of op- 
tion is subject to restrictions of secs. 
3679, 3732, 3733, and 3735, R. 8_____- 
Aprroximate—effect of provisions for— 
generally, where contract provides for 
specified quantity of supplies, subject to 
qualifying words such as “‘more or less,”’ 
“about,” “approximately,” ete., such 
words will excuse only minor or acciden- 
tal variations in quantity, but where 
qualifying words are subject to further 
conditions, neither designated quantity 
nor such quantity with slight variations 
will be regarded as controlling 
Excess of available appropriations: 
Contractual reservation by Government 
of right to place orders for additional 
quantities after fiscal year in which 
contract was executed does not result 
in obligating U. 8. merely because of 
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Amounts— Continued. 

Excess of available appropriations—Con. 
authority in appropriation act to enter 
into contracts prior to next fiscal year 
in amount in excess of appropriation, 
but exercise of option prior to next 
fiscal year would operate as obligation 
even though no appropriated funds had 
been made available_._......_. 

Secs. 3679, 3732, 3733, and 3735, R. 8. 
require that, unless otherwise author- 
ized, Govt. shall not be committed by 
contract or purchase beyond extent 
and availability of appropriations, 
and, as to supplies and stationery, for 
longer than a year_. a 

Indefinite—requirements greater... or "Jess 

than estimated quantity—-where, under 

invitation stating estimated quantities 
shown are for information only and may 
be. increased or decreased in accordance 
with actual requirements during definite 
period, bidder placed “App” (approxi- 
mately) before estimated quantities, 
mere qualification of estimated quantity 
may not be accepted as definite limita- 
tion of quantity to be delivered, obvi- 
ously dominant measure of quantity 
being actual requirement for definite 
ENE BREE np cctthtncdegisnane sec 


Awards: 


Bidders’ acceptance liability: 

General rule is that proposals submitted 
under Govt. advertisement for bids 
may not be withdrawn after opened 
even before award is made, and that 
bidder is bound to accept award___._- 

Where invitation for bids referred to 
Standard Govt. Instructions to Bid- 
ders which provides, in par. 14, that 
“Bids may be withdrawn on written 
or telegraphic request received from 
bidders prior to the time fixed for 
opening,” and low bidder agreed to 
execute contract upon receipt of writ- 
ten notice of acceptance within 20 days 
from date of opening of bids, said bid- 
der was bound to accept award which 
was made within 20 days from date of 


See related subject, Advertising, 
bids, qualified. 
Indefinite specifications—contractor’s per- 
formance liability---where alternate item 
of invitation omitted some items of equip- 
ment in first item, a bidder’s belief alter- 
nate did not include ali of first item was 
justified even though specifications re- 
ferred to in both items describe items of 
alternate and items omittoed therefrom 
and state all parts, whether mentioned 
or not, necessary to make complete sys- 
tem, are to be supplied, and, as accept- 
ance of alternate bid was on basis of sup- 
plying items enumerated in first item of 
bid at price specified for alternate item, 
no contract resulted requiring furnishing 
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Breach--damages. 
Cancellation. 
Congressional interest: 


Awards—Continued. 


of all of said items, and two alternate bids 
not having been competitive—one in- 
cluding more equipment than other— 
entire matter should be readvertised ___. 
Mistakes—contract termination, See Con- 
tracts, termination, erroneous awards. 
Previous bid rejection—subsequent ac- 
ceptance with bidder’s consent—where 
all bids for construction of housing proj- 
ects in Dist. of Col. were rejected by Alley 
Dwelling Authority but it is now desired 
to rescind action taken and accept lowest 
bid and low bidder agrees to permit 
acceptance if made prior to specified time 
Authority may legally rescind its action 
and award contract to lowest bidder 
without readvertising................ 
See, also Advertising, bids, rejecting; ete. 
See Contracts, damages. 
See Contracts, termination, 


Acceptance of bid not referring to statutory 
prohibition—acceptanve of bid or pro- 
posal not already containing condition 
required in every Govt. contract by sec. 
3741, R. S., “that no member of or dele- 
gate to Congress shall be admitted to any 
share or part of such contract,” would 
not be in conformity with statutory re- 
quirement, for bid, when accepted, con- 
stitutes a contract. ._....- > 

Notice to bidders of statutory ‘prohibition 
—while under narrow technical inter- 
pretation, sec. 3741, R. 8., which requires 
insertion in every Govt. contract of ‘an 
express condition that no member of or 
delegate to Congress shall be admitted 
to any share or part of such contract,’ 
lends itself to view that inclusion of such 
condition without previous reference 
thereto in invitations to bid, ete., is suf- 
ficient compliance with requirements, it 
would appear invitations should put 
bidders on notice of express condition. . 

Statutory prohibition applicability—for- 
eign countries—contracts entered into or 
for performance in a foreign country 
should contain the “express condition” 
required by sec. 3741, R. 8. “that no 
member of [or delegate to] Congress shall 
be admitted to any share or part of such 
contract or agreement, or to any benefit 
to arise thereupon” 


Construction: 


Conflicting provisions—specific v. general 
—general provisions of a contract, to 
extent they conflict with specific pro- 
visions, must be regarded as superseded 
by the specific provisions............_. 

Payment provisions—payment prior to 
occurrence of all contract conditions— 
where contracts for consulting services 
in connection with design fur Smithson- 
jan Gallery of Art, provide for install- 
ment payments of fees and for payment 
of final installment when final action on 
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CONTRACTS—Continued.’ 
Construction—Continued. 
design has been taken by a specified Actual—Continued. 
board, there is no authority for making Increased costs. See Contracts, increased 
final payments before such final action is costs. 
taken, even though such action may be Measure of—where contractor fails, be- 
delayed and no further services of con- cause of heavy rainfall, to comply with 
sultants are contemplated at this time. ._. its contract for ‘‘Water; filtered, suit- 
See, also, Advertising, bids, interpretation. able for domestic purposes * * * 
Contracting officer’s authority: to be furnished in quantity and pres- 
Contract modification. See Contracts, sure as required, * * * ”, it is 
modification. chargeable, in absence of contract pro- 
Findings of fact—reviews—authority of visions to contrary, with expenditures 
reviewing officer—where W ar Dept. con- necessarily made by Government as 
tract for portable buildings provided direct result of failure 
“contractor shall furnish all materials, Performance beyond contract require- 
labor, etc., necessary to complete work ments—Government liability—where 
according to true intent of specifications, contract for furnishing seagoing tug to 
of which intent and meaning contracting tow naval vessel to designated point 
officer shall be interpreter,” and made no and to assist in its sinking, provided 
provision for appeal from contracting offi- that U. 8. would not be responsible for 
cer’s decision, and said officer decided damages to tug due to conditions at 
contract required furnishing of certain sea or fouling by vessel, but tug was 
items, U. S. acquired vested right to said damaged in performing services in ad- 
items and additional payment under dition to those covered by contract, 
change order, issued by Quartermaster required in emergency and requested 
General, was unauthorized, contractual by naval officer in charge of sinking, 
provisions, presumably made with contractor’s claim for reimbursement 
Quartermaster General’s approval, not on account of such damages may be 
being inconsistent with supervisory du- paid upon basis of implied contract. -- 
ties imposed upon him by law -- - - - - - - 838 Bidder’s liability qualification—stipula- 
Inclusion of non-essential price increasing tions by bidders relative to excuses for 
provisions—in absence of statutory pro- default or delay differing materially from 
vision therefor, insertion in Govt. con- provisions in condition No. 4, Standard 
tracts of any provision—not essential to Form 33, short form contract, and which, 
accomplishment of purpose of appropria- if accepted as part of a contract, would 
tion under which contract is made—the furnish contractor immunity from lia- 
necessary or probable result of which is bility to Govt. for default or delay from 
to increase prices which Govt. must almost any conceivable cause, preclude 
pay, is not authorized._.............. acceptance of their bids even though 
See, also, related subject of Agents, au- otherwise acceptable...................-. 
thority. Liquidated—extensions of time —where 
Damages: contract provides for liquidated damages 
Actual: for delay beyond stated period “or any 
District of Columbia appropriation extension thereof” and for extensions of 
availability—appropriation for con- time for specified causes, including acts 
struction of project under Dist. of Col., of Govt. and contracting officer issued 
not specifically providing for payment “Stop Order” and “Start Order’’ which 
of damage claims, may not be used for clearly show contractor was delayed by 
payment of contractor’s claim for dam- acts of Govt., said order may be regarded, 
ages as distinguished from one for value for liquidated damage purposes, as ex- 
of work and labor performed or ma- tension of time for period between them, 
votwithstanding contract contains no 
provision for issuance of orders for sus- 
pension of work...........-...-..-.-.. 
Default—contractor’s liability. See Con- 
tracts, damages; Contracts, increased costs, 
defaulting contractor. 
Delays—damages. See Contracts, damages. 


Page | CONTRACTS—Continued. 
Damages—C ontinued. 


District of Columbia liability liquidation 
procedure—where contractor’s claim 
against Dist. of Col. for damages (as 
distinguished from claim for value of 
work performed or material furnished) 
is pending in court and Dist. concedes 
partial liability; contractor has agreed Deliveries: 


to accept amount offered by Dist.; and Freight charges. See Contracts, freight 


it is proposed to confess judgment for 
said amount; matter comes within act, 
Feb. 11, 1929, outlining procedure for 
reporting to Congress for special appro- 
priation of claims against Dist 


246222™—40——-70 


charges. 


Inferior—price reduction—where bidder, 


prior to opening of bids, had requested 
specifications be amended to permit 
furnishing flags of ‘‘well carded” cotton 
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instead of “‘well combed” cotton but 
amendment was refused, there is no au- 
thority for modifying contract with said 
bidder to permit delivery of “well 
carded” cotton flags at reduction in 
price, but if administratively determined 
that flags made from less costly “carded 
cotton” will serve Govt.’s needs and that 
it will be in Govt.’s interest to secure such 
fiags instead of insisting on contract per- 
formance, no objection to agreement with 
contractor for rescission of contract, and 
readvertising under proper amended 
specifications petabatdre 
Title to property in transit—where pur- 
chase order required delivery prepaid 
“to forest ranger, Moran, Michigan,’’ 
mode of delivery being left to vendor and 
Sales Act in places involved requires, as 
is general rule, actual delivery before title 
passes where contract requires delivery 
to buyer, alleged action of carrier, as 
vendor’s agent in leaving shipment with- 
out notice, unguarded, etc., at railway 
station, is not delivery required by con- 
tract, and as title did not pass to Govt., 
and loss occurred during transportation, 
vendor is not entitled to payment 


Disputes: 


Validity of provision for arbitrators: 

No authority for establishing boards of 
arbitration to determine rights of U. 8. 
in absence of statutory provision, and 
neither Emergency Relief Act of 1935, 
nor E. O. 7057, May 28, 1935, establish- 
ing Puerto Rico Reconstruction Ad- 
ministration pursuant thereto, au- 
thorizes provision in lease containing 
purchase option, that in case of dis- 
agreement as to selling or purchase price 
arbitrators shall be appointed to deter- 
mine same Se peeneee : 

Parties to a contract may properly desig- 
nate a particular person to decide dis- 
puted questions and decisions on such 
questions by person so designated are 
final and conclusive on parties to con- 
tract in absence of fraud or of mistake 
SO gross as necessarily to imply bad 
PU See cece ces dct eect ttt wate 


Duration: 


Contractual reservation by Govt. of right 
to purchase additional quantities of sub- 
ject matter of contract indefinitely or for 
unreasonable period without getting 
benefit of such competition as industry 
affords at time need definitely ascer- 
tained, in plainly not compatible with 
intent of sec. 3709, R. S___._........--.- 
Option for purchase by Govt. of quantities 
in addition to those specified in contract 
creates no obligation on U. 8. until 
option has been exercised and is not ob- 
jectionable per se even though extending 
reasonable time into succeeding fiscal 
year, but obligation resulting from exer- 
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cise of option is subject to restrictions of 
secs. 3679, 3732, 3733, and 3735, R. 8 


Secs. 3679, 3732, 3733, and 3735, R. 8., re- 


quire that, unless otherwise authorized, 
Govt. shall not be committed by contract 
or purchase beyond extent and availabil- 
ity of appropriations, and, as to supplies 
and stationery, for longer than a year... 


Eight-hour law: 
Applicability: 


Foreign countri.s—eight-hour law of 
June 19, 1912, prohibiting employment, 
under Govt. contracts, of laborers or 
mechanics in excess of eight hours in 
any one calendar day, is not applicable 
to such contracts necessarily entered 
into in foreign countries which may re- 
quire or involve employment of foreign 
laborers or mechanics in their perform- 
ance __ ab ap ar flew 9 on <p -nodte 

Transportation of mails—contracts for 
carrying the mails in motor vehicles, 
between various points such as post 
offices, railroad stations, etc., are ex- 
cepted from requirements of Eight- 
Hour Law of June 19, 1912, by sec. 2 
thereof which provides ‘“That nothing 
in this Act shall apply to contracts for 
transportation by land or water, or for 
the transmission of intelligence’ 

Walsh-Healey Act applicability prece- 
dence—while application of labor, 
etc., provisions of Walsh-Healey Act, 
and Eight-Hour Law, is substantially 
different —former relating to contracts 
for manufacturing or furnishing of 
supplies, articles, ete., while latter re 
lates to contracts for performance of 
services; construction; repair, etc., of 
public buildings; etc.—where applica 
tion overlaps, and Walsh-Healey Act is 
clearly applicable to complete perform 

_ance of contract, provisions of earlier 
Eight-Hour Law should not be in- 
cluded in contract... .... z 


Empty containers: See Rent, empty con- 
tainers. 

Exchanges: 
Old for new: 


Independent new car price and trade-in 
allowance—where bidder offered auto- 
mobile to Govt. at stated cash price, 
not contingent upon acceptance of in- © 
dependent offer of trade-in allowance 
on Govt.’s used car, acceptance of bid 
for furnishing new car for cash resulted 
in binding contract on that basis even 
though used car was sold for cash to 
another bidder, and contractor is liable 
for excess cost to Govt. resulting from 
refusal to perform.................-.... 

New equipment to be used for different 

purpose than old—words “used for 

the same purpose”’ in act, Mar. 2, 1917, 

authorizing Secy. of Interior to ex- 

change automobiles in part payment 
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for new machines used for same pur- 
pose as those proposed to be exchanged, 
have reference to passenger or property- 
carrying use to be made of vehicles 
and not to activity on which they aro 
to be used, and trade-in allowance for 
passenger-carrying vehicle exchanged 
in purchase of truck should be de- 
posited as miscellaneous receipt.-.... 

Ordnance matériel, tools, ete.—authori- 
zation in act, May 11, 1939, for exchange 
of obsolete, etc. ordnance machines and 
tools for new machines and tools, con- 
templated “‘exchange” other than in 
restricted sense of article for article 
without reference to money value, and 
intended established procedure with 
regard to “exchange’’ statutes gener- 
ally, that is, exchanging of old equip- 
ment in part payment for new on a cash 
bid, as well as exchange allowance for 
old equipment, basis, with deposit of 
proceeds as miscellaneous receipts 
where cash bids exceed exchange 
Gmowenes eGR... s6.2.ccscttiidewsive 

Old for reconditioned: 

Advertising requirements—where pro- 
posed to contract for replacement of 
unserviceable motors with recondi- 
tioned motors, as substitute for recon- 
ditioning, there should be advertising 
for cash bids as well as for trade-in 
allowances on unserviceable motors 
and acceptance of bid resulting in low- 
est net cost to Govt._............-...-- 

Disposition of trade-in value—rule of 16 
-Comp. Gen. 1013, that in case of ex- 
change of unserviceable motor for re- 
conditioned one only net cost need be 
charged to applicable appropriation, is 
for application only if reconditioned 
motor is furnished at price not exceed- 
ing cost to recondition old motor 





Fiscal year—limitations. See Contracts, 
duration. 

Foreign Jaws —performance of contract, made 
in Ireland, for supplying coal to American 
Legation at Dublin, may not be excused 
merely because it would be to contractor’s 
financial disadvantage to perform at con- 
tract price due to “war conditions and the 
difficulty of importing coal from England,” 
in absence of showing law of Ireland ex- 
cuses performance, even though contrac- 
tor’s offer bears printed notation “All 
offers and sales are subject to the usual war 
and strike clauses”... ................--.. 

Freight charges: 

Bid evaluation. See Advertising, bids. 

Voluntary assumption by contractor— 
where an accepted bid provides for de- 
livery of supplies “f.o.b. Washington, 

D. C.,” but contractor states it intended 

its bid “f.0.b. Washington, D. C.” to 

mean that it “was willing to ship orders 
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Freight charges—Continued. 
transportation prepaid to any point 
within the United States,’’ and has re- 
quested that contract be so regarded, 
contractor’s rerjuest, being in interest of 
United States, may be complied with. _. 
Government defense of State action against 
contractors—illegality of stipulation for— 
no duty or responsibility on the United 
States to defend its contractors in actions 
against them by State or local authorities 
and such responsibility, uncertain and in- 
definite in its scope and effect, may not 
properly be imposed by contract, ir- 
respective of what action the Government 
might directly take, in its own interests 
and on its own behalf, to secure the un- 
obstructed and orderly prosecution of its 


Government liability for acts in sovereign 
capacity—Government in its sovereign 
capacity is separate and distinct from 
Government in its capacity as contractor 
and is not liable as contractor for its acts 
as sovereign, and a fortiori is Dist. of Col. 
in its capacity as a contractor not liable for 
Federal Government’s acts as a sovereign. 

Implied—performance beyond express re- 
quirements—Government liability—where 
contract for furnishing seagoing tug to tow 
naval vessel to designated point and to 
assist in its sinking, provided that U. 8. 
would not be responsible for damages to 
tug due to conditions at sea or fouling by 
vessel, but tug was damaged in performing 
services in addition to those covered by 
contract, required in emergency and re- 
quested by naval! officer in charge of sink- 
ing, contractor’s claim for reimbursement 
on account of such damages may be paid 
upon basis of implied contract... ......-- 

Increased costs: 

Change orders—conflicting findings of 
fact—where War Dept. contract for 
portable buildings provided ‘‘contractor 


shall furnish all materials, labor, ete., 
necessary to complete work fully accord- 
ing to true intent and meaning of draw- 
ings and specifications, of which intent 
and meaning contracting officers shall be 
interpreter,”’ and made no provision for 
appeal from contracting officer’s deci- 
sion, and said officer decided contract 
required furnishing of certain items, U. 
8. acquired vested right to said items, 
and additional payment under change 
order, issued by Quartermaster General 
was unauthorized, contractual provi- 
sions, presumably made with Quarter- 
master General’s approval, not being 
inconsistent with supervisory duties 
imposed upon him by law__._........-- 


Defaulting contractor: 


Nonavailability of product of a particu- 

lar country—inability of contractor 
with place of business in U. 8. to obtain 
German product he had stated he in- 
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CONTRACTS—Continued. 

Increased costs—Continued. 

Defaulting contractor—Continued. 
tended to furnish, does not relieve him 
of obligation to furnish material mect- 
ing specifications if procurable else- 
where, where no requirement under 
contract that he furnish German prod- 
uct to exclusion of any other meeting 
specifications ............- ere 

War conditions as excusing performance 
—performance of contract, made in 

; Ireland, for supplying coal to Ameri- 
4 can Legation at Dublin, may not be 
| excused merely because it would be to 
contractor’s financial disadvantage to 
perform at contract price due to “war 
conditions and the difficulty of import- 

ing coal from England,’”’ in absence of 
showing law of Ireland excuses per- 
formance, even though contractor's 

offer bears printed notation “All offers 

and sales are subject to the usual war 

and strike clauses’’._.............- si 

Federal milk marketing order complian 
—District of Columbia contracts—con- 
tractor furnishing dairy products under 
contract with Dist. of Col. may not be 
paid any increased costs of performing 
contract due to enforced compliance with 
milk marketing order issued, after date of 
contract, under Agricultural Marketing 
Act where contract makes no provision 
for increase in prices for any cause... ... 

Wages—Government liability —where con- 
tract provides that if minimum wage 
rates as established (under Davis-Bacon 
Act) for original contract are raised by 
orders of Govt., contract price will be 
adjusted accordingly, and Sec. of Labor 
(after contract award) acting under con- 
tract provision, determined, as to class of 
employees whose wages were not fixed 
in contract, that contractor should pay 
higher rate than it was paying, no price 
adjustment is authorized since the rate 
thus established is rate for original con- 
tract and has not been increased ._...... 

Informal—contractor’s liability—where bid- 
der for Govt. construction contract had 
been notified of acceptance of his bid prior 
to his death, a binding contract resulted 
even though he did not execute standard 
form of contract or payment and perform- 

ONS WOES ci. diy ded tepicwigs cebenigews 

Inspection and superintendence: 

Other than Federal personnel—neither sec. 
12, Reclamation Projeet Act, 1939, nor 
sec. 601, act, June 39, 1932, authorizes 
procuring from private sources the per- 
formance of regular governmental func- 
tions involving purely personal services, 
such as “inspection” of Government 





































































































































































































































































































Services between departments and estab- 
lishments—where work of one agency is 
proper for performance under @ contract 
of that agency entered into as supple- 
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mental to an existing contract of another 
agency, the cost of supervision of the 
supplemental contract work by em- 
ployees of the original contracting 
agency (including their salaries) is reim- 
bursable to that agency under sec. 601 of 
Economy Act as a service which said 
agency is equipped to render__.....___ . 


See, also, Contracts, tests; Personal Services. 


Interchange—Departments and Establish- 


ments—additional work of same type at 
isolated place—where there exists Navy 
Dept. contract for construction of aviation 
facilities on isolated islands where Civil 
Aeronautics Authority proposes to estab- 
lish air facilities, and it is to advantage of 
U. 8. to have Authority’s relatively small 
work performed by Navy contractors in 
conjunction with large naval work and 
subject to general terms of existing con- 
tract, no objection to supplementary con- 
tract by Authority with Navy contractors 
to accomplish that purpose 


Interpretation. See Contracts, construction. 
Labor, ete., stipulations: 


Applicability: 

Equipment, etc., hired with or without 
operator — contracts for rental of 
trucks, construction equipment and 
personal property generally, with or 
without operator, are not contracts 
“for the manufacture or furnishing of 
materials, supplies, articles and equip- 
ment” and therefore labor, etc. stipu- 
lations of Walsh-Healey Act are not for 
inclusion therein... _._.. 


Transportation of mails—contracts for 
carrying the mails may not require 
compliance by contractors with Fair 
Labor Standards Act of 1938, 52 Stat. 

Walsh-Healey Act v. Eight-hour law— 
while application of labor, etc., provi- 
sions of Walsh-Healey Act,and Eight- 
Hour Law, is substantially different— 
former relating to contracts for manu- 
facturing or furnishing of supplies, 
articles, etc., while latter relates to con- 
tracts for performance of services; con- 
struction; repair, etc., of public build- 
ings; etc.—where application overlaps, 
and Walsh-Healey Act is clearly ap- 
plicable to complete performance of 
contract, provisions of earlier Eight- 
Hour Law should not be included in 
contract . . send 


Contractors’ compliance — jurisdiction — 


responsibility of administering Walsh- 
Healey Act is specifically placed in Secy. 
of Labor and it is not for G. A. O. to 
question Secretary’s determination that 
a contractor was liable to U. 8. in certain 
amount as damages for violations of 
labor, ete., stipulations included in a 
contract pursuant to said act.........-.. 


Page 


748 


267 





INDEX DIGEST 


Page | CONTRACTS—Continued 
Labor, etc., stipulations—Continued. Mistakes—Continued. 
Fair Labor Standards Act compliance— Bids—Continued. 
contracts for carrying the mails may not advantage in acceptance notwith- 
require compliance by contractors with standing range in bid prices, as indi- 
Fair Labor Standards Act of 1938, 52 cated by character of equipment in- 
volved, and fact contractor, regular 
Wage underpayments. See Wages. dealer in machinery, did not question 
See, also, Contracts, wage stipulations. quotation of its supplier, contractor 
Materials: may not be granted relief, mere inade- 
Inferior. See Contracts, deliveries. quacy of consideration, where not such 
Overconsumption by contractor — extent as to demonstrate gross imposition or 


CONTRACTS—Continued. 


of liability—where specific provision of 
contract provides for charging contractor, 
in connection with material furnished by 
Govt., only with material used in excess 
of stated allowances permitted for 
finished product even though part of fin- 
ished product is unacceptable, no charge 
may be made for material included in 
unacceptable finished product except to 
extent it exceeded authorized allow- 
ances, notwithstanding general provi- 
sions in contract indemnifying Govt. for 
any loss or damage-to all material 


Actual notice prior to award: 

Where procurement officer requested 
verification of a bid, and bidder 
alleged error in that it quoted 
identical price erroneously trans- 
mitted to it by telegraph company as 
price suggested by supplier, bidder 
not allowed to change or withdraw its 
bid, bid having been as intended, 
and there having been no mistake 
in bid as submitted; bidder—a regu- 
lar dealer in supplies involved—not 
having questioned correctness of 
quotation of its supplier; and differ- 
ence between said bid and next low- 
est bid not being so great as to make 
unconscionable a contract based on 
acceptance of low bid 

Where slight difference between other 
bids on one item of an invitation 
and bid of bidder alleging error on 
said item, is insufficient to constitute 
prima facie evidence of error, and 
contract based on said bid will not 
be unconscionable, and explanation 
furnished by low bidder after bid 
opening that he intended f. o. b. 
point to be other than specified in 
invitation is not conclusive that such 
mistake was made, there is no 
authority for releasing bidder from 
its bid, if accepted within period 


Consideration inadequacy—where after 
award contractor alleged error in bid 
in that it had quoted on basis of price 
erroneously furnished by its supplier, 
but bid was in amount intended, and 
contracting officer did not take unfair 


undue influence, or unanticipated ex- 
pense in performance, not being 
sufficient ground for avoiding con- 
tract, even in equity 


Constructive notice—where after award 
contractor alleged error in bid in that 
it had quoted on basis of price er- 
roneously furnished by its supplier, 
but bid was in amount intended, and 
contracting officer did not take unfair 
advantage in acceptance notwith- 
standing range in bid prices, as indi- 
cated by character of equipment in- 
volved and fact contractor, regular 
dealer in machinery, did not question 
quotation of its supplier, contractor 
may not be granted relief, mere inade- 
quacy of consideration, where not such 
as to demonstrate gross imposition or 
undue influence, or unanticipated 
expense in performance, not being 
sufficient ground for avoiding contract, 
even in equity 


Correction—where unit prices of bid 
doubtless were intended to be per am- 
poule and not per box of ten ampoules, 
and bidder, through misunderstanding 
of specifications, failed to so qualify 
its bid, and difference between said 
prices and other bids was sufficient 
to have placed contracting officer on 
notice prices were per ampoule and not 
per box, payment for future deliveries 
may be made on that basis, corrected 
bid still being lowest, but, as to any 
payments made at original bid prices, 
vouchers for additional amounts are 
for settlement by G. A. O. as claims. . 


Procedure—where unit prices of bid 
doubtless were intended to be per 
ampoule and not per box of ten am- 
poules, and bidder, through misunder- 
standing of specifications, failed to so 
qualify its bid, and difference between 
said prices and other bids was suffi- 
cient to have placed contracting officer 
on notice prices were per ampoule and 
not per box, payment for future de- 
liveries may be made on that basis, 
corrected bid still being lowest, but, 
as to any payments made at original 
bid prices, vouchers for additional 
amounts are for settlement by G. A. O. 
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Supplier’s error—where after award con- 
tractor alleged error in bid in that it 
. tad quoted on basis of price erro- 
neously furnished by its supplier, but 
bid was in amount intended, and con- 
tracting officer did not take unfair 
advantage in acceptance notwith- 
standing range in bid prices, as indi- 
cated by character of equipment in- 
volved and fact contractor, regular 
dealer in machinery, did not question 
quotation of its supplier, contractor 
may not be granted relief, mere inade- 
quacy of consideration, where not 
such as to demonstrate gross imposi- 
tion or undue influence, or unantici- 
pated expense in performance, not 
being sufficient ground for avoiding 
contract, even in equity._........ heb 


Telegraphic transmission error of sup- 
plier’s price—where a procurement 
officer requested verification of a bid, 
and bidder alleged error in that it 
quoted identical price erroneously 
transmitted to it by telegraph com- 
pany as price suggested by supplier, 
bidder may not be allowed to change 
or withdraw its bid, bid having been 
as intended and there having been no 
mistake in bid as submitted; bidder— 
@ regular dealer in supplies involved— 
not having questioned correctness of 
quotation of its supplier; and differ- 
ence between said bid and next 
lowest bid not being so great as to 
make unconscionable contract based 
on aeceptance of low bid............-. 


Withdrawal—where procurement officer 
requested verification of a bid, and 
bidder alleged error in that it quoted 
identical price erroneously trans- 
mitted to it by telegraph company as 
price suggested by supplier, bidder 
may not be allowed to change or with- 
draw its bid, bid having been as in- 
tended and there having been no 
mistake in bid as submitted; bidder— 
aregular dealer in supplies involved— 
not having questioned correctness of 
quotation of its supplier; and differ- 
ence between said bid and next low- 
est bid not being so great as to make 
unconscionable a contract based on 


See, also, Contracts, offer and acceptance; 


Contracts, termination. 


Modification: 
General rule: 


Government officers not authorized to 
modify contract if such modification 
is prejudicial to interest of U. 8., nor to 
give away money, property, or any 
Government claim _-............... i 
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Modification—Continued. 
General rule—Continued. 


While contracting officers may not 
legally modify contracts except in in- 
terest of U. 8., where it is in Govt.’s 
interest, and parties mutually agree, 
there is, generally speaking and within 
reasonable limitations, no objection to 
altering original contract, but such 
changes may not, under guise of modi- 
fication, in fact transform existing con- 
tract into a new and different one or 
employ a modification agreement so 
as unnecessarily to interfere with or 
defeat purpose of competitive bidding. 
Term “modify” defined.............-. 


Intention of bidder not expressed—con- 


tractor’s voluntary assumption of freight 
charges—where an accepted bid provides 
for delivery of supplies “‘f. 0. b. Washing- 
ton, D. C.,” but contractor states it in- 
tended its bid “f. o. b. Washington, 
D. C.”" to mean that it “was willing to 
ship orders transportation prepaid to 
any point within the United States,” and 
has requested that contract be so re- 
garded, contractor’s request, being in 
interest of United States, may be com- 
plied with.......... sal 


Renewal after award of request refused 


before award: 

Where bidder, prior to opening of bids, 
had requested specifications be amend- 
ed to permit furnishing flags of ‘well 
carded” cotton instead of ‘“‘well 
combed” cotton but amendment was 
refused, there is no authority for 
modifying contract with said bidder 
to permit delivery of “well carded”’ 
cotton flags at reduction in price, but 
if administratively determined that 
flags made from less costly “carded 
cotton” will serve Govt.’s needs and 
that it will be in Govt.’s interest to 
secure such flags instead of insisting 
on contract performance, no objection 
to agreement with contractor for rescis- 
sion of contract, and readvertising 
under proper amended specifications - 

Where Govt. contracting officials were 
requested before award to make ma- 
terial alteration in specification re- 
quirements but upon consideration 
refused or failed to do so, said officials 
may not, after award and when compe- 
tition has been eliminated, and in face 
of unchanged conditions, modify con- 
tract at contractor’s request to effect 
same change they previously refused. 


Monopolies. See Contracts, nation-wide 
services. 

More than one year. See Contracts, dura- 
tion. 

Nation-wide services—nation-wide extension 
of insurance on Farm Security Adm. prop- 
erties in one State without advertising, is 
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unauthorized, advertising to be on local 
and nation-wide basis, and there is for con- 
sideration whether Govt. should not carry 
its own risk in view of its policy not to carry 


Offer and acceptance: 

Acceptance time limited—measure of time 
in hours 0. days—bid acceptance mailed 
after hour set for opening of bids on 
second day after day of said opening, 
but before midnight of second day, is an 
acceptance “within 2 days from the date 
of the opening” as required by bidder’s 
offer, conditional offer not requiring that 
time should be measured in hours from 
hour on which bids were opened 

Formal contract execution nonessential- 
ity—where bidder for Govt. construction 
contract had been notified of acceptance 
of his bid prior to his death, a binding 
contract resulted even though he did not 
execute standard form of contract or 
payment and performance bonds 


Legality of award on bid once rejected— 
where all bids for construction of housing 
projects in Dist. of Col. were rejected by 
Alley Dwelling Authority but it is now 
desired to rescind action taken and 
accept lowest bid, and low bidder agrees 
to permit acceptance if made prior to a 
specified time, Authority may legally 
rescind its action and award contract to 
lowest bidder without readvertising ---- 


Termination and reletting—where alter- 
nate item of invitation omitted some 
items of equipment in first item, a bid- 
der’s belief alternate did not include all 
of first item was justified even though 
specifications referred to in both items 
describe items of alternate and items 
omitted therefrom and state all parts, 
whether mentioned or not, necessary to 
make complete system, are to be sup- 
plied, and, as acceptance of alternate bid 
was on basis of supplying items enumer- 
ated in first item of bid at price specified 
for alternate item, no contract resulted 
requiring furnishing of all of said items, 
and two alternate bids not having been 
competitive—one including more equip- 
ment than other—entire matter should 
be read vertised 


One department for another—sec. 601, 
Economy Act of June 30, 1932, does not 
authorize transfer of funds from one 
Federal agency to another for purpose of 
having second agency procure work for 
first agency by outside contracts, authority 
being limited to orders for such materials, 
services, etc. requisitioned agency ‘“‘may 
be in a position to supply or equipped to 


Bituminous Coal Act violations—where 
Bituminous Coal Commission has de- 


214 


termined that coal contractor is in viola- 
tion of employee provisions of Bitumi- 
nous Coal Act of 1937, fact contract was 
awarded prior to date of such determina- 
tion has no bearing on statutory require- 
ment that contract be terminated, but 
payments may be made thereunder for 
any deliveries prior to date of termina- 


Damage or loss in transit-- where purchase 
order required delivery prepaid ‘“‘to forest 
ranger, Moran, Michigan,’’ mode of 
delivery being left to vendor and Sales 
Act in places involved requires, as is 
general rule, actual delivery before title 
passes where contract requires delivery 
to buyer, alleged action of carrier, as 
vendor’s agent in leaving shipment with- 
out notice, unguarded, etc., at railway 
station, is not delivery required by con- 
tract, and as title did not pass to Govt., 
and loss occurred during transportation, 
vendor is not entitled to payment_. -- -- 


Final—prior to occurrence of all contract 
conditions—where contracts for consult- 
ing services in connection with design 
for Smithsonian Gallery of Art, provido 
for installment payments of fees and for 
payment of final installment when final 
action on design has been taken by a 
specified board, there is no authority for 
making final payments before such final 
action is taken, even though such action 
may be delayed and no further services 
of consultants are contemplated at this 
time 


Rejected materials, work, ete.—G. A. O. 
may not determine, in dispute between 
Govt. agency and contractor, whether 
certain equipment meets specifications— 
that being for administrative determina- 
tion—or whether administrative survey 
prior to rejection of equipment is suffi- 
cient for rejection, but where rejection is 
accomplished fact there is no authority 
for any payment until there is either 
modification of administrative rejection 
or matter is judicially determined, not- 
withstanding there be posting of bond 
for performance 

Withholding: 

Claims of unpaid laborers, subcontrac- 
tors, etc.—while Sec. of Labor lacks 
authority under Davis-Bacon Act, to 
adjust employees’ wages under exe- 
cuted contract, where an increase in 
wages is determined upon by her under 
contract provision authorizing her to 
make such determinations, G. A. O. is 
not justified, in absence of fraud, ete. 
in disregarding Secretary’s decision, 
notwithstanding contractor claims 
complaint as to wages paid was by 
other than “interested parties,”’ and, 
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Withbholding—Continued. 
if increase in wages is not paid by con- 
tractor, contract payments should be 
reduced accordingly pending judicial 
determination 
Employees’ wage division with third 
person—where owner of trucks rented 
by Govt. contractor was neither an 
agent nor subcontractor within mean- 
ing of Davis-Bacon Act, fact that truck 
drivers employed directly by contrac- 
tor, paid owner part of their wages 
after contractor had paid them in full, 
does not, under terms of act, authorize 
either withholding payments from 
contractor for payment to drivers, or 
listing owner or contractor as violator 
of its obligations to employees, ete... 
Walsh-Healey Act violations: 

Applying withheld funds to contrac- 
tor’s tax debt—where Govt. in pay- 
ing under a contract, withheld 
amount for benefit of contractor’s 
employees pursuant to provisions of 
Walsh-Healey Act, it is mandatory 
that said funds be placed in special 
deposit account and made available 
to Sec. of Labor for payment to em- 
ployees entitled thereto, and funds 
so withheld may not be applied in 
liquidation of contractor’s indebted- 
ness to Govt. for unpaid taxes- -.... 

Contracts other than involved in vio- 
lations—provision in Walsh-Healey 
Act, for withholding moneys due U. 
8. by reason of a contractor’s viola- 
tion of its contract stipulations, from 
amounts otherwise due on any such 
contracts, or for recovery by suit, does 
not bar exercise by Govt. of com- 
mon-law right to set off amounts due 
contractor under other contracts in 
liquidation of such an indebtedness. 


Performance: 


Bonds. See Bonds, performance. 
Effect of contractor’s death—liability 
under a Government contract for services 
which are not personal in their nature is 
not terminated by contractor’s death. - - - 
Improper—administrative rejection dis- 
cretion—G. A. O. may not determine, in 
dispute between Govt. agency and con- 
tractor, whether certain equipment meets 
specifications—that being for adminis- 
trative determination—or whether ad- 
ministrative survey prior to rejection of 
equipment is sufficient for rejection, but 
where rejection is accomplished fact there 
is no authority for any payment until 
there is either modification of adminis- 
trative rejection or matter is judicially 
determined, notwithstanding there be 
War conditions as excusing—performance 
of contract, made in Ireland, for supply- 
ing coal to American Legation at Dublin, 


587 


Personal services, See Personal Services. 
Price: 
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may not be excused merely because it 
would be to contractor’s financial disad- 
vantage to perform at contract price due 
to “war conditions and the difficulty of 
importing coal from England,” in ab- 
sence of showing law of Ireland excuses 
performance, even though contractor’s 
offer bears printed notation “All offers 
and sales are subject to the usual war and 
strike clauses”... .... 


Adjustment: 

Equitable basis v. contract stipulated 
rates—where contract specifically states 
adjustments in price for excavation of 
greater or less amount of rock than es- 
timated shall be made at unit prices 
specified, there is no authority for dis- 
regarding unit prices stipulated, and 
making adjustment under equitable 
provisions of contract, merely because 
of major variation between estimated 
quantity and quantity actually re- 

General rule—contract price normally 
becomes fixed as of date of award and 
may not be adjusted in absence of 
specific provision therefor. -_-.-....- : 

State sales taxes—as contracts for fur- 
nishing tobacco products to patients 
at Vet. Adm. Facilities provided that 
contract price should include all Fed- 
eral, State, county, and municipal 
taxes in effect when offer was made, 
but provision for increase or decrease in 
contract price due to changes in tax 
specified only “Federal taxes,” there is 
no authority for increasing contract 
price to include subsequently imposed 

ORs bina is enrebalsidelisesink 


Reduction—inferior deliveries. See Con- 
tracts, deliveries, inferior, price reduction. 


Prior to appropriation—contractual reserva- 


tion by Government of right to place orders 
for additional quantities after fiscal year in 
which contract was executed does not 
result in obligating U. S. merely because of 
authority in appropriation act to enter into 
contracts prior to next fiscal year in amount 
in excess of appropriation, but exercise of 
option prior to next fiscal year would oper- 
ate as obligation even though no appropri- 
ated funds had been made available 


Quantities. See Contracts, amounts. 
Quantum meruit. See Contracts, implied. 
Rescission—authority—where bidder, prior 


to opening of bids, had requested specifi- 
cations be amended to permit furnishing 
flags of “well carded” cotton instead of 
“well combed” cotton but amendment 
was refused, there is no authority for modi- 
fying contract with said bidder to permit 
delivery of “‘well carded” cotton flags at 
reduction in price, but if administratively 
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determined that flags made from less costly 
“carded cotton’’ will serve Govt.'s needs 
and that it will be in Govt.’s interest to 
secure such flags instead of insisting on 
contract performance, no objection to 
agreement with contractor for rescission of 
contract, and readvertising under proper 
amended specifications. .................-.. 


Signatures and names. See Signatures. 

Specifications: 

Awards involving questionable provisions. 
See Contracts, awards. 

Inclusion of nonessential price increasing 
provisions—in absence of statutory pro- 
vision therefor, insertion in Govt. con- 
tracts of any provision—not essential to 
accomplishment of purpose of appropri- 
ation under which contract is made—the 
necessary or probable result of which is 
to increase prices which Govt. must pay, 
is not authorized 


Labor, etc., stipulations. See Contracts, 
eight-hour law; Contracts, labor, etc., stipu- 
lations; Contracts, wage stipulations. 

Tax provisions: 

California retail sales tax—continued 
use of provision that bids do not in- 
clude Calif. tax for privilege of selling 
goods and if bidder be legally com- 
pelled to pay such tax on sales to U.S., 
amount of tax shall be paid in addition 
to bid prices, is undesirable, and as 
Panhandle Oil Co. vy. Miss. ex rel. 
Knor is controlling as to nonapplica- 
bility of Calif. taxes to sales to U. S., 
decision of any other tribunal or ruling 
of Calif. Equalization Board is not 
controlling and claim for tax in any 
case, except where necessity requires 
payment regardless of Fed. Govt.’s 
exemption, is for disallowance 

State and local taxes—use of provision 
implying taxes under Calif. Sales Tax 
Act of 1933 may apply to sales to U. 8., 
is objectionable. Substitute provi- 


See, also, other related headings under 
Advertising; Contracts. 


Subject matter: 
Coal: 
Bituminous Coal Act compliance: 
Employee organizing and bargaining 
provision violations: 

Bituminous Coal Act of 1937 re- 
quires that U. 8, shall buy no coal 
from any producer who failed at 
time of production to accord his 
employees rights set forth in sub- 
section 9 (a), and where former 
Bituminous Coal Commission 
entered finding that particular 
coal company had violated em- 
ployee organizing, etc., provisions, 
and conditions of employment are 
substantially same, there is no 
objection to rejection of low bid of 


CONTRACTS—Continued. 
Subject matter—Continued. 


Coal—Continued. 

Bituminous Coal Act compliance—Con. 
Employee organizing and bargaining 
provision violations—Continued. 

said company, but if company is 
now complying, there is no author- 
ity to reject its low bids_. did 
Where Bituminous Coal Commis. 
sion has determined coal contrac- 
tor is in violation of employee pro- 
visions of Bituminous Coal Act of 
1937, fact that contract was 
awarded prior to date of such 
determination has no bearing on 
statutory requirement that con- 
tract be terminated, but payments 
may be made thereunder for 
deliveries prior to date of termina- 
OD. cantleeimanniin Tia beaiairtaieds 
If determined that Bituminous Coal 
Act of 1937 forbids coal code members 
from selling coal to U. 8S. at less than 
code minimum prices and renders 
unenforceable such sale contracts, it 
still would be no part of duty of 
Govt. purchasing agencies to pre- 
determine matter by rejection of bid 
assumed to be in violation of code, 
burden of compliance with code 
being on contractors and not on 
Govt. or its purchasing agents 
Question whether Govt. agents may be 
authorized to reject bids of coal pro- 
ducers who are members of Code 
promulgated under Bituminous 
Coal Act of 1937, for furnishing coal 
to Govt. at prices below minimum 
prices which may be fixed pursuant 
to said act, is too doubtful to warrant 
either accounting or administrative 
officers of Govt. foreclosing its right 
to obtain coal on best terms avail- 
able, in absence of statute or judicial 
determination 
Empty corttainers—demurrage—data for 


See, also, Appropriations, availability. 


Symbols—reorganized agencies 
Termination: 


Bituminous Coal Act violations—where 
Bituminous Coal Commission has 
determined that coal contractor is in 
violation of employee provisions of Bitu- 
minous Coal Act of 1937, fact that con- 
tract was awarded prior to date of such 
determination has no bearing on statu- 
tory requirement that contract be termi- 
nated, but payments may be made there- 
under for deliveries prior to date of 


Erroneous awards—where alternate item 
of invitation omitted some items of 
equipment in first item, bidder’s belief 
alternate did not include all of first item 
was justified even though specifications 
referred to in both items describe items 
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CONTRACTS—Continued. 








Termination—Continued. 

of alternate and items omitted therefrom 
and state all parts, whether mentioned 
or not, necessary to make complete sys- 
tem, are to be supplied, and, as accept- 
ance of alternate bid was on basis of sup- 
plying items enumerated in first item of 
bid at price specified for alternate item, 
no contract resulted requiring furnish- 
ing of all of said items, and two alternate 
bids not having been competitive—one 
includjng more equipment than otlter— 
entire matter should be readvertised__.. 


Rescission. See Contracts, rescission. 


Tests: 


Government v. commercial—unlike ‘‘in- 
spection” services, “testing” services, 
as referred to generally in relation to 
Government purchases, may be, and 
where conditions for procurement from 
private agencies under sec. 601, act, June 
30, 1932, are applicable, should be, so 
procured where they cannot be made by 
personnel and equipment of procuring 
agency and no other Government 
agency—such as Bureau of Standards— 
is required to make them............... 


Inspection services distinguished—‘‘test- 
ing’”’ services as referred to generally in 
relation to Government purchases are 
distinguishable from “‘inspection”’ serv- 
ices in that they involve more the use of 
special equipment and application of 
established scientific principles and pro- 
cedures than purely personal services 
involved in “inspection’’_.............. 

See, also, Contracts, inspection and superin- 
tendence. 


Wage stipulations: 


Adjustment provisions—while Sec. of 
Labor lacks authority under Davis- 
Bacon Act, to adjust employees’ wages 
under executed contract, where an in- 
crease in wages is determined upon by 
her under contract provision authorizing 
her to make such determinations, 
G. A. O. is not justified, in absence of 
fraud, etc., in disregarding Secretary's 
decision, notwithstanding contractor 
claims complaint as to wages paid was 
by other than “‘interested parties,” and, 
if increase in wages is not paid by con- 
tractor, contract payments should be 
reduced accordingly pending judicial 

Applicability: 

Equipment hire—contracts for rental of 
other than owner-operated equipment, 
made under Emergency Relief Appro- 
priation Act of 1939, should not con- 
tain provisions that contractor pay 
equipment operators not less than 
prevailing rate of pay as determined 
by Work Projects Adm. for locality 
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CONTRACTS— Continued. 
Wage-stipulations—Continued. 


Applicability—Continued. 

Equipment hired with operators—con- 
tracts for rental of equipment with 
operators are not contracts ‘‘for con- 
struction, alteration, and/or repairs 
* * * of public buildings or public 
works’”’—even though equipment is 
used in connection with construction 
of “public buildings” or “public 
works’’—and consequently neither 
minimum wage, etc. requirements of 
Bacon-Davis Act, as amended, nor 
requirements in Miller Act, as to per- 
formance and payment bonds, are for 
inclusion therein 

Howard University contracts—Bacon- 
Davis Act, as amended, requiring pro- 
visions relating to minimum wages, 
etc., in certain contracts “‘for construc- 
tion, alteration, and/or repair * * * 
of public buildings or public works of 
the United States or the District of 
Columbia,”’ is not applicable to con- 
tracts for construction, alteration or 
repair of buildings or works of Howard 
University ; caieaismaton 

“Kick-back” law—‘Kick-Back”’ Act of 
June 13, 1934, providing a penalty for 
inducing, by threats, etc., any person 
employed in construction of any pub- 
lic building, public work, etc., to give 
up any part of his compensation, 
applies to all contracts for repair, con- 

struction, prosecution, or completion 

of “any public building, public work, 
or building or work financed in whole 
or in part by loans or grants from the 

United States,” irrespective of 

amounts of such contracts and fact 

such contracts may not specify wages 

to be paid by contractors to their 

employees ee «oe 
wage division with third 
person—effect under Davis-Bacon Act— 
where owner of trucks rented by Govt. 
contractor was neither an agent nor sub- 
contractor within meaning of Davis- 
Bacon Act, fact that truck drivers em- 
ployed directly by contractor, paid 
owner part of their wages after contractor 
had paid them in full, does not, under 
tetms of act, authorize either withhold- 
ing payments from contractor for pay- 
ment to drivers, or listing owner or 
contractor as violator of its obligations 
to employees, ete 


Extent of Secretary of Labor’s authority— 


under Davis-Bacon Act, Sec. of Labor is 
authorized to determine prevailing wage 
rates for classes of laborers,'ete. which it 
is contemplated will be employed in 
performance of a contract, for purpose of 
having such rates set forth in “adver- 
tised specifications,”’ but, after award of 
contract, act does not authorize Secre- 
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Stock—Government purchase from law 
library association—inhibition in sec. 8, 
act, June 26, 1912, against payment of mem- 
bership fees from appropriated funds, does 
not prohibit use of Securities and Exchange 
Commission’s expense appropriation for 
payment to a law library association of 
such charges as are necessary to secure 
access to its library facilities for official use 


1933, should be given its general legal 
meaning as indicating person who by 
reason of nonage, disease, weakness of 
mind, or other cause, is unable to man- 
age his own affairs, and in absence of 
showing that an Indian was in fact an 
“incompetent” adult Indian, payment 
of amount due his estate to superintend- 
ent of Indian Agency is not authorized 


CONTRACTS—Continued. Page | CORPORATIONS—Continued. Page 
Wage stipulations—Continued. of Commission’s attorneys even though 
tary to determine prevailing rates of such charges take form of stock purchases 
wages for class of employees not included and membership assessments. --._........- 937 
in advertised specifications ._............ 
Violations. See Contractors, violation of COURTS: 
obligations; Wages. Costs—National Labor Relations Board cases 
See, also, Contracts, labor, etc., stipulations. —administrative office v. Justice Dept. 
i onereccvecdrcnenaceenscedube 551 
CONVENTIONS, ASSOCIATIONS, CON- Judgements—retroactive effect—where U. 8. 
FERENCES, AND CONGRESSES: citizen by birth went as minor with her 
Membership fees. See Fees, membership. seliy Lenaehce ane aabaveas danse 
ee, ee ons U. 8. was charged fee for taking an applica- 
aan ” . tion and issuing an immigration visa on 
basis she had lost her U. 8. citizenship by 
CORONADO CUARTO CENTENNIAL her father’s foreign naturalization, which 
was then existing interpretation of law,~ 
COMMISSION: : 
fact Supreme Court subsequently inter- 
Funds—allocation—erroneous designation in preted law otherwise does not justify re- 
statute—funds appropriated to carry out funding fees so paid...............-.------ 590 
act, July 17, 1939, authorizing U. 8S. par- Suits. Bee Suits. 
ticipation in celebration of 400th anniver- 
sary of explorations of Coronado, may be CUSTOMS SERVICE: 
allocated to Coronado Cuarto Centennial Duties—refunds—consignee v. actual own- 
Commission notwithstanding authorizing er—where merchandise is imported in 
act designated Coronado Cuatro Centen- name of a designated consignee and no 
nial Commission, there being no doubt declaration of owner is produced, said con- 
Congress intended to designate Cuarte signee is regarded as owner for refunding 
Commission. excess duties paid, notwithstanding con- 
Operations outside State of incorporation— signee declared at time of entry that it was 
jurisdiction—whether Coronado celebra- not actual owner but was acting as cus- 
tion corporation created by New Mexico collitdhiieg or Dieths Yoon. is 395 
may lawfully operate outside State is for 
determination by local authorities of re- DAMAGES: 
spective States and not by G. A. O. but ; iinet 
allocations of U. 8. funds to Corporation, ae aoa an Doe re 
will not be questioned solely because some ; 
part of funds allocated were intended for DECEDENTS, ESTATES OF: 
expenditure for purposes of exposition out- Assets: 
Ge NOW MeEIt0..n0. .-mie00n-0--n-aenese 155| annuities (railroad retirement)—where 
railroad retirement annuity checks 
CORPORATIONS: drawn to order of annuitant payee were 
Authority—jurisdiction—whether Coronado deposited in a bank upon indorsement 
celebration corporation created by New of his guardian prior to the annuitant’s 
Mexico may lawfully operate outside the death under such circumstances that 
State is for determination by local au- bank acquired certain rights against 
thorities of respective States and not by U. 8. as to proceeds even though Treas. 
G. A. O. but allocations of U. 8. funds to of U. 8. declined to pay them because 
Corporation, will not be questioned solely they were not indorsed by the payee, 
because some part of funds allocated were the proceeds lose their identity as annu- 
intended for expenditure for purposes of ities due a surviving spouse for payment 
exposition outside New Mexico... ...... -- 155 by Railroad Retirement Board and be- 
Government—status as Federal agencies— come amounts claims for which are for 
Federal Surplus Commodities Corp. not settlement by General Accounting Of- 
such entity distinct from U. 8. as to be ee ee ee 811 
deprived of benefit of sovereign rights or Claims procedure—Indians—term “‘in- 
SepenntheR. oo. 5s Lue besitos 537 competent” as used in act of Feb. 25, 








DECEDENTS, ESTATES OF—Con. 
Assets—Continued. 

under said act. fact Indian was ward of 
Govt. and that he died possessed of a 
trust allotment of land, and of additional 
restricted property, not being sufficient 
to establish he was an “incompetent 
adult” Indian within requirement of the 
DR ..sk- biiicanttibidetinssccishtieieiel 
Social Security payments—widow’s allow- 
ance—payment prior to recovery of erro- 
neous payment to mother—where pay- 
ment of amount due under sec. 203 (a), 
Title II, Social Security Act, was made 
to mother of decedent under mistaken 
belief he was not survived by widow, 
like payment to widow should be made 
* only after considering her possible negli- 
i gence or laches in failing to disclose her 
marriage at time of death and burial of 
} her husband, and to file claim promptly 
} for amount due, and after consideration 
of effect of failure of parties to reside to- 
















































































gether as man and wife on widow’sallow- 
ance provided by State law, as well as 
whether mother was in any way pre- 
ferred creditor of estate—as for funeral, 























Waivers—where widow or next of kin is 
claiming proceeds of Agricultural Con- 
servation payment check drawn to payee 
who died before check was cashed and it 
is not shown beyond reasonable doubt 
such claimant is entitled to amount due 
to exclusion of any creditor, claim may 
not be allowed unless all creditors— 
whether or not their claims have priority 
under State laws—waive their claims in 
favor of claiming party. ............... 

Heirs or distributees—priority of preferred 
creditors—where widow or next of kin is 
claiming proceeds of Agricultural Con- 
servation payment check drawn to payee 
who died before check was cashed and it 
is not shown beyond reasonable doubt 
such claimant is entitled to amount due to 
exclusion of any creditor, claim may not be 
allowed unless all creditors—whether or 
not their claims have priority under State 
laws—waive their claims in favor of claim- 
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DECISIONS: 

See General Accounting Office. 
DEEDS: 

See Real Estate, deeds. 


DEFINITIONS: 
See Words and Phrases. 












































DELEGATION OF AUTHORITY: 


Administrative officers: 
Requests for decisions by G. A. O.: 
No objection to procedure proposed by 
Federal Works Administrator that 
requests for decisions as to matters 
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Page | DELEGATION OF AUTHORITY—Con. 
Administrative officers—Continued. 


Requests for decisions by G. A. O.—Con. 
arising in Public Buildings Adminis- 
tration of that Agency, be signed by 
Commissioner of Public Buildings 
“By direction of the Federal Works 
Administrator,’ but such requests will 
be considered as submitted by Ad- 
ministrator and decision rendered to 
Administrator rather than to Com- 
missioner of Public Buildings ----._.-- 

Request for decisions signed by Gover- 
nor of Farm Credit Administration 
“By direction of the Secretary of 
Agriculture” will be recognized, but 
the decisions, will be rendered to Sec. 
of Agriculture pursuant to sec. 8, act, 
July 31, 1804, as amended 


DEMURRAGE: 
See Rent. 


DENTAL TREATMENT: 
See Medical Treatment. 


DEPARTMENTS AND _ ESTABLISH- 


MENTS: 


Administrative officers: 


Authority—teview of contracting officer’s 
determination—where War Dept. con- 
tract for portable buildings provided 
“contractor shall furnish all materials, 
labor, etc. necessary to complete work 
fully according to true intent and mean- 
ing of drawings and specifications, of 
which intent and meaning contracting 
officer shall be interpreter,’’ and made 
no provision for appeal from contracting 
officer’s decision, and said officer decided 
contract required furnishing of certain 
items U. 8. acquired vested right to said 
items and additional payment under 
change order, issued by Quartermaster 
General, was unauthorized, contractual 
provisions, presumably made with 
Quartermaster General’s approval, not 
being inconsistent with supervisory 
duties imposed upon him by law --.--... 


Death, resignation, absence, etc.—au- 


thority of assistants to act—where ad- 
ministrator, Wage and Hour Division, 
Labor Dept. tendered resignation to 
President “effective, insofar as active 
duties are concerned, at close of business 
Oct. 16, 1939, but subject to accrued and 
current annual leave,”’ and acceptance of 
resignation was unqualified, vacancy 
occurs, after expiration of leave granted 
and deputy administrator has authority 
under sec. 178, R. 8., to act as adminis- 
trator, in “absence” of Administrator, 
until close of leave expiration date— 
situation up to then not involving “a 
vacancy occasioned by death or resigna- 
tion” with sec. 180, R. 8. as amended, 
limiting temporary filling of such 
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MENTS—Continued. 


Heads: 


Authority: 
Delegation of. 
ity. 
Personnel changes—fiscal year 1940 pro- 
hibitory personnel compensation and 
classification change provisions of sec. 
10 (b), Reorganization Act of 1939, do 
not prohibit reduction in grade and 
compensation of civilian employees for 
disciplinary purposes 
Reorganization—effect of administrative ac- 
tion on transfers by law, etc.—transfer of 
Farm Credit Adm. to Dept. of Agricul- 
ture by Reorganization Plan No. 1, and 
law cannot be nullified or changed by 
administrative action to restore said 
Administration to its former status as an 
autonomous Federal agency - ..----. 


See Delegation of Author- 


Services between: 


Appropriations, transfer of. See Appro- 
priations, transfers, between departments 
and establishments. 

Cancellation of order—effect on appropria- 
tion obligation—as order for model of 
public building placed by Govt. agency 
with Procurement Div., under sec. 601 
of Economy Act of June 30, 1932, is to be 
disregarded because latter agency is not 
“in a position to furnish’’ same, question 
whether order which was placed during 
period of availability for obligation of 
appropriation involved would authorize 
obligating said funds beyond original 
availability period, is not for considera- 
tion where, in addition to other probable 
objection, there exists necessity for reob- 
ligation on entirely different basis, and 
said funds may not now be used in ab- 
sence of appropriate legislation 

Inspection of contract work—where work 
of one agency is proper for performance 
under a contract of that agency entered 
into as supplemental to an existing con- 
tract of another agency, the cost of super- 
vision of the supplemental contract 
work by employees of the original con- 
tracting agency (including their salaries) 
is reimbursable to that agency under 
601 of Economy Act as a service which 
said agency is equipped to render---...-. 

One agency contracting for another—sec. 
601, Economy Act of June 30, 1932, does 
not authorize transfer of funds from one 
Federal agency to another for purpose of 
having second agency procure work for 
first agency by outside contracts, au- 
thority being limited to orders for such 
materials, services, etc., requisitioned 
agency “may be in a position to supply 
or equipped to render” 

Services under existing contract—if work 
contemplated by one agency is not prop- 
erly for performance under contract of 
another agency, there can be no question 
whether, because of existence of such con- 
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MENTS—Continued. 


Services between—Continued. 


tract, that agency is equipped to render 
service for the other agency within 
meaning of sec. 601 of Economy Act___. 

Tests of Government purchases—unlike 
“inspection” services, ‘‘testing’’ services, 
as referred to generally in relation to 
Government purchases, may be, and 
where conditions for procurement from 
private agencies under sec. 601, act, June 
30, 1932, are applicable, should be, so pro- 
cured where they cannot be made by 
personnel and equipment of procuring 
agency and no other Government agency 
—such as Bureau of Standards—is 
required to make them 


DESERTION: 
Effect on concurrent civilian compensation— 


Coast Guard enlisted man may retain 
compensation received as civilian em- 
ployee of Govt. for services rendered while 
in desertion, but not for period actually in 
pay status in Coast Guard after appre- 
hension even though pay therefor was for- 
feited under Coast Guard court sentence_. 


DETAILS: 
Military, naval, etc., personnel: 


Panama highway joint board—Army 
officer who is already performing duties 
under appointment with Panama Canal, 
may be appointed, without additional 
compensation, as representative of U. 8. 
on Joint Board provided for in Art. III, 
Trans-Isthmian Highway Convention 
with Panama, notwithstanding inhibi- 
tions of secs. 1222 and 1224, R. S., regard- 
ing civilian details or appointments of 
such officers ops 

Pay, travel expense, etc., appropriation 

availability: 

Pay and allowance expenditures in con- 
nection with Public Health Service 
medical officers detailed for duty on 
vessels of Coast and Geodetic Survey 
under act, Apr. 26, 1939, are for reim- 
bursement to Public Health Service 
from 1940 Coast and Geodetic Survey 
appropriation for “Pay of officers and 
men on vessels” rather than “Pay, 
commissioned officers,” it appearing 
that former appropriation is one which 
will receive benefit from services to be 
performed by detailed officers 

Traveling expense, and transportation 
of household effects, reimbursable ex- 
penditures in connection with Public 
Health Service medical officers detailed 
for duty on vessels of Coast and Geo- 
detic Survey under act, Apr. 26, 1939, 
may be reimbursed to Public Health 
Service from 1940 appropriations for 
“Traveling Expenses, Department of 
Commerce,” and “Coastal Surveys, 
Coast and Geodetic Survey,” re- 
spectively 
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DEVICES: ‘ 
Labor-saving—typewriters—em ployee 









rented loss liability—while par. 75 of 
Govt. Travel Regulations authorizes 
rental of typewriters under circumstances 
outlined therein, and reimbursement of 
employee for such rental, the rental of the 
typewriter under said authority consti- 
tutes a contract between employee and the 
company furnishing the typewriter, and 
employee may not be reimbursed for loss 
sustained through payment to company of 
value of machine because of its having 
been stolen while in his possession ........ 


DIPLOMATIC AND CONSULAR 


SERVICE: 


See Foreign Service. 


DISBURSING OFFICERS AND AGENTS: 
Accounts: 


Collections. See Funds, public, collections. 
Exceptions: 
Notices of, and replies thereto—use of 
Form 1100 explained .............-..- 
Replies—use of Form 1100 explained -- -- 
Reviews—requests for review of excep- 
tions or disallowances in a disbursing 
officer’s account ordinarily are not for 
consideration unless submitted by dis- 
bursing officer whose accounts are in- 
I edinaiicc dete stpndetoceurmm= 
Shortages—advances from Navy General 
Account of Advances—where funds ad- 
vanced to Navy disbursing officer and 
charged to General Account of Advances 
for naval appropriations established 
under act, June 19, 1878, are stolen or 
otherwise lost, there is no authority 
under the act to clear said charge by 
crediting General Account of Advances 
and charging appropriation to which 
major portion of disbursing officer's dis- 
bursements were charged. .............- 


Liability: 


Check taxes—appropriated moneys, in- 
cluding those of State Dept. for ““Con- 
tingent Expenses, Foreign Service,” are 
not available for Canadian excise tax 
stamps for use upon checks drawn on 
accounts in Canadian banks by officials 
of State Dept. whether or not accounts 
are in banks designated by Sec. of the 
Treas. as limited Govt. depositaries, or 
for use upon checks drawn on Treasurer 
of U. 8. by District Accounting and Dis- 
bursing Officer in Canada. Check pay- 
ees’, and check issuing officers’, excise 
stamp liability discussed, and 11 Comp. 
Gen. 213, unmodified................-.. 


Compensation withholding—laek of waiv- 


er authority—General Accounting Office 
cannot authorize administrative depart- 
ment to waive, in case of an accountable 
officer who is in arrears in his accounts, 
mandatory provisions of sec. 1766, R. 8., 
as amended, requiring withholding of 
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AGENTS—Continued. 

Liability—Continued. 

Effect of inability to recover erroneous 
payment—disbursing officer is primarily 
responsible for erroneous payments made 
by him, and fact employee who received 
such payment is out of service and finan- 
cially unable to refund is no reason for 
relieving disbursing officer a: 

Payments—guardian improperly appoint- 
ed—action of local Philippine court pre- 
suming to adjudge insane Coast Guards- 
man retired after Coast Guard Retiring 
Board inquiry and confined in St. Eliza- 
beths Hospital for Insane, and to appoint 
guardian for him without personal serv- 
ice, is a nullity insofar as requiring U. 8. 
to pay guardian retired pay due alleged 
incompetent, but retired pay paid by dis- 
bursing officer to said “guardian,” in 
exact accordance with entries on pay- 
rolls, may be credited in his accounts, 
since he had no knowledge of facts con- 
nected with guardianship proceedings, 
an appropriate charge to be stated 
against certifying officer involved ___._. 

Payment of doubtful obligation—claim for 
payment for article, concerning which no 
evidence of receipt by U. 8. was obtain- 
able, is matter for direct settlement by 
G. A. O. as claim involving doubtful 
questions of fact and law under procedure 
outlined in 5 Comp. Gen. 1058, and not 
for payment by disbursing officer 

DISTRICT OF COLUMBIA: 

Alley Dwelling Authority—funds—avail- 
ability for dues of membership associa- 
tions, ete.—funds borrowed by Alley 
Dwelling Authority for Dist. of Col. from 
U. 8. Housing Authority under authority 
of sec. 208, act, June 25, 1938, may not be 
used by former for payment of dues for 
membership in any organization or asso- 
here renee Gert tesardtarece-taten 

Appropriations. See Appropriations, Dis- 
trict of Columbia, 

Central Heating Plant steam main extension: 
Joint procurement with Federal Govern- 

ment: 

If administratively determined proposed 
extension of steam mains from Central 
Heating Plant is primarily requisite 
for service of Federal buildings exist- 
ing or to be constructed, and not pri- 
marily for purpose of extending service 
to new Dist. of Col. buildings, and that 
construction for such purpotes would 
be warranted at this time, applicable 
Federal funds are available for such 
purpose under arrangement whereby 
District contributes its fair share to 
over-all cost of constructing extension, 
in lieu of, and not to exceed cost of, 
constructing its own line to connect 
with existing main as required by act, 
LG, DU cohttenabbeptannnces thee 
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DISTRICT OF COLUMBIA—Con. 


Central Heating Plant steam main exten- 
sion—Continued. 

Joint procurement with Federal Govern- 

ment—Continued. 

No objection to advancing Dist. of Col. 
funds to cover part of cost of extending 
steam mains from Central Heating 
Plant to serve Dist. of Col. and Federal 
buildings or procurement of work 
through Procurement Division, Treas- 
ury Dept. even though Dist. of Col. 
is not a “Federal agency” within 
meaning of act, June 25, 1910, as 
amended, authorizing Federal agen- 
cies to have “buildings for govern- 
mental purposes” constructed by said 
Department. _____- . 

Claims—reporting to Congress under act, 
Feb. 11, 1929—where contractor’s claim 
against Dist. of Col. for damages (as dis- 
tinguished from claim for value of work 
performed or material furnished) is pend- 
ing in court and Dist. concedes partial 
liability; contractor has agreed to accept 
amount offered by Dist.; and it is proposed 
to confess judgment for said amount; 

matter comes within act, Feb. 11, 1929, 

outlining procedure for reporting to Con- 

gress for special appropriation of claims 
against Dist 
Contracts: 

Damages — appropriation availability — 
appropriation for construction of project 
under Dist. of Col., not specifically pro- 
viding for payment of damage claims, 
may not be used for payment of contrac- 
tor’s claim for damages as distinguished 
from one for value of work and labor 
performed or materials furnished 

Federal Government sovereign act lia- 
bility—Government in its sovereign 
capacity is separate and distinct from 
Government in its capacity as contractor 
and is not liable as contractor for its acts 
as sovereign, and a fortiori is Dist. of Col. 
in its capacity as a contractor not liable 
for Federal Government's acts as a 


Increased costs—Federal milk marketing 
order compliance—contractor furnishing 
dairy products under contract with Dist. 
of Col. may not be paid any increased 
costs of performing contract due to 
enforced compliance with milk market- 
ing order issued, after date of contract, 
under Agricultural Marketing Act where 
contract makes no provision for increase 
in prices for any causée................ 

National Guard—Government employes 
members—extent of leave which may be 
authorized—no limit on military leave 
with pay which may be granted employees 
who are members of National Guard of 

Dist. of Col. when ordered to active duty 

of kind for which such leave is authorized 

under act, March 1, 1899, as amended 

(applicable exclusively to D. C. Natl. 


Page | DISTRICT OF COLUMBIA—Con. 


Guard), or when ordered to engage in 

“field or coast defense training”’ specified 

under sec. 80, National Defense Act of 

June 3, 1916 (applicable to National Guard 

throughout country) 

Schools: 

Librarians—salary restrictions—where 
average of salaries paid librarians in pub- 
lic schools exceeded, for fiscal year 1939, 
average paid employees on same grade of 
work in Free Public Library, in contra- 
vention of restriction in 1939 Dist. of Col. 
Appropriation, but excess was caused 
not only by automatic increases to school 
librarians during 1939 but also by ap- 
pointments in Library in lower salary 
brackets, only excess occasioned by 
automatic increases need be adjusted if 
at beginning of 1939 average of salaries of 
school librarians did not contravene 
average provision 


Tuition: 

Adult nonresidents—word “pupils” as 
used in nonresident Dist. of Col. free 
tutelage public school act of June 26, 
1912, must be assumed to embrace only 
minor children, and it would seem pri- 
mary administrative duty to require 
tuition for attendance at Wilson 
Teachers’ College of adult nonresidents 
whose basis of claim for exemption is 
that their parents either pay taxes in 
Dist. of Col., or were continually em- 
ployed there, leaving to those against 
whom charge is made right to question 
it through legal proceedings_. 

Jurisdiction over charging and collecting 
—duties of charging and collecting 
tuition from nonresident pupils for 
attendance in public schools of Dist. 
of Col. are imposed by law on officials 
of Govt. of said District and their 
determination as to whether charge 
shall be made in a particular case, or 
as to amount to be charged, are matters 
not subject to review by G. A. O 


Status as ‘Federal agency’’—not a “Federal 
agency” within meaning of act, June 25, 
1910, as amended, authorizing Federal 
agencies to have buildings for govern- 
mental purposes constructed by Treasury 


Teachers—retirement credit for prior service 
on reappointment—where teacher in D. C. 
publie schools was transferred to position 
of Director of Community Centers, which 
she held for more than 5 years, and after 
transfer she was regarded as other than 
teacher, she must be regarded as having 
been “separated from teaching service 
* * * for more than five years,”’ within 
meaning of Teachers’ Retirement Act, and 
not entitled to purchase longevity credit 
for retirement under said act for any period 
prior to reappointment as teacher after 
service with Community Center.......... 
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DIVORCE: Page | EMERGENCY RELIEF APPROPRI- 
Remarriage within prohibited period: ATION ACT, 1939—Continued. 
Status of: Limitations: 

By weight of authority, statutes pro- Nonfederal building project conditions— 
hibiting remarriage of divorced person State board bond approval in lieu of ap- 
during lifetime of former spouse or a proval at “election” unauthorized 
shorter period, being penal, have no Symbols—Gen. Reg. 81, Supp. 5, July 7, 
extra-territorial force, unless by ex- 02 sks. : SSO. 
press terms or necessary implication 4 
quel dfiect samet tee Given .2 cic... 56 ee COMPENSATION COM- 

Remarriage in another State of divorced 
soldier within period prohibited by Administrative expenses—relief act avail- 
statute of State where divorce was ability limitation interpretation. ._..... _ 


granted, being recognized as valid in 
State where divorce was granted, if 
valid under laws of State where mar- 
riage was celebrated, payment of six 
months’ death gratuity, because of 
death of soldier, to wife by said re- 
marriage, is authorized... ............ 
DUES: 
See Fees. 


EASEMENTS: 
See Real Estate. 


EIGHT-HOUR LAW: 
See Contracts. 


ELECTRICITY: 

Power lines, transformers, etc.—avail- 
ability of annual maintenance, repair, ete. 
appropriation—appropriation ‘Aviation, 
Navy” 1940, providing for maintenance, 
repair, and operation of air stations, is not 
available for purchase from a power com- 
pany of electric lines, etc., installed at naval 
air station and constituting substantial 
property improvements, expenditures 
under such an annual provision being 
limited generally to current maintenance, 
etc., expenses, and it being clear from spe- 
cific provisions in appropriations for 
“Public Works, Bureau of Yards and 
Docks” that when Congress intends to 
authorize construction, etc. of electric fa- 
cilities at naval yards and stations, it does 
so by specific appropriations.............- 


EMERGENCY RELIEF APPROPRIATION 
ACT, 1939: 


Appropriation availability—Lorton Reform- 
atory laundry services—there is no in- 
hibition in Emergency Relief Act of 1939, 
against procurement for administrative 
needs, of supplies or services involving con- 
vict labor, and laundry services which 
represent administrative expense of Natl. 
Youth Adm. are for procurement from 
Lorton Reformatory Laundry with reim- 
bursement from funds appropriated to the 
Administration by said act -............ 

Citizenship requirements—money aetna 
ated by Emergency Relief Appropriation 
Act of 1939, may not be used to pay any 
person—whether project worker or admin- 
istrative employee—who has not or who 
does not make affidavit as to U. 8. citizen- 


Beneficiaries: 
Compensation. See Compensation, death; 
Compensation, disability. 
Injury by private parties—cost of medical 
treatment as “compensation” 
Injury en route to training duty—Naval 
56 Reservists—Naval Reserve officer who 
commenced travel for training duty prior 
to time required to comply with orders, 
and who was injured while en route— 
circumstances not shown—several days 
before any travel was required by orders 
and arrived at pier too late to report on 
training vessel but reported two days 
later, as directed, to commandant of dis- 
trict where he was found not physically 
qualified for training duty, was not 
traveling under orders when injured 
within meaning of disability, etc., bene- 
fit provisions of sec. 304, Naval Reserve 
Act of 1938, nor entitled to active-duty 
pay or mileage for involved travel 


ENLISTMENT ALLOWANCE: 
See Gratuities. 

ENVELOPES: 
See Stationery. 

EQUIPMENT: 


Hire—statutory labor, ete., stipulations 
applicability—contracts for rental of 
trucks, construction equipment and per- 


333 sonal property generally, with or without 


operator, are not contracts “‘for the manu- 

facture or furnishing of materials, supplies, 

articles and equipment’ and therefore 
labor, etc., stipulations of Walsh-Healey 

Act are not for inclusion therein 

Rent. See Rent. 
Used: 

Disposition—exchange ». cash sale—where 
proposed to contract for replacement of 
unserviceable motors with reconditioned 
motors, as substitute for reconditioning, 
there should be advertising for cash bids 
as well as for trade-in allowances on un- 
serviceable motors and acceptance of bid 
resulting in lowest net cost to Govt 

Exchanges. See Contracts, exchanges. 

ESTATES OF DECEDENTS: 
See Decedents, Estates Of. 
EVIDENCE: 


142 Sufficiency. See Reports, administrative. 
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EXCHANGE: 
Foreign: 





Money changing fees—personal v. Govt. 
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Page | EXCHANGE—Continued. 
Loss by—Continued. 


Officers and employees in foreign coun- 


tries—Continued. 
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liability—where salary, allowances, and 
any exchange loss due an employee, com- 
puted in American money, is to be paid 
in foreign currency, conversion should be 
made at foreign bank’s “‘buying rate’’— 
rate the bank will pay for American dol- 
lars—at time and place of payment but 
“buying rate’ must be exclusive of any 
commercial fees charged ................ 
Payments—in making payments in foreign 
currency of salaries, etc., due at Foreign 
Service posts where Treasury checks are 
not available and where no loss due to 
appreciation is payable, conversion of 
U. 8. dollars due should be made at 
rate at which foreign bank will buy dol- 
lars for foreign currency—rather than 
bank’s somewhat higher selling rate for 
dollars—same as in cases where payment 
in foreign currency includes reimburse- 
ment for loss due to appreciation of for- 
GD Cain catia tccti Létisnsecce 
Loss by: 

Officers and employees in foreign countries: 
“Buying rate’’ applicability—in compu- 
tation of currency appreciation losses 
of U. 8. employee in a foreign country, 
rate at which his salary check or 
dollar draft can or could be negotiated 
on accrual date is conversion rate to be 
used—such conversion rate in bank- 
ing terms being foreign bank's “‘buy- 
ing rate’—and where total salary, 
allowances and exchange loss due, so 
computed in American money, are to 
be converted into foreign money for 
payment therein, conversion should 
be at “buying rate” at time and place 
of payment, but “‘buying rate’’ must 
be exclusive of any commercial fees 








































“Buying rate” o. “selling rate’’—terms 
“buying rate” and “selling rate’ in 
connection with foreign exchange, ex- 







Cost rate o. current bank rate—officers 
and employees if paid in foreign cur- 
rency are entitled only to amount of 
foreign currency actually procurable 
for dollars at time and place of pay- 
ment, and as exchange losses are for 
determination in U. 8. currency on 
basic rate in Executive order and rate 
prevailing when right to payment 
accrued, such employees may not be 
paid on basis of foreign currency 
obtained by Govt. in advance of 
accrual date at more unfavorable rate 
to Govt. than that existing when 
right to paymentaccrued _............. 

Decision retroactive application conten- 
tion—where disallowance of credit in 
disbursing officer's accounts for excess 
exchange losses was in accordance with 
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144 


applicable Executive order in force at 
time losses were incurred, credit may 
not be allowed on basis retroactive 
application is being given decision of 
G. A. O., decision having promul- 
gated no new rule or regulation but 
having merely applied regulations 
prescribed by President............._. 
Delayed payments— holding in 16 Comp. 
Gen. 664 that exchange losses incurred 
by U. 8. officers, etc., in service in 
foreign countries are for determina- 
tion in U. 8. currency considering only 
basic rate fixed by Executive order 
and rate prevailing when right to pay- 
ment accrued, and when amount in 
American dollars has been so ascer- 
tained, no further computation to 
convert these dollars back into foreign 
currency is required, does not author- 
ize recomputation for exchange loss 
purposes at rate prevailing on date of 
payment when payment is delayed 
whether payment be by Govt. check 
or in foreign currency -................ 
Flight pay: 
Where Navy officer, warrant officer, 


or enlisted man serving under flight 
orders on vessel which departs from 
foreign waters other than at end of 
month has not met flight require- 
ments for entire month, but said 
requirements are subsequently met 
within three months’ period allowed, 
he may be paid exchange relief on 
flight pay to day of said departure, 
exchange relief to be computed on 
disbursing officer’s cost rate on date 
of said departure... .......- 


Where Navy officer, warrant officer, or 


enlisted man serving under flight 
orders on vessel which departs from 
foreign waters other than at end of 
month, has met flight requirements 
for entire month, he may be paid 
exchange relief on flight pay to day 
of said departure, exchange relief to 
be computed on disbursing officer's 
cost rate on date of said departure 


Foreign currency payments: 


Administrative proposal to pay, in for- 
eign money, salaries, etc., “upon 
which currency appreciation losses 
are not allowable,”’ at bank’s selling 
rate for sight drafts on New York, 
may not be approved, salaries, etc., 
payable to employees abroad which, 
while stated in dollars, are paid in 
currency df a foreign country, ordi- 
narily being for conversion at “‘buy- 
ing rate’’—rate at which foreign bank 
will buy dollars for foreign cur- 
rency—at time and place of payment 
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EXCHANGE—Continued. 





Loss by—Continued. 
Officers and employees in foreign coun- 
tries—Continued. 
Foreign currency payments—Con. 
and not at bank’s “selling rate.’’ 
Terms “buying rate’ and “selling 
rate”’ explained .................. 
Where salary, allowances and any ex- 
change loss due an employee, com- 
puted in American money, is to be 
paid in foreign currency, conversion 
should be made at foreign bank’s 
“buying rate’”—rate the bank will 
pay for American dollars—at time 
and place of payment but “buying 
rate” must be exclusive of any 
commercial fees charged............ 
Method of determination _-_-..___._. 
Used equipment. See Contracts, exchanges. 


FARM CREDIT ADMINISTRATION: 


Loans—collections—amounts intended for 
another creditor agency—adjustment pro- 
cedure—where repayments on loans made 
by Farm Credit Adm. and Farm Security 
Adm. have been applied to wrong loan 
indebtedness of individual, there is no 
objection to such adjustments as re- 
quired in interests of Govt., but making 
of such adjustments through medium of 
subsequent collections of same kind, 
rather than through submission of request 
therefor to G. A. O., is not authorized __-_- 

Transfer to Agriculture Department—effect 
of Administrative action to nullify—trans- 
fer of Farm Credit Adm. to Dept. of 
Agriculture by Reorganization Plan No. 1, 
and law, cannot be nullified or changed by 
administrative action to restore said Ad- 
ministration to its former status as an 
autonomous Federal agency --............. 


FARM SECURITY ADMINISTRATION: 


Homestead projects—rental collections— 
transmission by armored car service— 
applicability of Govt. Losses in Shipment 
Act—transfer of Farm Security Adminis- 
tration resettlement project rent collec- 
tions to banks in custody of Government 
employees, by armored car, except pur- 
suant to provisions of Government Losses 
in Shipment Act of July 8, 1937, should 
not be regarded as authorized by 18 Comp. 
Gen. 782, term “shipment” as broadly 
defined in said act being inclusive of trans- 
fer of valuables in custody of Government 
employees. ........... kn ghcbiacthicence 

Loans—collections—amounts intended for 
another creditor agency—adjustment pro- 
cedure—where repayments on loans made 
by Farm Credit Adm. and Farm Security 
Adm. have been applied to wrong loan 
indebtedness of individual, there is no 
objection to such adjustments as required 

in interests of Govt., but making of such 

adjustments through medium of subse- 
quent collections of same kind, rather than 
through submission of request therefor to 

QG. A. O., is not authorized................ 


INDEX DIGEST 
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652 
652 


MISSION: 
Jurisdiction—foreign cablegram rates 


FEDERAL HOME LOAN BANK BOARD: 


Status as independent agency—right to free 
copies of public bills, ete.................. 


FEDERAL HOUSING ADMINISTRA- 
TION: 
Contracts: 
Property management: 
Advertising requirements: 

Contracts for management and opera- 
tion of property acquired by Federal 
Housing Adm. by reason of default 
under mortgages insured by it, and 
which involve personal services of 
employees of contractor, are not con- 
tracts for personal services such as 
are excepted from advertising for 
bids requirements of sec. 3709, R. 8_- 

Where administratively determined, 
in connection with property ac- 
quired by Federal Housing Adm. by 
reason of default under mortgages 
insured by it, that, a management 
contract would be in best interest of 
U. 8. it may be considered there has 
been compliance with sec. 3709, R. 8. 
if bids are asked only of those found 
to be responsible, etc. to render such 
services satisfactorily in city or town 
where such property may be located, 
contract to be awarded to lowest of 
such selected bidders - 

Propriety of various provisions: 

In view of terms of sec. 207 (1), National 
Housing Act, as amended, contracts 
for management of property ac- 
quired by Federal Housing Adm. 
by reason of default under mortgages 
insured by it properly may contain 
any provisions that would aid in 

* accomplishing efficient management 
in interest of U. 8., whether or not 
customarily contained in such con- 
tracts relative to private properties, 
provided terms do not contravene 
any law not excepted by said act___ 

Sinee sec. 207 (1), National Housing 
Act, as amended, dispenses with ad- 
vertising requirements of sec. 3709, 
R. 8., in purchases on account of 
property acquired under said sec. 207 
when amount does not exceed $1,000, 
contracts for management of prop- 
erty acquired by Federal Housing 
Adm. by reason of default under 
mortgages insured by it may provide 
that contractor may make repairs, 
etc. up to $150 for any one item; that 
it might make repairs, etc. of any 
item from $150 to $1,000 if it ob- 
tained bids; and that any item over 
$1,000 would be let directly by Ad- 
ministrator subject to sec. 3709, 
is Baars tl dacetemethahciatinin thine tateits ; 
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FEDERAL HOUSING ADMINISTRA- 


TION—Continued. 
Employees—appointments—statutory __re- 
striction exemptions—compensation pay- 
ments to person employed by Federai 
Housing Adm. during period of employ- 
ment under another Govt. agency need not 
be questioned as in violation of Dual Com- 
pensation Act of May 10, 1916, as amended, 
in view of broad personnel appointment, 
ete., authority vested in Federal Housing 
Administrator by sec. 1, National Housing 


Loans—default—negligent credit extension— 
bank with numerous branches—holding in 
A-88143, Aug. 21, 1937, that payment 
might not be made to loaning bank on de- 
faulted loan insured by Federal Housing 
Adm. where makers had previously re- 
ceived another loan through same bank on 
which default had occurred, is equally ap- 
plicable to financial institutions operating 
with numerous branches each maintaining 
independent credit and loan operations 
and granted but one contract of insurance 
covering all branches 


Page | FEDERAL SECURITY AGENCY—Con. 


who were in service on June 30, 1939, in any 
of agencies, functions of which were con- 
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solidated under Federal Security Agency, 


are transferred for purposes of sec. 10 (b) of 
Reorganization Act of 1939, prohibiting, 
during fiscal year 1940, any change in 
classification or compensation of personnel 
so transferred, and sec, 211 of Reorganiza- 
tion Plan No. 1, regarding disposition of 
excess personne) iain 

Public Health Service. See Public Health 
Service. 


FEDERAL SURPLUS COMMODITIES 


CORPORATION: 

Status as Federal agency--Federal Surplus 
Commodities Corp. not such entity dis- 
tinct from the U. 8. as to be deprived of 
benefit of sovereign rights or immunities -- 


FEDERAL WORKS AGENCY: 


Funds—consolidation—lack of authority 
for working fund—no authority for financ- 
ing activities consolidated into Division 
of Information, Fed. Works Agency, by 


FEDERAL PRISON INDUSTRIES, INC.: 
See Penitentiaries and Prisons. 
FEDERAL RESERVE BANKS: 


establishing a working fund by means of 
advances from appropriations available 
to constitutent units of Fed. Works Agency 
for activities such as have been consoli- 


Officers and employees—status as “persons 
in service of United States’’—employee of 
Federal Reserve Bank not being ‘person 
in service of the United States’ within 
meaning of prohibition against payment of 
compensation to other than a citizen of U. 
8. or person in service of U. 8. on date of 
approval of this Act who has filed declara- 
tion of intention to become citizen, con- 
tained in Labor Department Appropria- 
tion Act, June 29, 1939, and made appli- 
cable to Commerce Department, appropri- 
ations made for Commerce Department 
may not be used to pay salary of Govt. 
employee who on June 29, 1939, was em- 
ployed by Federal Reserve Bank and who 
had filed declaration of intention to be- 
nets CNR sek cinid cis Sitbieden ieee 

Purchases—Government liability—compli- 
ance with printing and binding at Govt. 
Printing Office requirements of act, Mar. 1, 
1919; purchase of envelopes under contracts 
of Post Office Dept. provisions of act, June 
26, 1906; and requirements for advertising 
of sec. 3709, R. 8., as to other miscellaneous 
items, is required of Treasury Dept. in con- 
nection with procurement of literature for 
advertising for sale U. 8, Savings Bonds 
notwithstanding procurement through a 
Federal Reserve Bank 


FEDERAL SECURITY AGENCY: 


Employees—compensation, etc., changes— 
reorganization of Government agencies— 
officers and employees of Federal Security 
Agency, including those of Civilian Con- 
servation Corps and Social Security Board, 


Public Works Administration. See Pu/lic 
Works Administration. 


Work Projects Administration. See Work 


Projects Administrotion. 


FEES: 


Attorneys. See Alforneys. 


Commissioners. See Commissioners. 


Foreign service. See Foreign Service. 


Grazing—refunds—statute of limitations 


applicability—two-year limitation in act, 
Dee. 11, 1919, as amended by act, June 
27, 1930, upon filing requests for refunds of 
“payments in excess of lawful require- 
ments made under * * * any statute 
relating to sale, entry, lease, or other dis- 
position of the public lands,” is applicable 
to refund of fees not required by law, or 
of excess fees paid for grazing permits 
issued pursuant to subsequently enacted 
Taylor Grazing Act of June 28, 1934, as 
amended by act, June 26, 1936, both of 
which latter acts are acts making “other 
disposition of the public lands” within 
meaning of 1930 act....................... 


Membership: 
Appropriation availability: 

Alley Dwelling Authority for Dist. 
of Col.—funds borrowed by Alley 
Dwelling Authority for Dist. of Col. 
from U. 8. Housing Authority under 
authority of sec. 293, act, June 25, 
1938, may not be used by former for 
payment of dues for membership in 
any organization or association 
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FEES—Continued. 


Membership—Continued. 
Appropriation availability—Continued. 
Government agencies as distinguished 
from employees—prohibition in sec. 
8, act, June 26, 1912, against use of 
appropriated moneys for payment of 
membership fees or dues of any officer 
or employee of U. 8. or Dist. of Col. 
in any society or association in absence 
of specific authorization, excludes use 
of appropriated moneys for payment 
for such membership of a Govt. 


Law library association—inhibition in 
sec. 8, act, June 26, 1912, against pay- 
ment of membership fees from appro- 
priated funds, does not prohibit use of 
Securities and Exchange Commis- 
sion’s expense appropriation for pay- 
ment to a law library association of 
such charges as are necessary to secure 
access to its library facilities for official 
use of Commission's attorneys even 
though such charges take form of stock 
purchases and membership assess- 


Naturalization—Puerto Rican citizenship 
proceedings—while neither sec. 5, act, 
Mar. 2, 1917, nor amendatory acts of Mar. 
4,1927,and May 16, 1938, provide for charg- 
ing of fees for acquiring of U. S. citizenship 
by Puerto Ricans, since in all naturaliza- 
tion matters U. 8. naturalization laws 
would apply, and since naturalization pro- 
ceedings, even though in modified form, 
were required by act of 1917 as amended, 
fee provided by act, Apr. 19, 1934, in natu- 
ralization of aliens generally, should be 


Post Office Department. See Post Office 
Department. 

Registration: 
Virgin Islands aliens: 

Disposition—alien registry fees collected 
under act, Mar. 2, 1929, as amended, 
are “immigration, and naturalization 
fees’ within meaning of those terms 
in sec. 35, Organic Act of Virgin Islands 
of U.8., and are for covering into treas- 
ury of Virgin Islands, and not into 
treasury of U.8... ...-. 

Registry of aliens residing in Virgin Is- 
lands, for purpose of affording them 
benefits of naturalization and immi- 
gration laws of U. 8., without collec- 
tion of fee provided by sec. 1, act, Mar. 
2, 1929, as amended, for registration of 
aliens who ‘‘Eptered the United States 
prior to July 1, 1924,” is not authorized 
unless and until Congress so provides. 

Trapping, etc., in Alaska—erroneous collec- 
tion refund procedure—where claimant is 
entitled to refund of difference between fee 
for Alaska resident trapping license and 
that collected under erroneous belief she 
was an alien, refund will be made in pro- 
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Page | FEES—Continued. 


portion in which division was made be- 
tween Federal Govt. and Alaska, refund 
from Federal Govt.’s share previously 
covered into ‘‘Miscellaneous Receipts’ to 
be made upon settlement of G. A. O. from 
“Refund of Moneys Erroneously Received 
and Covered,” and refund from Terri- 
tory’s share to be made by disbursing offi- 
cer from other fees due Territory under 
Alaska Game Law, licensing officer to re- 
fund to appropriation from which paid 
difference between his compensation for 
issuance of resident license and that re- 


Witnesses. See Witnesses. 
FOREIGN SERVICE: 


Fees: 

Invoices—refunds—trefund of fee collected 
for certification of consular invoice, 
claimed on basis wrong form of invoice 
was issued and that goods were entitled 
to free entry, is not authorized where 
record fails to show who was responsible 
for error—that is, importer or consular 


Use of current collections for refunds— 
Foreign Service disbursing officers may 
continue to make refunds of erroneous 
collections of fees in foreign countries 
from collections on hand, notwithstand- 
ing the erroneous collections have been 
covered into Treasury as ‘‘ Miscellaneous 


Refunds: 

General rule is that refund of fees 
collected for visas is authorized only 
if fees were improperly collected as 
result of fault or negligence of Govt. 
officers or employees 

Where U. 8. citizen by birth went as 
minor with her father to foreign 
country where father was later natu- 
ralized and, upon her return to U. 8. 
was charged a fee for taking an ap- 
plication and issuing an immigration 
visa on basis she had lost her U. 8. 
citizenship by her father’s foreign 
naturalization, which was then exist- 
ing interpretation of law, fact 
Supreme Court subsequently inter- 
preted law otherwise does not 
justify refunding fees so paid 

Officers—automatic promotion credit post- 
ponement—teorganization act transfers 
from other departments—as sec. 10 (b), 
Reorganization Act of 1939, prohibits 
change in compensation or classification, 
in fiscal year 1940, of employees transferred 
under Reorganization Plans I and II, 
Foreign Commerce and Foreign Agricul- 
tural officers transferred, July 1, 1939, to 
State Dept., and appointed Foreign 
Service officers of classes and at salaries 
corresponding to their compensation prior 
to transfer, may not be considered reclassi- 
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POREIGN SERVICE—Continued. 


fied July 1, 1939, for counting service during 
1940 for automatic promotion, any re- 
calssification, irrespective of when made, 


being effective, under Reorganization 
Act ban, only on July 1, 1940__........... 
FORMS: 


Standard—notices of exceptions and replies 
thereto—use explained ..................-. 


FUNDS: 


Private—loans—Government insured—neg- 
ligent credit extension—holding in 
A-88143, Aug. 21, 1937, that payment 
might not be made to loaning bank on 
defaulted loan insured by Federal Housing 
Adm. where makers had previously 
received another loan through same 
bank on which default had occured, 
is equally applicable to financial institu- 
tions operating with numerous branches 
each maintaining independent credit 
and loan operations and granted but one 
contract of insurance covering all branches. 

Public: 

Advances — traveling expenses — Federal 
Communications Commission  wit- 
nesses—there is no authority for advance 
payment of fees, per diem, or cost of 
travel by private conveyance to wit- 
nesses before Federal Communications 


Collections: 
Accountable officers’ exceptions—use of 
Form 1100 explained.................-. 
Deposits—authority in act, Feb. 11, 
1936, for deposit of certain receipts from 
projects in Puerto Rico into a revolving 
fund is an exception to rule that re- 
ceipts, generally, are to be covered into 
Treasury as miscellaneous receipts, 
and for that reason must be strictly 
CIEE. cvincvnnatinanninmtainentans 
Erroneous credit adjustments—where re- 
payments on loans made by Farm 
Credit Adm. and Farm Security Adm, 
have been applied to wrong loan in- 
debtedness of individual, there is no 
objeetion to such adjustments as re- 
quired in interests of Govt., but mak- 
ing of such adjustments through medi- 
um of subsequent collections of same 
kind, rather than through submission 
of request therefor to G. A. O., is not 


ficers may continue to make refunds of 
erroneous collections of fees in foreign 
countries from collections on hand, 
notwithstanding the erroneous collec- 
tions have been covered into Treas- 
ury as “Miscellaneous Receipts” _. 
Reimbursable services—expenditure av- 
ailability limitations—all collections 
for reimbursable services pursuant to 
1940 Interior Dept. appropriation au- 
thorizing U. 8. Housing Authority to 
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Public—Continued. 
Collections—Continued. 
furnish services on reimbursable basis 
to public housing agencies constructing 
non-Federal projects, may be used for 
obligation only during fiscal year 
1940, and should be credited to in- 
volved fiscal year appropriation for 
covering into corporate fund any bal- 
ance at end of fiscal year, and there is 
no authority for setting up separate 
fund without fiscal year limitation to 
be credited with collections for unused 
accrued leave of personnel involved 
against which charges would be made 
in subsequent fiscal years when leave 
WOR oleae ins teen 

Transmission. See Transportation, valu- 
ables, public funds. 

Emergency relief. See Emergency Relief 

Appropriation Act, 1939. 

Loans: 

Repayment — effective date — indorse- 
ment by Govt. borrower and delivery 
to Govt. lending agency of check drawn 
on Treasurer of U. S. payable to Bor- 
rower, lending agency, and others, 
constitutes payment on borrower’s in- 
debtedneses as of date of such indorse- 
ment and delivery, and running of 
interest on loan terminates as of such 
date whether entire check, or only 
portion thereof, is applied to loan in- 


Repayment transfer to another creditor 
agency—where repayments on loans 
made by Farm Credit Adm. and Farm 
Security Adm. have been applied to 
wrong loan indebtedness of individual, 
there is no objection to such adjust- 
ments as required in interest of Govt., 
but making of such adjustments 
through medium of subsequent collec- 
tions of same kind, rather than through 
submission of request therefor to G. A. 
O., is not authorized.............-- : 

Revolving: 
Collection credits: 

Puerto Rico projects—revolving fund es- 
tablished under act, Feb. 11, 1936, from 
receipts from projects in Puerto Rico 
financed from special fund set up from 
funds appropriated by Emergency Re- 
lief Act of 1935, should not he credited 
with receipts from operations financed 
out of subsequent Emergency Relief 
Appropriations, such receipts being for 
deposit as “Miscellaneous Receipts” . . 

Statutory authority interpretation— 
authority in act, Feb. 11, 1936, for de- 
posit of certain receipts from projects 
in Puerto Rico into a revolving fund is 
an exception to rule that receipts, gen- 
erally, are to be covered into Treasury 
as miscellaneous receipts, and for that 
reason must be strictly construed 
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FUNDS— Continued. 












Trust—Indian affairs. 
funds, trust. 

Workinzg—consolidation of activities within 
an agency—no authority for financing ac- 
tivities consolidated into Division of In- 
formation, Fed. Works Agency, by estab- 
lishing a working fund by means of ad- 
vances from appropriations available to 
constituent units of Fed. Works Agency 
for activities such as have been consoli- 


See Indian Affairs, 


FURLOUGHS: 


See Leaves of Absence. 


GENERAL ACCOUNT OF ADVANCES: 


See Accounts, General Account of Advances. 


GENERAL ACCOUNTING OFFICE: 


Audit—precedent acceptability—-use, in con- 
nectionwith audit and suspension of credit 
of paid transportation vouchers, of rates 
which, while not clearly applicable, are 
nevertheless justified on basis of resolving 
doubts in favor of Govt. does not warrant 
use of those rates for bid evaluation pur- 

Collections—procedure— disbursing officers’ 

indebtedness—use of Form 1100 explained. 

Decisions: 

Binding effect— decision rendered pursu- 
ant to disbursing officer’s request and on 
full consideration of all facts of a case, is 
binding on G. A. O. in settlement of ac- 
count containing disbursement, and re- 
quest for reconsideration thereof, solely 
on lega! question involved, must be de- 
nied in so far as concerns payments made 
under authority of said decision... ..._. 

Classes of cases where authorized—in addi- 
tion to authority vested in G. A. O. to 
render decisions to heads of departments, 
etc., or disbursing officers on questions in 
connection with proposed expenditures, 
to disbursing officers on request for re- 
view of disallowances in their accounts 
and to claimants dissatisfied with settle- 
ment of their claims, there exists, also, 
authority to render decisions making an 
original construction or modifying an 
existing construction of statutes involved 
in settlement of any account or claim 

Requests: 

Delegation of authority by heads of de- 
partments, etc.: 

Requests for decisions signed by 
Governor of Farm Credit Adminis- 
tration “‘By direction of the Secre- 
tary of Agriculture’’ will be recog- 
nized, but the decisions will be 
rendered to Sec. of Agriculture. _ __. 

While there is no objection to pro- 
cedure proposed by Federal Works 
Administrator that requests for de- 
cisions as to matters arising in Public 

Buildings Administration of that 

Agency, be signed by Commissioner 
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Decisions—Continued. 


Requests—Continued. 
Delegation of authority by heads of de- 
partments, etc.—Continued. 
of Public Buildings “By direction of 
the Federal Works Administrator,”’ 
nevertheless such requests will be 
considered as submitted by Admin- 
istrator and decision rendered to 
Administrator rather than to Com- 
missioner of Public Buildings_..._.. 
Unaccompanied by proposed regula- 
tions—where decision as to expendi- 
ture of appropriated funds under pro- 
posed regulation is desired, it is pref- 
erable that draft of regulation as 
proposed be submitted rather than 
submitting only legal question in- 
WOE. Sais es hese i 
Unauthorized: 

Question whether a payee is entitled 
to some other payment than has 
been made, may not be decided by 
G. A. O. on basis of submission by 
a Govt. Dept., but payee, if he be- 
lieves he has been underpaid, has 
right to submit claim or request 
review of settlement by which pay- 
ment was made_-.................. 

Requests for review of exceptions or 
disallowances in disbursing officer’s 
account ordinarily are not for con- 
sideration unless submitted by dis- 
bursing officer whose accounts are 
ree BE oI a. 

Retroactive application contention— 
where disallowance of credit in disburs- 
ing officer’s accounts for excess exchange 
losses was in accordance with applicable 
Executive order in force at time losses 
were incurred, credit may not be allowed 
on basis retroactive application is being 
given decision of G. A. O., decision hav- 
ing promulgated no new rule or regula- 
tion but having merely applied regula- 
tions prescribed by President 


Jurisdiction: 


Administrative matters—Retirement Act 
applicability—whether an employee is 
entitled to retirement under any particu- 
lar retirement act is for determination 
primarily by head of establishment 
charged with duty of administering ap- 
plicable retirement act and, G. A. O. 
will not attempt authoritative decision 
as to status of employee for retirement 
purposes during any period of her service 
as teacher in D. C. public schools and as 
Director of D. C. Community Center 
GT db deci cn ate pe atenteincts 

Claims—additional amounts because of bid 

correction—where unit prices of bid 

doubtless were intended to be per am- 
poule and not per box of ten ampoules, 
and bidder, through misunderstanding 
of specifications, failed to so qualify its 
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GENERAL ACCOUNTING OFFICE— Page | GENERAL ACCOUNTING OFFICE— 
Continued. Continued.; 
Jurisdiction—Continued. Reviews—requests by other than original 


bid, and difference between said prices 
and other bids was sufficient to have 
placed contracting officer on notice prices 
were per ampoule and not per box, pay- 
ment for future deliveries may be made 


party—-reyuests for review of exceptions or 
disallowances in disbursing officer’s ac- 
count ordinarily are not for consideration 
unless submitted by disbursing officer 
whose accounts are involved 


on that basis, corrected bid still being 
lowest, but, as to any payments made at 
original bid prices, vouchers for addi- 
tional amounts are for settlement by 
G. A. O. as claims GRATUITIES: 

District of Columbia matters—tuition for See, also, Clothing; Pensions. 
attending public schools. -.-........-- : 36| Enlistment allowance: 


GOVERNMENT PRINTING OFFICE: 


Free distribution of public bills, ete —right 
of Federal Home Losn Bank Board 


Payments—disbursing officers ». G. A. O. 
settlements—claim for payment for ar- 
ticle concerning which no evidence of 
receipt of goods was obtainable, is matter 
for direct settlement by G. A. O. as a 
claim involving doubtful questions of 
fact and law under procedure outlined in 
5 Comp. Gen. 1058, and not for payment 
by a disbursing officer 

Public property—discharge of liens exist- 
ing before Government acquisition— 
where property acquired by Govt. is sub- 
ject to prior lien, it is for administrative 
agency concerned, and not G. A. O. to 
determine whether lien should be dis- 


Titles—real estate—where claim for rental 
for use, etc., of land by C. C. C. was dis- 
allowed because records show U. 8. en- 
tered by permission of a State under 
State’s representation of title, and, sub- 
ject only to doubtful tax claim by claim- 
ant, payment of claim may not be au- 
thorized upon review on basis of another 
abstract of title furnished by claimant 
showing subsequent entries purporting 
to establish in claimant title to Jand in 
question, there being no jurisdiction in 
G. A. O. to adjudicate title upon facts 
presented by only one of interested par- 


ties, or to adjudicate on any basis, an issue 


of title such as here involved 
Walsh-Healey Act—responsibility of ad- 
ministering Walsh-Healey Act is specifi- 
cally placed in Secy. of Labor and it is 
not for G. A. O. to question Secretary’s 
determination that a contractor was 
liable to U. 8. in certain amount as dam- 
ages for violations of labor, etc., stipula- 
tions included in a contract pursuant to 


Records—copies—furnishing—checks 

Regulations: 

Appropriation limitation symbols — 
Emergency Relief Act, 1939—No. 81, 
Supp. 5, July 7, 1939. 

Audit exceptions—notices of, and replies 
thereto—use of Form 1100 explained __.. 

Receipt and appropriation symbols— 
changes—No. 84 (Revised), July 1, 1939. 

Revised, amended, or rescinded—No. 63, 
Apr. 7, 1927, and Supp. 1, rescinded_... 


Extensions of enlistments: 

All extensions of enlistments made prior 
to July 1, 1939, with discharge there- 
after and reenlistment within 3 months 
of discharge, must be treated, for enlist- 
ment allowance purposes, as onlisted 
period from which enlisted man was 
last discharged, and no part of original 
enlistment which was extended prior 
to July 1, 1939, may be added thereto 
for that purpose, except, that in case of 
two successive one-year extensions, 
period of service under one of which 
was entirely prior to July 1, 1939, en- 
listed period is to be considered as 
though first extension had been for 
period of two years 

Marine Corps: 

Enlisted man in first pay grade who 
enlisted for 4 years on Aug. 5, 1933; 
ertended his enlistment for one year; 
again extended his enlistment for one 
year; was discharged Aug. 4, 1930; 
and reenlisted within three months, 
should be considered, for enlistment 
allowance purposes, as having ex- 
tended his enlistment originally for 
2 years, and as having served 2 in 
enlistment from which last dis- 
charged and therefore entitled to 
enlistment allowance for two years 


Enlisted man in first pay grade who 
enlisted for 4 years on Aug. 5, 1934; 
extended his enlistment for one year; 
was discharged Aug. 4, 1939; and re- 
enlisted within 3 months, having 
served only one year, for enlistment 
allowance purposes, in enlistment 
period from which last discharged, is 
entitled to an enlistment allowance 
for one year or $50. 

Naval and Marine Corps Rescrvisto— 
naval appropriations are not available 
for payment of enlistment allowance to 
enlisted men of the Naval Reserve and 
Marine Corps Reserve who reenlist 
while on active duty 

Permanent law suspension failure—avail- 
ability of 1940 appropriations—as Con- 
gress suspended operation of permanent 
law, act, June 10, 1922, for payment of en- 











GRATUITIES— Continued. 

Enlistment allowance—Continued. 
listment allowances only during six fiseal 
years beginning July 1, 1933, and ending 
June 30, 1939, and language of appropri- 
ation “Marine Corps, Pay, Marine 
Corps, 1940” is as broad in effect as 
analogous provision in appropriation for 
fiscal year ending just prior to suspen- 
sion, appropriation for 1040 is available 
for enlistment allowance payments.._-- 

Six months’ death—divorce—validity of sec- 

ond marriage—remarriage in another State 
of divorced soldier within period prohib- 
ited by statute of State where divorce was 
granted, being recognized as valid in State 
where divorce was granted, if valid under 
laws of State where marriage was cele- 
brated, payment of six months’ death gra- 
tuity, because of death of soldier, to wife 
by said remarriage, is authorized __....__- 


GUARDIAN AND WARD: 

Insane and imbeciles. See Jnsane and Imbe- 
ciles. 

Payments—natural guardians—payments of 
small amounts due under Employees’ 
Compensation Act to incompetent adult 
dependent brother of deceased Civilian 
Conservation Corps enrollee may be made 
to his mother as natural guardian where in 
her care and custody and expense incident 
to appointment of legal guardian would be 
disproportionate to amount of compensa- 
Crh Ti I ask ese hts Sis herspttttennwon 


HIGHWAYS: 
See Roads. 


HOLIDAYS: 
See Sundays and Holidays. 


HOSPITALS: 
See Medical Treatment generally. 


HOUSEHOLD EFFECTS: 


Packing, crating, hauling, or shipping. See 
Transportation, household effects. 


HOUSING AUTHORITY, UNITED 
STATES: 
Funds—reimbursable—limitation on avail- 
ability period—all collections for reim- 
bursable services pursuant to 1940 Interior 
Dept. appropriation authorizing U. 8. 
Housing Authority to furnish services on 
reimbursable basis to public housing agen- 
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STATES—Continued. 


Statutory authority for State and local tax 


payments: 

Provisions of sec. 13 (¢c), United States 
Housing Act of 1937, are broad enough 
to embrace a tax in nature of an assess- 
ment against such property for improve- 
ment of an abutting highway___.....__. 

Terms of Federal-City Loan and Grant 
Agreement that “If the Borrower shall 
receive any {other]funds * * * from 
the Government * * * to aid in fi- 
nancing the construction of any project, 
to the extent that such funds are so re- 
eeived the Grant applicable to such Proj- 
ect shall be reduced,” cover only addi- 
tional funds for use in financing construc- 
tion of street projects involved, prior to 
the payment by property owners bene- 
fited, and not amounts determined by 
Govt. agency under its statutory author- 
ity that should be paid as compensation 
for benefits conferred as result of con- 
struction of project... ................-- 


HOWARD UNIVERSITY: 
Contracts--Bacon-Davis Act applicability— 


Bacon-Davis Act, as amended, requiring 
provisions. relating to minimum wages, 
etc., in certain contracts ‘‘for construction, 
alternation, andor repair * * * of 
public buildings or public works of the 
United States or the District of Colum- 
bia,’’ is not applicable to contracts for con- 
struction, alteration or repair of buildings 
or works of Howard University 


HUSBAND AND WIFE: 


Divorce. See Divorce. 
Wife: 


Erroneous adjusted compensation pay- 
ments—Government liability—notwith- 
standing veteran may have had no 
knowledge prior to his wife's death, or 
participation, in scheme employed by 
her—identifying of dead person as her 
husband—to obtain proceeds of his 
adjusted service certificate, loss must 
fall upon him—and not U. S.—as that 
one of two innocent parties, who, in law, 
most essentially facilitated fraud, where 
he enabled her to perpetrate fraud by 
designating her as beneficiary of certifi- 
cate and entrusting document into her 


cies constructing non-Federal projects, 
may be used for obligation only during 
fiscal year 1940, and should be credited to 
involved fiscal year appropriation for cov- 
ering into corporate fund any balance at 
end of fiscal year, and there is no authority 
for setting up separate fund without fiscal 
year limitation to be credited with collec- 
tions for unused accrued leave of personnel 
involved against which charges would be 
made in subsequent fiscal years when leave 





Use of maiden name. See Names. 


IMMIGRATION: 


See, also, Aliens. 
Fines—vessels—refunds—money collected 
from transportation company pursuant to 
sec. 16 (b), Immigration Act, 1924, for im- 
migrant’s benefit and because company 
brought her to U. 8. without unexpired 
immigration visa, and which represents 
amount paid by immigrant for transporta- 
tion to U. 8., may not be refunded to com- 
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Page | INDIAN AFFAIRS—Continued, 
Indians—Continued. 
Bureau of Indian Affairs Appropriation, 
against use of said funds for expenses of 
travel for study of educational systems 
or practices outside continental limits of 


1M MIGRATION—Continued. 
pany because of compromise settlement 
between it and immigrant 
Immigration and Naturalization Service. 
See Labor Department. 
Law applicability to Virgin Islands—basic 


923 


immigration law of U. 8. of Feb. 5, 1917, is 
applicable to Virgin Islands -_--_... btettiben 


INDIAN AFFAIRS: 


Funds—trust—‘‘Indian Moneys, Proceeds of 
Labor’”’—availability for land purchases— 
land for use in connection with Seneca 
Indian School may be purchased by Secre- 
tary of Interior from ‘Indian Moneys, 
Proceeds of Labor, Seneca School’’—sub- 
ject to limitation in appropriation act for 
1940, upon expenditures from tribal and 
school revenues—in view of broad discre- 


tionary authority granted by act, May 17, , 


1926, and that prohibition of sec. 3736, 

R. 8., against purchase of land ‘‘on account 

of the United States, except under a law 

authorizing such purchase’ is not applica- 
ble to such purchase which, even though 
titled in U. S. is held in trust for school... 

Hospitals—Alaska—disposition of proceeds 

from operations—where hospital is located 

on reservation designated in Alaska under 

Sec. 2, act of May 1, 1936, proceeds accru- 

ing from hospital may be deposited to 

‘Indian moneys, proceeds of labor’’ in 

accordance with sec. 1, act of May 17, 1926, 

but tracts reserved in Alaska for school, 

hospital, or other purposes, pursuant to 
act, May 31, 1938, are not “Indian reserva- 
tions’’ for revenue deposit purposes of said 

act of May 17, 1926 

Indians: 

Claims settlement procedure—Indian 
agency superintendent’s claim—term 
“incompetent”’ as used in act of Feb. 
25, 1933, should be given its general legal 
meaning as indicating person who by 
reason of nonage, disease, weakness of 
mind, or other cause, is unable to man- 
age his own affairs, and in absence of 
showing that an Indian was in fact an 
“incompetent” adult Indian, payment 
of amount due his estate to superintend- 
ent of Indian Agency is not authorized 
under said act, fact Indian was ward 
of Govt. and that he died possessed of a 
trust allotment of land, and of additional 
restricted property, not being sufficient 
to establish he was an “incompetent 
adult” Indian within requirement of the 


Foreign country educational system study 
prohibition—attendance at conference 
in Canada to study ‘‘present position 
and problems of the Indians in Canada 
and the United States,’’ only very small 
part of which conference is devoted to 
study of educational practices in Canada 
as incidental to primary purpose of con- 
ference, is not within prohibition in 1940 


343 


U. 8. and Alaska, regardless of whether 
employees who attend conference do or 
do not participate in session at which 
Canadian educational system is dis- 
CR accitentlbe cites opanertimaines a 
Terms ‘“‘noncompetetent,” “incom pe- 
tent,” and “restricted” as used in statutes 
relating to Indians, distinguished - -... 


Lands: 


Exchange for private lands—rent after deed 
delivery but pending approval of ex- 
change—where in connection with ex- 
change of privately owned lands for 
benefit of Indians under authority of Act 
Mar. 3, 1921, deed of conveyance is con- 
sidered as a part of application and not 
as conveyance until administrative ap- 
proval of contemplated exchange, rule 
that when land in held by U. 8. under a 
lease and title thereto is acquired by U. 
8., Govt. is not liable for any rent which 
did not become due and payable prior 
to effective date of deed conveying title 
to U. &., is applicable only as of date of 
final approval of exchange 

Ownership by Indian pueblos: 

Lands belonging to Indian pueblos 
under a communal title—as distin- 
guished from reservations and Indian 
lands generally—are not “public 


The ownership of lands in fee by Indian 
pueblos has been held consistent with 
their Govt. wardship status 

Purchases—availability of tribal, 
funds—land for use in connection with 

Seneca Indian School may be purchased 

by Secretary of Interior from ‘Indian 


etc., 


Moneys, Proceeds of Labor, Seneca 
School’’—subject to limitation in ap- 
propriation act for 1940, upon expendi- 
tures from tribal and school revenues— 
in view of broad discretionary authority 
granted by act, May 17, 1926, and that 
prohibition of sec. 3736, R. S., against 
purchase of land “on account of the 
United States, except under a law 
authorizing such purchase” is not ap- 
plicable to such purchase which, even 
though titled in U. S. is held in trust for 


Miscellaneous revennes—Indian schools and 


hospitals in Alaska—where hospital is 
located on reservation designated in Alaska 
under sec. 2, act of May 1, 1936, proceeds 
accruing from hospital may be deposited 
to “Indian moneys, proceeds of labor” in 
accordance with sec. 1, act of May 17, 1926, 
but tracts reserved in Alaska for school, 
hospital, or other purposes, pursuant to 
act, May 31, 1938, are not “Indian reserva- 
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INDIAN AFFAIRS—Continued. 
tions” for revenue deposit purposes of said 
act of May 17, 1926... .....-............... 

Schools--Alaska—disposition of proceeds 
frend enemethete ns. feck nsie eRe cessive 






INSANE AND IMBECILES: 

“Lunacy proceedings’—status of retiring 
bell thelist. 2.26 fit a si ie 

Payments — guardian improperly ap- 
pointed—action of local Philippine court 
presuming to adjudge insane Coast 
Guardsman retired after Coast Guard 
Retiring Board inquiry and confined in 
St. Elizabeths Hospital for Insane, and to 
appoint guardian for him, without per- 
sonal service, is a nullity insofar as re- 
quiring U. 8. to pay guardian retired pay 
due alleged incompetent 


INSPECTORS: 


See Contracts, inspection and superintend- 
ence; Personal Services. 


INSURANCE: 


Life. See Veterans’ Administration, insur- 
ance. 

Loans — financial institutions — Federal 
Housing Administration—negligent credit 
extension—holding in A-88142, Ang. 21, 
1937, that payment might not be made to 
loaning bank on defaulted loan insured by 
Federal Housing Adm. where makers had 
previously received another loan through 
same bank or which default had occurred, 
is equally applicable to financial institu- 
tions operating with numerous branches 
each maintaining independent credit and 
loan operations and granted but one con- 
tract of insurance covering all branches. _-. 

Mails. See Post Office Department. 

Property, private—subrogation of insurer 
to claim against Government—claims of 
insurance companies or other subrogees of 
persons whose property has been damaged 
as a result of negligence of Work Projects 
Administration employees while acting 
within scope of their employment are 
claims for consideration under sec. 26 of 
E. R. A. Act of 1939, authorizing admin- 
istrative consideration and payment of 
“any claim” (not exceeding {$500 and as 
otherwise restricted therein) on account of 
Noon ceosbse teen dckenneee 

Property, public: 

Farm Security Administration—nation- 
wide extension of insurance on Farm 
Security Adm. properties without ad- 
vertising, is unauthorized, advertising 
to be on local and Nation-wide basis, 
and there is for consideration also 
whether Govt. should not carry its own 
risk in view of its policy not to carry 
ie Catt sacnctateedeocaverect.- 

Government Losses in Shipment Act: 
Local transmission of funds in custody 

of Govt. employees—transfer of Farm 
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Property, public—Continued. 
Government losses in Shipment Act— 
Continued. 

Security Administration resettlement 
project rent collections to banks in 
eustody of Government employees, 
by armored car, except pursuant to 
provisions of Government Losses in 
Shipment Act of July 8, 1937, should 
not be regarded as authorized by 18 
Comp. Gen. 782, term “shipment’’ as 
broadly defined in said act being in- 
clusive of transfer of valuables in 
custody of Government employees... 
Local transmission of funds not in 
custody of Government employees— 
transportation of rental collections to 
depositories by contract armored-car 
service, without funds being in actual 
custody of Govt. employees, is not 
objectionable if head of department 
concerned determines such transporta- 
tion is “consonant with greatest pos- 
sible protection against risk of loss and 
destruction of and damage to such 
valuables,”” and requirements of regu- 
lations issued pursuant to Government 
Losses in Shipment Act are otherwise 

ebooks lidbe dl tks 
Signature card—use procedure _.-.- ah oe 
Tort liability—appropriation availability— 
Government funds may not be expended, 
in absence of statutory authority, to pur- 
chase insurance to cover possible tort 
lability. ......- octUb sudesass.teucuse 

Veterans. See Velerans’ Administration. 


INTEREST: 


Loans—definition of payment which stops 
interest running SiR .edubic 
Appropriations. See Appropriations, In- 
terior Department. 
Bituminous Coal Division: 
Bituminous Coal Act Compliance: 
Price fixing orders: 
If determined that Bituminous Coal 
Act of 1937 forbids coal code mem- 
bers from selling coal to U. 8. at less 
than code minimum prices and 
renders unenforceable such sale 
contracts, it still would be no part 
of duty of Govt. purchasing agencies 
to predetermine matter by rejection 
of bid assumed to be fn violation of 
code, burden of compliance with 
code being on contractors and not 
on Govt. or its purchasing agents. . 
Question whether Govt. agents may 
be authorized to reject bids of coal 
producers who are members of Code 
promulgated under Bituminous Coal 
Act of 1937, for furnishing coal to 
Govt. at prices below minimum 
Prices which may be fixed pursuant 
to said act, is too doubtful to warrant 
either accounting or administrative 
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INTERIOR DEPARTMENT—Con. 
Bituminous Coal Division—Continued. 
Bituminous Coal Act Compliance—Con. 
Price fixing orders—Continued. 
officers of Govt. foreclosing its right 
to obtain coal on best terms available 
in absence of statute or judicial 
determination 
Howard University. See Howard Univer- 
sity. 
Indian Affairs. See Indian Affairs. 
Reclamation Service. See Reclamation Serv- 
ice, 


INVITATIONS FOR BIDS: 
See Advertising, invitations for bids. 


JOINT SERVICE PAY ACT: 
See Pay. 

JUDGMENTS: 
See Courts: 


JURISDICTION: 


See the various departments, establishments 
and agencies. 


JUSTICE DEPARTMENT: 


Jurisdiction—real estate titles. See Real 
Estate, acquisition, titles, jurisdiction. 


LABOR DEPARTMENT: 


Immigration and Naturalization Service: 
Fees in Puerto Rican citizenship proceed- 
ings—fee provided by act, Apr. 19, 1934, 
in naturalization of aliens generally, 
should be charged 
Subsistence of witnesses in immigration 
cases—appropriation “General Expenses, 
Immigration and Naturalization Serv- 
ice’ for fiscal year 1940, made available 
for “‘mileage and fees to witnesses sub- 
Poenaed on behalf of the United States 
and for all other expenses necessary to 
enforce said laws,’’ may be considered 
available for per diems in lieu of sub- 
sistence to witnesses subpoenaed from a 
distance to attend hearings before im- 
migration authorities 
Jurisdiction— W alsh-Healey Act violations— 
responsibility of administering Walsh- 
Healey Act is specifically placed in Secy. of 
Labor and it is not for G. A. O. to question 
Secretary's determination that a contractor 
was liable to U. 8. in certain amount as 
damages for violations of labor, ete., stipu- 
lations included in a contract pursuant to 


LAND: 
See Indian Affairs; Real Estate. 


LEASES: 


Execution after period covered—eflect of— 
so-called lease entered into after period pur- 
ported to be covered thereby does not 
impose obligation greater than otherwise 
existed, and as there was a lease covering 
same property for period immediately 
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prior thereto, and as general rule is that 
if tenant holds over after expiration of lease 
with express or implied consent of land- 
lord, but without new agreement, law 
implies continuance of tenancy upon same 
terms as in original agreement, payments 
for period subsequent to original lease are 
for computation on basis of original and 
not so-called lease ond 
Public property—land for grazing—fee re- 

funds—two-year limitation in act, Dee. 11, 

1919, as amended by act, June 27, 1930, 

upon filing requests for refunds of ‘“‘pay- 

ments in excess of lawful requirements 
made under * * * any statute relating to 
sale, entry, lease, or other disposition of the 
public lands,” is applicable to refund of 
fees not required by law, or of excess fees 
paid for grazing permits issued pursuant to 
subsequently enacted Taylor Grazing Act 
of June 28, 1934, as amended by act, June 

26, 1936, both of which latter acts are acts 

making “other disposition of the public 

lands’’ within meaning of 1930 act 
Rent: 

Additional amounts—use of building 24 
hours per day—where necessary to use 
leased premises for extra shift of em- 
ployees between 11:30 p. m. and 7 a. m., 
and neither lessor nor Govt. contem- 
plated at time of execution of lease that 
Govt. would require any extra heating 
service, and both parties then knew heat 
was furnished from approximately 6 
a. m. until midnight, payments, under 
supplemental lease, for heat furnished 
between midnight and 6a. m. will not be 
questioned even though lease which re- 
quired lessor to furnish heat as part of 
rental consideration made no provision 
as to hours it was to be furnished _..... - - 

Holding over. See Rent, not covered by 
lease. 

Payment in advance—provision for ‘‘pur- 
chase of lands and rights of way” in 
current annual War Dept. appropria- 
tion “Seacoast Defenses,”’ does not make 
appropriation available for payments in 
advance under a lease, or authorize leases 
for a longer term than one year. Advance 
payment would require a specific exemp- 
tion from advance payment prohibition 
of sec. 3648, R. S. Appropriate language 
suggested for incorporation in said appro- 
priations to authorize purchase of lease- 
hold estates in lands where fee simple 
title cannot be acquired 

Property transfers: 
Apportionment—when land is held by 

U. 8. under lease and title thereto is 
acquired by U. S., Govt. is not liable 
for any rent which did not become due 
prior to effective date of deed to U. 8., 
no rent is payable for any part of 
month of effective date of deed where 
rental under lease was payable monthly 
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Rent—Continued. 

Property transfers—Continued. 
in arrears and lease does not provide 
for apportionment of rent and date of 
deed is date prior to end of month... 

Payments subsequent to furnishing of 
deed: 

When land is held by U. 8S. under lease 
and title thereto is acquired by U. S., 
Govt. is not liable for any rent which 
did not become due prior to effective 
date of deed to U. S., no rent is pay- 
able for any part of month of effec- 
tive date of deed where rental under 
lease was payable monthly in arrears 
and lease does not provide for appor- 
tionment of rent and date of deed is 
date prior to end of month. __- 

Where in connection with exchange of 
privately owned lands for benefit of 
Indians under authority of Act, 
Mar. 3, 192i, deed of conveyance is 
considered as part of application and 
not as conveyance until administra- 
tive approval of contemplated ex- 
change, rule that when land is held 
under lease and title thereto is ac- 
quired by U.S., Govt. is not liable for 
any rent which did not become due 
and payable prior to effective date 
of deed conveying title to U. S., is 
applicable only as of date of final 
approval of exchange. - - -.- 


Term of: 


Beyond one year—appropriation availabil- 
ity—provision for “purchase of lands 
and rights of way” in current annual 
War Dept. appropriation “Seacoast De- 
fenses,"’ does not make appropriation 
available for payments in advance under 
a lease, or authorize leases for a longer 
term than one year. Advance payment 
would require a specific exemption from 
advance payment prohibition of sev. 
3648, R. 8. Appropriate language sug- 
gested for incorporation in said appro- 
priations to authorize purchase of lease- 
hold estates in lands where fee simple 
title cannot be acquired___...._........ 

Limitations—lease executed by or on be- 
half of U. S. for term of years, in absence 
of specific statutory authority therefor, 
is binding upon U. 8. only toend of fiscal 
year for which appropriation involved 
was available at beginning of term with 
an option in Govt. of renewal from year 
to year until end of term___._........... 

Use of building 24 hours per day—payments 

in addition to stipulated rent—where nec- 

essary to use leased premises for extra shift 

of employees between 11:30 p. m. and 7 

a. m., and neither lessor nor Govt. contem- 

plated at time of execution of lease that 

Govt. would require any extra heating 

service, and both parties then knew heat 

was furnished from approximately 6 a. m. 
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until midnight, payments, under supple- 
mental lease, for heat furnished between 
midnight and 6 a. m. will not be ques- 
tioned even though lease which required 
lessor to furnish heat as part of rental con- 
sideration made no provision as to hours 
it was to be furnished 


LEAVES OF ABSENCE: 
Annual: 


Act, Mar. 14, 1936: 
Accumulated—secs. 16 and 21, uniform 
annual and sick leave regulations, 
effective Jan. 1, 1938, may not be given 
retroactive effect to Jan. 1, 1936, effec- 
tive date of first uniform annual and 
sick leave regulations, for purpose of 
permitting leave accumulations from 
that date to Agriculture Dept. em- 
ployees in Alaska, Hawaii, Puerto 
Rico, Guam, and Virgin Islands en- 
joying leave differentials, but leave 
accumulations as permitted by ad- 
ministrative regulation between Jan. 
1, 1936. and Jan. 1, 1938, may be credited 
in extending to them uniform annual 
and sick leave regulations effective 
January 1, 1938_ ebhes 
Administrative anthority—under sec. 1, 
annual leave act, Mar. 14, 1936, it is 
within authority of department head 
to require any or all employees of par- 
ticular unit or of department, to take 
annual leave at any time and for any 
period within statutory limitations as 
needs of service require. ............-- 
Advances: 
Adjustment upon separation from 
service: 

Refund of one day’s salary is re- 
quired under terms of Uniform 
Annual Leave Regulations effec- 
tive Mar. 2, 1940, for thirty-first 
day of a month, or last day of 
February, when either falls on a 
day other than a Sunday, holiday, 
or nonwork day within a period 
of unliquidated advanced annual 
BS oon abidacpea ta 


Where an employee dies before in- 
debtedness for overdrawn annual 
leave in prior calendar year has 
been liquidated, balance of in- 
debtedness is automatically can- 
celled under sec. 4 (b) of Uniform 
Annual Leave Regulations effec- 
tive January 1, 1938, but if em- 
ployee resigns, balance should be 
liquidated by set-off against any 
salary due him, or against amount 
to his credit in retirement fund... 

Unearned leave deductions: 

Collections for overdrawn annual 
leave in any year should be made 
during next year from first and 
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Advances—Continued. 


LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
Act, Mar. 14, 1936—Continued. 
Alaska Railroad employees—Con. 


Unearned leave deductions—Con. 
subsequent payments of compen- 
sation due employee, but where 
determined administratively that 
financial condition of employee so 
justifies, deductions may be in 
installments not to extend beyond 
current year—due regard to be 
given to protecting interest of 
U. 8.—and no charge should be 
raised in such cases against retire- 
ment fund as long as employee re- 
mains in service 


Deductions required by sec. 4 @, 
Uniform Annual Leave Regula- 
tions effective Jan. 1, 1938, for 
overdrawn annual leave at end of 
each calendar year in cases of em- 
ployees who remain in service, 
should be on basis of one day’s 
pay for each day of absence at rate 
of compensation paid during pe- 
riod of advanced annual leave, 
exclusive of Sundays and holidays, 
and charging Saturday as four 


Sec. 4 (a), Annual Leave Regulations 
effective Jan. 1, 1938, issued pursu- 
ant to Annual Leave Act of Mar. 
14, 1936, requires deductions from 
employee’s compensation for over- 
drawn annual leave to be made on 
calendar year basis, and does not 
authorize overdrawn leave in one 
year to be charged to annual leave 
earned in succeeding year. Sick 
Leave Act of Mar. 14, 1936, and 
Uniform Sick Leave Regulations, 
distinguished -. 


Where EA annual leave 
granted to employee in several 
periods during calendar year is not 
subsequently earned, and amount 
of overdrawn annual leave is less 
than annual leave granted during 
last period for which such leave 
was advanced, deductions from 
employee's compensation to liqui- 
date overdrawn leave should be at 
rate of compensation applicable 
over last period of advanced 


Alaska Railroad employees: 

Alaska Railroad permanent trainmen 
working off “extra board” may be 
credited in computing annual and 
sick leave under acts, Mar. 14, 
1936, for every day of actual service 
worked off “extra board,” even 
though periods of service are not con- 
tinuous and no one period continues 
for full month 


Alaska Railroad trainmen employed 
without limitation as to length of 
service or for definite periods in 
excess of six months and holding 
seniority rights are “permanent 
employees” and not “indefinite em- 
ployees” within Uniform Annual 
and Sick Leave Regulations 

Permanent employees of Alaska Rail- 
road, temporarily reassigned or pro- 
moted to positions at higher salary 
rates, who are granted annual leave 
while serving under such assignment 
to take effect prior to return or re- 
assignment to former position, are 
entitled, for leave so taken, to higher 
rate of compensation of temporarily 
assigned position for entire period of 
leave even though leave may exceed 
that earned in temporarily assigned 
position... .. 

Permanent employees ‘of ‘Alaska. Rail- 
road, temporarily reassigned or pro 
moted to positions at higher salary 
rates, who are returned to former 
position prior to effective date of 
granted annual leave, are entitled to 
compensation for leave so taken only 
at rate applicable to position to 
which returned even though no duty 
be performed under such reassign- 
ment or return before leave is taken 


Differentials—extension of uniform leave 


regulations—secs. 16 and 21, uniform 
annual and sick leave regulations, 
effective Jan. 1, 1938, may not be given 
retroactive effect to Jan. 1, 1936, effec- 
tive date of first uniform annual and 
sick leave regulations, for purpose of 
permitting leave accumulations from 
that date to Agriculture Dept. em- 
ployees in Alaska, Hawaii, Puerto 
Rico, Guam, and Virgin Islands enjoy- 
ing leave differentials, but leave 
accumulations as permitted by admin- 
istrative regulation between Jan. 1, 
1936, and Jan. 1, 1938, may be credited 
in extending to them uniform annual 
and sick leave regulations effective 


Effect of civil service appointment de- 


terminations—classification of em- 
Ployees as permanent or temporary 
for leave purposes is separate and apart 
from, and is not coextensive with, that 
established for purposes of civil service 
laws and regulations... .._.... eis 


Forfeiture by furlough without pay: 


Civilian employee ordered to extended 
active duty with Naval Reserve 
with his consent in furtherance of 
national defense program provided 
for by E. O, 8245, Sept. 18, 1939, and 
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Forfeiture by furlough without pay— 
Continued. 
granted leave without pay, forfeited 
his unused accumulated and accrued 
annual leave since sec. 9, Annual 
Leave Regulatious, provides leave 
without pay shall not be granted 
until all accumulated and current 
annual leave is exhausted_.___._.._. 
Decisions to effect an employee forfeits 
all accrued annual leave to his credit 
when going on leave without pay for 
purpose of performing military duty 
have been rendered inoperative by 
subsequent amendments to Uniform 
Annual Leave Regulations __ y 
Money equivalent transfers—all collec- 
tions for reimbursable services pur- 
suant to 1940 Interior Dept. appropria- 
tion authorizing U. §. Housing Au- 
thority to furnish services on reim- 
bursable basis to public housing 
agencies constructing non-Federal 
projects, may be used for obligation 
only during fiscal year 1940, and 
should be credited to involved fiscal 
year appropriation for covering into 
corporate fund any balance at end of 
fiscal] year, and there is no authority 
for setting up separate fund without 
fiscal year limitation to be credited 
with collections for unused accrued 
leave of personnel involved against 
which charges would be made in sub- 
sequent fiscal] years when leaveis taken 
Nava! Reservist on active duty—civilian 
employee member of Naval Reserve, 
on active duty other than for “train- 
ing’ under act, June 25, 1938, who has 
sufficient annual leave to bis credit to 
cover required period of absence from 
his civilian position, may be paid 
compensation of said position for such 
leave , as well as his pay and allowances 
as a Reservist._..... eptlale « 
Nonwork days —days which are part of 
employee's regular tour of duty and 
which occur during period when field 
establishments are closed for admin- 
trative reasons are not “nonwork” 
days for which no charge shall be made 
against leave within meaning of 
amendment to annua! and sick leave 
acts, Mar. 14, 1936, and regulations 
issued pursuant thereto, unless head 
of department fails to exercise statu- 
tory authority to require employees 
to take leave for such days 
Presidential appointees— Administrator, 
Wage and Hour Division, Labor 
Dept., appointed by President, with 
advice and consent of Senate, is civil- 
fan officer of U. 8. and entitled to an- 
nual leave under act, Mer. 14, 1936_.. 
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Annual—Continued. 
Act, Mar. 14, 1936—OContinued. 
Rate of compensation at which payable— 


compensation is payable during leave 
of absence at rate applicable to position 
from which employee is excused from 
duty and not at rate for period during 
which leave is earned 


Separation from service—date once fixed 


need not be altered for purpose of 
granting intermittent sick, military, 
or court leave 


Substitution for leave without pay: 


Where employee requested leave with- 
out pay “beginning upon the expira- 
tion of all annual leave to his credit” 
and administrative office erred 
in computing accrued annual leave 
at time of granting leave without 
pay, there may be retroactive sub- 
stitution of accrued unused annual 
leave remaining due for equal 
amount of leave without pay in order 
to correct administrative error é 

Where employee was furloughed with- 
out pay after he was granted all an- 
nual leave earned and unused with 
furloughing agency, but there was 
administrative error in that there 
was overlooked transfer of leave 
earned in another agency, he may be 
restored to pay status for paying 
him for the additional annual leave - . 


Suspension without pay—where em- 


ployee was suspended from duty pend- 
ing establishment of his citizenship 
status, he may not be paid salary for 
period of suspension, except for ac- 
erued annual leave to his credit, not- 
withstanding restoration to duty and 
that court decision, in another case, 
during period of suspension removes 
doubt as to his American citizenship _-- 


Transfers: 


Intervening employment under differ- 
ent leave laws—where employee of 
War Department was transferred to 
position with Panama Canal and 
subsequently retransferred to po- 
sition in War Department, he would 
not be entitled after retransfer, to 
credit for leave earned under Annual 
Leave Act of Mar. 14, 1936, during 
first period of service with War De- 
partment, perlod of service with 
Panama Canal, during which he was 
not subject to act of Mar. 14, 1936, 
being a “break in service’ within 
meaning of sec. 6, Annual Leave 
Regulations issued under said act of 
Mar. 14, 1936 edele sess 

Intervening project employment— 
where, immediately prior to ap- 
pointment in P. W. A., employee 
was @ project worker—not a civilian 
employee of U. 8.—and therefore 
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exempted from leave privileges under 
Sec. 19 (e), Annual Leave Regula- 
tions, he was not entitled to credit 
for annual leave earned during prior 
period in administrative position 
from which he was transferred 
directly to project work, regulations 
providing for transfer of leave only 
upon transfer without ‘“‘break in 
service,” and an administrative 
order of W. P. A. State Adminis- 
trator to effect an administrative 
employee does not forfeit leave upon 
transfer to project pay roll, is un- 


Positions classified as temporary under 
civil service laws, ete.—where em- 
ployees in permanent, emergency or 
indefinite positions were transferred 
without break in service to another 
agency by appointments ‘“‘not to 
exceed one year’ authorized by 
Civil Service Comm. under sec. 4, 
rule VIII of its regulations providing 
for temporary appointments for 3 
months and extensions thereof, em- 
ployees are ‘‘permanent” for leave 
purposes—having been appointed 
“for definite periods in excess of 6 
months’—and their unused annual 
and sick leave may be transferred to 
new positions, and fact one served 
less than six months after transfer is 
Senetnatetiels cise ticcaeasicuningacee 

Positions under different leave laws— 
as employees of Panama Canal are 
expressly excluded from annual and 
sick leave acts of Mar. 14, 1936, there 
is no authority to transfer leave 
credits from a position in War De- 
partment, either in continental U. 8. 
or in Canal Zone, to a position with 
Pama: Gee ovicecccssectccucnccve 

Temporary employees: 

Temporary employee paid from 
emergency funds given proba- 
tional “emergency” appointment 
with compensation payments con- 
tinued from emergency fuads is 
not entitled, under annual leave 
regulations effective Jan. 1, 1938, 
to transfer of unused leave credit 
earned during service under tem- 
porary appointment... .... 

Where transfer of employee is from 
temporary position to indefinite 
or permanent position, salary of 

which ts paid from regular appro- 

priation—and not from temporary 
to emergency position—annual 
leave credit in temporary position 
may be transferred, under leave 
regulations effective Jan. 1, 1938, 
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Temporary employees—Continued. 
to permanent position in same de- 
partment where there is no break 
in service, but not from temporary 
to indefinite position. .......... 


U.S. Property and Disbursing Officers of 


National Guard—National Guard 
officers appointed by governors of 
States as U. 8. property and disbursing 
officers in accordance with National 
Defense Act of June 3, 1916, are State 
officers and not officers or employees 
of U. S. within sec. 1, act, Mar. 14, 
1936, and are not entitled to annual 
leave as therein provided. _._... aiieenees 


Panama Canal: 
Transfers from positions under Leave 


Act of March HM, 1936: 

As employees of Panama Canal are 
expressly excluded from annual and 
sick leave acts of Mar. 14, 1936, there 
is no authority to transfer leave 
credits from a position in War De- 
partment, either in continental U. S. 
or in Canal Zone, to a position with 
Panama Canal... .......... 

Where employee of War Department 
was transferred to position with 
Panama Canal and subsequently 
retransferred to position in War De- 
partment, he would not be entitled, 
after retransfer, to credit for leave 
earned under Annual Leave Act of 
Mar. 14, 1936, during first period of 
service with War Department, 
period of service with Panama Ca- 
nal, during which he was not subject 
to act of Mar. 14, 1936, being a “break 
in service’ within meaning of sec. 6, 
Annual Leave Regulations issued 
under said act of Mar. 14, 1936. 


Postal employees: 
Accrual basis—substitutes 
After furlough without pay 


unused 
leave earned by employees in Custo- 
dial Service of P. O. Dept. may remain 
to their credit during indefinite ab- 
sence without pay while they are on 
active duty as members of Naval Re- 
serve under authority of act, June 25, 
1938, and E. O. 8245, Sept. 8, 1939 
(there. being no regulation requiring 
that all accumulated annual leave be 
granted to such employees prior to 
granting of leave without pay). 


Crediting overtime service to next leave 


year—substitutes—service of substi- 
tutes in Postal Service in excess of 
2,448 hours in one fiscal or leave year 
may not be credited to employee under 
act, July 18, 1939, to make up a total of 
2,448 hours of service for leave purposes 
in a subsequent fiscal or leave year... - 
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Postal employees—Continued. 
Cumulation: 

Five-day annual leave carry-over—to 
succeeding fiscal year—limitation of 
act, Feb. 28, 1925, originally applica- 
ble to railway postal clerks assigned 
to road duty, is no longer in effect, 
in view of annual leave provisions of 
sec. 215, Economy Act of June 30, 
1932, and annual leave cumulative 
authority of Postal Service employ- 
ees’ leave act of May 15, 1939 


Substitutes — annual leave granted 
substitutes in Postal Service by act, 
July 18, 1939, is cumulative subject 
to same provisions now applicable 
to regular employees, and plain pro- 
visions of said act of July 18, 1939__- 


Use after regular appointment of sub- 
I cctnset =a Saisie sehihdcastinsie 
Preliminary service requirement—sub- 
stitutes—substitutes in Postal Service 
are required by act, July 18, 1939, to 
have served 2,448 hours before being 
entitled to annual leave benefits of 
act, and although hours of service so 
required need not necessarily have 
been served after date of act, right to 
earn leave accrues only as to such sub- 
stitute service, other than the pre- 
liminary required service, as is per- 
formed after date of act 
Rate of compensation at which pay- 
able—substitutes in Postal Service 
appointed as regular employees may, 
after such appointment, take annual 
leave accumulated assubstitutesunder 
act, July 18, 1939, if such be rule as to 
regular employees promoted from one 
salary rate to another, notwithstand- 
ing rate of pay for regular employees is 
higher than that for substitutes- --.-. 
Regular appointment substitute service 
credits—substitutes in Postal Service 
who receive credit under sec. 104, Tit. 
39, U. S. Code for ‘actual time served” 
in determining grade to which regular 
appointment is made, may not be 
credited for said purpose with time 
granted and compensated for as an- 
nual leave under act of July 18, 1939. _. 


Court: 


After furlough without pay—where date of 
furlough without pay has once been 
fixed to include employee’s unused an- 
nual Jeave, and employee has notice 
thereof, there is no requirement that his 
pay status be extended to grant any 
other form of leave with pay, whether 
for sickness, military duty, or for wit- 
ness or jury duty for Govt., whether 
application for such extension is received 
prior or subsequent to termination date 
properly fixed administratively... .... a 
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Jury service. 
Military: 


Court—Continued. 


Under the provisions of sec. 850, R. S., a 
Govt. employee who in obedience to a 
subpoena or direction by proper authori- 
ty appears as a witness for the Govt. in 
court proceedings, is not to be regarded as 
on leave of absence with pay but should 
be treated as in the performance of duty 
under his employment. 4 Comp. Gen. 
91; compare 7 id. 60. ____._. 


Furlough—without pay—civilianemployees. 


See Leaves of Absence, without pay. 
See Leaves of Absence, court. 


After furlough without pay—where date of 
furlough without pay has once been fixed 
to include employee’s unused annual 
leave, and employee has notice thereof, 
there is no requirement that his pay 
status be extended to grant any other 
form of leave with pay, whether for 
sickness, military duty, or for witness 
or jury duty for Govt., whether appli- 
cation for such extension is received prior 
or subsequent to termination date prop- 
erly fixed administratively __-........_- 

National Guard: 

Extent of leave which may be authorized: 
District of Columbia National 
Guard—no limit on military leave 
with pay which may be granted 
employees who are members of Na- 
tional Guard of Dist. of Col. when 
ordered to active duty of kind for 
which such leave is authorized under 
act, March 1, 1899, as amended (ap- 
plicable exclusively to D. C. Natl. 
Guard), or when ordered to engage in 
“field or coast defense training” 
specified under sec. 80, National De- 
fense Act of June 3, 1916 (applicable 
to National Guard throughout 


* Sec. 80, National Defense Act of June 3, 
1916, allows military leave without 
limit to employees who are members 
of National Guard on all days when 
they are engaged in field or coast- 
defense training ordered under the 
act. Statutes authorizing military 
leave for active duty with Officers’ 
Reserve Corps of Army, and Naval 
Reserve, and limiting such leave to 
fifteen days in calendar year, dis- 


Naval Reserve: 
Over 15 days—unauthorized_.___.___.__. 
Under act, June 25, 1938, a civilian em- 
ployee may be granted maximum of 
15 days’ military leave in any calendar 
year for “training duty’’ as member of 
Naval Reserve, whether ordered to 
such duty with or without his consent, 
but he is not entitled to military leave 
for active duty other than for “‘train- 
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Indefinite duty with Regular Army— retirement for age or disability, and 


members of Officers’ Reserve Corps 
who are also civilian Govt. employees, 
are not entitled to military leave with- 
out loss of time or pay when or- 
dered for indefinite duty with Regular 
Army in an emergency, Officers’ Re- 
serve Corps military leave act of May 
12, 1917, being limited in its application 
to regular annual training periods of 


Advances—adjustment upon optional 
retirement—retirement of employee 
upon attaining optional retirement 
age of 60 fixed by sec. 1, Civil Service 
Retirement Act of May 29, 1930, for 
certain employees of navy yards, is 
voluntary separation from service 
within meaning of sec. 11, Sick Leave 
Regulations which requires refunds 
for overdrawn sick leave in cases of 
voluntary separation, as distinguished 
from involuntary separation such as 


246222™—40——-72 


amount paid employee for advanced 
sick leave which was unearned at time 
of retirement should be deducted from 
his retirement annuity oe 
After furlough without pay—where date 
of furlough without pay has once been 
fixed to include employee’s unused 
annual leave, and employee has notice 
thereof, there is no requirement that 


given retroactive effect to Jan. 1, 1936, 
effective date of first uniform annual 
and sick leave regulations, for purpose 
of permitting leave accumulations 
from that date to Agriculture Dept. 
employees in Alaska, Hawaii, Puerto 
Rico, Guam, and Virgin Islands enjoy- 
ing leave differentials, but leave ac- 
cumulations as permitted by ad- 
ministrative regulation between Jan. 1, 
1936, and Jan. 1, 1938, may be credited 
in extending to them uniform annual 


~! 
nw 
- 


not to exceed fifteen days in each cal- his pay status be extended to grant 
endar year to which such officers are any other form of leave with pay, 
authorized to be ordered without their whether for sickness, military duty, 
Ci) crediabansusbanssesetiennn fae or for witness or jury duty for Govt., 
Over 15 days—unauthorized ......_..... 687 whether application for such extension 
Postal Service employees—act of July 18, is received prior or subsequent to 
1939, granting annual and sick leave to termination date properly fixed 
substitutes in Postal Service, neither administratively ___- ¢ J 716 
expressly nor impliedly authorizes grant- Alaska Railroad employees: 
ing of military leave of absence to sub- Alaska Railroad permanent trainmen 
stitute postal employees................ 177 working off “extra board’? may be 
Military, naval, etc., personnel—authorized credited in computing annual and 
delays on changes of station—travel time sick leave under acts, Mar. 14, 1936, 
allocation—grant of leave covering delay forevery day of actual service worked 
in reporting to new station covers only off “extra board,” even though 
period from date of detachment to date of periods of service are not continuous 
reporting less time required for travel be- and no one period continues for full 
tween the points, and travel time so re- Wubtcrst cas ttle: wees 895 
quired immediately precedes date of re- Alaska Railroad trainmen employed 
porting, man being in duty status for that without limitation as to length of 
period, as distinguished from authorized service or for definite periods in 
Qe ao oo ener cidc tdetodedbcues 308 excess of six months and holding 
Sick: seniority rights are “permanent em- 
Act, Mar. 14, 1936: ployees” and not “indefinite em- 
Accumulated—secs. 16 and 21, uniform ployees” within Uniform Annual 
annual and sick leave regulations, and Sick Leave Regulations. __- 895 
effective Jan. 1, 1938, may not be given Sec. 17, Uniform Sick Leave Regula- 
retroactive effect to Jan. 1, 1936, effec- tions, does not preclude granting 
tive date of first uniform annual and sick leave to Alaska Railroad per- 
sick leave regulations, for purpose of manent trainman working off ‘‘extra 
permitting leave accumulations from board,”’ for period of sickness during 
that date to Agriculture Dept. employ- which he would have been required 
ees in Alaska, Hawaii, Puerto Rico, to work had he not been sick, even 
Guam, and Virgin Islands enjoying though immediately following period 
leave differentials, but leave accumu- of inactive duty during which he 
lations as permitted by edministrative was required to be available for 
regulation between Jan. 1, 1936, and Rad. paps Sha dts <tcibbaeiers 895 
Jan. 1, 1938, may be credited in extend- Differentials—extension of uniform 
ing to them uniform annual and sick leave regulations—secs. 16 and 21, 
leave regulations effective January 1, uniform annual and sick leave regula- 
WRK: oo. taeda s cadnk clea scehedpersss 66 tions, effective Jan. 1, 1938, may not be 
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Sick—Continued. 


Act, Mar. 14, 1936—Continued. 


and sick leave regulations effective 


Minimum charge: 


Act, Mar. 2, 1940, does not require dis- 
continuance of application of pro- 
vision in sec. 13 of Uniform Sick 
Leave Regulations effective Jan. 1, 
1938, requiring minimum charge of 
one-half day for absences on account 
of sickness on a regular work day, as 
distinguished from a Saturday or 
other day on which four hours con- 
stitute a full work day...........- 

Under sec. 13, uniform sick leave regu- 
lations, approved Mar. 29, 1940, 
minimum charge for sick leave on 
any work day, including short work 
days of 4 hours on Saturday, is one- 
half full work day of 7 or 8 hours 
whichever employee is regularly re- 
quired to work... .-- Sacpsmaitiadine cose 


Money equivalent transfers—all collec- 


N 


Ri 


tions for reimbursable services pur- 
suant to 1940 Interior Dept. appropria- 
tion authorizing U. 8. Housing Au- 
thority to furnish services on reim- 
bursable basis to public housing agen- 
cies constructing non-Federal projects, 
may be used for obligation only during 
fiscal year 1940, and should be credited 
to involved fiscal year appropriation 
for covering into corporate fund any 
balance at end of fiscal year, and there 
is no authority for setting up separate 
fund without fiscal year limitation to 
be credited with collections for unused 
accrued leave of personnel involved 
against which charges would be made 
in subsequent fiscal years when leave 


onwork days—days which are part of 
employee’s regular tour of duty and 
which occur during period when field 
establishments are closed for adminis- 
trative reasons are not “nonwork” days 
for which no charge shall be made 
against leave within meaning of 
amendment to annual and sick leave 
acts, Mar. 14, 1936, and regulations 
issued pursuant thereto, unless head of 
department fails to exercise statutory 
authority to require employees to take 
leave for such days... _-_- 


ate of compensation at which paya- 
ble—compensation is payable during 
leave of absence at rate applicable to 
position from which employee is ex- 
cused from duty and not at rate for 
period during which leave is earned _. 


‘Transfers: 


Effective immediately after L. W. 
O. P. status—where employee was 
granted his accrued annual leave 


Transfers—Continued. 

and, thereafter, leave without pay 

ending on date immediately prior to 

effective date of his transfer to an- 
other permanent position in another 

Govt. agency, there was no “break 

in service” within meaning of sec. 9 

of sick leave regulations, as amended, 

by E. O. 7880, May 9, 1938, and his 
accumulated unused sick leave may 
be transferred to his credit in new 

IE 1: csitindeknmensmtadaners 

Positions classified as temporary under 

civil service laws, ete.—where em- 
ployees in permanent, emergency or 
indefinite positions were transferred 
without break in service to another 
agency by appointments ‘‘not to ex- 
ceed one year” authorized by Civil 
Service Comm. under sec. 4, rule 
VIII of its regulations providing for 
temporary appointments for 3 
months and extensions thereof, em- 
ployees are “permanent” for leave 
purposes—having been appointed 
“for definite periods in excess of 6 
months’’—and their unused annual 
and sick leave may be transferred to 
new positions, and fact one served 
less than six months after transfer is 
immaterial 

Positions under diffe: rent leave lawa— 

as employees of Panama Canal are 

expressly excluded from annual and 
sick leave acts of Mar. 14, 1936, there 
is no authority to transfer leave 
credits from position in War Depart- 
ment, either in continental U. 8. or 
in Canal Zone, to a position with 

Panama Canal 

Temporary employees: 

- Temporary employee paid from 
emergency funds given probational 
“emergency” appointment with 
compensation payments contin- 
ued from emergency funds is not 
entitled, under sick leave regula- 
tions effective Jan. 1, 1938, to 
transfer of unused leave credit 
earned during service under tem- 
porary appointment _- 

Where transfer of employee is from 
temporary position to indefinite 
or permanent position, salary of 
which is paid from regular appro- 
priation—and not from temporary 
to emergency position—sick leave 
credit in temporary position may 
be transferred, under leave regula- 
tions effective Jan. 1, 1938, to per- 
manent position in same depart- 
ment where there is no break in 
service, but not from temporary 
to indefinite position............. 





INDEX DIGEST 1113 


LEAVES OF ABSENCE—Continued. Page | LEAVES OF ABSENCE—Continued. Page 


Sick—Continued. Traveling expenses. See Traveling Erpenses, 
Panama Canal—transfers from positions leaves of absence. 


under Leave Act of Mar. 14, 1936—as 

employees of Panama Canal are ex- 

pressly excluded from annual and sick 

leave acts of Mar. 14, 1936, there is no 

authority to transfer leave credits from 

position in War Department, either in 

continental U. S. or in Canal Zone, to 

position with Panama Canal 

Postal employees: 

Accrual basis—substitutes 

Crediting overtime service to next leave 
year—substitutes—service of substi- 
tutes in Postal Service in excess of 
2,448 hours in one fiscal or leave year 
may not be credited to employee under 
act, July 18, 1939, to make up a total of 
2,448 hours of service for leave pur- 
poses in a subsequent fiscal or leave 


Cumulation: 

Substitutes—sick leave granted sub- 
stitutes in Postal Service by act, 
July 18, 1939, is cumulative subject 
to same provisions now applicable to 
regular employees, and plain pro- 
visions of said act of July 18, 1939_.. 

Use after regular appointment of sub- 
stitute 

Tilness_ while not | on active duty. or 
annual leave—substitutes—substitutes 
in Postal Service are entitled, under 
act, July 18, 1939, to sick leave only for 
illness or disability incurred while on 
active duty or on annual leave, and not 
for illness which occurred when avail- 
able for duty but not actually assigned 
thereto, or for illness incurred during 
nonpay period when substitute has 
been excused from reporting for serv- 


Preliminary service requirement—sub- 
stitutes—substitutes in Postal Service 
are required by act, July 18, 1939, to 
have served 2,448 hours before being 
entitled to sick leave benefits of act, 
and although hours of service so re- 
quired need not necessarily have been 
served after date of act, right to earn 
leave accrues only as to such substitute 
service, other than the preliminary 
required service, as is performed after 
QE eset. As 

Regular appointment substitute service 
credits—substitutes in Postal Service 
who receive credit under sec. 104, Tit. 
39, U. 8. Code for “actual time served” 
in determining grade to which regular 
appointment is made, may not be 
credited for said purpose with time 
granted and compensated for as sick 
leave under act of July 18, 1939 


Sundays and holidays. See Sundays and 


Holidays. 


Without pay: 
Civilian employees in military training: 

Effect on accrued annual leave: 

Civilian employee ordered to extended 
active duty with Naval Reserve 
with his consent in furtherance of 
national defense program provided 
for by E. O. 8245, Sept. 18, 1939, and 
granted leave without pay, forfeited 
his unused accumulated and ac- 
crued annual leave since sec. 9, 
Annual Leave Regulations, pro- 
vides leave without pay shall not be 
granted until all accumulated and 
current accrued annual leave is ex- 
hausted _... .- tanita 

Decisions to effect an employes for- 
feits all accrued annual leave to his 
credit when going on leave without 
pay for purpose of performing mil- 
itary duty have been rendered 
inoperative by subsequent amend- 
ments to Uniform Annual Leave 
Regulations... ...._. 

Unused leave earned by employees in 
Custodial Service of P. O. Dept. 
may remain to their credit during 
indefinite absence without pay while 
they are on active duty as members 
of Naval Reserve under authority 
of act, June 25, 1938, and E. O. 
8245, Sept. 8, 1939 (there being no 
regulation requiring that all accumu- 
lated annual leave be granted to 
such employees prior to granting of 
leave without pay) 

In absence of statute or regulation other- 
wise, Postmaster General may grant 
leave of absence or furlough without 
pay to rural mail carrier for six months 
for active duty with Army as member 
of Officers’ Reserve Corps to which 

ordered pursuant to law and by com- 
petent authority........__- 

Postmaster General may grant leave 
without pay to employees in Custodial 
Service of P. O. Dept. for indefinite 
periods for active duty as members of 
Naval Reserve under authority of 
act, June 25, 1938, and E. O. 8245, 


Compensation deductions—act, Mar. 2, 
1940, amending Annual and Sick Leave 
Acts of Mar. 14, 1936, does not modify 
general rules for computing deductions 
from compensation for leave of absence 
without pay 

Conversion to leave with pay: 

Where employee requested leave with- 
out pay “beginning upon the expira- 
tion of all annual leave to his credit” 
and administrative office erred in com- 
puting accrued annual leave at time of 
granting leave without pay, there may 





D 
i 
f 
i 
f 


1114 


LEAVES OF ABSENCE—Continued. 






Without pay—Continued. 
Conversion to leave with pay—Con. 
be retroactive substitution of accrued 
unused annual leave remaining due for 
equal amount of leave without pay in 
order to correct administrative error_- 


Where employee was furloughed without 
pay after he was granted all annual 
leave earned and unused with fur- 
loughing agency, but there was admin- 
istrative error in that there was over- 
looked transfer of leave earned in 
another agency, he may be restored to 
pay status for paying him for the 
additional annual leave .._..........-- 


Restoration to sick, military, or court leave 
status—where date of furlough without 
pay has once been fixed to include em- 
ployee’s unused annual leave, and em- 
ployee has notice thereof, there is no 
requirement that his pay status be 
extended to grant any other form of 
leave with pay, whether for sickness, 
military duty, or for witness or jury duty 
for Govt., whether application for such 
extension is received prior or subsequent 
to termination date properly fixed ad- 
ministratively _- oe 

Subsequent appointments: 
Effect on furlough status: 

Acceptance of employment as project 
worker under applicable Emergency 
Relief Appropriation Act, even 
though unlimited as to time, does 
not terminate an involuntary admin- 
istrative furlough status as an em- 
ployee of Federal Works Agency. -- 


In applying rule that permanent ap- 
pointment—as distinguished from 
temporary appointment—automati- 
cally terminates involuntary fur- 
lough from another permanent, or 
emergency, position, it may be 
considered as general rule that 
appointments for definite periods not 
exceeding six months do not neces- 
sarily effect such termination, and 
that employment of indefinite na- 
ture or for more than six montbs does 
terminate involuntary furlough 
status, but definitions of permanent 
and temporary employees in Uni- 
form Leave Regulations are not 
determinative of such terminations - 


LEGISLATION: 


Repeal—effect of Revised Statutes—‘Re- 
vised Statutes” constitute an enactment 
and operated as a repeal of prior laws 
therein revised and codified ....._._..... ¥ 

Statutory construction. See Statutory Con- 
struction. 

Suspension—effect of—mere suspension of 
law for limited period does not operate as 
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See, also, Fees; Leases. 
State—Government bidders—A bid for con- 
struction of Government project in New 
Mexico may not be rejected solely because 
bidder is not licensed contractor under 
State statute declaring it unlawful for any 
contractor to “offer to act in the capacity 
or purport to have the capacity of con- 
tractor’ within said State without having 
a license therefor, but there is no authority 
to accept bid conditioned on U. 8. defend- 
ing any action which State might take 
against an unlicensed contractor 


LIENS: 


Private property—Government  acquisi- 
tion—jurisdiction as to discharge of prior 
liens—where property acquired by Gov- 
ernment is subject to prior lien, it is for 
administrative agency concerned, and 
not G. A. O. to determine whether lien 
should be discharged... ..............-... 


LIGHTHOUSE SERVICE: 


See Commerce Department. 


LOANS: 


See Funds, private; Funds, public; Various 
departments, establishments, etc. 


LORTON REFORMATORY: 


See Penitentiaries and Prisons, Lorton 
Reformatory. 


MAILS: 


See Post Office Department, mails. 


MARRIED PERSONS: 


See Husband and wife. 


MEDICAL TREATMENT: 


Employees’ Compensation Commission hen- 
eficiaries—cost of, as compensation—reim- 
bursement—cost of medical treatment 
furnished by Employees’ Compensation 
Commission to injured employee is ‘“‘com- 
pensation” within meaning of employees’ 
compensation act of Sept. 7, 1916, which is 
required to be reimbursed commission out 
of amounts recovered by him from private 
sources for same injury, but employee’s 
current salary payments cannot be re- 
quired to be withheld to satisfy such in- 
debtedness, earlier decisions authorizing 
such withholding having been modified 
because of court decisions and acts of 
CIOS herb tctin hd ce enthduilagiesntinsa~= 

Private: 

Dental work—pyorrhea as disease con- 
tracted in line of duty—pyorrhea is not 
a disease contracted “in line of duty 
while on active duty”, within meaning 
of act, June 15, 1936, providing for med- 
ical treatment, etc., of members of 
Officers’ Reserve Corps, under specified 
conditions, for diseases so contracted _-. 
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Leaves of absence—hospitalization during 
travel time on change of station—pay- 
ment authorized for private medical 
treatment of Navy enlisted man hospi- 
talized during change of station involv- 


campment under sec. 94, National De- 
fense Act, contracts disease not in line of 
duty, payment of expenses incurred for 
hospital and medical treatment incident 
to such disease after termination of en- 


ing delay in reporting, where hospitali- campment, is not authorized __--._...._- 605 

zation occurred during time required to Naval reservists—injury during premature 

perform commercial travel to new duty travel to place of training................ 112 

station, man being in duty status for Naval reservists and retired personnel— 

that period, as distinguished from au- limitation on retired, etc., pay while in | 
thorized delay period. -.-.-..--..----.-- Veterans’ hospitals—navy retired offi- 

National Guard—disability inception prior cers and retired enlisted men and mem- | 
to encampment—act, July 15, 1939, au- bers of Fleet Reserve transferred thereto | 
thorizing Secy. of War to provide for hos- after either 16 or 20 years’ service having { 
pitalization and medical treatment of no dependents are subject to $15 per 
persons in active military service “with- month limitation on retired or retainer | 
out reference to their line-of-duty status” pay when receiving hospitalization or | 
does not affect rule of accounting officers domiciliary care in Veterans’ Adminis- } 
that where enlisted member of National tration facilities in accordance with sec. I 
Guard, participating in encampment deck: Fey 10; Wisk cds wes Sass . 431 
under sec. 94, National Defense Act, 4 : 5 { 
contracts disease not in line of duty, See gece eee ; 
payment of expenses incurred for hos- caeeeneiiienen Officer ain om cies | 
pital and medical treatment incident to ean icebeliiieideas Rhames damdatiiien { 
such disease after termination of en- oe ania Cicituenih tateasinnn ol | 

ond aabetae pee. snr rR. tained maximum benefits, insofar as i 
Availability of funds for copies of clinical es ene ) 

records—Civilian Conservation Corps ne . Se eee a neces a ' 
funds for fiscal year 1939 are not avail- bli : h his dis is } 
able for payment to private hospital ER PN: WOE: EP OM i 
for copies of its clinical records for use chronic and incurable........-....--..- s ; 
by board of officers in determining MEMBERSHIP DUES: i 
whether disability for which Army See Fees ' 
Reserve officer was hospitalized, while . ! 
on ordinary leave of absence from said MILEAGE: | 
Corps, was incurred in line of duty --- - ! 
Indefinite treatment of chronic, incurable See, also, related subject, Traveling Expenses. 
disease—Army Reserve Officer who Active duty: 
was hospitalized for disease incurred Naval Reserve—injury en route during 
on active duty with C. C. C. and who pepmatene Wasel.....-.--------n-caennre ue 
has obtained maximum benefits, inso- Officers’ Reserve Corps: 
far as removal of disability is concerned, Appointment to civilian position at last 
is not entitled, after relief from such duty station—where Army Reserve { 
duty, to further medicines and treat- officer was ordered to his home via ! 
ment at public expense where his dis- place where he was to receive physical f 
ease is chronic and incurable......_._. examination incident to relief from ac- f 
Pyorrhea as disease contracted in line of tive duty after termination of leave of i 
duty—pyorrhea is not a disease con- absence, and travel was performed as i 
tracted “‘in line of duty while on active directed, mileage is properly payable 
duty,” within meaning of act, June for travel performed notwithstanding 
15, 1936, providing for medical treat- he was appointed to civilian position ¥ 
ment, ete., of members of Officers’ Re- at place where he was relieved from H 
serve Corps, under specified condi- — - effective day following om 4 
EE eee j 


tions, for diseases so contracted ....... 

Public: 

National Guard—disability inception prior 
to encampment—act, July 15, 1939, 
authorizing Secy. of War to provide for 
hospitalization and medical treatment 
of persons in active military service 
“without reference to their line-of-duty 
status” does not affect rule of accounting 
officers that where enlisted member of 
National Guard, participating in en- 


“Home” contemplated by statute— 
under sec. 37a, National Defense Act, 
an Army reserve officer ordered to 
active duty is entitled to “mileage 
from his home to his first station and 
from his last station to his home,” 
but “home” contemplated by statute 
is permanent residence or domicile of 
officer when ordered to active duty, 
and he may not obligate Govt. for 
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Officers’ Reserve Corps—Continued. 
any greater mileage upon relief from 
active duty than from last duty station 
to home of record in Adjutant Gen- 
eral's office at time of entering upon 
active duty. Decisions not con- 
sistent herewith will not be followed 


Last duty station to home—not entitled 
to where retired while on leave of 


Travel via Government convoy—where 
Army officer traveled under orders 
directing him and several enlisted 
men to proceed via Govt. motor 
convoy and deliver convoy for use 
at R. O. T. C. camp, officer is not 


Cadets—first duty station—under act, Aug. 
9, 1912, a graduate of U. 8. Military 
Academy appointed as Army officer is 
entitled to mileage from his home to first 
duty station when he has traveled to said 
Station, without reference to whether the 
travel was actually performed from his 
home and regardless of where he may have 
been when he received his travel orders __ 


Change of station: 

During leave of absence—expense reim- 
bursement basis—the following statu- 
tory rule (Army Appropriation Act, 
June 12, 1906) is applicable also to travel 
expenses where that method of reim- 
bursement is required instead of mile- 
age: “When the station of an officer 
is changed while he is on leave of ab- 
sence he will on joining the new station 
be entitled to mileage for the distance 
to the new station from the place where 
be received the order directing the 
change, provided the distance be no 
greater than from the old to the new 
station; but if the distance be greater 
he will be entitled to mileage for a dis- 
tance equal to that from the old to the 
new station only’. .____ 

Intermediate leave of abeence and tempo- 
rary duty— Marine Corps officer granted 
leave in connection with change of sta- 
tion, who, while on such leave, receives 
orders to temporary duty prior to re- 
porting to new station, is entitled to 
mileage over shortest usually traveled 
route from old station to place of tempo- 
rary duty, thence to new permanent 
station, and not from old station to new 
permanent station plus mileage from 
place of receipt of orders to temporary 
duty station........ 

Headquarters—automobiles, use of own— 

city limits, ete —Honolulu—post of duty 

or official station as applied to Honolulu, 


for travel expense reimbursement pur- 
poses, will be considered as boundary of 
“City of Honolulu” instead of “City and 
County of Honolulu” 


Navy—officers—leave prior to reporting to 


new station and changed orders—involves 
mileage of Navy officer on change of sta- 
tion where orders are received while on 
leave designating another permanent sta- 
tion, and permits payment of mileage to 
officer from old to final permanent station 
via intermediate station notwithstanding 
he was detached from intermediate station 
on date of arrival 


Retirement—lcave of absence at home when 


retired—Army officer not entitled to 
mileage from last station to home 


Travel by privately owned automobile: 


Headquarters. See Mileage, headquarters, 
automobiles, use of own. 

Military, naval, ete., personnel—instruc- 
tion at foreign school—Marine Corps 
officer ordered to foreign country for in- 
struction at foreign school, subsequently 
assigned for military duty with foreign 
troops, is entitled to per diem in lieu of 
actual expenses for days of travel in re- 
porting for such duty, and in returning 
to his foreign station upon completion of 
such duty, and for days of travel from 
one organization to another, and to mile- 
age for all travel necessarily performed 


in his privately owned automobile... .. 


Title to automobile: 

Act of Apr. 25, 1940, changing statutory 
requirement of personal ownership of 
automobiles used by Govt. employees 
on official business on mileage basis, by 
providing merely for private ownership 
of vehicles so used, has effect of amend- 
ing, also, sec. 12 (a) of Standardized 
Travel Regulations based on original 
statute so as to require substitution 
therein of words “a privately owned” 
for words “his personally owned”’ .. - . 

Effect of registration change after travel, 
generally—as genera) rule equitable 
ownership of automobile used by Govt. 
employee in official travel does not 
establish his right to mileage under 
act, Feb. 14, 1931, as amended, which 
provides for mileage to employee ‘‘for 
the use of his own automobile,” but if 
equitable ownership was in traveler at 
time of official travel and registration 
was subsequently changed to traveler's 
name, mileage is authorized for travel 
performed during interim .._. 

Joint—antomobile registered jointly 
in name of employee and his wife is 
employee's “own automobile” within 
meaning of act, Feb. 14, 1931, as 
amended, and mileage may be paid for 
official travel by an employee in an 
automobile so registered bubtinw’ 
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MILEAGE—Continued. 


Travel by privately owned automobile— 
Continued. 
Title to automobile—Continued. 
Registration as evidence of ownership, 
generally: 

Act, Feb. 14, 1931, as amended, pro- 
viding for mileage to Government 
employee ‘for the use of his own 
automobile” in official travel, does 
not authorize such payment unless 
automobile is owned by traveler 
personally, and registration of an 
automobile pursuant to local laws 
constitutes prima facie evidence of 
ownership 

In any State, territory, or possession 
of U. 8. in which laws do not require 
registration of an automobile in 
name of person holding legal or 
record title, and in which an auto- 
mobile used in travel on Govt. busi- 
ness has been registered in name of 
person other than traveler, evidence 
other than registration is for con- 
sideration in order to establish 
ownership in traveler for purposes 
of act, Feb. 14, 1931, as amended, 
providing for payment of mileage to 
Govt. employee “for the use of his 
own automobile” in official travel.. 

Travel status—duty with troops, See 
Mileage, troops. 

Trips beyond “repeated travel’ points— 
fact that reimbursement for portion of 
official travel is required to be on an actual 
expense basis as for “repeated travel” 
within meaning of act, June 1, 1926, does 
not prohibit reimbursement on mileage 
basis for that portion of travel beyond 
repeated travel point to which only single 
journey has been made.. 

Troops—travel with—where ‘army ‘officer 
traveled under orders directing him and 
several enlisted men to proceed via Govt. 
motor convoy and deliver convoy for use 


Page | MISCELLANEOUS RECEIPTS—Con. 


“due and unpaid to employees of said 
respondent company for overtime”’ viola- 
tions of Public Contracts Act of June 30, 
1936, fact that all employees did not apply 
for wages due them within time allowed by 
law does not give rise to right in com- 
pany’s favor for refund of balance of speci- 
fied amount deposited by it with Govt. 
but not paid employees, and such balance 
should be deposited as miscellaneous 
receipt. 
Exchanges, old for new—disposition of trade- 
in value—words “‘used for the same pur- 
pose”’ in act, Mar. 2, 1917, authorizing Secy. 
of Interior to exchange automobiles in part 
payment for new machines used for same 
purpose as those proposed to be exchanged, 
have reference to passenger or property- 
carrying use to be made of vehicles and not 
to activity on which they are to be used, 
and trade-in allowance for passenger-carry- 
ing vehicle exchanged in purchase of truck 
should be deposited as miscellaneous 


Refunds. See Appropriations, refund iy 
moneys erroneously received and corered. 


Sales—Government property—cash price in 
lieu of trade-in value—authorization in 
act, May 11, 1939, for exchange of obsolete, 
ete. ordnance machines and tools for new 
machines and tools, contemplated “‘ex- 
change” other than in restricted sense of 
article for article without reference to 
money value, and intended established 
procedure with regard to “exchange” 
statutes generally, that is, exchanging of 
old equipment in part payment for new 
on a cash bid, as well as exchange allow- 
ance for old equipment, basis, with deposit 
of proceeds as miscellaneous receipts where 
cash bids exceed exchange allowance offers 


Withdrawals. See Appropriations, refund 


of moneys erroneously received and covered. 
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at R. O. T. C. camp. officer is not entitled 

to mileage.......... 186 
Witnesses—payment in “ advance—Federal 

Communications Commission hearings— 


MONEY: 


Exchange of. See Erchange. 


NAMES: 


there is no authority for advance payment 
of cost of travel by private conveyance to 
» witnesses before Federal Communications 


MISCELLANEOUS RECEIPTS: 


Agricultural conservation payment deduc- 
tions—amounts deducted from cash pay- 
ments to agricultural producers participat- 
ing in 1939 agricultural conservation pro- 
gram, on account of misuse of material fur- 
nished by Govt. are not collections of dam- 
ages or penalties, and are not required to 
be charged to appropriation and covered 
into miscellaneous receipts... ......._.. 

Contract wage underpayments—where de- 
termined that at least specified sum ts 


See, also, Signatures. 

Married women—Government has right to 
designate married woman employee by 
surname of husband on pay rolis and 
checks, whether or not she elects to use said 
surname, but G. A. O. will not object to 
continuance of use of maiden name where 
employee continued its use after marriage 
for practically all purposes, and adminis- 
trative office desires continued use on pay 
rolls 


NATIONAL BITUMINOUS COAL COM- 
1080; MISSION: 


Appropriations. See Appropriations, Ne- 
tional Bituminous Coal Commission. 
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NATIONAL BITUMINOUS COAL Page| NAVY: 


COMMISSION—Continued. 
Bituminous Coal Act compliance: 
Employee organizing and bargaining pro- 
visions: 

Rejection of low bids for violations— 
where former Bituminous Coal Com- 
mission entered finding that particular 
coal company had violated employee 
organizing, etc., provisions and it is 
now found that conditions with respect 
to employment in mines of company 
are substantially same, there is no 
objection to rejection of low bid of said 
company to furnish coal_.............. 

Termination of contracts for violations— 
where Bituminous Coal Commission 
has determined that coal contractor is 
in violation of employee provisions of 
Bituminous Coal Act of 1937, fact that 
contract was awarded prior to date of 
determination of said violation bas no 
bearing on statutory requirement that 
contract be terminated, but payments 
may be made thereunder for deliveries 
prior to date of termination 


NATIONAL GUARD: 


Disbursing officers—status as Federal em- 
ployees under leave act—National Guard 
officers appointed by governors of States as 
U. 8. property and disbursing officers in 
accordance with National Defense Act of 
June 3, 1916, are State officers and not 
officers or employees of U. 8. within annual 
leave act of Mar. 14, 1936.................- 


NATIONAL LABOR RELATIONS 
BOARD: 


Legal proceedings—court costs—administra- 
tive office ». Justice Dept. appropriations. 


NATIONAL PARK SERVICE: 


National Capital Parks unit—status as ‘‘field 
service’’—National Capital Parks unit of 
National Park Service in Interior Dept., 
charged with development and mainte- 
nance of public parks of National Capital, 
under direction of a superintendent, simi- 
larly to that of national parks throughout 
country—a local activity rather than one 
engaged in general supervisory or adminis- 
trative work of said Service—is a ‘“‘field 
service” rather than a ‘departmental 
service.” Difference between ‘‘depart- 
mental service’ and “field service” gen- 


NATURALIZATION: 


See also, Labor Department, Immigration and 
Naturalization Service. 
Fees. See Fees. 


NAVAL ACADEMY: 


“Laundry fund’’—status of positions, em- 
ployees and funds—act, Aug. 5, 1939, de- 
fines Naval Academy laundry collections 
as “public moneys,” and all employees of 

laundry as “‘Government employees”’ . . .- 





331 


326 


551 


191 


General Account of Advances. See Ac- 
counts, General Account of Advances. 


NAVY DEPARTMENT: 


Appropriations. 
Department. 


See Appropriations, Navy 


NEGLIGENCE: 


Government officers and employees—in 
absence of specific statutory provision 
Govt. is not liable for loss or damage result- 
ing from negligent act of its officers and 
employees 


NEGOTIABLE INSTRUMENTS: 


See Checks. 


NOTICE: 


Branch banks—lack of consolidated records— 
holding in A-88143, Aug. 21, 1937, that pay- 
ment might not be made to loaning bank 
on defaulted loan insured by Federal 
Housing Adm. where makers had previ- 
ously received another loan through same 
bank on which default had occurred, is 
equally applicable to financial institutions 
operating with numerous branches each 
maintaining independent credit and loan 
operations and granted, but one contract 
of insurance covering all branches, notice 
to one branch being notice to all........-- 


OATHS: 


Contract benefit disinterestedness: 
Incidental expenses: 

Alaska Road Commission appropriation 
availability—postmasters in Alaska 
may not be paid fees from Alaska 
Road Commission appropriation for 
administering, under act, Aug. 5, 1939, 
“oaths of disinterestedness” required 
SEE WEES Winch haccetarsebesse 

Government liability—making of “oaths 
of disinterestedness’”’ as required by 
sec. 3745, R. S., is clearly in discharge 
of public duty and any expense in- 
cident thereto is official, as distin- 
guished from personal, expense inci- 
dent to making of oaths to expense 
accounts of Govt. employees - - 

Transferred personnel—transfer of Bureau of 
Lighthouses, with its personnel, from 
Commerce Dept. to Coast Guard in 
Treasury Dept., pursuant to Reorganiza- 
tion Plan No. II, does not involve such 
change of status of involved employees as 
to require new oath of office..........._..-. 


OFFICERS AND EMPLOYEES: 


See, also, Personal Services. 
Demotion. See Compensation, 
Pay, reduction. 
Details. See Details. 
Holding two positions: 
Acceptance of one ‘‘office’’ vacating an- 
other—question whether appointment 
to a position of employee holding “‘office,’’ 
with salary of more than $2,500 per 
annum, was valid or void because of said 


reduction; 





Page 
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951 
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necessarily incident thereto, notwithstand- 


OFFICERS AND EMPLOYEES—Con. 
Holding two positions—Continued. 


prohibition determined in favor of its 

validity, thus requiring refund of salary 

paid under first “‘office’ after second 
appointment 
See also, Compensation, double. 

Investigation prior to appointment—appro- 
priation availability—credit, ete. reports— 
appropriated moneys not available for 
personal history reports on prospective 
Govt. employees in absence of specific 
authority, and provision in 1940 Social 
Security Board appropriation, “for tem- 
porary employment of persons or organiza- 
tions, by contract or otherwise, for special 
* * © statistical, translating and re- 
porting, engineering, and organizational 
services,” is not such specific authority as 
is required... 

Liability: 

Government losses: 

Employee's unsupported denial—where 
administrative office has reported 
facts in connection with depredations 
on mails together with finding that for- 
mer postal employee is responsible for 
loss sustained by Govt., a prima facie 
case is established which may not be 
overcome by former employee’s mere 
categorical denial with no evidence in 
support thereof 

See, also, Certifying Officers; Disbursing 
Officers and Agents. 

Political activity—removal from office, ete.— 
where employee who filed as candidate for 
elective office while taking accrued annual 
leave immediately preceding effective date 
of his accepted resignation was not re- 
moved from his position by administrative 
office pursuant to sec. 9 (b), act, Aug. 2, 
1939, he may be paid compensation accru- 
ing to him through effective date of resig- 


Resignation — effective at expiration of 
leave—Presidential appointee—where Ad- 
ministrator, Wage and Hour Division, 
Labor Dept., tendered resignation to Pres- 
ident; “‘effective, insofar as active duties 
are concerned, at the close of business Oc- 
tober 16, 1939, but subject to accrued and 
current annual leave,’”’ and acceptance of 
resignation was unqualified, vacancy will 
not occur until after expiration of annual 
leave granted Administrator and therefore 
after adjournment of Senate, and recess 
appointment will not be affected by pro- 
visions of sec. 1761, R. S. against payment 
of salary, prior to confirmation by Senate, 
of person appointed during recess of Sen- 
ate to vacancy which existed while Senate 
was in session 

Seat of Government—egislative prohibi- 
tion—availability of helium sale funds— 
moneys received from sale of helium, etc., 
to other than Govt. agencies, may be used 
for personal services at seat of Government 


ing seat of government employment limi- 
tations of acts of Aug. 5, 1882, and June 22, 


State and local—contracting with the Gov- 
ernment—furnishing death reports of so- 
cial security beneficiaries—contracts by 
Social Security Board, without advertis- 
ing, with State registrars, to furnish infor- 
mation as to death of beneficiaries of 
Board, are not objectionable if for sole 
purpose of discontinuing payments of old- 
age pension or other benefits, but may not 
cover claims in which applicant is required 
by law to furnish proof of death at his own 

Torts. See Torts. 

Training: 

Correspondence courses for Army person- 
nel—where Secy. of War determines 
correspondence courses are best suited 
to enable Army personnel to acquire 
essential knowledge of specialties inci- 
dent to aviation, such courses may be 
considered as authorized by sec. 2, act, 
Apr. 3, 1939, providing for details at 
educational institutions, ete 

National Cancer Institute Act: 

In view of general purposes and broad 
provisions of National Cancer Insti- 
tute Act, Surgeon General may desig- 
nate Govt. employees for courses in 
cancer prevention, etc., tuition to be 
paid as part of administrative ex- 
penses, and while so detailed employ- 
ees may be paid their regular compen- 
sation and actual traveling expenses 
and per diem in accordance with 
Standardized Travel Regulations, but 
they may not be allowed $10 per diem 
allowance authorized to be paid ‘‘per- 
sons” designated under sec. 5 (b) of 


Word “persons” as used in sec. 5 (b), 
National Cancer Institute Act, pro- 
viding for training, etc., of persons des- 
ignated by Surgeon General, Public 
Health Service, does not. include Govt. 
officers and employees for reason, 
among others, that it is customary 
when Congress enacts legislation in- 
tended to apply to Govt. officers and 
employees to describe them as “‘offi- 
cers and employees’’ and not as ‘‘per- 
CO aka cr aa lo Soni ia ttton 

Transfers. See Classification, transfers; 

Compensation, promotions. 

Vacancies: 

Authority of assistants to act—where ad- 
ministrator, Wage and Hour Division, 
Labor Dept. tendered resignation to 
President “effective, insofar as active 
duties are concerned, at close of business 
Oct. 16, 1939, but subject to accrued and 
current annual leave,” and acceptance 
of resignation was ungualified, vacancy 
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occurs, after expiration of leave granted 
and deputy administrator has authority 
under sec. 178, R. 8., to act as adminis- 
trator, in “absence” of Administrator, 
until close of leave expiration date— 
situation up to then not involving “‘a 
vacancy occasioned by death or resigna- 
tion” with sec. 180, R. 8. as amended, 
limiting temporary filling of such va- 
cancies to 30 days. -_.......-...-......... 
Effective date—inactive duty status gen- 
erally—an officer or employee continues 
to occupy his office or position so long as 
he is legally entitled to the salary there- 
of, even though in an inactive duty 
PR cemenpectheteeesscncdeedies 


ORDERS: 


Retired officers—Continued. 

Effect of saving clause of Act, June 10, 
1922—Marine Corps officer, retired for 
wounds in battle, before June 30, 1922, 
was by sec. 17 of act of June 10, 1922, 
saved right to active and retired pay 
on basis of pay laws in effect on June 
30, 1922, and “full pay,” which said 
sec. 17 provides for retired officers on 
active duty, is full pay based on re- 
tired pay under act, May 11, 1908, and 
sec. 1262, R. S. where higher than pay 
provided by act of June 10, 1922, but 
full allowances under said section are 
allowances prescribed by act June 10, 
1922, for officer’s rank and length of 

Navy officer retired under sec. 12 (f), act, 


See Swhsistence, orders. 


PATENTS: 
Infringements —contracts—‘‘save harmless 


June 23, 1938, with rank of captain but 
in pay grade of commander, is entitled, 
on return to active duty, only to active 


clause” interpretation—under patent clause 
in U.8. Standard Form 32, a contractor 
could not be held responsible if Govt. after 
obtaining contract material, should com- 
bine it with other materials for use in such 
& way as to infringe some patent, and 
statement accompanying a bid, that bid- 
der so understands said clause, does not 
disqualify bid for consideration along with 
other bids received 


duty pay and allowances of com- 
mander even though he served for time 
prior to retirement in higher rank... 
Retirement for disability—officers of the 
Navy and Marine Corps retired for 
disability under Section 1453, Revised 
Statutes, in whose cases the Secretary 
of the Navy recommended that the 
retirement be effective at a date later 
than the first of the month following 
the President’s action, may not count, 


PAY: for longevity purposes, service up to 
For civilian personnel, see Compensation. the date so selected for retirement in 
Active duty: computing their active duty or retired 


Retired officers: 

Advancement in rank upon retirement: 
Marine Corps officers advanced from 
captain to major upon retirement 
under sec. 12 (k), act, June 23, 1938, 
is entitled to active duty pay and 
allowances of major when on active 
duty since said section provides for 
retired pay of grade to which ad- 
vanced upon retirement... ......_. 
Marine Corps officers advanced to 
next higher rank for title and prece- 
dence but having lower rank for pay 
purposes upon retirement under sec. 
12 (1), act June 23, 1938, are entitled, 
when on active duty, only to active 
duty pay of pay grade on which 

their retired pay is based 
Retired pay of Marine Corps officers 
advanced to next higher grade upon 
retirement pursuant to provisions 
of act, Jan. 16, 1936, being limited by 
said act to retired pay of grade from 
which promoted, “full pay and 
allowances”’ to which they are en- 
titled when lawfully on active duty 
is pay and allowances of pay grade 
on which their retired pay is com- 
puted, that is, rank or grade prior to 


Sec. 17, Joint Pay Act providing that re- 
tired officers of Army, Navy, etc., be- 
low grade of brigadier general or 
commodore, ‘‘shall, when on active 
duty, receive full pay and allowances,’’ 
contemplates pay and allowances of 
‘officer’s pay grade on retired list and 
not necessarily pay of his grade and 
rank for precedence and title.........- 

Sickness. See Pay, sickness. 
Training. See Pay, training. 


Additional: 


Aids: 
Navy officers: 

Additional ‘‘separate and distinct’ 
duties—where Navy officer’s orders 
assigned him to duty as aid to rear 
admiral with additional duty ‘‘under 
instruction at the Naval War Col- 
lege,”’ he is not entitled to additional 
pay as aid, it being essential that aid 
duty not be combined with other 
“separate and distinct’’ duties... . 

Retroactive promotion from _lieu- 
tenant—Navy officer, to be entitled 
to pay as aid, must be of grade not 
above lieutenant, but aid pay is not 
affected by fact that an officer when 
advanced in rank pursuant to law 
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Aids—Continued. 
Navy officers—Continued. 
is entitled to pay of advanced rank 
retroactively from date of rank as 
stated in commission 
Leprosy duty—Public Health Service offi- 
cers—effect of 1939 Reorganization Act 
promotion ban—fiscal year 1940 prohibi- 
tory personnel compensation and classi- 
fication change provisions of sec. 10 (b) 
of Reorganization Act of 1939, do not 
deny Public Health Service officer, as- 
signed to leprosy duty, 50% increase in 
pay provided by law for such duty 


Shipwrecked, etc., vessels—effect of sec- 
tions 1574 and 1575, R. S.—purpose of 
sections 1574 and 1575, R. 8. which provide 
that pay of officers and men of any U. 8. 
vessel separated from their vessel because 
of her taking by an enemy, wreck, loss, 
or destruction, shall go on and be paid 
them under the conditions therein stated 
until their exchange, discharge or death, 
was to give right to normal pay which 
otherwise would have terminated, and 
not to continue a right to special allow- 
ance or additional pay—such as sub- 
marine duty pay—payable only for 
rendition of particular service 

See, also, Pay, longevity; Pay, submarine 
duty. 

After expiration of enlistment: 

Marine Corps enlisted men—making up 
time lost account disease due to mis- 
conduct—where Marine Corps enlisted 
man was held in service beyond expira- 
tion of enlistment in order to make good 
time lost due to misconduct, and before 
he had made good all time so lost he was 
again admitted to hospital for treatment 
of same disease, time in hospital after 
expiration of enlistment was not actual 
service under enlistment nor service for 
making good time lost thereunder and 
he is not entitled to pay and allowances 
for period of such hospitalization 


Navy enlisted men—treatment in hospi- 
tal—Navy enlisted men treated in hospi- 
tal in U. S. after expiration of enlistment 
for disease incident to their own mis- 
conduct or in line of duty are not entitled 
to pay beyond date of expiration of 
enlistment. 26 Comp. Dec. 447 no 
longer for application 


Allowances—marriage within administra- 
tively restricted period—allowances for 
lawful wife paid to Naval Reserve avia- 
tion cadets who breach their agreement 
not to marry during first two years of 
active duty will not be questioned unless 
disciplinary action by department takes 
form of separation from service, either by 
relief from active duty or discharge from 
Naval Reserve 


sioned Lighthouse personnel—in measur- 
ing compensation of commissioned warrant 
officer of Coast Guard appointed from 
civilian position of master of lighthouse 
tender pursuant to sec. 4 (a), act, Aug. 5, 
1939, commutation of rations payable in 
connection with civilian position for fiscal 
year 1940 under regulations of former 
Lighthouse Service which was consoli- 
dated with Coast Guard under Reorgan- 
ization Plan Il, may be considered part of 
annual pay and allowances under sec. 7 
of act which saves, to any person commis- 
sioned pursuant to act, total annual com- 
pensation and allowances he was receiving 
on date of commission... ...... ome 


Deductions—Government life insurance 


premiums—aviation cadets commissioned 
in Naval Reserve, etc.—where, pursuant 
to sec. 5, act, Apr. 15, 1935, Govt. has paid 
monthly premium on Govt. life insurance 
of aviation cadet of Naval Reserve or 
Marine Corps Reserve, for month during 
which he is commissioned, charge against 
Govt. funds for full month may be allowed 
to stand and only succeeding premiums 
need be deducted from officer’s pay 


Detailed employees. See Details. 
Drill — National 


Guard — appropriate 


duties—officer temporarily absent from 
station—National Guard officer, paid on 
basis of performance of appropriate duties 


and not attendance at drills, does not 
forfeit right to pay as for performance of 
appropriate duties merely because of tem- 
porary and limited absence from station, 
other than in formal leave of absence 


Longevity: 


Automatic increases—statutory prohibi- 
tion applicability—fiscal year 1940 pro- 
hibitory personnel compensation and 
classification change provisions of sec. 
10 (b), Reorganization Act of 1939, are 
not applicable to automatic increases in 
pay for length of service of regular and 
reserve officers of Public Health Service 
if said increases are those authorized 
under laws and regulations of Public 
Health Service 

Delayed retirement—disability finding ap- 
provals—oflicers of the Navy and Marine 
Corps retired for disability under Section 
1453, Revised Statutes, in whose cases 
the Secretary of the Navy recommended 
that the retiroment be effective at a date 
later than the first of the month follow- 
ing the President’s action, may not 
count, for longevity purposes, service up 
to the date so selected for retirement in 
computing their active duty or retired 


Service credits: 
Active duty other than training in Naval 
Reserve—active duty, other than 
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Service credits—Continued. 
training under competent orders, as 
Naval Reserve officer with Civilian 
Conservation Corps, during interval 
between resignation upon graduation 
from Naval Academy and commission 
as ensign in Regular Navy, is “‘active 
commissioned service under a Federal 
appointment,” and may be added to 
longevity credits which may be 
counted under commission in Regular 


Midshipmen appointed after resignation 
on graduation—Navy officer appointed 
an ensign more than six months after 
resignation upon graduation from 
Naval Academy, is entitled to credit 
for longevity pay purposes only from 
date of acceptance of commission, and 
not from date of rank as stated in 


Period—Army officers—World War emer- 
gency officers of Medical Department and 
Chaplain Corps appointed to Regular 
Army in grade below that of major under 
act, June 4, 1920, and who attain grades of 
lieutenant colonel and colonel are entitled 
to pay of fifth and sixth periods 


Promotions: 
Automatic—effect of 1939 Reorganization 
Act promotion ban—pay statutes appli- 


cable to commissioned officers of Public 
Health Service which was transferred to 
Federal Security Agency by Reorganiza- 
tion Plan No. 1, and administrative regu- 
lations issued pursuant thereto prescrib- 
ing rates based on rank, service, etc., 
continue to operate because of sec. 8 (c), 
Reorganization Act of 1939, and probi- 
bitory personnel compensation and 
classification change provisions of sec. 
10 (b) of said act are for application only 
as affected by said sec. 8 (c) 


Effective date: 
Naval Reserve officers: 

Ex-aviation cadets—aviation cadets 
commissioned ensigns of Naval Re- 
serve or 2nd lieutenants of Marine 
Corps Reserve subsequently com- 
missioned lieutenants (jg) in Naval 
Reserve or Ist lieutenants in Marine 
Corps Reserve under sec. 3, Naval 
Aviation Reserve Act of 1930, are 
entitled, after accepting the commis- 
sions, to pay and allowances in ad- 
vanced grades from dates stated in 
commissions although prior to ac- 
tual dates of acceptance and oath of 


Naval Reserve officer advanced in 
grade or rank under sec. 312, Naval 
Reserve Act of June 25, 1938, is en- 
titled to increased pay and allow- 
ances from date of rank stated in his 


436 


Effective date—Continued. 

Naval Reserve officers—Continued. 
commission but that date may not 
be earlier than date of issuance of 
commission 

Public Health Service: 

Effect of 1939 Reorganization Act promo- 
tion ban: 

Fiscal year 1940 prohibitory person- 
nel compensation and classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, are not ap- 
plicable to automatic increases in 
pay for length of service of regular 
and reserve officers of Public Health 
Service if said increases are those 
authorized under laws and regula- 
tions of Public Health Service 

Fiscal year 1940 prohibitory person- 
nel compensation and classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not pro- 
hibit commissioning in reserve corps 
of Public Health Service for active 
duty and at higher rate of compensa- 
tion, of medical or dental interne 
who has been discontinued or has re- 
signed, established practice in this 
respect being in nature of regulation 
and thus having been continued in 
force under sec. 8 (c) of act... ._... 

Fiseal year 1940 prohibitory person- 
nel compensation and classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not pro- 
hibit promotion of Public Health 
Service reserve officer to grade of 
passed assistant surgeon in accord- 
ance with regulations of Public 
Service, provisions of which are con- 
tinued in force by sec. 8 (c) of act. _- 

Pay statutes applicable to commis- 
“sioned officers of Public Health Serv- 
ice which was transferred to Federal 
Security Agency by Reorganization 
Plan No. 1, and administrative regu- 
lations issued pursuant thereto pre- 
scribing rates based on rank, service, 
etc., continue to operate because of 
sec. 8 (c), Reorganization Act of 1939_. 

Regular commissioned officers of Pub- 
lic Health Service whose promotions 
in rank are due during fiscal Year 
1940 may be promoted in grade, and 
paid pay and allowances of higher 
grade, notwithstanding prohibitory 
personnel compensation and classi- 
fication change provisions of sec. 
10 (b), Reorganization Act of 1939, 
if promotions and pay increases are 
those authorized under laws and 
regulations of Public Health Serv- 


Since neither applicable statutes nor 
regulations prescribe rules for termi- 
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Retired—Cont inued. 


PAY—Continued, 
Promotions—Continued. 


Public Health Service—Continued. 
Effect of 1939 Reorganization Act pro- 
motion ban—Continued. 
nating commissions in lower grade, 
and recommissioning in higher rank, 
reserve officers of. Public Health 
Service, fiscal year 1940 prohibitory 
personnel compensation and classi- 
fication change provisions of sec. 
10 (b) of Reorganization Act of 1939, 
are for application in said respect to 


Reduction: 
Public T’ealth Service officers: 
Effect of 1939 Reorganization Act pro- 
motion, etc. ban: 

Disciplinary action—-fiscal year 1940 
prohibitory personnel compensation 
and classification change provisions 
of sec. 10 (b), Reorganization Act of 
1939, do not prohibit reduction in 
grade and compensation of Public 
Health Service officers for discipli- 


“Waiting orders’ during 1940—Public 
Health Service officer placed on 
“waiting orders’? during period of 
fiscal year 1940 prohibitory person- 
nel compensation and classification 
change provisions of sec. 10 (b), Reor- 
ganization Act of 1939, and who does 


not have his grade changed, may 
receive ‘waiting orders pay” at rate 
and under conditions stated in appli- 
cable regulations 


Reservists: 

Regular Army Reserve—concurrent dis- 
ability compensation—sec. 7, Employees’ 
Compensation Act, prohibits payment to 
civilian employee of ‘enlistment allow- 
ance’ as member of Regular Army 
Reserve on inactive duty, while in re- 
ceipt of compensation under Employees’ 
Compensation Act 

See, also, Pay, retainer. 


Retainer: 

Naval Reserve—limitation during hospi- 
talization in Veterans’ facilities—Navy 
retired officers and retired enlisted men 
and members of Fleet Reserve trans- 
ferred thereto after either 16 or 20 years’ 
service having no dependents are subject 
to $15 per month limitation on retired or 
retainer pay when receiving hospitali- 
zation or domiciliary care in Veterans’ 
Administration facilities in accordance 
with sec. 4, act, July 19, 1939. 

See, also, Pay, reservists. 

Retired: 

Army officers—rank at retirement held for 
duration of particular duty—where Army 
officer held rank and received pay, etc., 
of major general to include date of retire- 
ment under act, June 30, 1882, rank of 
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major general was “actual rank”’ held at 
retirement within nieaning of sec. 125, 
R. 8., and officer is entitled to retired pay 
based on that rank notwithstanding he 
held it under act, Feb. 28, 1927, providing 
that officer detailed as Chairman of Ad- 
visory Board, Inland Waterways Cor- 
poration, on date of act shall, during his 
term of office as chairman, have rank, pay, 
and allowances of major general, U. 8S. 
Army, and that while on such duty after 
retirement, he elected to receive the 
higher pay 


Claim by guardian improperly appointed— 
action of local Philippine court presum- 
ing to adjudge insane Coast Guardsman 
retired after Coast Guard Retiring 
Board inquiry and confined in St. Eliza- 
beths Hospital for Insane, and to appoint 
guardian for him, without personal serv- 
ice, is a nullity insofar as requiring U. 8. 
to pay guardian retired pay due alleged 
incompetent 


Coast Guard—commandant— Coast Guard 
officer retired after more than 40 years’ 
service with rank of commandant, at 
which time while so serving he held rank 
of rear admiral and was in receipt of pay 
of rear admiral of lower half of Navy, is 
entitled to retired pay computed on that 
of rear admiral of lower half of Navy on 
WU i chse Se Ee inet ‘ 


Effect of saving clause of act June 10, 1922— 
Marine Corps officer, retired for wounds 
in battle, before June 30, 1922, was, by 
sec. 17 of act of June 10, 1922, saved right 
to active and retired pay on basis of 
pay laws in effect on June 30, 1922, and 
“full pay,”’ which said sec. 17 provides 
for retired officers on active duty, is full 
pay based on retired pay under act, May 
11, 1908, and sec. 1262, R. 8., where higher 
than pay provided by act of June 10, 1922, 
but full allowances under said section are 
allowances prescribed by act, June 10, 
1922, for officer’s rank and length of 
CEVA ids. aa debitinwanian 


Limitations—concurrent civilian compen- 
sation. See Compensation, double, re- 
tired personnel. 


Navy officers: 

Effective date of retirement for disabil- 
ity—officers of the Navy and Marine 
Corps retired for disability under Sec- 
tion 1453, Revised Statutes, in whose 
cases the Secretary of the Navy recom- 
mended that the retirement be effective 
at a date later than the first of the 
month following the President’s action, 
may not count, for longevity purposes, 
service up to the date so selected for 
retirement in computing their active 
duty or retired pay 
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PAY—Continued. 
Retired—Continued. 
Navy officers—Continued. 

Limitation during hospitalization in Vet- 
erans’ facilities—Navy retired officers 
and retired enlisted men and mem- 
bers of Fleet Reserve _ transferred 
thereto after either 16 or 20 years’ 
service having no dependents are sub- 
ject to $15 per month limitation on re- 
tired or retained pay when receiving 
hospitalization or domiciliary care in 
Veterans’ Administration facilities in 
accordance with sec. 4, act, July 19, 

Rear admiral of Naval Reserve—officer 
appointed rear admiral in Naval Re- 
serve entitled upon transfer to honor- 
ary retired list created by Naval Re- 
serve Act of 1938, to retired pay com- 
puted under sec. 310 of said act and 
“at the rate of 50 per centum”’ of active- 
duty pay of rear admiral of lower half 
if otherwise within requirements of 
said section._._.......-- 


World War officers—concurrent death 
and disability compensation—receipt 
of Emergency Officers’ retired pay for 
disability under act, May 24, 1928, 
as amended, does not bar payment by 
Employees’ Compensation Commis- 
sion concurrently of compensation for 
disability caused by an injury sustained 
by recipient in his civil employment, as 
said retired pay is in nature of ‘‘pen- 
sion”’ for service in Army or Navy with- 
in meaning of that term as used in sec. 7, 
Employees’ Compensation Act of Sept. 
7, 1916, in specifically excepting ‘‘pen- 
sions” from concurrent payments pro- 
hibition of said section 


Sickness—Officers’ Reserve Corps—deter- 
mination of date disease contracted— 
rate of pay at time of recurrence of disease 
after “‘complete healing’’ rather than rate 
at time disease originally contracted, de- 
termines pay and allowances of Officers’ 
Reserve Corps members during hospitali- 
zation under act, June 15, 1936 


Submarine duty: 
Shipwrecked, etc., vessels: 

Effect of sections 1574 and 1575, R. 8.— 
purpose of secs. 1574 and 1575, R. 8. 
which provide that pay of officers and 
men of any U. 8. vessel separated from 
their vessel because of her taking by 
an enemy, wreck, loss, or destruction, 
shall go on and be paid them under 
the conditions therein stated until 
their exchange, discharge or death, 
was to give right to normal pay which 
otherwise would have terminated, and 
not to continue right to special allow- 
ance or additional pay—such as sub- 
marine duty pay—payable only for 
rendition of particular service 
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PAY—Continued. 
Submarine duty—Continued. 
Shipwrecked, etc., vessels—Continued, 
Payment of submarine pay to surviving 
officers of U. 8. 8. Squalus after date of 
sinking of that vessei is unauthorized, 
notwithstanding vessel has not been 
decom 'nissioned pending salvage oper- 
ations. . de 

Surviving enlisted men of sunken 
U. 8. 8. Squalus are not entitled to 
submarine pay after date of sinking, 
notwithstanding vessel has not béen 
decommissioned pending salvage oper- 
ations .. 

Training: 

Marine Corps Reserve—oflicers— physical 
disqualification after arrival at station-- 
officer entitled to active duty pay and 
allowances for readjusted period of train- 
ing and travel involved 

Naval Reserve—officers—injury en route 
during premature travel—not entitled to 
active duty pay_....- 

“Waiting orders’—Public Health Service 
officers—effect of 1939 reorganization Act 
promotion, etc., ban—Public Health Serv- 
ice officer placed on ‘‘waiting orders’’ dur- 
ing period of fiscal year 1940 prohibitory 
personnel compensation and classification 
change provisions of sec. 10 (b), Reorgani- 
zation Act of 1939, and who does not have 
his grade changed, may receive “‘waiting 
orders pay” at rate and under conditions 
stated in applicable regulations... ._.. 

Withholding. See Compensation, withhold- 
ing. 


PAY ROLLS: 
See Compensation. 


PAYMENTS: 


Administrative ». General Accounting Office. 
See General Accounting Office, jurisdiction, 
claims. 

Advance: 

District of Columbia—services by Federal 
Govt. agencies—no objection to advanc- 
ing Dist. of Col. funds for purpose of 
covering part of cost of extending steam 
mains from Central Heating Plant to 
serve Dist. of Col. and Federal buildings 
or procurement of work through Pro- 
curement Division Treasury Dept. even 
though Dist. of Col. is not a ‘Federal 
agency” within meaning of act, June 
25, 1910, as amended, authorizing Federal 
agencies to have ‘‘buildings for govern- 
mental purposes” constructed by said 

Rental—provision for “purchase of lands 
and rights of way’’ in current annual 
War Dept. appropriation “Seacoast De- 
fenses,”” does not make appropriation 
available for payments in advance under 
a lease, or authorize leases for a longer 
term than one year. Advance payment 
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PAYMENTS—Continued. Page | PAYMENTS—Continued. Page 
Advance—Continued. Erroneous—Continued. 


would require a specific exemption from 
advance payment prohibition of sec. 
3648, R. 8. Appropriate language sug- 
gested for incorporation in said appro- 
priations to authorize purchase of lease- 
hold estates in lands where fee simple 
title cannot be acquired _. me 


Witness fees, mileage and subsistence—- 
there is no authority for advance pay- 
ment of fees, per diem, or cost of travel 
by private conveyance to witnesses 
before Federal Communications Com- 
EE og. cndtiditibee dentin tade pune 


Contracts. See Contracts. 


Deliberate charging of nonavailable funds— 
neither act, Aug. 5, 1939, perfecting consol- 
idation of Lighthouse Service with Coast 
Guard, nor its legislative history, warrants 
any departure, in expenditure of funds of 
involved agencies, from sound accounting 
practice, required under sec. 3678, R. S., 
that public expenditures be charged direct- 
ly to funds provided for them, and not to 
other funds with hope or expectancy of 
subsequent adjustment................--. 


Erroneous: 


Payment to rightful payee prior to refund: 


Rule in 2 Comp. Gen. 102, that “When 
the Director of the Veterans’ Bureau, 
through his own mistake of law or of 
fact, has paid insurance to one clearly 
not entitled thereto, and it is equally 
clear that another claimant is entitled 
thereto, the director may and should 
make payment to the rightful claimant 
upon a proper claim therefor, irrespec- 
tive of recovery of the erroneous pay- 
ment,”’ is equally applicable to cases 
arising because of payments made 
under Tit. II, Social Security Act 


Rule that claim by rightful payee of 
Govt. check which has been cashed by 
another under a forged indorsement 
may be allowed without awaiting re- 
covery of erroneous payment, is sub- 
ject to qualification that payee must 
be free of any responsibility for erro- 
neous payment and that it resulted 
from some administrative error 


Where payment of amount due under 
sec. 203 (a), Title II, Social Security 
Act, was made to mother of decedent 
under mistaken belief he was uot 
survived by widow, like payment to 
widow should be made only after con- 
sidering her possible negligence or 
laches in failing to disclose her mar- 
riage at time of death and burial of her 
husband, and to file claim promptly 
for amount due, and after consideration 
of effect of failure of parties to reside 
together as man and wife on widow’s 
allowance provided by the State law, 


Payment to rightful payee prior to 
refund—Continued. 
as well as whether mother was in any 
way preferred creditor of estate—as for 
funeral, etc., expenses 


Foreign currency: 

Administrative proposal to pay, in foreign 
money, salaries, etc., ‘‘upon which cur- 
rency appreciation losses are not allow- 
able,” at bank’s selling rate for sight 
draftson New York, may not be approved, 
Salaries, etc., payable to employees 
abroad which, while stated in dollars, 
are paid in currency of a foreign country, 
ordinarily being for conversion at ‘‘buy- 
ing rate’—rate at which foreign bank 
will buy dollars for foreign currency—at 
time and place of payment and not at 
bank’s “‘selling rate.”” Terms “buying 
rate’’ and “‘selling rate’’ explained . ...._- 

In making payments in foreign currency of 
salaries, etc., due at Foreign Service posts 
where Treasury checks are not available 
and where no loss due to appreciation is 
payable, conversion of U. 8. dollars due 
should be made at rate at whch foreign 
bank will buy dollars for foreign cur- 
rency—rather than bank’s somewhat 
higher selling rate for dollars—same as in 
eases where payment in foreign currency 
includes reimbursement for loss due to 
appreciation of foreign currency - - -- 

Officers and employees of U. 8., if paid in 
foreign currency, are entitled only to 
amount of foreign currency actually 
procurable for dollars at time and place 
of payment, and as exchange losses are 
for determination in U. 8. currency on 
basic rate in Executive order and rate 
prevailing when right to payment ac- 
crued, such employees may not be paid 
on basis of foreign currency obtained by 
Govt. in advance of acerual date at more 
unfavorable rate to Govt. than that 
existing when right to payment accured . 


Where salary, allowances and any exchange 
loss due an employee, computed in 
American money, is to be paid in foreign 
currency, conversion should be made at 
foreign bank’s “buying rate’’—rate the 
bank will pay for American dollars— 
at time and place of payment but “‘buy- 
ing rate’’ must be exclusive of any com- 


PENITENTIARIES AND PRISONS: 


Lorton Reformatory—laundry services— 
payment from relief funds—there is no 
inhibition in Emergency Relief Act of 
1939, against procurement for administra- 
tive needs, of supplies or services involving 
convict labor, and laundry services which 
represent administrative expense of Natl. 
Youth Adm. are for procurement from 
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PENITENTIARIES AND PRISONS—Con. Page | PERSONAL SERVICES—Continued. 


Lorton Reformatory Laundry with reim- 
bursement from funds appropriated to the 
Administration by said act 


Prison industries—purchases of printing 
equipment, etc.—jurisdiction to Joint 
Committee on Printing—purchases of 
printing machinery, supplies, or equip- 
ment for use in printing plants of Federal 
Prison Industries must be approved by 
Joint Committee on Printing 


PENSIONS: 


Concurrent civilian retirement annuity— 
inhibition of sec. 4715 R. S., against pay- 
ment of more than one “‘pension”’ at same 
time to same person does not affect right 
to retirement pay of person retired under 
Lighthouse Service Retirement Act of 
June 20, 1918, notwithstanding he is, also, 
entitled to and receiving pension for Span- 
ish American War Service—such service 
not having been counted in the computa- 
tion of the retfrement pay 


Concurrent death and disability compensa- 
tion—receipt of Emergency Officers’ re- 
tired pay for disability under act, May 24, 
1928, as amended, does not bar payment by 
Employces’ Compensation Commission 
concurrently of compensation for disability 
caused by an injury sustained by recipient 
in his civil employment, as said retired 
pay is in nature of “‘pension’’ for service in 
Army or Navy within meaning of that 
term as used in sec. 7, Employees’ Compen- 
sation Act of Sept. 7, 1916, in specifically 
excepting ‘“‘pensions”’ from concurrent pay- 
ments prohibition of said section ._.._.. .- 


Signature card—use procedure 


PERSONAL SERVICES: 


Advertising requirements: 


Contracts for management and operation 
of property acquired by Federal Hous- 
ing Adm. by reason of default under 
mortgages insured by it, and which 
involve personal services of employees of 
contractor, are not contracts for personal 
services such as are excepted from adver- 
tising for bids requirements of sec. 3709, 


Designs for U. 8. bond abeatiien litera- 
ture—work preparatory to obtaining 
dummy copy for procurement, by com- 
petitive bidding, of advertising literature 
for sale of U. 8. Savings Bonds involves 
primarily personal services, and such 
services may be obtained by direct hire 
or contract without advertising under 
sec. 3709, R. 8., which has no application 
to personal services, but such procure- 
ment is authorized only if no employees 
in department are qualified for work and 
none are obtainable under Civil Service 
tules. Procedure of fixing price and in- 


Advertising requirements—Continued. 
viting submission of designs with award 
to one submitting best design, instead of 
solicitation of bids suggested _.......... 


The “persona! services”’ contracts excepted 
from advertising for bids requirements 
of sec. 3709, R. 8., embrace contracts “‘by 
which the individual contracted with 
renders his. personal service to the Gov- 
ernment through its agents, thus himself 
becoming the servant of the Govern- 
ment,” and not such as embrace “‘per- 
sonal services which he shall employ’”’ _- 


Appropriation availability—reorganized 
avencies—use of employees on work not 
under appropriation from which paid— 
no objection to allocating from funds ap- 
priated under Bituminous Coal Act, trans- 
ferred to Interior Dept. under Reorganiza- 
tion Plan II, to Office of Solicitor of Interior 
Dept., such amount as required for em- 
ployment of sufficient personnel for duties 
of said office in administration of said act, 
and “strict compartmentalization of the 
Office of the Solicitor’ along functional 
lines is not required, but total employees 
assigned to Solicitor’s Office and paid from 
appropriation for administration of Coal 
Act is to be related to work properly as- 
signed to that office by reason of said act 
and Reorganization Plan IT 


Arbitrators—statutory authority require- 
ment—no authority for establishing boards 
of arbitration to determine rights of U. S 
in absence of statutory provision, and 
neither Emergency Relief Act of 1935, nor 
E. O. 7057, May 28, 1935, establishing 
Puerto Rico Reconstruction Administra- 
tion pursuant thereto, authorizes provision 
in lease containing purchase option, that 
in case of disagreement as to selling or pur- 
chase price arbitrators shall be appointed 
to determine same._.........-_- isch 


Consultants—payment prior to occurrence 
of all contract conditions—where eontracts 
for consulting services in connection with 
design for Smithsonian Gallery of Art, 
provide for installment payments of fees 
and for payment of final installment when 
final action on design has been taken by a 
specified board, there is no authority for 
making final payments before such final 
action is taken, even though such action 
may be delayed and no further services of 
consultants are contemplated at this time 


Inspectors: 
Private contract r. Government personnel 
- neither sec. 12, Reclamation Project 
Act, 1939, nor sec. 601, act, June 30, 1932, 


authorizes procuring from private sources 


the performance of regular governmental 
functions involving purely personal serv- 
ices, such as “inspection” of Government 
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Inspectors—Continued. 

Testing services distinguished—‘‘testing”’ 
services as referred to generally ir relation 
to Government purchases are distin- 
guishable from “‘inspection’’ services in 
that they involve more the use of special 
equipment and application of established 
scientific principles and procedure than 
purely personal services involved in 
“inspection” : éub4 

Marihuana destruction—property owners r. 
Government personnel—if determined 
that marihuana growing on private lands 
may be destroyed more effectively and 
economically by direct means than by re- 
quiring property owners to effect such 
destruction, no objection to employment 
of such personnel as may be required for 

such purpose 3 5 

Seat of Government—legislative probibi- 
tion—availahility of helium sale funds— 
moneys received from sale of helium, etc., 
to other than Govt. agencies, may be used 
for personal services at seat of Government 
necessarily incident thereto, notwithstand- 

ing seat of government employment limi- 

tations of acts of Aug. 5, 1882, and June 22, 

1906 


PHILIPPINE ISLANDS: 


Independence—Filipinos’ rights, ete.—prior 
to withdrawal of U. 8. sovereignty—sec. 2, 
act, Aug. 7, 1939, providing that pending 
complete withdrawal of U. S. sovereignty 
over Philippine Islands, “citizens and cor- 
porations” of Islands shal! enjoy in U. 8. 
“all of the rights and privileges which they 
* * * enjoyed therein under the laws of 
the United States in force at the time of 
the inauguration of the Government” of 
Philippine Islands, is general in character 
and does not modify existing specific 
statutory provisions restricting Govt. em- 
ployment of Filipino and other non- 
citizens of U. 8 hits dette 

Postal administration —loss, etc., of insured 
mail sent from U. 8.—liability—no au- 
thority for payment by U. 8. of indemnity 
on account of loss or rifling of or damage 
to registered or insured article addressed 
to person in Philippine Islands when such 
loss, ete., occurs while article is in custody 
of Philippine postal administration for 
transmission to addressee, regardless of 
whether addressee is or is not member of 
U, 8. military organization stationed in 
Philippines _. 


POST OFFICE DEPARTMENT: 


Envelope purchases for other agencies. See 

Stationery. 

Mails: 

Insured—indemnity payments—loss or 
damage occurring in Philippine Is- 
lands—no authority for payment by 
U. 8, of indemnity on account of loss or 
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Mails—Continued. 

rifling of or damage to registered or in- 

sured article addressed to person in 

Philippine Islands when such loss, etc., 

occurs while article is in custody of 

Philippine postal administration for 

transmission to addressee, regardless of 

whether addressee is or is not member of 

U. S. military organization stationed in 

EE inn dinemiientaitnimbtinedberd 

Miscellaneous fee refunds—registry, in- 
surance, C, O. D., and return receipt 
fees, and fees for restricting delivery of 
registered or insured mail to addressee 
or his order, may not be refunded where 
mail matter involved is withdrawn be- 
fore dispatch at mailing post office 

Transportation. See Transportation, maila, 

Postal Service: 

Employees: 

Additional compensation—rural letter 
carriers—additional com pensation 
granted under act, June 25, 1938, to 
rural mail carrier for serving heavily 
patronized route may not be increased 
after Jan. 1, 1940, even though his basic 
salary is reduced after that date be- 
cause of reduction in length of his route, 
but additional compensation may be 
continued at same rate in such case or 
in case where basic salary is increased 
after Jan. 1, 1940, because of increase in 
length of carrier’s route, if it is ad- 
ministratively determined patroniza- 
tion existing prior to Jan. 1, 1940, still 
exists on route as reduced or increased 
in length 

Salary, etc. adjustments upon change of 
class of post office—clerks in third class 
post office who become clerks in second 
class post office when the office is ad- 
vanced to second class, are entitled to 
benefits of statutory provisions regard- 
ing salary rates and promotions for 
clerks of offices of second class from 
date of such change-over, even though 
Civil Service Commission does not 
approve their qualifications for the 
positions until later date_............. 


Substitutes: 

Per annum equivalent of per diem 
rates _. SE eee 
Regular appointment grade determina- 
tions—snbstitutes in Postal Service 
who receive credit under sec. 104, 
Tit. 39, U. 8. Code for “actual time 
served” in determining grade to 
which regular appointment is made, 
may not be credited for said purpose 
with time granted and compensated 
for as annual and sick leave under 

act of July 18, 1939__- 


Postmasters—fees for administering oaths— 
Alaska—postmasters in Alaska may not 
be paid fees from Alaska Road Commis- 
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Postal Service—Continued. Public bills, ete.—free distribution—right 
sion appropriation for administering, of Federal Home Loan Bank Board_..... 949 
under act, Aug. 5, 1939, “oaths of dis- 
interestedness” required by sec. 3745, PRISONS: 
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PRINTING AND BINDING: 





See Penitentiaries and Prisons. 











PRIVATE PROPERTY: 







































Duplications for current needs—status See Property, private. 
under definition of printing—production 
of duplications, by photolithographic or PROJECTS: 
similar processes, of hand drawings show- Bonneville Dam—acquisition of power line 
ing construction details of a dam, with no easements—title approval requirements— 
binding, sewing, or trimming operation, for payments for power transmission line ease- 
use in current operations of Corps of Engi- ments for Bonneville Project unauthorized 
neers, involves duplicating rather than without obtaining Attorney General's 
printing and binding, and copies so pro- approval of titles pursuant to sec. 354, 
duced do not come within definition of idlinwatasialanintien os imaddthhn suis tilts no oie 739 
printing as apparently adopted by Joint Compensation: 
Committee on Printing-..............-... 374 Aliens. See Aliens. 
Printing: Reorganization act promotion ban appli- 
Booklets, posters, ete.: cability: 
Federal Reserve Bank purchases for Fiscal year 1940 prohibitory personne! 
Treasury: compensation and classification change 
Authority conferred upon Secy. of provisions of sec. 10 (b), Reorganiza- 
Treasury by sec. 10, Second Liberty tion Act of 1939, do not prohibit 
Bond Act of Sept. 24, 1917, as ex- changes in duties and compensation of 
tended and amended, to use appro- either non-appointive or appointive 
priation for ‘‘all necessary expenses’’ project supervisory employees of Na- 
and to spend funds as he “may di- tional Youth Administration... __ 402 
rect,”’ may not be so construed as to Project workers paid either a security 
make ineffective specific restrictions wage, or salary in a supervisory capac- 
of law relating to procurement of ity, from project funds, who are not 
printing and binding, envelopes, appointed to positions—as distin- 
ete., and Department may not have guished from administrative employ- 
done for it indirectly, through Fed- ees apointed to positions and paid 
eral Reserve Banks, that which it from allocations for administrative ex- 
may not do directly._............_- 44 penses—are not “‘personnel’’ within 
Compliance with printing and bind- meaning of sec. 10 (b), Reorganiza- 
ine at Govt, Printing Offies reatuire- tion Act of 1939, prohibiting any 
ng ng — hange in classification or compensa- 
ments of act, Mar. 1, 1919, is required : . poe 
of Treasury Dept. in connection tion during fiscal year 1940 of “‘per- 
with procurement of literature for nae tcanateered under Tithe I of 383 
aaah for sale of U. 8. Savings Security wage—status as “salary under 
mas nevwihetenting proume- Double Compensation Act’”—pay 
ment through a Federal Reserve - a 
ad 5 FRA a) RUNS ets “ of salary to involuntary furloughed em- 
ployee for annual leave at same time he 
Multigraph, multilith, ete., machines— is being paid security wage or monthly 
production of duplications, by photo- payment as project worker would con- 
lithographic or similar processes, of hand travene Dual Compensation Act of 1916, 
drawings showing construction details if combined rate of payments, computed 
of a dam, with no binding, sewing, or on annual basis, exceeds $2,000, security 
trimming operation, for use in current wage or monthly payment being salary 
operations of Corps of Engineers, in- within meaning of prohibition of said 
volves duplicating rather than printing act. Decisions wherein project workers 
and binding, and copies so produced do were not considered “personnel” or 
not come within definition of printing “civilian officers or employees of the 
as apparently adopted by Joint Com- United States” within meaning of cer- 
mittee on Printing .--.-............... 374 tain statutes and regulations, distin- 
Prison industries printing plants—juris- at acaacnei ncaa intact ane teenie 716 
diction of Joint Committee on Printing— Grants—contractual limitations—interpre- 
purchases of printing machinery, sup- tation—terms of Federal-City Loan and 
plies, or equipment for use in printing Grant Agreement that “If the Borrower 
plants of Federal Prison Industries must shall receive any [other] funds * * * 
be approved by Joint Committee on from the Government * * * to aidin 


eahbinneatigianiamaetouedions= financing the construction of any project, 
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PROJECTS— Continued. 


to the extent that such funds are so received 
the Grant applicable to such Project shall 
be reduced,’’ cover only additional funds 
for use in financing construction of street 
projects involved, prior to the payment 
by property owners benefited, and not 
amounts determined by Govt. agency 
under its statutory authority that should 
be paid as compensation for benefits con- 
ferred as result of construction of project _-. 


Non-Federal—condition of Federal allot- 
ments—State board bond, approval in 
lieu of approval at “‘election’’—condition 
of sec. 12, Emergency Relief Act, 1939, that 
none of funds so appropriated shall be 
expended in construction of non-Federal 
building, where Federal portion of cost 
exceeds $52,000, unless building is one for 
which an issue of bonds “has been ap- 
proved at an election held,”’ is not met by 
approval of State bond issue by State 
Armory Building Commission 


PROPERTY: 


Private: 
Damages: 

Adverse title claims—where claim for 
rental for use, etc., of land by C. C. C. 
was disallowed because records show 
U. 8. entered by permission of a State 
ander State’s representation of title, 
and, subject only to doubtful tax claim 
by claimant, payment of claim may 
not be authorized upon review on 
basis of another abstract of title fur- 
nished by claimant showing subse- 
quent entries purporting to establish 
in claimant title to land in question, 
there being no jurisdiction in G. A. O. 
to adjudicate title upon facts presented 
by only one of interested parties, or to 
adjudicate on any basis, an issue of 
title such as here involved. ........... 


Forest Service—employees of Forest 
Service, required under administra- 
tive regulations to furnish saddle and 
other animals or motor vehicles and 
equipment necessary for performance 
of their official duties, may be reim- 
bursed for loss of, or damage to, such 
property, provided it was under con- 
tract for hire or lease for use of Forest 
Service as authorized by act, Jan. 31, 
El cshemetisinesmeeisindadadiiindemtiddinietinens 

Payment from emergency funds 

River and harbor works: 

Act, Dec. 28, 1922, authorizing heads of 
departments to consider, determine, 
etc., private property damage claims 
in amounts not to exceed $1,000 caused 
by negligence of any employee of 
Govt. acting within scope of his 
employment, supersedes sec. 9, act 
of June 5, 1920, with respect to all 
claims for damages incident to river 


Page | PROPERTY—Continued. 


Private—Continued. 
Damages—Continued. 

River and harbor works—Con. 
and harbor works caused by such 
negligence, and such claims are not 
for payment by a disbursing officer 
but should be certifled to Congress 
for appropriation in accordance with 
superseding act............ 

Ciaims for damages ‘to personal prop- 
erty not exceeding $500 and not 
caused by negligence of Govt. em- 
ployee, when in connection with 
rivers and harbors works, are for 
payment by a disbursing officer 
under sec. 9, act of June 5, 1920, but 
such payments may not be made 
from funds allocated to projects from 
emergency relief appropriations 
which made no provision for pay- 
ment of damages, and which were 
expressly allocated on condition all 
claims for damages to personal prop- 
erty incident to construction be 
assumed by local interests involved 

Road projects—Government liability for 
relocating public utility lines, etc.— 
while, in absence of specific authority, 
appropriated moneys are not available 
for removing and resetting privately 
maintained telegraph and telephone 
poles, wires, etc., located upon public 
lands or reservations, where such poles, 
ete., are on lands belonging to Indian 
pueblos under communal! title—as dis- 
tinguished from reservations and In- 
dian lands generally—and, hence, not 
on “public lands,” cost of removing 
and resetting poles, etc., in connection 
with certain highway projects, may be 
paid from appropriations otherwise 
available for such projects 

Settlement procedure—act, Dec. 28, 1922, 
authorizing heads of departments to 
consider, determine, etc., private prop- 
erty damage claims in amounts not to 
exceed $1,000 caused by negligence of 
any employee of Govt. acting within 
scope of his employment, supersedes 
sec. 9, act of June 5, 1920, with respect 
to all claims for damages incident to 
river and harbor works caused by such 
negligence, and such claims are not for 
payment by a disbursing officer but 
should be certified to Congress for ap- 
propriation in accordance with super- 


Subrogation of insurer—claims of insur- 
ance companies or other subrogees of 
persons whose property has been dam- 
aged as a result of negligence of Work 
Projects Administration employees 
while acting within scope of their em- 
ployment are claims for consideration 
under sec. 26 of E. R. A. Act of 1939, 
suthorizing administrative considera- 
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PROPERTY—Continued. Page | PUBLIC BUILDINGS: Page 
Private—Continued. Appropriations. See Appropriations, public 
Damages—Continued. buildings. 


tion and payment of “any claim” (not Construction—maintenance and construc- 


exceeding $500 and as otherwise re- 
stricted therein) on account of such 
 taidtbednedinteticseecussce. 

Improvements. See Repairs and Improve- 
ments, property, private, improvements. 

Insurance. See Insurance, property, pri- 
rate. 

Liens. See Liens. 

Lost or destroyed—rented equipment— 
while par. 75 of Govt. Travel Regula- 
tions authorizes rental of typewriters 
and reimbursement of employee for such 
rental, rental of typewriter under said 
authority constitutes a contract between 
employee and company furnishing type- 


tion costs distinguished—costs necessary to 
completion of a construction project are, 
essentially, construction costs, and not 
costs of maintenance, operation, repair, 
alteration, or improvements, which costs 
ordinarily arise only after completion of 
the project 


Definition. See Words and Phrases, public 


buildings. 


Sewer connections—construction appropria- 


tion availability—amount charged U. 8. 
by a county for connecting sewer line of 
Veterans’ Adm. Facility with county sew- 
erage system is payable from funds al- 
lotted for construction of Facility rather 
than funds available for maintenance and 


writer, and employee may not be reim- 
bursed for loss sustained through pay- 
ment to company of value of machine 
because of its having been stolen while 


operation thereof. ..................--.-.. 
PUBLIC FUNDS: 
See Funds, public. 
PUBLIC HEALTH SERVICE: 


254 


Storage. See Storage. 


Public: 
Damages: 
Transit: 

Carrier’s liability—provision in trans- 
portation rates published to apply on 
articles shipped by vessel, that 
“cargo is carried at the risk of the 
owner,” does not relieve carrier of 
responsibility for breakage caused by 
negligence, particularly as Harter 
Act expressly prohibits insertion in 
any bill of lading of any agreement 
relieving owner of any vessel trans- 
porting merchandise from ports of 
U. 8., from liability arising from 
lt SASS Sh TE I 


Deletion of par. 7 of conditions on 
Govt. bill of lading re nonapplica- 
bility to U. 8. of time limitations on 
filing claims and suits contained in 
commercial bill of lading cannot 
bring into operation such limitations 
even though Govt. bill of lading 
provides that conditions of commer- 
cial bill of lading govern except 
where specifically provided other- 


Inability of Federal Surplus Com- 
modities Corp. to make loss, dam- 
age, etc. adjustments in connection 
with its shipments, within period 
set forth in sec. 2, commercial bill of 
lading, will not foreclose right tosuch 
adjustments, and if carriers object 
to withholding amounts to compen- 
sate for such loss, etc., from current 
transportation payments, matter 
should be referred to G. A. O. for 


Insurance. See Insurance, property, public. 


Employees: 
Details: 
Pay, travel expense, etc., of medical of- 
ficers: 

Pay and allowance expenditures in con- 
nection with Public Health Service 
medical officers detailed for duty on 
vessels of Coast and Geodetic Sur- 
vey under act of Apr. 26, 1939, are 
for reimbursement to Public Health 
Service from 1940 Coast and Geo- 
detic Survey appropriation for ‘‘ Pay 
of officers and men on vessels” rather 
than “Pay, commissioned officers”’ 

Traveling expense, and transportation 
of household effects, reimbursable 
expenditures in connection with 
Public Health Service medical of- 

* ficers detailed for duty on vessels of 
Coast and Geodetic Survey under 
act, Apr. 26, 1939, may be reimbursed 
to Public Health Service from 1940 
appropriations for ‘‘Traveling Ex- 
penses, Department of Commerce,”’ 
and “Coastal Surveys, Coast and 
Geodetic Survey,”’ respectively 

Pay, etc. changes: 
Reorganization of Government agencies: 

Fiscal year 1940 prohibitory personnel 
compensation and _ classification 
change provisions of sec. 10 (b), 
Reorganization Act of 1939, are not 
applicable to automatic increases in 
pay for length of service of regular 
and reserve officers of Public Health 
Service if said increases are those 
authorized under laws and regula- 
tions of Public Health Service 

Fiscal year 1940 prohibitory personnel 
compensation and _ classification 
change provisions of sec. 10 (b), Re- 
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PUBLIC HEALTH SERVICE—Oon. 


Employees—Continued. 
Pay, ete. changes—Continued. 
Reorganization of Government agen- 
cies—Continued. 
organization Act of 1939, do not deny 
Public Health Service officer, as- 
signed to leprosy duty, 50% increase 
in pay provided by law for such 


Fiscal year 1940 prohibitory personnel 
compensation and _ classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not deny 
Public Health Service officer in- 
creased allowance—such as rental al- 
lowance—where there is change in 
officer’s dependency status or va- 
cating of government quarters, dur- 


Fiscal year 1940 prohibitory person- 
nel compensation and classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not pro- 
hibit commissioning in reserve corps 
of Public Health Service for active 
duty and at higher rate of compen- 
sation, of medical or dental interne 
who has been discontinued or has 
resigned, established practice in this 
respect being in nature of regulation 
and thus having been continued in 
force under sec. 8 (c) of act 

Fiscal year 1940 prohibitory personnel 
compensation and _ classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not pro- 
hibit promotion of Public Health 
Service reserve officer to grade of 
passed assistant surgeon in accord- 
ance with regulations of Public 
Health Service, provisions of which 
are continued in force by sec. 8 (c) 


Fiscal year 1940 prohibitory personnel 
compensation and _ classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, do not pro- 
hibit reduction in grade and com- 
pensation of Public Health Service 
officers for disciplinary reasons 

Pay statutes applicable to commis- 
sioned officers of Public Health Ser- 
vice which was transferred to Fed- 
eral Security Agency by Reorgani- 
zation Plan No. 1, and administra- 
tive regulations issued pursuant 
thereto prescribing rates based on 
tank, service, etc., continue to oper- 
ate because of sec. 8 (c), Reorganiza- 
tion Act of 1939 

Public Health Service Officer placed 
on “waiting orders’ during period 
of fiscal year 1940 prohibitory person- 
nel compensation and classification 
change provisions of sec. 10 (b), Re- 
organization Act of 1939, and who 
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Employees—Continued. 
Pay, etc. changes—Continued. 

Reorganization of Government agen- 

cies—Continued. 
does not have his grade changed, 
may receive ‘‘waiting orders pay”’ 
at rate and under conditions stated 
in applicable regulations. ‘ 
Regular commissioned officers of Pub- 
lie Health Service whose promotions 
in rank are due during fiscal year 1940 
may be promoted in grade, and paid 
pay and allowances of higher grade, 
notwithstanding prohibitory per- 
sonnel compensation and classifica- 
tion change provisions, of sec. 
10 (b), Reorganization Act of 1939, 
if promotions and pay increases are 
those authorized under laws and 
regulations uf Public Health Serv- 
i tentttintian a tat waliinidien tabee . 
Since neither applicable statutes nor 
regulations prescribe rules for termi- 
nating commissions in lower grade, 
and recommissioning in higher rank, 
reserve officers of Public Health 
Service, fiscal year 1940 prohibitory 
personnel compensation and classi- 
fication change provisions of scc. 
10 (b) of Reorganization Act of 1939, 
are for application in said respect to 
IE GI eeitintdectua meninges nce 


PUBLIC LANDS: 


See Sales, public lands, 


PUBLIC UTILITIES: 


See Electricity; Telephones; Water. 


PUBLIC WORKS ADMINISTRATION: 


Employees—compensation, etc., changes— 
reorganization of Government agencies— 
1949 prohibitory personnel compensation 
and classification change provisions of sec. 
10 (b), Reorganization Act of 1929, are 
applicable notwithstanding word ‘‘trans- 
ferred’ is not used in reorganization 


Projects. See Projects. 


PUERTO RICO: 


Fees in citizenship proceedings—fee pio- 
vided by act, Apr. 19, 1934, in naturaliza- 
tion of aliens generally, should be charged 

Projects—collections—revolving fund limi- 
tations—revolving fund established under 
act, Feb. 11, 1936, from receipts from 
projects in Puerto Rico financed from 
special fund set up from funds appropriat- 
ed hy Emergency Relief Act of 1935, should 
not be credited with receipts from opera- 
tions financed out of subsequent Emer- 
gency Relief Appropriations, such receipts 
being for deposit as ‘“‘Miscellaneous Re- 


PURCHASES: 


See, also, Appropriations, availability. 
Automobiles, trucks, etc, See Vehicles. 
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QUARTERS: 


In kind. See Compensation, allowances. 
Quarters allowance: 


Page | QUARTERS—Continued. 
Quarters allowance—Continued. 
“temporary service” in foreign country, 


Army enlisted men—furloughs—where 
Army enlisted man was assigned to 
quarters and hence was not receiving 
quarters allowance on day before he 
went on authorized furlough with in- 
structions tu report, upon expiration 
thereof, at place of embarkation for new 
station, he may not be paid quarters 
allowance during furlough even though 
such allowance is authorized in orders, 
such order being contrary to act, Apr. 
15, 1926, which requires receipt of such 
allowance at permanent station as pre- 
requisite to its continuance while absent 


Navy enlisted men: 
Change of station: 

Where Navy enlisted man departs 
before 6:00 p. m., upon permancnt 
change of station, and Pullman ac- 
commodation or lodging is furnished 
for night of day of departure from 
old station, no station quarters al- 
lowance is payable for said day, 
travel status being involved and 
allowance credits being subject to 
Table No. ITA of E. O., but as Pull- 
man accommodations furnished 
would pertain to day preceding day 
of arrival at new station, station 
quarters allowance may be paid for 
date of arrival at new station 

Where Navy enlisted man, upon per- 
manent change of station, departs 
from old station before 6:00 p. m., 
and reports to new station on same 
day, no station quarters allowance is 
payable at old station as for day of 
departure, but if no quarters were 
furnished at new station, quarters 
allowance may be paid for that day 
as date of arrival at new station .... 

Where Navy enlisted man, upon per- 
manent change of station, reports at 
new station on day of departure 
from old station and quarters were 
furnished at old station, station 
quarters allowance may be paid for 
day of arrival at new station 

Concurrent travel and station allow- 
ances—allowances provided by Tables 

I and II of E. O. 72%, Feb. 14, 1936, 

for subsistence and quarters to en- 

listed men under varying conditions 
are not cumulative but exclusive one 
of the other, and when conditions of 
one Table are applicable there is no 
intent or purpose to allow at same 
time allowances under other Table_.. 
Temporary service in foreign countries— 
Agriculture Department é¢mployees— 
while sec. 1 (b) (3), Reorganization Plan 
No. II, provides Sec. of Agriculture may 
designate any officer in bis Dept. for 


where foreign place to which an officer 
is so detailed is administratively fixed 
as his permanent station for period of 
detail without allowance for subsistence 
under Subsistence Act of 1926, he may 
be regarded as “having permanent station 
in a foreign country” within meaning 
of act of June 26, 1930, providing a quar- 
ters allowance for employees so sta- 


Rental allowance: 


Adequacy of quarters—assigned quarters 
undergoing repairs— Public Health Serv- 
ice officer who is assigned public quarters 
and departs from pernianent station on 
leave at expiration of which he is to report 
back to same station, is not entitled to 
rental allowance for period during leave 
when quarters were asserted to have been 
uninhabitable because of repairs being 
made, notwithstanding authorization, 
prior to officer’s request for leave, for 
vacating premises during repair, there 
being no authority under regulations for 
termination of quarters assignment 
where an officer departs on leave at expi- 
ration of which he is to report back to 
same permanent station 


Dependents—marriage within adminis- 
tratively restricted period—allowances 
for lawful wife paid to Naval Reserve 
aviation cadets who breach their agree- 
ment not to marry during first two years 
of active duty will not be questioned un- 
less disciplinary action by department 
takes form of separation from service, 
either by relief from active duty or dis- 
charge from Naval Reserve.........-..- 


Navy officers—‘‘sea duty’—navul officer 
assigned to duty in command of a vessel 
of the Navy, must be regarded as on sea 
duty and, if an officer without depend- 
ents, is not entitled to rental allowance 
while on such duty, notwithstanding 
Commandant of Naval District, based 
on officer's representations as to discom- 
forts in living aboard ship, expressed 
opinion that quarters on board vessel are 
not suitable for living quarters and 
should be considered as not available 
insofar as rental allowance is concerned, 
and that Burean of Navigation considers 
service on involved vessel as shore duty 
for purposes of record and rotation of 


Public Health Service officers—eflect of 
1939 Reorganization Act promotion ban 
—fiseal year 1940 prohibitory personnel 
compensation and classification chanze 
provisions of sec. 10 (b), Reorganization 
Act of 1939, do not deny e Public Health 
Service officer increased allowance—such 
as rental allowance—where there is 
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Page | RATIONS—Continued. 
Commutation—Continued. 


change in officer’s dependency status, 
or vacating of Government quarters, 


Retired personnel—active duty—Marine 
Corps officer, retired for wounds in 
battle, before June 30, 1922, was, by sec. 
17 of act of June 10, 1922 saved right to 
active and retired pay on basis of pay 
laws in effect on June 30, 1922, and “full 
pay,” which said sec. 17 provides for 
retired officers on active duty, is full pay 
based on retired pay under act May 11, 
1908, and sec. 1262, R. S., where higher 
than pay provided by act of June 10, 
1922, but full allowances under said sec- 
tion are allowances prescribed by act, 
June 10, 1922, for officer’s rank and length 
of service 


RAILROAD RETIREMENT BOARD: 


Jurisdiction— annuity awards and pay- 
ments—where railroad retirement annuity 
checks drawn to order of annuitant payee 
were deposited in a bank upon indorse- 
ment of his guardian prior to the annui- 
tant’s death under such circumstances that 
bank acquired certain rights against U. 8. 
as to proceeds even though Treas. of U. 8. 
declined to pay them because they were 
not indorsed by the payee, the proceeds 
lose their identity as annuities due a sur- 
viving spouse for payment by Railroad 
Retirement Board and become amounts 
claims for which are for settlement by 
General Accounting Office 


RATIONS: 


Commutation: 

Army enlisted men—furlough rate v. per- 
manent station subsistence allowance 
rate—Army enlisted man who was re- 
ceiving fractional subsistence allowance 
at permanent station at time he was 
granted furlough with instructions to 
report, upon expiration thereof, at place 
of embarkation for new station to which 
he had been ordered effective as of date 
of expiration of furlough, is entitled, un- 
der applicable Army regulations, to fur- 
lough ration during such absence from 
permanent station, and not to subsist- 
ence allowance authorized by act, Apr. 
15, 1926, as amended, even though pay- 
ment of latter allowance is provided for 
in orders 

Status as “Compensation and allow- 
ances’’—lighthouse personnel com- 
missioned Coast Guard warrant offi- 
cers—in measuring compensation of 
commissioned warrant officer of Coast 
Guard appointed from civilian position 
of master of lighthouse tender pursuant 
to sec. 4 (a), act, Aug. 5, 1939, commuta- 
tion of rations payable in connection 
with civilian position for fiscal year 1940 


under regulations of former Lighthouse 
Service which was consolidated with 
Coast Guard under Reorganization Plan 
Il, may be considered part of annual 
pay and allowances under sec. 7, of act 
which saves, to any person commis- 
sioned pursuant to act, total annual 
compensation and allowances he was 
receiving on date of commission 


National Guard enlisted men—during hos- 


pitalization—act, July 15, 1939, authoriz- 
ing Secy. of War to provide for hospitaliza- 
tion and medical treatment of persons in 
active military service ‘‘without reference 
to their line-of-duty status’’ does not affect 
tule of accounting officers that where en- 
listed member of National Guard, par- 
ticipating in encampment under sec. 94, 
National Defense Act, contracts disease 
not in line of duty, payment of expenses 
ineurred for hospital and medical treat- 
ment incident to such disease after ter- 
mination of encampment, including ra- 
tions while in a Govt. hospital, is not 


REAL ESTATE: 
Acquisition: 


Condemnation: 
Appropriation availability: 

Where option on land was accepted 
but satisfactory conveyance is not 
possible without condemnation, and 
such proceedings are instituted 
under circumstances amounting to 
continuation of original transaction, 
original appropriation would remain 
chargeable with payment for con- 
demned land irrespective whether 
condemnation proceedings were con- 
summated—or initiated—before or 
after appropriation lapsed, even 
though settlement could be made 
only by having claims reported to 


Where option on land was accepted 
but. satisfactory conveyance is not 
possible without condemnation, 
payment may be made from appro- 
priation obligated by option accept- 
ance provided condemnation is con- 
tinuation of original transaction, 
but in case of administrative delay 
or failure to proceed amounting to 
abandonment of option transaction, 
any subsequent action toward con- 
demnation would be new and sepa- 
rate transaction under appropria- 
tions then currently available... 

Payment procedure—Federal funds de- 
posited in court registry with declara- 
tion of taking for site for Jefferson Na- 
tional Expansion Memorial project, 
not needed in individual cases because 
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REAL ESTATE—Continued. 
Acquisition—Continued. 
Condemnation—Continued. 
of court awards in lesser arnounts than 
those deposited, may be used to sup- 
plement amounts deposited in other 
cases where court awards are in excess 
of deposits made _- 
Land: 
Appropriation availability: 
Appropriation for “purchase of lands, 
interests therein, and temporary use 
thereof as authorized by law,” 
would be ineffective, insofar as ac- 
quisition of lands or interests therein 
is concerned, unless there be else- 
where specific statutory authority 
for such acquisitions Jie 
Land for use in connection with Seneca 
Indian Schoo! may be purchased by 
Secretary of Interior from “Indian 
Moneys, Proceeds of Labor, Seneca 
School’’ in view of broad discretion- 
ary authority granted by act, May 
17, 1926, and that prohibition of sec. 
3736, R. 8., against purchase of land 
“on account of the United States, 
except under a law authorizing such 
purchase”’ is not applicable to such 
purchase which, even though titled 
in U. S., is held in trust for school _-. 
Payment procedure—Federal funds de- 
posited in court registry with declara- 
tion of taking for site for Jetlerson Na- 
tional Expansion Memorial project, 
not needed in individual cases because 
of court awards in lesser amounts than 
those deposited, may be used to sup- 
plement amounts deposited in other 
cases where court awards are in excess 
of deposits made 


Options—appropriation obligation ._-._- .- 


Titles: 
Jurisdiction: 

Fact that head of agency is authorized 
to acquire easements by condemna- 
tion as well as by purchase does not 
justify dispensing with requirement 
of sec, 355, R. 8., for Attorney Gen- 
eral’s approval of title where ease- 
ments are purchased 


Payments for power transmission line 
easements for Bonneville F'roject 
unauthorized without obtaining At- 
torney General’s approval of titles 
pursuant to sec. 355, R. 8 


Power transmission lines, together 
with their towers, poles, and appur- 
tenances, to be erected by Govt. on 
lands in which easements are ob- 
tained, are within term ‘‘other pub- 
lic building of any kind whatever” 
as used in sec. 355, R. S., which re- 
quires Attorney General’s approval 
of titles to lands acquired for pur- 
poses of the statute 
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REAL ESTATE—Continued. 


Acquisition—Continued. 
Titles—Continued. 
Jurisdiction—Continued. 

Sec. 355, R. 8. requiring Attorney Gen- 
eral’s approval of titles to land pur- 
chased by U. 8. for erecting “any 
armory, arsenal, * * * or other 
public building of any kind what- 
ever,”’ has been generally interpreted 
and applied over almost a century as 
extending to land purchases whether 
contemplated improvements were 
“public buildings,” in ordinary or 
popular sense, or were public works 

Deeds—effect prior to delivery and accept- 
ance—essential to validity of a deed as con- 
veying title that there be delivery of deed 
and acceptance of instrument by grantee _- 

Easements—title approval requirements— 
Bonneville project—payments for power 
transmission line easements for Bonneville 
Project unauthorized without obtaining 
Attorney General’s approval of titles pur- 
suant to sec. 355, R. 8_. 

Land: 

Acquisition. See Real Estate, acquisition, 
land. 
Public—sales. See Sales, public lands. 

Title jurisdiction—where claim for rental for 
use, etc., of land by C. C. C. was disal- 
lowed because records show U. 8. entered 
by permission of a State under State’s rep- 
resentation of title, and, subject only to 
doubtful tax claim by claimant, payment 
of claim may not be authorized upon re- 
view on basis of another abstract of title 
furnished by claimant showing subsequent 
entries purporting to establish in claimant 
title to land in question, there being no 
jurisdiction in G. A. 0. to adjudicate title 
upon facts presented by only one of inter- 
ested parties, or to adjudicate on any basis, 
an issue of title such as here involved 


REALLOCATIONS: 


See Classification, reallocation, 


REAPPOINTMENTS: 


See Appointments. 


RECESS APPOINTMENTS: 


See Appointments, presidential. 


RECLAMATION SERVICE: 


Consultants—interpretation of statutory 
authority for employment—since act, Feb. 
28, 1929, authorizing employing “on im- 
portant reclamation work five consulting 
engineers, geologists, and economists,” 
clearly indicates reclamation work in 
general and not that each dam, etc., is 
separate under the employment limitation, 
no authority to vary legislative intent, as 
so expressed, by considerations outside 
statute even though deficiencies in lan- 
guage are supposed to exist because of 
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RECLAMATION SERVICE—Con. Page | RENT—Continued. Page 
clerical error or inadvertence, but as Not covered by lease—Continued. 


statute expressly enumerates engineers, 
geologists, and economists preceded by 
word “‘five,”’ five of each of three classes, 
may be employed at one time 


REENLISTMENT ALLOWANCE: 
See Gratuities. 


REGULATIONS: 


Proposed—requests for decisions on—where 
decision as to expenditures of appropriated 
funds under proposed regulation is desired, 
it is preferable that draft of regulation as 
proposed be submitted rather than sub- 


interested parties, or to adjudicate on 
any basis, an issue of title such as here 
involved 


Basis for payment—so-called lease entered 
into after period purported to be covered 
thereby does not impose obligation 
greater than otherwise existed, and as 
there was a lease covering same property 
for period immediately prior thereto, 
and as general rule is that if tenant holds 
over after expiration of lease with express 
or implied consent of landlord, but with- 
out new agreement, law implies con- 
tinuance of tenancy upon same terms as 


mitting only legal question involved in original agreement, payments for 
period subsequent to original lease are 
REMAINS: for computation on basis of original and 


See Transportation, remains. not so-called lease 


RENT: RENTAL ALLOWANCE: 


Automobiles, trucks, etc. See Vehicles. See Quarters. 
Empty containers—demurrage—data for 


; REPAIRS AND IMPROVEMENTS: 
payments 53 


Equipment: Property, private: 


Government employee contracts—Forest Improvements: 
Service loss or damage claims—em- Landing field in foreign country—funds 
ployees of Forest Service, required appropriated for “Air Corps, Army” 
under administrative regulations to in acts, Apr. 26, 1939, and July 1, 1939, 
furnish saddle and other animals or may not be used for improvement of 
motor vehicles and equipment necessary foreign private landing field for use in 
for performance of their official duties, emergency by U. 8. Army planes, pro- 
may be reimbursed for loss of, or damage vision for ‘operation of airships’ not 
to, such property, provided it was under authorizing establishment of landing 
contract for hire or lease for use of Forest bases; provision for ‘‘establishment of 
Service as authorized by act, Jan. 31, landing and take-off runways’’ not 
1931 _ - referring to runways on such privately 
owned property; and use of such funds 
for foreign military landing base pur- 
poses, requiring clear expression there- 
for by Congress. 


Relief projects—applicability of mini- 
mum wage provisions—contracts for 
rental of other than owner-operated 
equipment, made under Emergency 
Relief Appropriation Act of 1939, should Relocating fences under Federal road 
not contain provisions that contractor project—where fences erected by priv- 
pay equipment operators not less than ate property owners are within rights- 
prevailing rate of pay as determined of-way as widened for highway 
by Work Projects Adm. for locality in improvements under W. P. A. and 
which services are performed_...__--- Public Roads Adm. projects, and their 

removal is incident to clearing new 

roadway, and resetting is in the public 
benefit, there is no objection to use of 

Not covered by lease: project labor, paid for with Federal 
Adverse title claims—where claim for funds, for resetting fences, but furnish- 

rental! for use, etc., of land by C. C. C. ing of new material is objectionable as 
was disallowed because records show an improving of private property. Rule 
U. 8. entered by permission of a State applicable to projects in localities 
under State’s representation of title, and, where applicable laws require road 
subject only to doubtful tax claim by building agency to erect and maintain 
claimant, payment of claim may not be fences, distinguished 

authorized upon review on basis of Property, public—improvements—assess- 
another abstract of title furnished by ments. See Tazes. 

claimant showing subsequent entries 

purporting to establish in claimant title REPORTS: 

to land in question, there being no juris- Administrative—disputed questions of fact— 
diction in G, A. O. to adjudicate title debtor’s unsupported denial of liability— 
upon facts presented by only one of where administrative office has reported 


See, also, Equipment, hire, 
Leases. See Leases. 
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Page | RETIREMENT—Continued. 
Civilian—Continued. 


REPORTS—Continued. 
facts in connection with depredations on 


mails together with finding that former 
postal employee is responsible for loss 
sustained by Govt., a prima facie case is 
established which may not be overcome by 
former employee's mere categorical denial - 
Private investigations—prospective employ- 
ees—appropriated moneys not available 
for personal history reports on prospective 
Govt. employees in absence of specific 
authority, and provision in 1940 Social 
Security Board appropriation, ‘‘for tem- 
porary employment of persons or organiza- 
tions, by contract or otherwise, for special 
* * © statistical, translating and re- 
porting, engineering, and organizational 
services,” is not such specific authority as 


RESIGNATIONS: 


See Compensation; Officers and Employees, 
etc. 


RETIREMENT: 


Carriers’ employees—annuitics—deceased 
payees—where railroad retirement annuity 
checks drawn to order of annuitant payee 
were deposited in a bank upon indorse- 
ment of his guardian prior to the annui- 
tant’s death under such circumstances 
that bank acquired certain rights against 
U. 8. as to proceeds even though Treas. 
of U.S. declined to pay them because they 
were not indorsed by the payee, the pro- 
ceeds lose their identity as annuities due 
8 surviving spouse for payment by Rail- 
road Retirement Board and become 
amounts claims for which are for settlement 
by General Accounting Office 

Civilian: 

Annuities: 

Composition—annuities under Civil 
Service Retirement Act are of two 
parts; part one is part guaranteed by 
Govt. and computed on length of serv- 
ice regardless of amount to credit of 
employee in retirement fund, and part 
two is part purchased by employee’s 
deposits computed without regard to 
length of service 

Partial past service deposit failure— 
annuities under Civil Service Retire- 
ment Act are of two parts; part one is 
part guaranteed by Govt. and com- 
puted on length of service regardless of 
amount to credit of employee in retire- 
ment fund, and part two is part pur- 
chased by employee’s deposits com- 
puted without regard to length of 
service, and mere failure of employees 
to deposit full amount needed for 
period from Aug. 1, 1920—eflective 
date of retirement act for salary deduc- 
tion purposes—to subsequent date 
when brought within purview of act, 
does not deprive them of either part 


Annuities—Continued. 
one computed on all service, or so 
much of part two as can be purchased 
by the deposits actually made 
Set-off. See Set-off, retirement annuities. 
Signature car¢c—use procedure 
Beneficiaries—designation cancellation— 
where decedent, by last will, destroyed 
trust reposed in bank under prior desig- 
nation thereof as beneficiary of sum to 
credit in Civil Service Retirement Fund, 
and bank disclaims interest in fun1, 
there is no objection to payment of 
sum as though no beneficiary had been 


Deductions: 
Refunds: 

Employee retired under different 
law—where department concerned 
has determined that former em- 
ployee was entitled to retirement 
under Lighthouse Retirement Act 
of June 20, 1918, because of which he 
was not entitled to benefits unter 
Civil Service Retirement Act of 
May 22, 1920, as amended, no ob 
jection to refund of civil service 
retirement deductions provided no 
interest is allowed on amount so 


Involuntary transfers: 

Foreign Commerce Service em- 
ployees who had status under 
Civil Service Retirement Act, 
before July 1, 1939, and who, by 
reason of Reorganization Plan 
No. 2, were transferred on that 
date to State Dept. and became 
subject to Foreign Service Retire- 
ment Act, are entitled only to 
refunds of retirement deductions 
credited to their individual ac- 
counts, with interest, notwith- 
standing their transfers were in- 
voluntary, and not to total 
amounts of deductions, with inter- 
est, refundable in cases of employ- 
ees involuntarily separated from 


Proviso of sec. 12 (b), Civil Service 
Retirement Act, prescribing a 
different basis for computing 
refunds of retirement fund moneys 
when separations from service are 
involuntary than when separations 
are voluntary, does not authorize 
refunds in cases of transfers to posi- 
tions not within purview of act, in 
any manner other than that pro- 
vided by general provisions of 
said section which makes no dis- 
tinction between voluntary and 
involuntary transfers 

Set-off. See Set-off, retirement deduc- 
tions. 
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RETIREMENT—Continued. Page Page 


Civilian— Continued. 


RETIREMENT— Continued. 
Foreign Service—Continued. 


District of Columbia teachers—credit for 
prior service on reappointment—where 
teacher in D. ©. public schools was 
transferred to position of Director of 
Community Centers which she held 
for more than 5 years, and after transfer 
she was regarded as other than teacher, 
she must be regarded as having been 
“separated from teaching service * * * 
for more than five years,” within mean- 
ing of sec. 9, Teachers’ Retirement Act, 
and not entitled to purchase longevity 
credit for retirement under said act for 
any period prior to reappointment as 
teacher after service with Community 


Jurisdiction—whether an employee is 
entitled to retirement under any particu- 
lar retirement act is for determination 
primarily by head of establishment 
charged with duty of administering 
applicable retirement act 

Retired employees making deposits for 
past service—after adjudication of his 
civil service retirement annuity claim, 
person may not elect to make deposits in 
retirement fund to cover periods of 
service during which he was not within 
operation of Civil Service Retirement 
Act, such deposits being authorized 
in case of “employees” only, as distin- 
guished from annuitants 

Retroactive eligibility—effect of act, Mar. 
27, 1922—provisions of act do not author- 
ize retirement status to former employee 
in classified service whose ineligibility 
for retirement under Civil Service 
Retirement Act of May 22, 1920, became 
fixed under law in effect at the time, by 
his transfer to an unclassified position 
and separation from service prior to said 


Voluntary deposits—refunds—voluntary 
deposits made for purchase of additional 
annuity under sec. 4, act, Aug. 4, 1939, 
amending Civil Service Retirement Act, 
may not be refunded to employee at time 
of his retirement 

Deductions—set-off. See Set-off, retirement 

deductions. 

Foreign Service: 

Retired officers making deposits for past 
service—retired Foreign Service officers 
or annuitants may not increase annuity 
by purchasing additional rey 
credits under act, Aug. 5, 1939. ........ . 

Service credits—other Government serv- 
ice—act, Aug. 5, 1939, provides that 
Foreign Service officer may purchase 
service credit for retirement purposes for 
other Govt. service, if such service is 
after July 1, 1924, but (1) a part only can- 
not be purchased; (2) no service credit 
purchased can be credited until full sum 
has been paid; (3) no credit can be given 
for Govt. service prior to July 1, 1924, 


until contributions and interest have 
been fully paid for all such service after 


Uniform retirement act applicability— 
uniform retirement date provision of 
act, Apr. 23, 1930, is applicable to retire- 
ment under Foreign Service amendatory 
retirement act of July 19, 1939, notwith- 
standing provision in later act that 
annuity of particular class of retired 
officers shall commence on date officer 
“complies with all the requirements of 
law to entitle him to such annuity” 


Voluntary deposits—ambassadors, min- 
isters, ete.—under act of July 19, 1939, 
permitting-ambassadors, ministers, and 
others to become entitled, after 20 years 
of service, to benefits of Foreign Service 
Retirement and Disability system upon 
paying into related fund a special con- 
tribution for each year of such employ- 
ment subsequent to July 1, 1924, with 
interest as therein specified, 20 years of 
service should be considered a condition 
precedent and required actually to be 
performed before eligibility is attained 
or contribution authorized. 


Lighthouse Service: 


Concurrent military pension—inhibition 
of sec. 4715 R. S., against payment of 
more than one “‘pension’’ at same time 
to same person does not affect right to 
retirement pay of person retired under 
Lighthouse Service Retirement Act of 
June 20, 1918, notwithstanding he is, 
also, entitled to and receiving pension 
for Spanish American War Service—such 
service not having been counted in the 
computation of the retirement pay-...-- 

Scope of act—jurisdiction—where depart- 
ment concerned has determined that 
former employee was entitled to retire- 
ment under Lighthouse Retirement Act 
of June 20, 1918, because of which he was 
not entitled to benefits under Civil Serv- 
ice Retirement Act of May 22, 1920, as 
amended, no objection to refund of civil 
service retirement deductions provided 
no interest is allowed on amount so 


Military, naval, etc.: 


Effective date—disability finding ap- 
proval—sec. 1453, R. 8., is to be con- 
strued in light of previous act on same 
subject and as requiring that an officer’s 
retirement thereunder become effective 
immediately upon President's approval 
of administrative recommendation for 
retirement and not as authorizing retire- 
ment, except as provided under Uniform 
Retirement Date Act of 1930, at some 
later effective date 

Reemployment—compensation restric- 
tions. See Compensation, double, retired 
Personnel, 
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RETIREMENT—Continued. 
Pay. See Pay, retired. 
Signature card—use procedure 

ROADS: 


Construction: 

Relocating private fences—appropriation 
availability—where fences erected by 
private property owners are within 
rights-of-way as widened for highway 
improvements under W. P. A. and Pub- 
lic Roads Adm. projects, and their re- 
moval is incident to clearing new road- 
way, and resetting is in the public bene- 
fit, there is no objection to use of project 
labor, paid for with Federal funds, for 
resetting fences, but furnishing of new 
material is objectionable as an improv- 
ing of private property. Rule applica- 
ble to projects in localities where applica- 
ble laws require road building agency to 
erect and maintain fences, distinguished - 

Relocating private telephone lines, ete — 
appropriation asvailability—while, in 
absence of specific authority, appro- 
priated moneys are not available for 
removing and resetting privately main- 
tained telegraph and telephone poles, 
wires, etc., located upon public lands or 
reservations, where such poles, ete., are 
on lands belonging to Indian pueblos 
under communal title—as distinguished 
from reservations and Indian lands gen- 
erally—and, hence, not on “public 
lands,” cost of removing and resetting 
poles, ete., in connection with certain 
highway projects, may be paid from ap- 
propriations otherwise available for 

SALES: 


Helium—treceipts—availability for personal 
services at seat of government—moneys 
received from sale of helium, ete., to other 
than Govt. agencies, may be used for per- 
sonal services at seat of Government 
necessarily incident thereto, notwith- 
standing seat of government employment 
limitations of acts of Aug. 5, 1882, and June 
22, 1906 ~~ pene ae 
‘roceeds—disposition—cash price in lieu of 
trade-in value—authorization in act, May 
11, 1939, for exchange of obsolete, ete. ord- 
nanee machines and tools for new machines 
and tools, contemplated ‘‘exchange’’ other 
than in restricted sense of article for artide 
without reference to money value, and 
intended established procedure with re- 
gard to “exchange” statutes generally, 
that is, exchanging of old equipment in 
part payment for new on a cash bid, as 
well as exchange allowance for old equip- 
ment, basis, with deposit of proceeds as 
miseellaneous receipts where cash bids 
ex¢ ed exehange allowance offers 
Public lands: 

Priee edjustment—subsequently diseov- 

ered deficiencies 


F 


Page 
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45 
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SALES— Continued 
Public lands—Continued. 

Price determination—validity of provision 
for arbitrators—no authority for estab- 
lishing boards of arbitration to determine 
rights of U. 8. in absence of statutory 
provision, and neither Emergency Re- 
lief Act of 1935, nor E. O. 7057, May 28, 
1935, establishing Puerto Rico Recon- 
struction Administration pursuant 
thereto, authorizes provision in lease 
containing purchase option, that in case 
of disagreement as to selling or purchase 
price arbitrators shall be appointed to 
determine same 


SATURDAYS: 


See Sundays and Holidays. 


i 
See Colleges, Schools,and Unirersities; District 
j of Columbia, schools. 

i 


| SEAMEN: 


| Destitute American: 
Transportation 
Last service on foreign vessel—person 
who last served as ship’s surgeon on 
foreign vessel and who has not served 
as ship’s surgeon, or otherwise as a 
seaman, on an American vessel for 
nearly three years, is not a bona fide 
member of American merchant marine 
within meaning of sec. 4577, R. 8., and 
is not entitled to relief and transporta- 
tion to U. 8. provided by that section 
for destitute American seamen 
Neutrality Act violations—American 
seamen who last served on foreign 
vessel, is not deprived of eligibility for 
relief and repatriation when in desti- 
tute circumstances because of having 
proceeded into combat area in viola- 
tion of sec. 3 (a), Neutrality Act of 
1939, if he be otherwise entitled thereto 
under applicable law and regulations. 
Status of “ship’s surgeon” under term 
“seamen”—term “seaman” as used 
in sec. 4612, RK. 8., embraces a “‘ship’s 
surgeon” for purposes of sec. 4577, R. 
8., which provides for relief and trans- 
portation to U. 8. of destitute Ameri- 
can seamen gitcsinbeanienelinidadiaatiinn 


SERVICES BETWEEN DEPARTMENTS 
AND ESTABLISHMENTS: 


See Appropriations, transfers, between depart- 
ments and establishments; Departments and 
Establishments 

SET-OFF: 

Compensation. 

holding. 
Contracts—Walsh-Healey Act violations 
under other contracts—provision in Waish- 
Healey Act, for withholding moneys due 
U. 8. by reason of « contractor's viola- 
tion of its contract stipulations, from 


See Compensation, with- 





| 
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SET-OFF—Continued. 


amounts otherwise due on any such con- 
tracts, or for recovery by suit, does not bar 
exercise by Govt. of common-law right to 
set off amounts due contractor under other 
contracts in liquidation of such an indebt- 


Pay. See Compensation, withholding. 
Railroad earnings—property damage and 
loss claims—Federal Surplus Commodi- 
ties Corp.—inability of Federal Surplus 
Commodities Corp. to make loss, damage, 
etc. adjustments in connection with its 
shipments, within period set forth in sec. 
2, commercial bill of lading, will not fore- 
close right to such adjustments, and if 
carriers object to withholding amounts to 
compensate for such loss, etc. from current 
transportation payments, matter should 
be referred to G. A. O. for settlement---. 
Retirement annuities—sick leave ad vances— 
retirement of employee upon attaining op- 
tional retirement age of 60 fixed by sec. 1, 
Civil Service Retirement Act of May 29, 
1930, for certain employees of navy yards, 
is voluntary separation from service with- 
in meaning of sec. 11, Sick Leave Regula- 
tions which requires refunds for over- 
drawn sick leave in cases of voluntary 
separation, as distingusihed from involun- 
tary separation such as retirement for age 
or disability, and amount paid employee 
for advanced sick leave which was un- 
earned at time of retirement should be 
deducted from his retirement annuity 
Retirement deductions: 
Annual leave advances: 

Adjustment upon separation from 
service—where an employee dies be- 
fore indebtedness for overdrawn 
annual leave in prior calendar year 
has been liquidated, balance of in- 
debtedness is automatically cancelled 
under sec. 4 (b) of Uniform Annual 
Leave Regulations effective January 1, 
1938, but if employee resigns, balance 
should be liquidated by set-off against 
any salary due him, or against amount 
to his credit in retirement fund... .. A 

Collections for overdrawn annual leave 
in any year should be made during 
next year from first and subsequent 
payments of compensation due em- 
ployee, but where determined admin- 
istratively that financial condition of 
employee so justifies, deductions may 
be in installments not to extend be- 
yond current year—due regard to be 
given to protecting interest of U. 8.— 
and no charge should be raised in such 
cases against retirement fund as long 
as employee remains in service 

Embezzlement—employee’s unsupported 
denial of responsibility—where admin- 
istrative office has reported facts in con- 
nection with depredations on mails 
together with finding that former postal 
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705 


705 


Retirement deductions—Continued. 
employee is responsible for loss sustained 
by Govt., a prima fecie case is established 
which may not be overcome by former 
employee's mere categorical denial, and 
amount found due U. 8S. may be set off 
against amount otherwise due former 
employee from retirement fund__- : 

Taxes—contract payments withheld for 

benefit of contractor’s employees—where 
Govt., in paying under a contract, with- 
held amount for benefit of contractor’s 
employees pursuant to provisions of 
Walsh-Healey Act, it is mandatory that 
said funds be placed in special deposit 
account and made available to Sec. of Labor 
for payment to employees entitled thereto, 
and funds so withheld may not be applied 
in liquidation of contractor’s indebted- 
ness to Govt., for unpaid taxes. . ‘ 

Transportation charges. See Set-Off, rail- 

road earnings. 


SIGNATURES: 


See, also, Names. 

Pencil—bids and contracts—while use of 
lead pencil in signing Govt. contracts is 
not prohibited by law, such use should be 
discouraged, and there is no objection to 
inclusion in invitations for bids of direc- 
tory—rather than mandatory—provision 
that signatures be in ink or indelible 
pencil, but an otherwise acceptable low 
bid may not be rejected because signed 
with lead peneil................... adi 

Signature card—benefit payments— use pro- 


SOCIAL SECURITY: 


Beneficiaries—settlement of estates—pay- 
ment to wife before refund by mother— 
where payment of amount due under sec. 
203 (a), Title II, Social Security Act, was 
made to mother of decedent under mis- 
taken belief he was not survived by widow, 
like payment to widow should be made 
only after considering her possible negli- 
gence or laches in failing to disclose her 
marriage at time of death and burial of her 
husband, and to file claim promptly for 
amount due, and after consideration of ef- 
fect of failure of parties to reside together as 
man and wife on widow’s allowance pro- 
vided by the State law, as well as whether 
mother was in any way preferred creditor 
of estate—as for funeral, etec., expenses 
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Page 


104 


Contracts—State employees—death reports—- 


contracts by Social Security Board, with- 
out advertising, with State registrars, to 
furnish information as to death of benefici- 
aries of Board, are not objectionable if for 
sole purpose of discontinuing payments of 
old age pension or other benefits, but such 
contracts may not cover claims in which 
applicant is required by law to furnish 
proof of death at his own expense. . 
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SOCIAL SECURIT Y—Continued. 
Payments: 
Erroneous: 
Payment to rightful payee prior to re- 
fund: 

Rule in 2 Comp. Gen. 102, that “When 
the Director of the Veterans’ Bureau, 
through his own mistake of law or of 
fact, has paid insurance to one clear- 
ly not entitled thereto, and it is 
equally clear that another claimant 
is entitled thereto, the director may 
and should make payment to the 
rightful claimant upon a proper 
claim therefor, irrespective of re- 
covery of the erroneous payment,” 
is equally applicable to cases arising 
because of payments made under 
Tit. Il, Social Security Act 


Where payment of amount due under 
sec. 203 (a), Title LI, Social Security 
Act, was made to mother of decedent 
under mistaken belief he was not 
survived by widow, like payment to 
widow should be made only after 
considering her possible negligence 
or laches in failing to disclose her 
marriage at time of death and burial 
of her husband, and to file claim 
promptly for amount due, and after 
consideration of effect of failure of 
parties to reside together as man and 
wife on widow’s allowance provided 
by the State law, as well as whether 
mother was in any way preferred 
creditor of estate—as for funeral, etc., 


STAMPS: 


Taxes. See Tazes. 


STATE DEPARTMENT: 


Foreign Service. See Foreign Service. 


STATES: 


Federal aid: 
Homes for veterans: 

Federal aid payments to State homes 
for care of disabled veterans may not 
be made for any period prior to date 
upon which Administrator of Veterans’ 
Affairs determines a veteran’s eligi- 
bility for care has been established -.. 


While Federal aid payments to State 
homes in connection with care of dis- 
abled veterans were limited, by recent 
appropriations, to cases of veterans 
eligible for domiciliary care in Veterans’ 
Adm. facilities, act of Aug. 1, 1939, 
clearly provides that a veteran's 
eligibility for either domiciliary or hos- 
pital care entitles a State to such pay- 


Licenses. See Licenses, State. 
Officers and employees. See Officers and 
Employees, State and local. 
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Price-fixing laws— Federal compliance—bids 
for furnishing cream which are qualified, 
in order to conform to order of State milk 
control board, by reciting that bid prices 
are not below minimum prices fixed by 
said board and providing that contract 
prices will be increased in accordance with 
any increase in said minimum prices dur- 
ing contract period, should be rejected not 
only because they are uncertain, and do 
not conform to advertised specifications, 
but because they include stipulations re- 
pugnant to statutory requirements of 
Federal Govt. and in derogation of its 
rights in contracting for supplies 

Taxes. See Tazes. 


STATIONERY: 


Appropriation availability—specific limita- 
tion v. general authority for additional 
work—amount to be expended for station- 
ery by Interior Department having been 
specifically limited by appropriation act 
of May 10, 1939, may not be supplemented 
by purchase of stationery from later but 
more general appropriation for strategic 
mineral investigations 

Envelopes—statutory purchase require- 
ments—Federal Reserve Bank purchases 
for Treasury—purchase of envelopes under 
contracts of Post Office Dept. provisions 
of act, June 26, 1906, is required of Treasury 
Dept. in connection with procurement of 


literature for advertising for sale of U. 8. 
Savings Bonds notwithstanding procure- 
ment through a Federal Reserve Bank --- 


STATUTES OF LIMITATIONS: 


Claims—General Accounting Office—five- 
year period specified in sec. 4, act, June 
14, 1878, has been interpreted and applied 
by Govt. accounting officers as relating to 
procedure to be followed for five years 
next ensuing after passage of act, and as not 
constituting statute of limitations on con- 
sideration and settlement of claims which 
theretofore, and thereafter by sec. 2, act, 
July 7, 1884, were recognized as proper for 
allowance under lapsed appropriations and 
for reporting to Congress as certified claims 
irrespective of time when claims might be 

Grazing fee refunds—two year limitation in 
act, Dec. 11, 1919, as amended by act, 
June 27, 1930, upon filing requests for re- 
funds of ‘payments in excess of lawful re- 
quirements made under * * * any 
statute relating to sale, entry, lease, or 
other disposition of the public lands,” is 
applicable to refund of fees not required by 
law, or of excess fees paid for grazing per- 
mits issued pursuant to subsequently 
enacted Taylor Grazing Act of June 28, 
1934, as amended by act, June 26, 1936, both 
of which latter acts are acts making ‘‘other 
disposition of the public lands” within 
meaning of 1930 act 
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Page | STATUTORY CONSTRUCTION—Con. Page 
Appropriations—Continued. 
Availability limitations—Continued. 
sioned service,”’ so as to authorize ex- 
penditure of said funds on a subma- 
rine—decommissioned prior to expira- 


STATUTORY CONSTRUCTION: 
See, also, Words and Phrases for construction 
of particular language. 
Applicability of one number to each of 
several named items._............-.--..-.-- 
Applicability scope—while a statute is pre- 


sumed to speak from time of its enactment, 
it embraces all such persons or things as 
subsequently fall within its scope, and 
ceases to apply to such as thereafter fall 
without itsscope 
Applicability to sovereign—Government is 
not affected by statutory provisions 
unless expressly named or included by 
necessary implication, particularly where 
effect would be to restrict or deprive it of 
existing rights or interests... _- 

Appropriations: 

Applicability of provisions of one act to an- 
other where not specifically authorized— 
act, Apr. 20, 1940, authorizing making of 
appropriations for funeral expenses of 
Navy, ete., personnel does not increase 
scope of availability of appropriations 
theretofore or thereafter made in absence 
of provisions in appropriations to indi- 
a een 

Availability limitations: 

An appropriation for specific object is 
available therefor to exclusion of more 
general appropriation, and exhaustion 
of specific appropriation does not au- 
thorize charging excess payment to 
more general appropriation_........... 

Limitation in subsection 7 (c), Emer- 
gency Relief Appropriation Act of 1939, 
that not more than amount stated 
therein may be expended for adminis- 
trative expenses of United States Em- 
ployees’ Compensation Commission 
in administering compensation benefit 
provisions, may be construed as author- 
izing expenditure of that amount and 
not as specifically limiting to that 
amount amount otherwise specifically 
authorized for such administrative ex- 
penses by subsection 7 (a) of said act. 

Literal interpretation of subsection of an 
appropriation act should be avoided 
where such interpretation would be 
inconsistent with broader proviso of a 
prior subsection which would not have 
been necessary had there been any in- 
tent that the more restrictive provision 
be given literal interpretation 

Statutory prohibition against obligating 
“for any purpose” fiscal year 1940 ap- 
propriations “Replacement of naval 
vessels, construction and machinery”’ 
and “Replacement of naval vessels, ar- 
mor, armament, and ammunition’’ as 
to any ship “after twelve months shall 
have elapsed from commissioning 
date,” being unambiguous as referring 
to date when vessel was first commis- 
sioned, it may not be interpreted to 
mean “after twelve months of commis- 


tion of 12-month period after sinking 
during diving test, and later recommis- 
sioned—after 12 months from original 
commissioning 
Where appropriation includes specific 
amount for particular object, inclusion 
of words “not to exceed’’ or similar 
language is not necessary to establish 
limitation or maximum amount which 
may not be exceeded 
Availability period—all appropriations 
made by Deficiency Act entitled “An 
Act Making appropriations to supply 
deficiencies in certain appropriations for 
the fiscal year ending June 30, 1938, and 
for prior fiscal years, to provide supple- 
mental appropriations for the fiscal years 
ending June 30, 1938, and June 30, 1939, 
and for other purposes”’ must be consid- 
ered annual appropriations subject to fis- 
cal year obligation limitations, unless 
otherwise provided in the act, or other- 
wise exempted by law, and thus as not 
available for payment of obligations in- 
curred subsequent to fiscal year involved 
General authority specifically qualified— 
passenger-carrying vehicle purchases, 
ete.—were appropriation “Establish- 
ment of Air Navigation Facilities 1940” 
as made by act, Mar. 16, 1939, only ap- 
propriation for carrying out Civil Aero- 
nautics Act of 1938, absence there?n of 
specific authority for purchase, opera- 
tion, ete., of passenger-carrying vehicles 
as required by act, July 16, 1914, and air- 
craft would not necessarily prohibit ex- 
penditures for such purposes in view of 
general authority therefor in sec. 204 (a), 
Civil Aeronautics Act of 1938, but, as 
same appropriation act, under title ‘‘Sal- 
aries and Expenses, Civil Aeronautics 
Authority, 1940" specifically provides for 
such expenditures therefrom, appropria- 
tion “Establishment of Air Navigation 
Facilities 1940” is not available for such 
“Maintenance, repair and operation” 
provisions—appropriation ‘Aviation, 
Navy” 1940, providing for maintenance, 
repair, and operation of air stations, is 
not available for purchase from a power 
company of electric lines, etc., installed 
at naval air station and constituting 
substantial property improvements, ex- 
penditures under such an annual pro- 
vision being limited generally to current 
maintenance, etc., expenses, and it being 
clear from specific provisions in appro- 
priations for ‘‘Public Works, Bureau of 
Yards and Docks” that when Congress 
intends to authorize construction, ete., 
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STATUTORY CONSTRUCTION—Con. 





‘ 


Appropriations—Continued. 


of electric facilities at naval yards and 
stations, it does so by specific appropria- 


Purchase of land, etc., as authorized by 
law—appropriation for “purchase of 
lands, interests therein, and temporary 
use thereof as authorized by law,”’ would 
be ineffective, insofar as acquisition of 
lands or interests therein is concerned, 
unless there be elsewhere specific statu- 
tory authority for such acquisitions... .- 


Context and circumstances attending enact- 
ment—as meaning and scope of term 
“person” in a statute depends upon in- 
tention of legislature, and this intention 
is to be ascertained by considering entire 
context of law and circumstances which 
attended its enactment, term has in certain 
statutes been held to include municipal 
corporations, States, and counties, while 
in others it has been held that they are not 
included 


Exception to general inhibition—general 
rule is that an exception to a general inhi- 
bition in a statute is to be construed 
strictly 


General rule exceptions—authority in act, 
Feb. 11, 1936, for deposit of certain receipts 
from projects in Puerto Rico into a revolv- 
ing fund is an exception to rule that re- 
ceipts, generally, are to be covered into 
Treasury as miscellaneous receipts, and 
for that reason must be strictly construed. 


Inadvertent omissions—since act, Feb. 28, 
1929, authorizing employing “on impor- 
tant reclamation work five consulting 
engineers, geologists and economists,” 
clearly indicates reclamation work in 
general and not that each dam, etc., is 
separate under the employment limita- 
tion, no authority to vary legislative in- 
tent, as so expressed, by considerations 
outside statute even though deficiencies in 
language are supposed to exist because of 
clerical error or inadvertence___._..._..... 

Literal meaning contrary to legislative pur- 
pose—a statute need not be interpreted 
according to its strict letter when to do so 
would, among other things, achieve a 
result contrary to its evident purpose and 
the legislative intent, and lead to unjust 
or absurd consequemees. _-__._.........--- 


Long standing administrative practice— 


fiscal year 1940 prohibitory personnel 
compensation and classification change 
provisions of sec. 10 (b) Reorganization 
Act of 1939, do not prohibit commissioning 
in reserve corps of Public Health Service 
for active duty and at higher rate of com- 
pensation, of medical or dental interne who 
has been discontinued or has resigned, 
established practice in this respect being in 
nature of regulation and thus having been 
continued in force under sec. 8 (c) of act... 


Page 
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Mandatory or permissive—“shall” is ordi- 
narily construed in imperative or manda- 
tory sense in statutes imposing duties on 
public officers unless such construction 
would do violence to intent of legislature as 
ascertained from act as a whole_. : 

New legislation involving prior settled 

policy: 

New enactments of a fragmentary nature 
on subjects covered by a system of re- 
lated general legislative provisions 
indicative of a settled policy should be 
fitted into existing system and given 
effect conformably thereto unless differ- 
ent purpose be clearly shown _- ~e 

Where legislation dealing with a particular 
subject consists of a system of related 
general provisions indicative of a settled 
policy, new enactments of a fragmentary 
nature on that subject are to be taken as 
intended to fit into the existing system 
and to be carried into effect conformably 
to it, unless a different purpose is plainly 
III istics cht ih leuectnecahn ctoiieh-onanniie te 

Provisos—proviso attached to general provi- 
sion in a statute is to be construed strictly 
and as taking no case out of the general 
provision which does not fall fairly within 
I sonnet cn manincinnnmemenneds 

Purpose for accomplishment—term “‘person’’ 
as used in Sugar Act of 1937, when con- 
sidered in light of entire context of statute 
and purpose which Congress was seeking 
to accomplish, includes State, county, and 
municipal agencies for payment purposes 
nice eh nana eeaenaceente 

Repeals—effect of mere suspension—mere 
suspension of law for limited period does 
not operate as permanent repeal __--.--..- 

Revised statutes: 

Effect on prior laws: 

Language of “‘Revised Statutes’’ is con- 
trolling over previous act on same sub- 
ject but where there is uncertainty or 
ambiguity as to true meaning to be 
given any of its sections previous act 
may be used to determine object and 
intent of Congress as shown by course 
of legislation in same manner as in case 
of statutes in pari materia____._._..-.- 

“Revised Statutes” constitute an enact- 
ment and operated as a repeal of prior 
laws therein revised and codified _-_--- 

Specific r. general provisions: 

General and special provisions in a statute 
should stand together if possible, but 
where terms or expressions in one part 
are inconsistent with more specific pro- 
visions in another part, particular provi- 
sion must govern unless statute as a 
whole clearly shows contrary intention, 
and they must be given effect notwith- 
standing general provision is broad 
enough to include subject to which 
particular provisions relate... _........- 

General statute is not to be construed as 

affecting operation of an earlier special 
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STATUTORY CONSTRUCTION—Con. 
Specific v. general provisions—Con. 
statute unless the special statute is ex- 
pressly repealed or is so wholly incon- 
sistent that its repea! of necessity must 
be implied ‘ esse » 
Unambiguous provisions—where intention 
of Congress is‘clear when the words are 
taken in their ordinary sense, mere admin- 
istrative inconvenience or a matter of inner 
governmental working procedure and 
appropriation control—such as which of 
different appropriations shall be obligated 
for work after a certain date—which neither 
involves a question of fundamental rights 
nor a departure from established legal con- 
cepts, is not sufficient justification for a 
strained interpretation 
‘se of committee reports—although state- 
ments in report of committee of Congress 
may, in a proper case, be considered in 
construing ambiguous provisions of a 
statute, the universally accepted rule is 
that the intention of a lawmaking body 
is to be deduced primarily from a reading 
of the statute itself—considered as a 
whole du dtd bck Dede HeeTL«. 
Use of title wording—declared scope and pur- 
pose of a statute, as evidenced by its title, 
may be considered in cases of doubt and 
ambiguity 


STORAGE: 
Property: 
Private: 

Officers’ effects transferred from war 
zones prior to change of station— 
appropriation ‘‘Transportation, For- 
eign Service,” 1940, providing for trans- 
portation of household effects of For- 
eign Service officers and employees 
only “in going to and returning from 
their posts,’’ is not available for pack- 
ing, shipping, and storage of effects of 
such personnel who while remaining 
at their posts of duty find it necessary 
because of disturbed conditions in 
Europe, to give up present living 
quarters and ship effects to places of 
safety for storage 

Transportation appropriation nonavail- 
ability—appropriation for transporta- 
tion of effects is not available for ex- 
pense of storage 


SUBSISTENCE: 
See, also, related subjects, Trareling Expenses, 
etc. 


Air travel—per diems. See Subsistence, per 
diems. 


Guards—method of reimbursement, rates, 


Headquarters: 
Per diems: 
Effect of appointment status on Sub- 
sistence Expense Act status—an em- 
ployee’s appointment status under 


246222"—40——74 
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Headquarters—Continued. 
Per diems—Continued. 
Civil Service laws and regulations has 
no bearing upon his status under 
Subsistence Expense Act of 1926, as 
amended, and an employee serving 
either under a temporary or perma- 
nent appointment may have both 
& permanent and a temporary duty 
station and per diem in lieu of sub- 
sistence is properly payable in either 
case only when employee is traveling 
on official business away from his 
designated post of duty-- ee 
Headquarters other than as designated— 
an administrative office may not by a 
designation contrary to the actual facts 
fix the permanent duty station of an 
employee at one place for the purpose 
of paying him a per diem in lieu of 
subsistence as on temporary duty in a 
travel status at another place 
Return to headquarters for personal 
reasons—per diem in lieu of subsistence 
may not be paid an employee, under 
Standardized Travel Regulations, for 
time spent at his official headquarters 
upon temporary return thereto while 
in an official travel status, whether 
return be for official or personal 
reasons... ‘ 
Temporary appointment pending per- 
manent reinstatement elsewhere— 
where a former Government employee 
was given temporary appointment as 
‘field aide’ and was employed solely 
in connection with exhibition at partic- 
ular place in field, such place was his 
regular official station, notwithstand- 
ing apparent administrative misunder- 
standing that temporary appointment 
for duty at designated place, stated to 
have been made pending approval of 
employee’s reinstatement as perma- 
nent employee at Washington, D. C., 
was tantamount to fixing temporary 
duty station at first place for purpose 
of Subsistence Expense Act of 1926, as 
amended, and withholding of credit 
for payments of per diem for period of 
duty at involved station was proper-. 
In kind. See Compensation, allowances. 
Orders—air travel—interpretation—where 
Army officers are ordered by basic orders 
by air to temporary duty place, from that 
place to another, and return to first, 
direction to other place starts new period 
of delay for per diem purposes within con- 
tinuous journey by air regulations designat- 
ing that ‘‘a delay of 15 days in a continuous 
journey by air may be authorized,” but 
local orders for flights away from tem- 
potary station, or voluntary flights, would 
not so operate, and basic orders for duty at 
temporary station during 18-day period, 
except for intervening journey to other 
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Per diems—Continued. 


SUBSISTENCE—Continued. 
place, are sufficient compliance with re- 


quirement that orders must provide for 
delay in excess of 72 hours but not exceed- 
ing 15 days or travel is not continuous 
journey by air 


Per diems: 


Air travel: 
Delays: 

Army officer is not entitled to expenses 
of subsistence except when in travel 
status and if air travel status in con- 
nection with maneuvers in coopera- 
tion with ground troops including 
Regular Army troops alone, has ter- 
minated because of delay in excess of 
15 days (where travel order provides 
for 15-day delay) as set out in per 
diem limitation of regulations re- 
garding continuous journey by air, 
and no other law authorizes such re- 
imbursement, per diem allowance or 
a per diem in lieu of subsistence is 
not authorized. Special provisions 
for officers on duty in connection 
with National Guard and Organized 
Reserves, and 14 Comp. Gen. 537, 
distinguished 


Where Army officers are ordered by 
basic orders by air to temporary duty 
place, from that place to another, 
and return to first, direction to other 
place starts new period of delay for 
per diem purposes within continuous 
journey by air regulations designat- 
ing that ‘‘a delay of 15 days in a con- 
tinuous journey by air may be 
authorized,’ but local orders for 
flights away from temporary station, 
or voluntary flights, would not so 
operate, and basic orders for duty 
at temporary station during 18-day 
period, except for intervening journey 
to other place, are sufficient com- 
pliance with requirement that orders 
must provide for delay in excess of 72 
hours but not exceeding 15 days or 
travel is not continuous journey by 
ina cantatas caine dinhintn ities a 


Return to station by rail, boat, etce.— 
where Army officer traveled by mili- 
tary airplane to temporary duty at 
Panama Canal and returned to per- 
manent station in U. 8. by Army 
transport and overland travel, all as 
provided in orders which authorized 
per diem for air travel and for tem- 
porary duty while in Panama, he was 
not in an air travel status after arrival 
at temporary station, within terms of 
act, Mar. 2, 1931, but he was in a status 
of travel on duty outside limits of 
U. 8. while at temporary station, and 
hence entitled, under sec. 12, act June 
10, 1922, as amended, to per diem 
authorized for temporary duty by his 


Air travel—Continued. 
orders, in addition to per diem pay- 
ment already made for travel by air 
and mileage for overland travel in 
Attendance at schools—duty With troops— 
Marine Corps officer ordered to foreign 
country for instruction at foreign school, 
subsequently assigned for military duty 
with foreign troops, is entitled to per 
diem in lieu of actual expenses for days 
of travel in reporting for such duty, and 
in returning to his foreign station upon 
completion of such duty, and for days of 
travel from one organization to another, 
and to mileage for all travel necessarily 
performed in his privately owned auto- 
I otiseeitee ate iseas ese 
Headquarters. See Subsistence, head- 
quarters, per diems. 
Nearby temporary duty places: 
Fractional per diems paid on trips from 
Los Angeles, employee’s station, to 
Long Beach, California (outside cor- 
porate limits of, and adjacent to Los 
Angeles) which were not confined to 
period between 8 a. m. and 6 p. m., and 
which exceeded three hours, may be 
credited in accounts of disbursing 
nec ocinthnknbaheennen 
Fr>ctional per diems paid on trips from 
Los Angeles, employee’s station, to 
San Fernando and Santa Monica, 
California, each of which is a small 
town within Los Angeles, may not be 
credited in accounts of disbursing 
officer involved... .._. wilhdveD biden 
Place of employee’s home—effect on travel 
status—payment of per diem is not pre- 
cluded solely because employee is on 
temporary duty at place which is his 


Transfers—Army officer returning from 
Organized Reserve duty—Army officer 
transferred from Organized Reserve 
duty to Regular Army post is entitled to 
actual expenses, or per diem, while per- 

_ forming necessary travel. ..............- 


Rations. See Rations. 
Subsistence allowance. See Subsistence Al- 


lowance. 


Temporary duty: 


Air travel status ending outside United 
States—where Army officer traveled by 
military airplane to temporary duty at 
Panama Canal and returned to perma- 
nent station in U. 8. by Army transport 
and overland travel, all as provided in 
orders which authorized per diem for air 
travel and for temporary duty while in 
Panama, he was not in an air travel 
status after arrival at temporary station, 
within terms of act, Mar. 2, 1931, but he 
was in a status of travel on duty outside 
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SUBSISTENCE—Continued. 
Temporary duty—Continued. 


limits of U. 8. while at temporary sta- 
tion, and hence entitled, under sec. 12, 
act, June 10, 1922, as amended, to per 
diem authorized for temporary duty by 
his orders, in addition to per diem pay- 
ment already made for travel by air and 
mileage for overland travel in U. 8 


Awaiting sailing of transport—Army offi- 
cer transferred from Organized Reserve 
duty to Regular Army post is entitled to 
actual expenses, or per diem, while per- 
forming necessary travel, and where 
travel was by Govt. vessel with assign- 
ment to temporary duty at place en 
route while awaiting further transporta- 
tion, such assignment did not terminate 
travel s.atus (11 Comp. Gen. 31, distin- 
guished), and while he was entitled only 
to ar tual expenses during travel on Govt. 
ve sel he may be paid per diem while at 
temporary duty place notwithstanding 
there was intervening period when he 
was in mileage status while on temporary 
duty at still another place 


Travel status: 


Determination of headquarters: 

An administrative office may not by a 
designation contrary to the actual facts 
fix the permanent duty station of an 
employee at one place for the purpose 
of paying him a per diem in lieu of 
subsistence as on temporary duty in a 
travel status at another place 

Temporary appointment pending per- 
manent reinstatement elsewhere— 
where a former Government employee 
was given temporary appointment as 
“field aide’ and was employed solely 
in connection with exhibition at 
particular place in field, such place 
was his regular official station, not- 
withstanding apparant administrative 
misunderstanding that temporary ap- 
pointment for duty at designated 
place, stated to have been made pend- 
ing approval of employee’s reinstate- 
ment as permanent employee at 
Washington, D. C., was tantamount 
to fixing temporary duty station at 
first place for purpose of Subsistence 
Expense Act of 1926, as amended, and 
withholding of credit for payments of 
per diem for period of duty at involved 
station was proper 


Effect of appointment status—an employ- 
ee’s appointment status under Civil 
Service laws and regulations has no 
bearing upon his status under Subsist- 
ence Expense Act of 1926, as amended, 
and an employee serving either under 
a temporary or permanent appointment 
may have both a permanent and a tem- 
porary duty station and per diem in 
lieu of subsistence is properly payable in 


either case only when employee is 
traveling on official business away from 
his designated post of duty 


Vessels—military personnel traveling on 


Government-owned—reimbursement lim- 
itations; Act, Apr. 15, 1926 


Witnesses: 


Immigration, etc., cases—appropriation 
availability — appropriation ‘General 
Expenses, Immigration and Naturaliza- 
tion Service’’ for fiscal year 1940, made 
available for “‘mileage and fees to wit- 
nesses subpoenaed on behalf of the 
United States, and for all other expenses 
necessary to enforce said laws,’’ may be 
considered available for per diems in lieu 
of subsistence to witnesses subpoenaed 
from a distance to attend hearings before 
immigration authorities 


Payment in advance—Federal Commu- 
nications Commission hearings—there is 
no authority for advance payment of 
per diem to witnesses before Federal 
Communications Commission 


Related duties of Government employee— 
where investigators of Division of In- 
vestigations of Agriculture Dept. obtain 
information re violations of general 
criminal statutes and statutes adminis- 
tered by Dept., in normal course of ac- 
tivities as employees of Dept., payment 
of their travel and subsistence expenses 
when appearing as witnesses before Fed- 
eral grand juries and courts should be 
made from appropriation under which 
expenses of other official travel by said 
employees are made, in absence of spe- 
cial statutory provision to contrary, and 
not from Justice Dept. appropriations 
for “‘Fees of jurors and witnesses”’ 


SUBSISTENCE ALLOWANCE: 
Army—enlisted men—furlough rate v. per- 


manent station subsistence allowance 
rate—Army enlisted man who was receiv- 
ing fractional subsistence allowance at per- 
manent station at time he was granted fur- 
lough with instructions to report, upon 
expiration thereof, at place of embarkation 
for new station to which he had been 
ordered effective as of date of expiration 
of furlough, is entitled, under applicable 
Army regulations, to furlough ration dur- 
ing such absence from permanent station, 
and not to subsistence allowance author- 
ized by act, Apr. 15, 1926, as amended, even 
though payment of latter allowance is pro- 
VEE OIE cnmecaccinenanoccadous 


Dependents—marriage within administra- 


tively restricted period—allowances for 
lawful wife paid to Naval Reserve aviation 
cadets who breach their agreement not to 
marry during first two years of active duty 
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will not be questioned unless disciplinary 
action by department takes form of separ- 
ation from service, either by relief from 
active duty or discharge from Naval Re- 
serve... sina z 

Marine Corps—Reserve members—travel 
with organization to and from training 
duty—members of Marine Corps Reserve 
organization ordered for training and re- 
quired to report to station, for prepara- 
tion, several hours in advance of departure 
to place of training, and to remain several 
hours after return therefrom for purpose of 
turning in equipment, are not entitled for 
such periods to subsistence allowance 
under sec. 11, act, June 10, 1922, nor is 
allowance payable for period of travel en 
masse to and from place of training 


Navy—enlisted men—concurrent travel and 
station allowances—allowances provided 
by Tables I and II of E. O. 7293, Feb. 14, 
1936, for subsistence and quarters to en- 
listed men under varying conditions are 
not cumulative but exclusive one of the 
other, and when conditions of one table 
are applicable there is no intent or purpose 
to allow at same time allowances under 
other table 

Retired personnel—active duty— Marine 
Corps officer, retired for wounds in battle, 
before June 30, 1922, was, by sec. 17 of act 
of June 10, 1922, saved right to active and 
retired pay on basis of pay laws in effect on 
June 30, 1922, and “full pay,’’ which said 
sec. 17 provides for retired officers on active 
duty, is full pay based on retired pay under 
act, May 11, 1908, and sec. 1262, R. 8. 
where higher than pay provided by act of 
June 10, 1922, but full allowances under 
said section are allowances prescribed by 
act, June 10, 1922, for officer’s rank and 
RTE OE IO yi ccencedtesrenwsnne = 


SUITS: 


Costs. See Courts, costs. 


Defenses—Government contractors—Gov- 
ernment liability for—no duty or responsi- 
bility on the United States to defend its 
contractors in actions against them by State 
or local authorities and such responsibility, 
uncertain and indefinite in its scope and ef- 
fect, may not properly be imposed by con- 
tract, irrespective of what action the 
Government might directly take, in its 
own interests and on its own behalf, to 
secure the unobstructed and orderly prose- 
cution of its business._...............-- : 

Service—personal—necessity in guardian- 
ship proceedings—action of local Philip- 
pine court presuming to adjudge insane 
Coast Guardsman retired after Coast 
Guard Retiring Board inquiry and con- 
fined in St. Elizabeths Hospital for Insane, 
and to appoint guardian for him, without 
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personal service, is a nullity insofar as re- 
quring U. 8. to pay guardian retired pay 
due alleged incompetent 


SUNDAYS AND HOLIDAYS: 


Compensatory time: 

Deferring from one season to another—an 
accumulation, by seasonal employees, of 
compensatory time for overtime work on 
Saturdays, may be carried over to the 
immediately succeeding season but not 
thereafter _- Sntchs tbdbnbecbie 

Manner of granting—where employee is 
granted compensatory time for work on 
Saturday in excess of four hours, pur- 
suant to Saturday half-holiday law of 
Mar. 3, 1931, he may be granted annual 
leave (or leave without pay when he has 
no annual leave to his credit) for part of 
the day not covered by compensatory 
time when compensatory time for only 
one Saturday isinvolved 


Holidays: 


Compensation: 

General scope and effect of act, June 29, 
1938—while employees who did not 
come within Classification Act, or any 
other law requiring that their compen- 
sation be at an annual or monthly 
rate, and whose compensation is ad- 
ministratively fixed at rate per day, 
per hour, or per piece, and who are 
required to work all, or substantially 
all, the time, were not entitled to pay 
for holidays under old per diem em- 
ployee holiday statutes, they qualify 
as “‘regular employees” and otherwise 
come within provisions of Pub. Res. 
127, June 29, 1938, providing for holiday 
compensation for regular employees 
whose compensation is fixed at a rate 
per day, per hour, or on a piece-work 
basis. 18 Comp. Gen. 481, distin- 
guished __. jie 

Per annum employees—eflect of compen- 
sation computation on daily basis— 
as employees whose compensation is 
required by statute to be based on 
year or month, if otherwise in a pay 
status and unless they be employed 
on “when agtually employed”’ basis, 
are entitled to their regular pay for 
holidays whether or not work is per- 
formed on such holidays, even though 
for convenience an administrative 
office may compute and pay annual 
or monthly compensation on basis of 
day, Pub. Res. 127, June 29, 1938, pro- 
viding for holiday compensation for 
regular employees whose compensation 
is fixed at rate per day, per hour, or on 
a piece-work basis, does not apply to 
such employees 

Per diem employees: 

Designation “‘when actually employ- 
ed” is not sole determining factor as 
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to whether employee so designated is 
“regular employee of the Federal 
Government” within meaning of 
holiday compensation act of June 
29, 1938, but generally one so ap- 
pointed and paid does not have that 


ployees may be paid under act, 
June 29, 1938, include Mondays and 
and other days (observed where 
holidays fall on Sundays) specified in 
Executive Order No. 1076, May 22, 
1909 a iia 

Per diem employees of Bureau of 
Reclamation, even though appoint- 
ed and paid “when actually em- 
ployed,” who are engaged for indefi- 
nite periods or for periods of not less 
than six months, not intermittently 
at their own volition, and not includ- 
ing teamsters, etc. engaged in con- 
nection with hire of their equipment, 
are “‘regular employees’’ for holiday 
compensation purposes of act of 
June 29, 1938, if continuously on duty 
during 30 days next preceding day in 
question and all conditions of 
statute have been met __ ‘ 

“Temporary employees” as defined in 
uniform leave regulations—‘‘those 
appointed for definite periods of time 
not exceeding six months’’—are not 
“regular employees’ within mean- 
ing of per diem, ete., employee holi- 
day pay statute of June 29, 1938, and 
thus are excluded from its provisions, 
and such a temporary employee on 
5-day, 40-hour week basis, is not 
entitled to pay for holiday even 
though it oecurs on day which is part 
of his 40-hour work week, and even 
though he is in duty or leave with 


sions of Pub. Res. 127, June 29, 1938, 
providing for holiday compensation 
for regular employees whose com- 
pensation is fixed at a rate per day, 
per hour, or on a piece-work basis. 
18 Comp. Gen. 481, distinguished - - - 


“When actually employed” employees: 


Because term is ordinarily descriptive 
of a day-to-day worker who is not 
required to serve for continuous and 
comparatively indefinite periods, or 
to be at hand for service if not ex- 
cused in advance : 

Employee serving intermittently at 
own Volition under appointment 
providing for payment at hourly rate 
when actually employed and for 
maximum of ninety hours work in 
any one month, who was neither re- 
quired to work every day nor to 
work regular number of hours every 
day she worked, is not “regular” 
employee within meaning of per 
diem, ete., employee holiday com- 
pensation act of June 29, 1938, and is 
not entitled to compensation for 
holidays when no work was per- 
formed ; ‘ 

Per diem employees of Bureau of Ree- 
lamation, even though appointed 
and paid “when actually em- 
ployed,” who are engaged for in- 
definite periods or for periods of not 
less than six months, not intermit- 
tently at their own volition, and not 
including teamsters, etc., engaged in 
connection with hire of their equip- 
ment, are “regular employees’’ for 
holiday compensation purposes of 
act of June 29, 1938, if continuously 
on duty during 30 days next pre- 
ceding day in question and all 
conditions of statute have been met 


pay status throughout work week 
Whether a person is ‘‘reguiar employee 
of the Federal Government” within 
meaning of holiday compensation 
act of June 29, 1938, depends upon all 
facts as to purpose, nature, tenure, 
and/or duration of his employment. 
While employees who did not come 
within Classification Act, or any 
other law requiring that their com- 
pensation be at an annual or 


Falling on Sunday—observance on Mon- 
day—holidays for which per diem em- 
ployees may be paid under act, June 29, 
1938, include Mondays and other days 
(observed where holidays fall on Sun- 
days) specified in Executive Order No. 
1076, May 22, 1909. 

Leaves of absence: 

Annual: 

Saturdays— Postal Service employees— 
act, May 15, 1939, “Granting postal 


montbly rate, and whose compensa- 
tion is administratively fixed at rate 
per day, per hour, or per piece, and 
who are required to work all, or sub- 
stantially all, the time, were not 
entitled to pay for holidays under old 
per diem employee holiday statutes, 
they qualify as ‘regular employees” 
and otherwise come within provi- 


employees credit for Saturday in an- 
nual leave law, thereby conforming to 
forty-hour work-week or five-day- 
week law,” does not authorize exclu- 
sion of Saturdays in computing annual 
leave of post office inspectors who, 
when not on leave, are constructively 
on duty at all times, and leave of ab- 
sence of such employees should con- 
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Annual—Continued. 

tinue to be charged as exclusive of 
only Sundays and holidays 

Substitute postal employees—Saturdays, 
Sundays, and holidays within period 
of annual leave granted to substitutes 
in Postal Service under act, July 18, 
1939, should be excluded from annual 
leave charges against such employees, 
and there is no authority for such em- 
ployees to acquire pay status for such 
days occurring within period of annual 
leave solely because they may have 
been absent on such leave with pay im- 
mediately prior and/or subsequent 
thereto, even though they might have 
worked on such days if not absent 
from duty 


Temporary employees—under act of 
Mar. 2, 1940, amending Annual and 
Sick Leave Acts of Mar. 14, 1936, a 
temporary employee absent, after 
Mar. 1, 1940, on annual or sick leave 
from Friday through Monday (both 
Fri. and Mon. being workdays and 4 
hours constituting a workday for 
Saturday) should be charged for 2 
days’ and 4 hours’ annual or sick 
leave as the case may be 


Compensation—substitute postal em- 
ployees—Saturdays, Sundays,/and holi- 
days within period of annual or sick 
leave granted to substitutes in Postal 
Service under act, July 18, 1939, should 
be excluded from annual and sick leave 
charges against such employees, and 
there is no authority for such employees 
to acquire pay status for such days oc- 
curring within period of annual or sick 
leave solely because they may have been 
absent on such leave with pay immedi- 
ately prior and/or subsequent thereto, 
even though they might have worked on 
such days if not absent from duty 

Sick: 

Advances—excess leave deductions—no 
change in sec. 11, Uniform Sick Leave 
Regulations, effective Jan. 1, 1938, 
required by act, Mar. 2, 1940, and re- 
funds for excess sick leave should be 
inclusive of Sundays and holidays 
unless and until the President ap- 
proves a regulation providing other- 


Saturdays: 

Postal Service employees—act, May 
15, 1939, “Granting postal employees 
credit for Saturday in sick leave law, 
thereby conforming to forty-hour 
workweek or five-day-week law,” 
does not authorize exclusion of Sat- 
urdays in computing sick leave of 
post office inspectors who, when not 
on leave, are constructively on duty 


8ick—Continued. 
Saturdays—Continued. 
at all times, and leave of absence of 
such employees should continue to 
be charged as exclusive of only Sun- 
days and holidays.................. 
Under act, Mar. 2, 1940, only four 
hours are chargeable, instead of full 
day, for full day’s absence for sick- 
ness on Sat. half holidays, and pro- 
portionate charges on that basis 
should be made for absences of less 
than full workday, subject to min- 
imum charge of two hours for ab- 
sences of ‘‘two hours or less’’ as re- 
quired by sec. 13 of existing Uniform 
Sick Leave Regulations._..._......-. 
Under sec. 13, uniform sick leave regu- 
lations, approved Mar. 29, 1940, 
minimum charge for sick leave on 
any workday including short work- 
days of 4 hours on Saturday, is one- 
half full workday of 7 or 8 hours 
whichever employee is regularly 
required to work 
Substitute postal employees—Satur- 
days, Sundays, and holidays within 
period of sick leave granted to substi- 
tutes in Postal Service under act, 
July 18, 1939, should be excluded from 
sick leave charges against such em- 
ployees, and there is no authority for 
such employees to acquire pay status 
for such days occurring within period 
of sick leave solely because they may 
have been absent on such leave with 
pay immediately prior and/or subse- 
quent thereto, even though they 
might have worked on such days if not 
absent from duty 
Temporary employees—under act of 
Mar, 2, 1940, amending Annual and 
Sick Leave Acts of Mar. 14, 1936, a 
temporary employee absent, after 
Mar. 1, 1940, on annual or sick leave 
from Friday through Monday (both 
Fri. and Mon. being workdays and 4 
hours constituting a workday for 
Saturday) should be charged for 2 
days’ and 4 hours’ annual or sick 
leave as the case may be 


Sundays — compensation — resignation and 


new appointment—where employee’s res- 
ignation from one agency was accepted 
effective on Saturday and he did not enter 
on duty in another agency until following 
Monday, he was not in service on interven- 
ing Sunday and fact that his leave was 
transferred on basis that separation from 
service on nonworkdays only does not 
constitute ‘“‘break in service’ (17 Comp. 
Gen. 414) does not authorize compensation 
for nonworkday when out of service 
neither may subsequent administrative 
action to show date of resignation as Sun 
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day authorize compensation for that day, Municipal—Continued. 

for, when date of resignation is once fixed, Assessments for local improvements— 

no subsequent action can change it Continued. 

Government liabliliy—Continued. 
SURETIES: that should be paid as compensation 
See Bonds. for benefits conferred as result of 
construction of project 
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TAXES: State: 


Federal: 
Customs duties, ete. See Customs Service. 
Exemption certificates: 
Symbols—reorganized agencies 
Time of issue—where a contract provides 
for sales to U. 8. exclusive of Federal 
and State tax, the G. A. O. will not 
object to issuance of tax exemption 
certificates at any time after contract 
is executed or order covering future de- 
liveries is given and before actual 
delivery, if this is satisfactory to the 
taxing authorities, but the certificate 
should be so worded as to show that it 
does not evidence deliveries already 


Set-off. See Set-off, tazes. 


Foreign—checks—excise stamps—appropri- 
ated moneys, including those of State 
Dept. for ‘Contingent Expenses, Foreign 
Service,”’ are not available for Canadian 
excise tax stamps for use upon checks 
drawn on accounts in Canadian banks by 
officials of State Dept. whether or not 
accounts are in banks designated by Sec. 
of the Treas. as limited Govt. depositaries, 
or for use upon checks drawn on Treasurer 
of U. 8. by District Accounting and Dis- 
bursing Officer in Canada. Check payees’, 
and check issuing officers’, excise stamp 
liability discussed, and 11 Comp. Gen, 213, 


Assessments for local improvements: 
Government liability: 

Provisions of sec. 13 (c), United States 
Housing Act of 1937, are broad 
enough to embrace a tax in nature of 
an assessment against Housing 
Authority property for improve- 
ment of an abutting highway and 
authorize payment of same 

Terms of Federal-City Loan and 
Grant Agreement that “If the 
Borrower shall receive any [other] 
funds * * * from the Govern- 
ment * * * to aid in financing 
the construction of any project, to 
the extent that such funds are so 
received the Grant applicable to 
such Project shall be reduced,” cover 
only additional funds for use in 
financing construction of street pro- 
jects involved, prior to the payment 
by property owners benefited, and 
not amounts determined by Govt. 
agency under its statutory authority 


Assessments for local improvements— 
Government liability—provisions of sec. 
13 (c), United States Housing Act of 
1937, are broad enough to embrace a tax 
in nature of an assessment against Hous- 
ing Authority property for improve- 
ment of an abutting highway and author- 
ize payment of same 


Exemption certificates: 


Symbols—reorganized agencies 

Time of issue—where a contract provides 
for sales to U. S. exclusive of Federal 
and State tax, the G. A. O. will not 
object to issuance of tax exemption cer- 
tificates at any time after contract is 
executed or order covering future deliv- 
eries is given and before actual deliv- 
ery, if this is satisfactory to the taxing 
authorities, but the certificates should 
be so worded as to show that it does 
not evidence deliveries already made. 


Gasoline: 
North Dakota purchases: 

North Dakota statute prescribing tax 
on motor vehicle fuel sales in said 
State may not be recognized as im- 
posing liability on U. 8. for payment 
of the tax on purchases in said State 
by or for the use of the Federal Govt. 


U. 8S. isnot liable for payment of N. D. 
motor vehicle fuel sales tax on pur- 
chases made in said State for use of 
Federal Govt. but if quotation of 
price exclusive of tax cannot be ob- 
tained, contract may be awarded to 
lowest bidder at his bid price which 
includes tax, tax exemption certifi- 
cates obtained for purchases to be 
transmitted to this office for use in 
obtaining reimbursement from State 
for amount of tax. 19 Comp. Gen. 
822 amplified 


Where necessity requires purchase of 
gasoline in open market in North 
Dakota and vendor refuses to sell 
exclusive of State tax, payment may 
be made at vendor’s price if he fur- 
nishes appropriate certificate show- 
ing amount of tax paid on purchase, 
certificates to be promptly transmit- 
ted to this office for obtaining reim- 
bursement from State for amount 


Penalties, etc., after property acquired by 
Government—while a State may not tax 
property owned by Federal Govt., a 
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State—Continued. 
statutory lien which attached to prop- 
erty for State taxes assessed before prop- 
erty was acquired by Govt. is lien for 
penalties and interest on delinquent 
taxes subsequently accruing under State 
statute to date of payment, and may be 
discharged only by payment accord- 
ingly. 18 Comp. Gen. 493, modified __. 
Sales: 
Contract price adjustment—as contract 
price may not normally be adjusted in 
absence of specific provision therefor 
and contracts entered into by Govt. 
for furnishing tobacco products to 
patients at Vet. Adm. Facilities pro- 
vided that contract price should in- 
clude all Federal, State, county and 
municipal taxes in effect when offer 
was made, but the provision for in- 
crease or decrease in contract price due 
to changes in tax specified only “Fed- 
eral taxes’’, there is no authority for 
increasing contract price to include 
subsequently imposed State taxes ____- 


Inclusion in bid price—U. 8. is not liable 
for payment of any tax imposed by a 
State directly on sale or use of supplies 
or equipment purchased by or for use 
of Fed. Govt., but if bids cannot be 
obtained exclusive of State taxes which 
are not properly chargeable to Govt., 
contract may be awarded at price 
which includes tax, providing bidder 
agrees to furnish Tax Exemption Cer- 
tificate for each purchase upon which 
such a tax charge is made.._._........ 


Status of California retail sales tax: 
Continued use of provision to effect 
bids do not include Calif. tax for 
privilege of selling goods and if 
bidder be legally compelled to pay 
such tax on sales to U. S., amount of 
tax shall be paid in addition to bid 
prices, is undesirable, and since 
Panhandle Oil Co. v. Miss. ex rel. 
Knor is controlling as to nonapplica- 
bility of Calif. taxes to sales to U. 8., 
decision of any other tribunal or rul- 
ing of Calif. Equalization Board is 
not controlling and claim for tax in 
any case, except where necessity re- 
quires payment regardless of Fed. 
Govt’s. exemption, is for disallow- 







Use of provision implying taxes under 
Calif. Sales Tax Act of 1933 may 
apply to sales to U. 8., is objection- 
able as Panhandle Oil Co. v. Miss. 
ex rel. Knor, requires opposite con- 
clusion, and as bidders might be 
misled to presume U. S. may pay 
tax whereas 18 C. G. 832, negatives 
payment. Substitute provision 
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Rates—foreign messages—Federal Commu- 
nications Commission jurisdiction—in 
absence of judicial determination that 
Govt. messages over foreign cables of 
domestic telegraph company do not come 
within Post Roads Act of July 24, 1866, 
G. A. O. must hold they are subject to 
said act, and, hence, to orders of Federal 
Communications Comm. as successor to 
Postmaster Gen., prescribing rates on 
Govt. messages, and such orders are 
applicable both to outgoing and incoming 


TELEPHONES: 


Lines—relocating—Government expense lia- 
bility—while, in absence of specific author- 
ity, appropriated moneys are not available 
for removing and resetting privately main- 
tained telegraph and telephone poles, 
wires, ete., located upon public lands or 
reservations, where such poles, etc., are on 
lands belonging to Indian pueblos under 
communal title—as distinguished from 
reservations and Indian lands generally— 
and, hence, not on “‘public lands’, cost of 
removing and resetting poles, etc., in con- 
nection with certain highway projects, may 
be paid from appropriations otherwise 
available for such projects.............-.- 


TESTS: 
Contracts. See Contracts. 


TIME: 
Compensatory—Sundays and _ holidays. 


See Sundays and Holidays. 

Hours v. days—contract acceptance period— 
bid acceptance mailed after hour set for 
opening of bids on second day after day of 
said opening, but before midnight of second 
day, is an acceptance ‘‘within 2 days from 
the date of the opening” as required by 
bidder's offer, conditional offer not requir- 
ing that time should be measured in hours 
from hour on which bids were opened 


TOLLS: 
See Bridges. 


TORTS: 


Officers and employees: 
Government liability: 

Coverage by purchase of insurance— 
Government fands may not be ex- 
pended, in absence of statutory author- 
ity, to purchase insurance to cover pos- 
sible tort liability side. 

In absence of specific statutory provision 
Government is not liable for loss or 
damage resulting from negligent acts 
of its officers and employees 


TRANSPORTATION: 


See, also, related subjects, Mileage; Traveling 
Erpenses. 
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TRANSPORTATION—Continued. Page | TRANSPORTATION—Continued. 
Bills of lading: Dependents—Continued. 


Government: 

Condition deletions—deletion of per. 7 of 
conditions on Govt. bill of lading re 
nonapplicability to U. 8. of time limi- 
tations on filing claims and suits con- 
tained in commercial bill of lading can- 
not bring into operation such limita- 
tions even though Govt. bill of lading 
provides that conditions of commercial 
bill of lading govern except where spe- 
cifically provided otherwise 


Symbols—reorganized agencies........- 

Damage or loss in transit. See Contracts, 

payments, damage or loss in transit; Prop- 

erty, public. 

Deceased persons. See Transportation, re- 

mains. 

Dependents: 

Children—custody relinquished by the 
mother—where care and custody of 
minor child, who is not possessed of in- 
come for its support, is relinquished to 
father by its mother and child is taken 
into father’s household where it is sup- 
ported at his expense, the father has a 
child in fact dependent upon him within 
meaning of sec. 4, act, June 10, 1922, as 
amended by act of Feb. 21, 1929, and re- 
imbursement for cost of transportation 
for said minor child for travel on perma- 
nent change of station is authorized 


Foreign Service officers—related questions 
of traveling expenses on leaves of ab- 
sence. See Traveling Expenses, leaves of 
absence, Foreign Service officers. 

Marriage within administratively _re- 
stricted period—allowances for lawful 
wife paid to Naval Reserve aviation 
cadets who breach their agreement not 
to marry during first two years of active 
duty will not be questioned unless disci- 
plinary action by department takes form 
of separation from service, either by re- 
lief from active duty or discharge from 
Rigel Raseeiicsicks cise snickndsineiddeein 

Navy: 

Location of dependents on receipt of 
orders—since measure of monetary al- 
lowance authorized in lieu of transpor- 
tation in kind of dependents is con- 
trolled by where dependents are when 
change of station orders are received, 
Navy Travel Instructions should re- 
quire showing as to said location on 
vouchers submitted for payment of 
said allowance. 


Officers—amended change of station or- 
ders—involves transportation of de- 
pendents of Navy officer on change of 
station where orders are received while 
on leave designating another perma- 
nent station, and holds intermediate 
Station is temporary station for trans- 
portation of dependents reimburse- 
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Navy—Continued. 
ment purposes and reimbursement of 
said cost restricted to cost from old 
station to ultimate station direct 


Detailed employees. See Details. 


Divisions: 
Land-grant deductions. See Transporta- 
tion, land grant, deductions, rate divisions. 
See, also, Transportation, rates. 


Escorts—Coast and Geodetic Survey de- 
ceased personnel—where commissioned 
personnel of Coast and Geodetic Survey 
die 6n active duty, there is no authority for 
transportation of their remains, or for pro- 
viding an escort therefor, at Govt. expense, 
notwithstanding assimilating with Navy 
provisions of sec 11, act, May 18, 1920, as to 
“pay and allowances,” and that such trans- 
portation may be authorized under similar 
conditions for Navy personnel __. 

Fares. See Traveling Expenses, fares. 

Freight—charges—weights. See ‘Transpor- 
tation, weights. 

Household effects: 

Coast and Geodetic Survey—commis- 
sioned personnel dying on active duty— 
where commissioned personnel of Coast 
and Geodetic Survey die on active duty, 
there is no authority for packing, crating 
or transporting their household effects, at 
Govt. expense, notwithstanding assim- 
ilating with Navy provisions of sec. 11, 
act, May 18, 1920, as to “‘pay and allow- 
ances,’ and that such transportation 
may be authorized under similar con- 
ditions for Navy personnel. _-- 

Excess cost—cost liability—where gross 
weight of van shipment of effects of em- 
ployee changing station exceeded allow- 
ance of 5,000 pounds authorized, fact em- 
ployee arranged for transportation on 
basis of fixed charge for first 4,000 pounds 
and much lower fixed sum for all weight 
over 4,000 pounds, does not limit his 
excess cost liability to charge specified 
for excess over 4,000 pounds, and em- 
ployee is liable for same fraction of total 
charge as excess weight (over 5,000 
pounds) is of total weight...._........- 


Foreign service officers—war zones to 
places of safety prior to change of sta- 
tion—appropriation ‘Transportation, 
Foreign Service,’ 1940, providing for 
transportation of household effects of 
Foreign Service officers and employees 
only “in going to and returning from 
their posts,”’ is not available for packing, 
shipping, and storage of effects of such 
personnel who while remaining at their 
posts of duty find it necessary, because of 
disturbed conditions in Europe, to give 
up present living quarters and ship 
effects to places of safety for storage____. 





1152 


TRANSPORTATION—Continued, 






Household effects—Continued. 

Shipment from points other than last sta- 
tion—Government’s obligation in con- 
nection with shipment of household 
effects of I. C. C. employee from his gec- 
ond last station to new station, is limited 
to cost from last to new station and hence 
shipment from second last to new station 
at greater cost should not be made on 
Govt. B/L, proper procedure being for 
employee to pay for packing of effects 
and for shipment on commercial B/L 
and submit claim for amount it would 
have cost Govt. to move effects from last 
station to new station including charges 
for packing at second last station not in 
excess of cost for same service at last sta- 

Transfer while on leave without pay— 
right of civilian employee to transporta- 
tion of household effects at Government 
expense upon change of permanent sta- 
tion is not lost solely because he is on 
leave without pay from civilian position 
on active duty as Naval Reserye officer 
with C. C. C. when his civilian unit is 
moved from one city to another__...... 

Incident to employment—Alaskan skilled 

tradesmen—allowance of transportation to 

and from place of work for skilled trades- 
men employed for Alaskan construction 
work may be provided for as part of their 
agreed compensation by contract of em- 
ployment, or appropriate regulation, if 
their employment is of type excepted from 
classification by sec. 5, Classification Act of 

1923, and their schedule or rate of pay is not 

otherwise fixed by law or regulations 

Land grant: 

Deductions: 

Equalization agreements—routes. See 
Transportation, land grant, deductions, 
routes. 

Minimum charges—fact that applicable 
tariff, or classification rule, prescribes 
minimum below which charge collect- 
ible from public, for a given transpor- 
tation service, may not descend, does 
not prohibit reduction of charge for 
such transportation below said mini- 
mum in connection with shipment of 
property of U. 8. over land grant line. 

Rate divisions: 

Settlement made for traffic moving in 
Mar. 1939 under rates published 
pursuant to I, C. C. Docket 17000, 
Part 2, and in which charges were 
computed on basis of divisions as 
indicated in 18 Comp. Gen. 418, may 
not be reopened because of issuance 
of supplement 18 to Western Trunk 
Line division sheet No. 657-a, which 
indicates it is to be “Effective with 
waybills taken into October 1939 
accounts.’’ Correspondence _ rela- 
tive to effect of said supplement 18, 


INDEX DIGEST 


Page | TRANSPORTATION—Continued. 


476 


910 





Land grant—Continued. 


Deductions—Continued. 

Rate divisions—Continued. 

Where carriers disagree as to which of 
several divisions sheets is for applica- 
tion, or there is urged as applicable 
conflicting bases, rule has been that 
basis resulting in lower net charge 
would be applied in determining 
proper payment for Govt. trans- 
portation, and publication, subse- 
quent to time of involved shipment, 
of basis indicated as for application 
retroactively between carriers, may 
not be given effect of increasing 
charges over those applicable through 
use of published bases previously 
urged as being applicable by carriers 

Routes: 

Circuitous—W here, in applying land- 
grant equalization agreements, routes 
used to ascertain lowest net land- 
grant charges that would have been 
available for particular shipments 
are specifically authorized by tariffs 
publishing rates over such routes, 
mileage limitations specified in 18 
Comp. Gen. 691, relative to maxi- 
mum allowable circuity for con- 
structive routes involving tariffs 
containing mere general routing in- 
structions, are not applicable........ 


Effect of “Interim Divisions” via con- 
structive route—mere fact “Interim 
Divisions’’ are published as applying 
only in connection with route by 
which shipment actually moves 
does not preclude their use for pur- 
poses of land-grant equalization even 
though route actually used is differ- 
ent than land-grant route.......... 

Transit rates—on shipments over lines 
of a single carrier, accorded transit 
privileges at points intermediate to 
original point of shipment and final 
destination, when Government ac- 
quires ownership at transit station and 
is entitled to land-grant deductions 
from revenue carrier derives from 
transit station to destination, charge 
of carrier for through service is deter- 
mined on basis of through rate less 
deduction for land grant from so much 
of said charge as accrues beyond transit 
point on mileage prorate basis, and not 
upon basis that only amount subject 
to deduction for land grant is transit 
balance or difference between through 
charge and amount paid into transit 
station from original shipping point -- 


Mails—inapplicability of Eight-hour and 


Fair Labor Standards laws._....-...- 


Pick-up and delivery allowances—loading 


in trap car service at Government ware- 
house—where tariff requires delivery to 
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carrier’s depot by consignor as condition 
precedent to deduction of pick-up allow- 
ance, no deduction is authorized from 
charges on shipments handled in trap car 
service at Govt. warehouse rather than 
delivered by Govt. at carrier’s depot, but 
matter may require, if administratively 
determined, reporting to I. C. ©. of car- 
rier’s lack of adequate facilities at its depot 
with view to amendment of tariff to 
authorize pick-up allowance upon loading 
of such shipments in trap car service at 


_ Public Funds. See Transportation, valuables. 
Rates: 

Carload—cars ordered and furnished. See 
Transportation, weights, cars ordered and 
furnished. 

Divisions: 

Land-grant deductions. See Transpor- 
tation, land grant deductions, rate divi- 
sions. 

Retroactive application—where carriers 
disagree as to which of several division 
sheets is for application, or there is 
urged as applicable conflicting bases, 
rule has been that basis resulting in 
lower net charge would be applied in 
determining proper payment for Govt. 
transportation, and publication, subse- 
quent to time of involved shipment, of 
basis indicated as for application retro- 
actively between carriers, may not be 
given effect of increasing charges over 
those applicable through use of pub- 
lished bases previously urged as being 
applicable by carriers concerned 

Effect of concession by initial carrier only— 
where charges under tariff for rail-water- 
rail movement were less than charges for 
water-rail movement of same shipment, 
and transportation was by water-rail 
method after initial carrier agreed charges 
to Govt. would not exceed those on rail- 
water-rail basis, payment was proper at 
lower “through rate” (as distinguished 
from “‘joint through rate” such as might 
be established by agreement between 
carriers) which initial carrier agreed to 
protect under sec. 22, Interstate Com- 
merce Act, which permits carriage of 
Govt. property at reduced rates, and any 
adjustment of revenue because of such 
through rate is matter for interested car- 


Equalization—land-grant. See Transpor- 
tation, land-grant, 
Through: 

Effect of concession by initial carrier 
only—where charges under tariff for 
rail-water-rail movement were less 
than charges for water-rail movement 
of same shipment, and transportation 
was by water-rail method after initial 
carrier agreed charges to Govt. would 
not exceed those on rail-water-rail basis, 


Page | TRANSPORTATION~—Continued. 


Rates—Continued. 
Through—Continued. 
payment was proper at lower “‘through 
rate” (as distinguished from ‘“‘joint 
through rate” such as might be estab- 
lished by agreement between carriers) 
which initial carrier agreed to protect 
under sec. 22, Interstate Commerce 
Act, which permits carriage of Govt. 
property at reduced rates, and any ad- 
justment of revenue because of such 
through rate is matter for interested 


Ownership changes at transit points... 
Remains—Coast and Geodetic Survey— 
commissioned personne] dying on active 
duty—where commissioned personnel of 
Coast and Geodetic Survey die on active 
duty, there is no authority for transporta- 
tion of their remains, or for providing an 
escort therefor, at Govt. expense, notwith- 
standing assimilating with Navy provi- 
sions of sec. 11, act, May 18, 1920, as to 
“pay and allowances’, and that such 
transportation may be authorized under 
similar conditions for Navy personnel... . 
Requests: 

Non-Federal personnel—witnesses in Fed- 
eral Communications Commission hear- 
ings—transportation requests properly 
may be furnished to other than Govt. 
employees subpoenaed to appear as 
witnesses before Federal Communica- 


Symbols—reorganized agencies 
Routes—land-grant deductions. See Trans- 
portation, land grant, deductions, routes. 
Seamen. See Seamen, 
Valuables: 
Public funds: 
Armored car service: 

Transfer of Farm Security Adminis- 
tration resettlement project rent 
collections to banks or Government 
depositaries in custody of Govern- 
ment employees, by armored car, 
except pursuant to provisions of 
Government Losses in Shipment 
Act of July 8, 1937, and statutory 
regulations promulgated thereunder, 
should not be regarded as authorized 
by 18 Comp. Gen. 782, term “‘ship- 
ment” as broadly defined in said act 
being inclusive of transfer of val- 
uables in custody of Government 
employees 

Transportation of rental collections to 
depositories by contract armored-car 
service, without funds being in 
actual custody of Govt. employees, 
is not objectionable if head of depart- 
ment concerned determines such 
transportation is “consonant with 
greatest possible protection against 
risk of loss and destruction of and 
damage to such valuables,” and 
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Public funds—Continued. 

Armored car service—Continued. 
requirements of regulations issued 
pursuant to Government Losses in 
Shipment Act are otherwise met_._. 

Vessels: 
Damage or loss in transit. See Property, 
public. 
Foreign: 

Availability of American vessel: 

In all cases in which, due to existing 
war condition in Europe, transpor- 
tation on American vessels cannot 
be obtained for movement of officers 
and employees under State Depart- 
ment, their families and effects, at 
time it is administratively deter- 
mined such movements should be 
made, it will be regarded American 
vessels are not available in applying 
sec. 901, Merchant Marine Act, 1936, 
but vouchers covering payment for 
such transportation should be ac- 
companied by an administrative 
statement of facts in each case _____. 

Where due to existing war conditions, 
transportation on Americat vessels 
cannot be obtained for movement, 
to posts in Europe, of State Dept. 
personnel, their families and effects, 
it will be regarded, in applying sec. 
901, Merchant Marine Act, 1936, 
during period of President’s Proc- 
lamation of Nov. 4, 1939, remains in 
force, that American vessels are not 
available, and determination of Sec. 
of State as to most practicable route 
in any such case will not be ques- 
tioned, irrespective of registry of 
Wee GneO eS AT aNd. 

Weights—cars ordered and furnished—where 
carrier’s agent at point of origin of Govt. 
shipment was informed of nature of ship- 
ment sothat proper car would be furnished, 
and Govt. ordered car without specifying 
given length, it was to be understood car 
of standard length was desired, and pay- 
ment may not be made on basis of weight 
applicable to longer car actually furnished. 


TRAVEL ALLOWANCE: 


Navy: 
Transfers to Fleet Reserve: 

Soon after enlistment extension—al- 
though law entitles Navy enlisted 
man to transfer to Fleet Reserve at 
any time after qualified for transfer, 
it does not authorize travel allowance 
on transfer at other than expiration of 
enlistment as extended where man 
was qualified for transfer to Fleet 
Reserve when extension of enlistment 
became effective and request for trans- 
fer is made so soon after extension be- 
comes effective as to suggest there was 
no intention to serve substantial por- 
tion of extension 
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Navy—Continued. 
Transfers to Fleet Reserve—Continued. 
Soon after enlistment extension or re- 
enlistment—where Navy enlisted man 
applies for transfer to Fleet Reserve 
within 3 months from date of reenlist- 
ment, or extension of enlistment, and 
he had service entitling him to transfer 
before he reenlistéd or extended enlist- 
ment, it will be necessary, in order to 
establish bona fides of reenlistment, 
etc. for travel allowance purposes, that 
there be furnished evidence of a change 
in man’s personal affairs making it 
desirable and necessary that he be so 
transferred, but where application for 
transfer is made more than 3 months 
after extension, etc., no question will 
be raised as to bona fides_____.______-- 


TRAVELING EXPENSES: 


See, also, related subjects, Mileage; Sub- 
sistence; Transportation. 

Advances of funds. See Funds, public, ad- 
vances. 

Change of station. See Traveling Expenses, 
transfers. 

Conventions, associations, conferences and 
congresses—Indian problem conference in 
Canada—attendance at conference in 
Canada to study “present position and 
problems of the Indians in Canada and 
the United States,” only very small part 
of which conference is devoted to study of 
educational practices in Canada as inci- 
dental to primary purpose of conference, is 
not within prohibition in 1940 Bureau of 
Indian Affairs appropriation, against use 
of said funds for expenses of travel for 
study of educational systems or practices 
outside continental limits of U. 8. and 
Alaska, regardless of whether employees 
who attend conference do or do not par- 
ticipate in session at which Canadian 
educational system is discussed___--_.-.-- 

Course of instruction—National Oancer 
Institute Act—in view of general purposes 
and broad provisions of National Cancer 
Institute Act, Surgeon General may 
designate Govt. emp'oyees for courses in 
cancer prevention, etc., tuition to be 
paid as part of administrative expenses, 
and while so detailed employees may 
be paid their regular compensation and 
actual traveling expenses and per diem 
in accordance with Standardized Travel 
Regulations, but they may not be allowed 
$10 per diem allowance authorized to be 
paid “persons” designated under sec. 5 
(b) of Act__- ao . 


Dependents. See Transportation, depend- 


ents. 


Detailed employees. See Details. 
Effect of 1939 Reorganization Act promotion 


ban—changed payments to cooperative 
employees—changes in amounts of travel- 
ing expenses paid as such to employees in 


Page 
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137 


448 
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positions on Public Health Service co- Leaves of absence—Continued. 


operative projects and in nowise having 
any bearing upon rate of compensation 
paid, are not affected by fiscal year 1940 
prohibitory personnel compensation and 
classification change provisions of sec. 10 
(b), Reorganization Act of 1939 

Fares—lowest _first-class—roomettes on 
extra-fare trains—where claim for reim- 
bursement for roomette on extra-fare train 
is supported by evidence that use of such 
train was in accordance with par. 15, 
Travel Regulations, and Pullman cars on 
said train were not equipped with accom- 
modations for which lower charge is made 
than for accommodations actually used, 
payment of charge for accommodations 
actually used will not be questioned as 
violating lowest first-class rate require- 
ments of sec. 10, act, Mar. 3, 1933____.....- 


First duty station—employment contracts 
authorizing payment—Alaskan skilled 
tradesmen—allowance of transportation to 
and from place of work for skilled trades- 
men employed for Alaskan construction 
work may be provided for as part of their 
agreed compensation by contract of em- 
ployment, or appropriate regulation, if 
their employment is of type excepted from 
classification by sec. 5, Classification Act 
of 1923, and their schedule or rate of pay is 
not otherwise fixed by law or regulations... 


Headquarters: 

An administrative office may designate a 
particular office or building in a city as 
headquarters office of its employees and 
reimburse them cost of transportation 
from headquarters office to particular 
place of duty within official station to 
which they may be assigned on any day- 

An employee must bear cost of transporta- 
tion from his place of residence to his 
place of business at his official station. -- 

“City of Honolulu”’—post of duty or 
official station as applied to Honolulu, for 
travel expense reimbursement purposes, 
will be considered as boundary of ‘City 
of Honolulu” instead of “City and 
County of Honolulu” 

Where employee’s office is in a particular 
building and he is assigned to duty else- 
where within city, he may be permitted 
to proceed directly from his home to 
place of duty for particular day and be 
reimbursed difference between cost of 
reporting to his headquarters office and 
cost of reporting to his place of duty, 
when latter is greater 


Leaves of absence: 


Authorized delay en route to headquar- 
ters—return to temporary station— 
where employee left temporary duty 
station, while in leave status tg,visit his 
home under orders authorizing delay en 
route to headquarters to be charged as 
leave, and while at home—which is not 


on most economical route from tem- 
porary station to headquarters—re- 
mainder of return trip was canceled in 
Govt.’s interest and employee ordered to 
return to temporary station, cost of 
travel from temporary station to home 
was personal to traveler, cost of travel 
from home to headquarters being sub- 
stantially same as from temporary sta- 
tion to headquarters, but since return to 
temporary station was for official reasons 
which arose after departure therefrom, 
return trip was official travel and cost 
thereof properly payable from appro- 
priated funds 

Foreign Service officers—interpretation of 
“continuous service abroad’’ require- 
ment—sec, 22, act, Feb. 23, 1931, author- 
izing Secy. of State to order to U. S. on 
his statutory leave, at Govt. expense, any 
Foreign Service officer who has three 
years of continuous service abroad, does 
not require an officer remain at all times 
physically present within service abroad 
in order to meet ‘‘continuous service” re- 
quirement, and where an officer’s tem- 
porary return to U. 8. for consultation 
purposes had direct connection with his 
assigned post of duty abroad, it did not 
constitute break in his ‘continuous 
service abroad”’ within meaning of said 
CUIEUEL. uhruneetesices al ete dahae iach . 

Station change while on leave—expense re- 
imbursement basis—the following statu- 
tory rule (Army Appropriation Act, 
June 12, 1906) is applicable also to travel 
expenses where that method of reim- 
bursement is required instead of mile- 
age: ‘‘When the station of an officer is 
changed while he is on leave of absence 
he will on joining the new station be 
entitled to mileage for the distance to 
the new station from the place where he 
received the order directing the change, 
provided the distance be no greater than 
from the old to the new station; but if the 
distance be greater he will be entitled to 
mileage for a distance equal to that from 
the old to the new station only” 

Station change while on leave and tem- 
porary duty—where army officer, under 
orders relieving him from duty in foreign 
country and granting leave prior to his 
reporting to new station in U. S., was 
assigned to temporary duty at another 
foreign city to which he had traveled 
while on leave, and not under orders, he 
is not entitled to any traveling expenses 
under subsequent orders fixing place of 
temporary duty as his new permanent 
duty station since no travel was re- 
quired under said orders 

Temporary duty—where, in connection 
with temporary duty, there is involved 
merely a case of an employee who, at ex- 
piration of his annual leave, is required 
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‘ 


to return to his regular duty station vis 
indirect temporary duty route, and not 
case where employee's vacation is inter- 
rupted or curtailed by duty assignment, 
thereby necessitating further travel by 
him at his own expense when his vaca- 
tion is resumed, he is entitled to reim- 
bursement only to extent of excess cost 
of travel to headquarters via temporary 
duty route over cost of return to head- 
quarters from place of leave 

Personal convenience: 

Leaves of absence. See Traveling Ex- 
penses, leaves of absence. 

Private and public business intermingled— 
where purpose of a journey is primarily 
personal to traveler, only such additional 
expenses as may be incurred on bona fide 
Government business causing delay or 
stopover and additional travel may be 
paid from Government funds 

Repeated travel: 

Second trip with different route and 
stops—there must be more than one 
journey to a given point before travel 
is “repeated travel’ within meaning 
of act, June 1, 1926, providing for reim- 
bursement to Navy, etc., officers for 
such travel on an actual expense (as 
distinguished from mileage) basis, but 
statute does not require that second 
journey be over identical route or that 
stops be at same places as on first jour- 


Trips to and beyond “repeated travel’ 
points—fact that reimbursement for 
portion of official travel is required to 
be on an actual expense basis as for ‘‘re- 
peated travel” within meaning of act, 
June 1, 1926, does not prohibit reim- 
bursement on mileage basis for that 
portion of travel beyond repeated travel 
point to which only single journey has 


Transfers: 


Army officer returning from Organized 
Reserve duty—Army officer transferred 
from Organized Reserve duty to Regu- 
lar Army post is entitled to actual ex- 
penses, or per diem, while performing 


Civilian employees generally—rank, or 
nature of duties, nonessentiality—statu- 
tory provision making various travel 
expense appropriations for fiscal year 
1940 available for travel expenses of 
civilian employees on change of official 
station, applies to all such personnel 
without distinction as to rank or nature 
of duties, provided transfer is in accord- 
ance with requirements of the statute. 

Intermediate leave of absence and further 
permanent station change—where Army 
officer, under orders relieving him from 
duty in foreign country and granting 
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leave prior to his reporting to new sta- 
tion in U. 8., was assigned to temporary 
duty at another foreign city to which 
he had traveled while on leave and not 
under orders, he is not entitled to any 
traveling expenses under subsequent 
orders fixing place of temporary duty 
as his new permanent duty station since 
no travel was required under said orders. 
Temporary duty awaiting sailing of trans- 
port—Army officer transferred from 
Organized Reserve duty to Regular 
Army post is entitled to actual expenses, 
or per diem, while performing necessary 
travel, and where travel was by Govt. 
vessel with assignment to temporary 
duty at place en route while awaiting 
further transportation, such assignment 
did not terminate travel status (11 Comp. 
Gen. 31, distinguished), and while he was 
entitled only to actual expenses during 
travel on Govt. vessel he may be paid 
per diem while at temporary duty place 
notwithstanding there was intervening 
period when he was in mileage status 
while on temporary duty at still another 


Temporary duty station subsequently as- 
signed as new station—where under 
authorized travel order issued by sub- 
ordinate officer, after request for perma- 
nent change of station orders for em- 
ployee concerned, employee travels to 
temporary duty station to which so 
ordered, and which, subsequent to 
travel, is made his permanent station by 
department head, reimbursement may 
be made for traveling expenses as for 
travel under temporary duty orders 
which authorized no per diem at tem- 
porary station, and not under transfer 
order by department head under which 
no travel was performed or necessary... 

Travel from place of leave—expense reim- 
bursement basis—the following statutory 
rule (Army Appropriation Act, June 12, 
1906) is applicable also to travel expenses, 
where that method of reimbursement is 
required instead of mileage: ‘‘When the 
station of an officer is changed while he 
is on leave of absence he will on joining 
the new station be entitled to mileage 
for the distance to the new station from 
the place where he received the order 
directing the change, provided the dis- 
tance be no greater than from the old to 
the new station; but if the distance be 
greater he will be entitled to mileage for 
@ distance equal to that from the old to 
the new station only” 


Vehicles—use of own. See Mileage, travel 


by privately owned automobile. 


Vessels—Government-owned—military per- 


sonnel reimbursement limitations—act, 


Page 


617 


32 
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Witnesses: 

Advance of funds—there is no authority 
for advance payment of per diem or cost 
of travel by private conveyance to wit- 
nesses before Federal Communications 
Commission 

Related duties of Government employee— 
where investigators of Division of In- 
vestigations of Agriculture Dept. obtain 
information re violations of general crim- 
inal statutes and statutes administered 
by Dept., in normal course of activities 
as employees of Dept., payment of their 
travel and subsistence expenses when 
appearing as witnesses before Federal 
grand juries and courts should be made 
from appropriation under which ex- 
penses of other official travel by said em- 
ployees are made, in absence of special 
statutory provision to contrary, and not 
from Justice Dept. appropriations for 
“Fees of jurors and witnesses’”’ 


TREASURY DEPARTMENT: 


Appropriations. See Appropriations, Treas- 
ury Department. 

Bureau of Narcotics—marihuana destruc- 
tion—property owners v. Government 
personnel—if determined administratively 
that marihuana growing on private lands 
may be destroyed more effectively and 
economically by direct means than by re- 
quiring property owners to effect such 
destruction, no objection to employment, 
under appropriation for Bureau of Nar- 
cotics for fiscal year 1940, of such personnel 
as may be required for such purpose 

Customs Service. See Customs Service. 

Jurisdiction—Government bond sales—ex- 
pense authority—authority conferred upon 
Secy. of Treasury by sec. 10, Second Lib- 
erty Bond Act of Sept. 24, 1917, as ex- 
tended and amended, to use appropriation 
for ‘‘all necessary expenses’’ and to spend 
funds as he “may direct’’ may not be so 
construed as to make ineffective specific 
restrictions of law relating to procurement 
of printing and binding, envelopes, etc., 
and Department may not have done for it 
indirectly, through Federal Reserve 
Banks, that which it may not do directly - 


TYPEWRITERS: 


See Devices, labor-saving. 


UNIFORMS: 
See Clothing. 


VEHICLES: 
Hire: 

Government employee contracts—Forest 
Service loss or damage claims—employ- 
ees of Forest Service, required under 
administrative regulations to furnish 
saddle and other animals or motor vehi- 
cles and equipment necessary for per- 


Hire—Continued. 
formance of their official duties, may be 
reimbursed for loss of, or damage to, such 
property, provided it was under contract 
for hire or lease for use of Forest Service 
as authorized by act, Jan. 31, 1931, 15 
Comp. Gen. 735, distinguished 
See, elso, Rent, equipment. 
Motor: 
Exchanges. See Contracts, exchanges 
Passenger-carrying: 
Purchase limitations: 
Additional equipment: 

Cost of an automobile heater must, 
ordinarily, be included as part of 
cost of automobile in applying 
statutory limitation on purchase 
price of passenger-carrying vehi- 
cles, but skid chains, fire extin- 
guishers, safety flares, auto robes, 
and removable seat covers are not 
required to be included in price 
limitation 

In applying statutory limitation on 
purchase price of automobiles, 
there must be included as part of 
price of automobile cost of all ac- 
cessories required for comfort and 
convenience of passengers and 
efficient operation of vehicle as an 
ordinary passenger-carrying vehi- 
cle provided such accessories, when 
in use, are such as ordinarily are 
permanently attached to, and be- 
come a part of, the vehicle 


Were appropriation “‘Establishment of 
Air Navigation Facilities 1940’’ as 
made by act, Mar. 16, 1939, only 
appropriation for carrying out Civil 
Aeronautics Act of 1938, absence 
therein of specific authority for pur- 
chase, operation, etc., of passenger- 
carrying vehicles as required by act, 
July 16, 1914, and aircraft would not 
necessarily prohibit expenditures for 
such. purposes in view of general 
authority therefor in sec. 204 (a), 
Civil Aeronautics Act of 1938, but, 
as same appropriation act, under 
title “Salaries and Expenses, Civil 
Aeronautics Authority, 1940” speci- 
fically provides for such expenditures 
therefrom, appropriation ‘“‘ Establish- 
ment of Air Navigation Facilities 
1940”’ is not available for such pur- 
poses. 16 Comp. Gen. 773, distin- 
guished_._.... Sarak tacerahedcdete 


Purchases—cash bid acceptance with 
used car sale to another—where bidder 
offered automobile to Govt. at stated 
cash price, not contingent upon ac- 
ceptance of independent offer of trade- 
in allowance on Govts.’s used car, 
acceptance of bid for furnishing new 
ear for cash resulted in binding con- 
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tract on that basis even though used 
car was sold for cash to another bidder, 
and contractor is liable for excess cost 
to Govt. resulting from refusal to 
CO a - 
Travel by privately owned. See Mileage, 
travel by privately owned automobile. 


VESSELS: 


Chartering, commissioning, maintenance, 
etc., expense—appropriation availability— 
Interior Dept. appropriation “Expenses, 
Division of Territories and Island Posses- 
sions,” as made by act, June 30, 1939, 
having been made available by statute 
only for charging of expense of ‘‘chartering 
and commissioning the steamship Bear as 
a vessel of the United States Navy for the 
purposes of the Survey of the Antarctic 
regions,” any expenses incident to main- 
tenance, operation and repairs after vessel 
has been commissioned are chargeable to 
appropriations ordinarily available under 
Navy Dept. for like expenses with respect 
to other Navy vessels.............-- : 


Fines — immigration. See Immigration, 
jines. 


Shipwrecked, etc.—crew’s pay—effect of 
sections 1574 and 1575, R. S.—purpose of 
secs, 1574 and 1575, R. S. which provide 
that pay of officers and men of any U. 8. 
vessel separated from their vessel because 
of her taking by an enemy, wreck, loss, or 
destruction, shall go on and be paid them 
under the conditions therein stated until 
their exchange, discharge or death, was to 
give right to normal pay which otherwise 
would have terminated, and not to con- 
tinue a right to special allowance or addi- 
tional pay—such as submarine duty 
pay—payable only for rendition of particu- 


Travel by Government-owned—military 
personnel reimbursement limitations— 
act, Apr. 15, 1926__._..__. See ee ethese 


Tug (private)—damaged while aiding in 
sinking naval vessel—where contract for 
furnishing seagoing tug to tow naval 
vessel to designated point and to assist in 
its sinking, provided that U. 8S. would not 
be responsible for damages to tug due to 
conditions at sea or fouling by vessel, 
but tug was damaged in performing serv- 
ices in addition to those covered by con- 
tract, required in emergency and requested 
by naval officer in charge of sinking, con- 
tractor’s claim for reimbursement on ac- 
count of such damages may be paid upon 
basis of implied contract__._............-.-. 


VETERANS: 


Benefits, etc. See Veterans’ Administration. 
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Adjusted compensation: 
Beneficiaries—erroneous payments—not- 
withstanding veteran may have had no 
knowledge prior to his wife’s death, or 
participation, in scheme employed by 
her—identifying of dead person as her 
husband—to obtain proceeds of his 
adjusted service certificate, loss must 
fall upon him—and not U. 8.—as that 
one of two innocent parties, who, in 
law, most essentially facilitated fraud, 
where he enabled her to perpetrate 
fraud by designating her as beneficiary 
of certificate and entrusting document 
og ee 


Erroneous payments—payment to right- 
ful payee before recovery—where check 
representing loan on adjusted service 
certificate was mailed to veteran at 
address given by him and delivered to 
that address but was obtained and nego- 
tiated by an impostor, payment of un- 
recovered balance of proceeds of check 
to rightful payee is not authorized until 
such balance is recovered from impostor 
or subsequent indorsers._.__ pee 5 

Loans — forgeries — veteran’s liability — 
where cireumstances of Govt.’s loss in 
connection with erroneous mailing and 
delivery of check issued under adjusted 
service certificate are such that compara- 
tively short delay on veteran’s part in 
notifying Govt. of his change of address 
was in no legal sense a cause of payment 
of check to impostor some months later 
and veteran was not involved in issuance 
or negotiation of check and did not par- 
ticipate in proceeds, amount of check 
may be removed as charge against his 
adjusted compensation account and pay- 
ment made of balance due. -___- 

Federal aid to States: 

Homes for veterans: 

Federal aid payments to State homes for 
care of disabled veterans may not be 
made for any period prior to date upon 
which Administrator of Veterans’ 
Affairs determines a veteran’s eligi- 
bility for care has been established __.- 

While Federal aid payments to State 
homes in connection with care of dis- 
abled veterans were limited, by recent 
appropriations, to cases of veterans 
eligible for domiciliary care in Veterans’ 
Adm, facilities, act of Aug. 1, 1939, 
clearly provides that a veteran’s eligi- 
bility for either do:niciliary or hospital 
care entitles a State to such payments. 

Insurance: 


Attorneys’ fees—assignments—while sec. 
3477, R. 8. regarding manner of making 
assignments of claims against U. 8S. was 
enacted for benefit, etc., of Govt. and 
may be waived in proper case, an assign- 
ment not meeting conditions in statute 
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77 
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will not be recognized even though Govt. 
might have good acquittance where it is 
solely for benefit of assignor, and where 
there are no circumstances making as- 
signment necessary, desirable, etc., from 
standpoint of Govt., particularly where 
assignment of attorney’s fees under 
veterans’ insurance judgments might 
result in confusion, complication or 
doubt, in event of death of one of parties. 
Premiums — aviation Cadets commis- 
sioned in Naval Reserve, etc.—where 
Govt. has paid monthly premium on 
Govt. life insurance of aviation cadet of 
Naval Reserve or Marine Corps Re- 
serve, for month during which he is 
commissioned, charge against Govt. 
funds for full month may be allowed to 
stand and only succeeding premiums 
need be deducted from officer’s pay. .. 
Signature card—use procedure_........... 


VIRGIN ISLANDS: 
Aliens registration: 


Fee disposition—alien registry fees col- 
lected under act, Mar. 2, 1929, as 
amended, are “immigration, and natur- 
alization fees’ within meaning of those 
terms in sec. 35, Organic Act of Virgin 
Islands of U. 8., and are for covering into 
treasury of Virgin Islands, and not into 
treasury of U. 8__- Le. Weide cde teed 

Fee requirement—registry of aliens resid- 
ing in Virgin Islands, for purpose of 
affording them benefits of naturalization 
and immigration laws of U. S., without 
collection of fee provided by sec. 1, act, 
Mar. 2, 1929, as amended, for registration 
of aliens who “Entered the Unitea States 
prior to July 1, 1924,” is not authorized 
unless and until Congress so provides__. 


Immigration law applicability—basic imm!- 


gration law of U. 8. of Feb. 5, 1917, is 
applicable to Virgin Islands ___............ 


171 
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VETERANS’ ADMINISTRATION—Con. Page ) WAGES—Continued. 


Insurance—Continued. Underpayments: 


Contract payment withholding: 
Applying withheld funds to contractor’s 
tax debt—where Govt., in paying 
under a contract, withheld amount for 
benefit of contractor’s employees pur- 
suant to provisions of Walsh-Healey 
Act, it is mandatory that said funds be 
placed in special deposit account and 
mad available to Secy. of Labor for 
payment to employees entitled there- 
to, and funds so withheld may not be 
applied in liquidation of contractor's 
indebtedness to Govt. for unpaid 
Cle tA deinknn ste d- anthenclves coer 
Contract other than involved in viola- 
tion—provision in Walsh-Healey Act, 
for withholding moneys due U. 8. by 
reason of a contractor’s violation of its 
contract stipulations, from amounts 
otherwise due on any such contracts, 
or for recovery by suit, does not bar 
exercise by Govt. of common-law right 
to set off amounts due contractor under 
other contracts in liquidation of such 
an indebtedness. -.................-.-.- 
Contractor violation lists. See Contrac- 
tors, violations of obligations. 
Walsh-Healey Act—disposition of penal- 
ties—where it was definitely determined 
that at least specified sum is “due and 
unpaid to employees of said respondent 
company for overtime’ violations of 
Public Contracts Act of June 30, 1936, 
fact that all employees did not apply for 
wages due them within time allowed by 
law does not give rise to right in com- 
pany’s favor for refund of balance of 
specified amount deposited by it with 
Govt. but not paid employees, and such 
balance should be deposited as miscel- 
iinet nn ctecknonecotntin 


WAIVERS: 


640| Decedents’ claims. See Decedenis, Estates Of, 


assets, waivers. 
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785 


97 


VOUCHERS: 

Pay rolls. See Compensation, WAR DEPARTMENT: 

Appropriations. See Appropriations, War 
Department. 

Army. See Army. 


WAGES: 


See, also, Contracts, increased costs, wages; 
Contracts, labor, etc., stipulations; Contracts, 


wage stipulations. WATER: 
| Division with third persons by contractors’ Multiple year accrued charges—fiscal year 
employees—effect under Davis-Bacon appropriation availability—act, Apr. 27, ' 


Act—where owner of trucks rented by 
Govt. contractor was neither an agent nor 
subcontractor within meaning of Davis- 
Bacon Act, fact that truck drivers em- 
ployed directly by contractor, paid owner 
part of their wages after contractor had 
paid them in full, does not, under terms of 
act, authoriz> either withholding pay- 
ments from contractor for payment to 
drivers, or listing owner or contractor as 
violator of its obligations to employees, etc. 


246222™—40———75 


839 


1937, providing that in making payments 
for commodities such as gas, electricity, 
water, steam, and the like, where period 
covered by charge begins in one fiscal year 
or allotment period and ends in another, 
entire amount of payment may be charged 
against appropriation current at end of 
such period, is not for application so as to 
make ‘Contingent Expenses, Foreign 
Service, 1940” available for payment of 
accrued water service charges for an Ameri- 
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WATER— Continued. 


can Embassy for period of more than 6 
years, and such charges must be prorated 
so that charge in any one fiscal year appro- 
priation will not exceed cost of service for a 
one-year period ending in that fiscal year -. 
WITNESSES: 

Fees: 

Generally accepted use of term “‘fees’’ as 
applied to witnesses is that it covers all 
commuted amounts payable whether 
in form of per diem for attendance, or 
per diem for expenses of subsistence 

Payment in advance—Federal Communi- 
cations Commission hearings—there is 
no authority for advanee payment of 
fees to witnesses before Federal Com- 
munications Commission 

Government employees testifying for the 

Govt.—duty status v. leave status—under 

the provisions of sec. 850, R. 8., a Govt. 

employee who in obedience to a subpoena 
or direction by proper authority appears as 

a witness for the Govt. in court proceed- 

ings, is not to be regarded as on leave of 

absence with pay but should be treated as 
in the performance of duty under his em- 
ployment. 4 Comp. Gen. 91; compare 


Mileage. See Mileage, witnesses. 

Subsistence. See Subsistence, witnesses. 

Traveling expenses. See Traveling Expenses, 
witnesses. 


WORDS AND PHRASES: 


“Active commissioned service under a Fed- 
eral appointment”—active duty, other 
than training under competent orders, as 
Naval Reserve officer with Civilian Con- 
servation Corps, during interval between 
resignation upon graduation from Naval 
Academy and commission as ensign in 
Regular Navy, is “active commissioned 
service under a Federal appointment” 
which may be counted under commission 
in Regular Navy for longevity pay pur- 


“ Actual time served’’—substitutes in Postal 
Service who received credit under sec. 104, 
Tit. 39, U. 8. Code for “‘actual time served”’ 
in determining grade to which regular 
apointment is made, may not be credited 
for said purpose with time granted and 
compensated for as annual and sick leave 
under act of July 18, 1939 


“‘Allowance”’—uniform gratuity authorized 
in sec. 302, Naval Reserve Act, 1938, is an 


where con- 


+ apeadaanyuundiy; 
tract provides for specified quantity of 
supplies, subject to qualifying words such 
as “more or less,’ “about,” “approxi- 
mately,” etc., such words will excuse only 
minor or accidental variations in quantity, 
but where qualifying words are subject to 


further conditions, neither designated 
quantity nor such quantity with slight 
variations will be regarded as controlling -. 


INDEX DIGEST 


Page | WORDS AND PHRASES—Continued. 


976 


375 


599 


“Break in service”’: 

Where employee of War Department was 
transferred to position with Panama 
Canal and subsequently retransferred to 
position in War Department, he would 
not be entitled after retransfer, to credit 
for leave earned under Annual Leave 
Act of Mar. 14, 1936, and regulations 
issued pursuant thereto, during first 
period of service with War Department, 
period of service with Panama Canal, 
during which he was not subject to act of 
Mar. 14, 1936, but to other leave laws 
and regulations, being a “break in serv- 
ice” within meaning of sec. 6, Annual 
Leave Regulations issued under said act 
of March 14, 1936__ 

Where employee was granted his scerued 
annual leave and, thereafter, leave with- 
out pay ending on date immediately 
prior to effective date of his transfer to 
another permanent position in another 
Govt. agency, there was no “break in 
service” within meaning of sec. 9 of sick 
leave regulations, as amended, by E. O. 
7880, May 9, 1938, and his accumulated 
unused sick leave may be transferred to 
his credit in new position 

“Bureau, office or other appropriation 
unit’’—as act, June 29, 1939, provides sepa- 
rate appropriation items for each of 10 
offices or divisions of Justice Dept. listed 
therein and administered as separate units, 
each of them now may be considered as 
separate “bureau, office or other appro- 
priation unit,” in applying ‘‘average’’ sal- 
ary in grade limitation provision of act. __- 

“Buying rate’—terms “buying rate’ and 
“selling rate’ in connection with foreign 
exchange, explained ____- Ct eiisudunide . 


“Civilian employee of the United States’”’— 
project worker is not under Uniform An- 
nual Leave Regulations 


“Civilian office or position’’—where retired 
naval officer was “appointed” subject to 
taking oath of office’’, to position of“‘special 
examiner Grade CAF-15’, at $8,000 per 
annum, he held a “civilian office or posi- 
tion,” within meaning of sec. 212, act, June 
30, 1982, prohibiting payment of both re- 
tired pay and civilian compensation where 
combined rate exceeds $3,000 per annum, 
notwithstanding appointment was only 
for temporary period .................--.- : 

“Compensation”: 

Cost of medical treatment furnished by 
Employees’ Compensation Commission 
to injured employee is ‘“‘compensation”’ 
within meaning of sec. 27 of employees’ 
cumpensation act of Sept. 7, 1916, which 
is required to be reimbursed commission 
out of amounts recovered by him from 
private sources for same injury 

Term “compensation” includes fees and 
has been so construed for certain pur- 


Page 
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WORDS AND PHRASES—Continued. Page | WORDS AND PHRASES— Continued. Page 
“‘Consolidated’’—words ‘‘consolidated”’ and “Election”—condition of sec. 12, Emergency 


INDEX DIGEST 


“coordinated” as used in Reorganization 
Plan 1 in connection with Federal Works 
Agency and Federal Loan Agency, respec- 
tively, must be distinguished for purposes 
of 1940 prohibitory personnel compensa- 
tion and classification change provisions of 
sec. 10 (b), Reorganization Act of 1939, 
term “consolidate” connoting a “transfer” 
of personnel for said compensation and 
classification change purpose, while word 


Relief Act, 1939, that nene of funds so 
appropriated shall be expended in con- 
struction of non-Federal building, where 
Federal portion of cost exceeds $52,000, 
unless building is one for which an issue of 
bonds “‘has been approved at an election 
held,” is not met by approval of State 
bond issue by State Armory Building 
Commission, term “election” being com- 
monly used to signify selection made by 


“coordinate’’ does not as was previously qualified electoral body_......-........- ‘4 397 
decided in 18 Comp. Gen. 976_._. .........- 257 a 
d = : “Employees’’—administrative change in 
“Construction” —costs necessary to comple- method of compensating traveling guards 
tion of a construction project are, essen- f t th h hal to direct 
tially, construetion costs, and not costs of ere a or = 
? . payment, and providing for hiring guards, 
maintenance, operation, repair, alteration, by designation by marshal, does not 
or improvements, which costs ordinarily change status of guards to make them 
arise only after completion of the project... 778 Federal employees contrary to 11 C. G. 
“Continuous service” abroad—sec. 22, act, 162 ° 251 
M1 ees: | -... ...... 
to order to U. S. on his statutory leave, at “Exchange”: 
Govt. expense, any Foreign Service officer Authorization in act, May 11, 1939, for 
who has three years of continuous service exchange of obsolete, etc. ordnance ma- 
abroad, does not require an officer remain chines and tools for new machines and 
at all times physically present within tools, contemplated “exchange” other 
service abroad in order to meet “continu- than in restricted sense of article for ar- 
ous service’ requirement, and where an ticle without reference to money value, 
officer's temporary return to U. S. for con- and intended established procedure with 
sultation purposes had direct connection regard to “exchange” statutes generally, 
po his oanes a Le ne abroad, it that is, exchanging of old equipment in 
id not constitute bre n “continu- part payment for new on a cash bid, as 
ous service abroad’”’ within meaning of well as exchange allowance for old equip- 
COD RR in ctien eiatinatn <i e iaeaes 05:0 50 750 ment, basis... .-- a cl Rahat 313 
Brn se sf words eee = Word “exchange” when used in a statute 
‘coordina’ as used in Reorganization contemplates giving or taking of one ar- 
: lan 1 in ene eer Works ticle other than money for another article 
qoncy an Gacy, Fea’ other than money which is regarded as 
tt ae w ean equivalent without reference to money 
¢ aes Ceepaer value, unless there is manifested a legis- 
weed Pogo orator gamete mary lative intention for a different and more 
, Reorg: m Act of 
° > comprehensive meaning... ........... 313 
term ‘‘consolidate” connoting a “transfer” “Fed ey ”_Distri a lumb 
of personnel for said compensation and a ed eoen oe en aes aot 
classification change purpose, while word erat aginey” within aneantng of ant 
“coordinate” does not as was previously June 25, 1910, as amended, authorizing 
decided in 18 Comp. Gen. 976 257 Federal agencies to have buildings for gov- 
“Departmental Service”—Nationa! Capital pre: purposes constencted by Tren 
Parks unit of National Park Service in ury Departanemt.......-...-....2.-.---.-- ” 
Interior Dept., charged with develop- “Fees’’—generally accepted use of term 
ment and maintenance of public parks of “fees” as applied to witnesses is that it 
National Capital, under direction of a covers all commuted amounts payable 
superintendent, similarly to that of na- whether in form of per diem for attendance, 
tional parks throughout country—a local or per diem for expenses of subsistence _-_. 75 
activity rather than one engaged in general “Field Service’—National Capital Parks 
supervisory or administrative work of unit of National Park Service in Interior 
said Service—is a “field service’ rather Dept., charged with development and 
than a “departmental service.’’ Differ- maintenance of public parks of National 
ence between “‘departmental service’ and Capital, under direction of a superintend- 
“field service’’ generally, discussed... _._- 631 ent, similarly to that of national parks 
oe a in line of ee throughout country—a ‘local activity 
rhea is not a disease contracted “‘ of rather than one engaged in general super- 
duty while on active duty,” within mean- visory or administrative work of said 
ing of act, June 15, 1936, providing for med- Service—is a “field service’ rather than a 
ical treatment, ete., of members of Officers’ “departmental service.’’ Difference be- 
Reserve Corps, under specified conditions, tween ‘departmental service” and ‘field 
for diseases so contracted __..............- 859 service’ generally, discussed.............. 631 
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WORDS AND PHRASES—Continued. 
“Full pay and allowances’”—Marine Corps 
officer, retired for wounds in battle, before 
June 30, 1922, was, by sec. 17 of act of June 
10, 1922, saved right to active and retired 
pay on basis-of pay laws in.effect on June 
30, 1922, and “full pay,” -which said sec. 
17 provides for retired officers on active 
duty, is full pay based on retired pay under 
act, May 11, 1908, and sec. 1262, R. 8. where 
higher than pay provided by act of June 
10, 1922, but full allowances under said 
section are allowances prescribed by act, 
June 10, 1922, for officer’s rank and length 


“‘Furnishing”—word “furnishing” as used 
in Walsh-Healey Act contemplates selling 
of property to Govt. and imports, as a gen- 
eral proposition a transaction whereby 
Govt. takes title to, as well as possession of 
ll 

“Furniture’—museum, display, or model 
cases are “furniture’’ for Interior Dept. 
Contingent Expense appro. purchase 


“Furniture and furnishings’—legally de- 
fined, terms “furniture” and “furnishings” 
do not include books generally or libraries 


“Government employees’’—act, Aug. 5, 1939, 
defines Naval Academy laundry em- 
ployees as “‘Government employees”’___- _ . 

“Gratuity”—tright of Lighthouse Service 
employees to retirement with pay is part 
of compensation, a right given by statute, 
accruing because of service, and not a 
gratuity or pension even though no con- 
tribution, as such, is made by them as in 
the case of civil employees of the Govt. 


‘‘Home”—under sec. 37a, National Defense 
Act, an Army reserve officer ordered to 
active duty is entitled to ‘‘mileage from his 
home to his first station and from his last 
station to his home,” but “home” con- 
templated by statute is permanent resi- 





INDEX DIGEST 
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573 


196 


191 


478 


dence or domicile of officer when ordered 


“Immediately”—word “immediately” as 
used in Hatch Act of Aug. 2, 1939, would 
permit employee’s removal on date admin- 
istrative office learned of political activity 
violation or as soon thereafter as reasonably 
requisite to accomplish removal _.......... 

“Incompetent”—term “incompetent” as 
used in act of Feb. 25, 1933, should be given 
its general legal meaning as indicating per- 
son who by reason of nonage, disease, weak- 
ness of mind, or other cause, is unable to 
manage his own affairs, and in absence of 
showing that an Indian was in fact an 
“incompetent” adult Indian, payment of 
amount due his estate to superintendent 
of Indian Agency is not authorized under 
said act, fact Indian was ward of Govt. 
and that he died possessed of a trust allot- 
ment of land, and of additional restricted 


731 


834 


property, not being sufficient to establish 
he was an “incompetent adult” Indian 
within requirement of the act_............. 
“Incompetent Indians’—terms “noncom- 
peten ‘% “incompetent,” and “restricted” 
as used in statutes relating to Indians, dis- 


“Indian reservations’—Tracts reserved in 
Alaska for school, hospital, or other pur- 
poses, pursuant to act, May 31, 1938, are 
not “Indian reservations” for revenue 
deposit purposes of act of May 17, 1936... 


“Tnspection’’—‘‘testing”’ services as referred 
to generally in relation to Government 
purchases are distinguishable from ‘‘in- 
spection” services in that they involve 
more the use of special equipment and 
application of established scientific prin- 
ciples and procedures than purely personal 
services involved in “‘inspection’’.......... 

“Laboratory’’—recording of film of authorized 
Agriculture Dept. laboratory experiments 
and results of its scientific investigations, 
constitutes essential phase of “laboratory” 
work within ordinary meaning of word --. 


“Lunacy proceedings’’—proceedings of Coast 
Guard Retiring Board inquiry held pri- 
marily to determine whether Coast 
Guardsman’s mental condition was suffici- 
ently serious to incapacitate him for active 
service and his future status as to retired 
pay and hospitalization at Government 
expense were not “lunacy proceedings” 
within legal meaning of that term which 
contemplates proceedings judicial in char- 
acter conducted by court of competent 


“Maintenance, operation and repair’”’: 

Costs necessary to completion of a con- 
struction project are, essentially, con- 
struction costs, and not costs of mainte- 
nance, operation, repair, alteration, or 
improvements, which costs ordinarily 
arise only after completion of the project. 


Not authorized by provision for expenses 
of “chartering and commissioning” 


“Modify”—while contracting officers may 
not legally modify contracts except in in- 
terest of U. 8., where it is in Govt’s interest, 
and parties mutally agree, there is, gen- 
erally speaking and within reasonable 
limitations, no objection to altering original 
contract, but such changes may not, under 
guise of modification, in fact transform 
existing contract into a new and different 
one or employ a modification agreement 
so as unnecessarily to interfere with or 
defeat .purpose of competitive bidding. 


Term “modify” defined. .............-.... 
“Noncompetent Indians’—terms “non- 
competent,” “incompetent,” and ‘“‘re- 


stricted” as used in statutes relating to 
Indians, distinguished... .................. 


Page 


122 


941 
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273 


778 
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INDEX DIGEST 1 


WORDS AND PHRASES—Continued. 


‘“‘Nonwork days established by administra- 
tive order’’—days which are part of em- 
ployee’s regular tour of duty and which 
occur during period when field establish- 
ments are closed for administrative reasons 
are not “nonwork” days for which no 
charge shall be made against leave within 
meaning of amendment to annual and sick 
leave acts, Mar. 14, 1936, and regulations 
issued pursuant thereto, unless head of 
department fails to exercise statutory 
authority to require employees to take 
leave for such days---..................-.. 

“Office’’-—while moneys available to Alien 

Property Custodian for expenses of his 

office were derived from funds, ete. ‘‘due 

or belonging to an enemy, or ally of 
enemy,” position of Chief of Accounts in 
his office was nevertheless an ‘“‘office’’ 
within act, July 31, 1894, prohibiting ap- 
pointment of person holding an “‘office’’ 
with annual salary of $2,500, to another 

“office” to which compensation is attached 

“Officers and employees of the United 
States’’: 

Administrative employees paid from 
Emergency Relief allotments for ad- 
ministrative expenses—as distinguished 
from project workers paid from project 
funds—are appointed to positions and 
are officers and employees of U. 8...-.-. 

“Designated” physicians and dentists 
employed by Veterans’ Administration 
on fee basis, as well as ‘‘private’’ physi- 
cians and dentists and medical con- 
sultants similarly employed, who do not 
devote entire time or part time during 
prescribed tour of duty to work of Govt. 
and are not in status requiring them to 
take an oath of office, but are engaged 
only in particular cases administratively 
referred to them, or in cases in which 
they are called for service, are not officers 
and employees of U. 8. within U. 8. 
citizenship requirements of sec. 5, Inde- 
pendent Offices Appropriation Act of 
DEa GD) (ODD ski nist deco siodewscsuses 

Employee of Federal Reserve Bank is not 
“person in the service of the United 
States’ within meaning of statute pro- 
hibiting compensation to aliens_-....... 

National Guard officers appointed by 
governors of States as U. 8. property 
and disbursing officers in accordance 
with National Defense Act of June 3, 
1916, are State officers and not officers 
or employees of U. 8. within annual 
leave act of Mar. 14, 1936...._........... 

Term “‘officer or employee of the Govern- 
ment of the United States’ does not 
necessarily include every person who 
receives any compensation from Gov- 


“Other cases’’—~museum, display, or model 
cases are “‘other cases’’ for Interior Dept. 
Contingent Expense appro. purchase pur- 


Page | WORDS AND PHRASES—Continued. 
“Other disposition of the public lands’’— 


two year limitation in act, Dec. 11, 1919, 
as amended by act, June 27, 1930, upon 
filing requests for refunds of ‘“‘payments 
in excess of lawful requirements made 
under * * * any statute relating to 
sale, entry, lease, or other disposition of 
the public lands,’”’ is applicable to refund 
of fees not required by law, or of excess 
fees paid for grazing permits issued pur- 
suant to subsequently enacted Taylor 
Grazing Act of June 28 1934, as amended 
by act, June 26, 1936, both of which latter 
acts are acts making ‘‘other disposition of 
the public lands’’ within meaning of 1930 
a ad 


“Own automobile’—automobile registered 


jointly in name of employee and his wife 
is employee’s “own automobile” within 
meaning of act, Feb. 14, 1931, as amended - 


“Payment”—indorsement by Govt. bor- 


rower and delivery to Govt. lending agency 
of check drawn on Treasurer of U. 8. pay- 
able to borrower, lending agency, and 
others, constitute payment on borrower’s 
indebtedness as of date of such indorse- 
SOUS GG Csi nso sasvevepesteous 


“Pension”’: 


Emergency Officers’ retired pay for dis- 
ability under act, May 24, 1928, as 
amended, is in nature of ‘‘pension’’ 
for service in Army or Navy within 
meaning of that term as used in sec. 7, 
Employees’ Compensation Act of Sept. 
7, 1916, in specifically excepting ‘‘pen- 
sions” from concurrent payments pro- 
hibition of said section........... 


Right of Lighthouse Service employees to 
retirement with pay is part of compen- 
sation, a right given by statute, accruing 
because of service, and not a gratuity or 
pension even though no contribution, 
as such, is made by them as in the case 
of civil employees of the Govt. generally. 


“Person”: 


As meaning and scope of term “person” in 
a statute depends upon intention of legis- 
lature, and this intention is to be ascer- 
tained by considering entire context of 
law and circumstances which attended 
its enactment, term has in certain stat- 
utes been held to include municipal cor- 
porations, States, and counties, while in 
others it has been held that they are not 


As used in sec. 5 (b), National Cancer In- 
stitute Act, providing for training, etc. of 
persons designated by Surgeon General, 
Public Health Service, does not include 
Govt. officers and employees for reason, 
among others, that it is customary when 
Congress enacts legislation intended to 
apply to Govt. officers and employees to 
describe them as “‘officers and employ- 


163 


Page 


96 


676 


478 
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WORDS AND PHRASES—Continued. 
Term “person” as used in Sugar Act of 


Page | WORDS AND PHRASES—Continued. 


“Public building’’—Continued. 


Page 


1937, when considered in light of entire 
context of statute and purpose which 
Congress was seeking to accomplish, 
includes State, county, and municipal 
agencies for payment purposes under 


Contracts for management and operation 
of property acquired by Federal Housing 
Adm. by reason of default under mort- 
gages insured by it, and which involve 
personal services of employees of con- 
tract, ate not contracts for pefsonal serv- 
ices such as are excepted from advertising 
for bid requirements of sec. 3709, R. S_- 

The ‘‘personal services”’ contractsexcepted 
from advertising for bids requirements of 
sec. 3709, R. 8., embrace contracts “‘by 
which the individual contracted with 
renders his personal service to the Gov- 
ernment through its agents, thus himself 
becoming the servant of the Govern- 
ment,” and not such as embrace “‘per- 
sonal services which he shall employ” 

‘‘Personnel’’—project workers paid either a 

security wage, or salary in a supervisory 

capacity, from project funds, who are not 
appointed to positions—as distinguished 
from administrative employees appointed 
to positions and paid from allocations for 
administrative expenses—are not “‘per- 
sonnel” within meaning of sec. 10 (b), 


227 


523 


Reorganization Act of 1939, prohibiting any 


change in classificetion or compensation 

during fiscal year 1940 of “‘personne]’”’ 

transferred under Title I of said act______- 

“Printing’’—production of duplications, by 

photolitbographic or similar processes, of 

hand drawings showing construction of 
details of a dam, with no binding, sewing 
or trimming operation, for use in current 
operations of Corps of Engineers, involves 
duplicating rather than printing and bind- 
ing, and copies so produced do not come 
within definition of printing as apparently 
adopted by Joint Committee on Printing _- 

“Public building’’: 

Power transmission lines, together with 
their towers, poles, and appurtenances, 
to be erected by Govt. on lands in which 
easements are obtained, are within term 
“other public building of any kind what- 
ever” as used in sec. 355, R. 8., which 
requires Attorney General’s approval of 
titles to lands acquired for purposes of 
the statute 

Sec. 355, R. 8., requiring Attorney Gen- 
era)’s approval of titles toland purchased 
by U. 8. for erecting “any armory, 
arsenal, * * * or other public build- 
ing of any kind whatever,” has been 
generally interpreted and applied over 
almost a century as extending to land 
purchases whether contemplated im- 
provements were “public buildings,”’ in 


383 


ordinary or popular sense, or were public 
works. 


“Public building appropriation’ —an appro- 


priation made to carry out provisions of 
public resolution relating to preparation of 
plans or designs of a public building, as 
distinguished from one made for purchase 
or construction of a public building, may 
not be considered a public building appro- 
priation within purview of exception— 
act of August 24, 1912, as amended—from 
fiscal year obligation limitations. .__. ___._- 


“Public lands”: 


Lands belonging to Indian pueblos under a 
communal title—as distinguished from 
reservations and Indian lands gener- 
ally—are not “‘public lands’ - - 

Term “publiclands”’ generally means such 
lands belonging to Govt. as are subject 
to sale or other disposal under general 
land lawsof U.8 


“Public moneys’’—act, Aug. 5, 1939, defines 


Naval Academy laundry collections as 
“public moneys” . - 


“Public works”—contracts for rental ‘of 


equipment with operators are not con- 
tracts ‘‘for construction, alteration, and/or 
repair * * * of public buildings or 
public works”—even though equipment is 
used in connection with construction of 
“public buildings’ or “‘public works’’— 
and consequently neither minimum wage, 
etc., requirements of Bacon-Davis Act, as 
amended, nor requirements in Miller Act, 
as to performance and payment bonds, are 
for inclusion therein 


“Pupils”—word “pupils” as used in non- 


resident District of Columbia free tutelage 
public school act of June 26, 1912, must be 
assumed to embrace only minor children __ 


“Regular employees”: 


Employee serving intermittently at own 
volition under appointment providing 
for payment at hourly rate when actually 
employed and for maximum of ninety 
hours work in any one month, who was 
neither required to work every day nor 
to work regular number of hours every 
day she worked, is not “regular” em- 
ployee within meaning of per diem, etc., 
employee holiday compensation act of 
June 29, 1938, and is not entitled to com- 
pensation for holidays when no work 
was performed _.................-....- 

“Temporary employees” as defined in 
uniform leave regulations—‘‘those ap- 
pointed for definite periods of time not 
exceeding six months’’—are not “regular 
employees”” within meaning of per 
diem, etc., employee holiday pay statute 
of June 29, 1938, and thus are excluded 
from its provisions, and such a tempo- 
rary employee on 5-day, 40-hour week 
basis, is not entitled to pay for holiday 
even though it occurs on day which is 
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“Regular employees’’—Continued. 
part of his 40-hour workweek, and even 
though he is in duty or leave with pay 
status throughout workweek-.......... 
While employees who did not come within 
Classification Act, or any other law 
requiring that their compensation be at 
an annual or monthly rate, and whose 
compensation is administratively fixed 
at rate per day, per hour, or per piece, 
and who are required to work all, or sub- 
stantially all, the time, were not entitled 
to pay for holidays under old per diem 
employee holiday statutes, they qualify 
as “regular employees’ and otherwise 
come within provisions of Pub. Res. 127, 
June 29, 1938, providing for holiday com- 
pensation for regular employees whose 
compensation is fixed at a rate per day, 
per hour, or on a piece-work basis”’ 
“Reporting’”—term “reporting” as used in 
1940 Social Security Board appropriation 
provision “for temporary employment of 
persons or organizations, by contract or 
otherwise, for special * * statistical, 
translating, and reporting, engineering, 
and organizational services’’—connected as 
it is with “‘translating’’—contemplates pri- 
marily stenographic reporting and not the 
obtaining of personal history “‘reports’’ on 
prospective employees... ..........-.----- 
‘Restricted Indians’’—terms ‘‘noncompe- 
tent,” “incompetent,” and “restricted” as 
used in statutes relating to Indians, dis- 
tinguished _ 
“Salary’’—security wage or ‘monthly pay- 
ment to project worker is “salary” within 
meaning of Double Compensation Act of 
1916 
“Sea duty”—naval officer “assigned to duty 
in command of a vessel of the Navy, must 
be regarded as on sea duty for rental al- 
lowance, notwithstanding Bureau of Navi- 
gation considers service on involved vessel 
as shore duty for purposes of record and 
rotation of duty as eben 
“Seomen”—term “seaman” as used in sec. 
4612, R. 8S. embraces a “‘ship’s surgeon” for 
purposes of sec. 4577, R. 8., which provides 
for relief and transportation to U. 8. of 
destitute American seamen ............--- 
“Selling rate’—terms “buying rate” “and 
“selling rate’’ in connection with foreign 
exchange, explained 
“Shall’’—“‘shall”’ is ordinarily construed in 
imperative or mandatory sense in statutes 
imposing duties on public officers unless 
such construction would do violence to 
intent of legislature as ascertained from 
act as a whole 
“Shipment’’—transfer of Farm Security Ad- 
ministration resettlement project rent col- 
lections to banks or Government deposi- 
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taries in custody of Government employ- 
ees, by armored car, except pursuant to 
provisions of Government Losses in Ship- 
ment Act of July 8, 1937, should not be re- 
garded as authorized by 18 Comp. Gen. 
782, term ‘‘shipment” as broadly defined in 
said act being inclusive of transfer of valu- 
ables in custody of Government em- 
ployees 

“Testing” —“‘testing” services as referred to 
generally in relation to Government pur- 
chases are distinguishable from “inspec- 
tion’”’ services in that they involve more 
the use of special equipment and applica- 
tion of established scientific principles and 
procedures than purely personal services 
involved in “‘inspection’”’ a 

“Used for the same purpose’’—words ‘“‘used 
for the same purpose” in act, Mar. 2, 1917, 
authorizing Secy. of Interior to exchange 
automobiles in part payment for new ma- 
chines used for same purpose as those 
proposed to be exchanged, have reference 
to passenger or property-carrying use to be 
made of vehicles and not to activity on 
which they are to be used, and trade-in 
allowance for passenger-carrying vehicle 
exchanged in purchase of truck should be 
deposited as miscellaneous receipt 


Vessel “‘chartering and commissioning” ex- 
penses—expenses incident to maintenance, 
operation and repairs after. vessel has been 
commissioned are not included 

“Voluntary separation from the service’’— 
retirement of employee upon attaining 
optional retirement age of 60 fixed by sec. 
1, Civil Service Retirement Act of May 
29, 1930, for certain employees of navy 
yards, is voluntary separation from service 
within meaning of sec. 11, Sick Leave Reg- 
ulations which requires refunds for over- 
drawn sick leave in cases of voluntary 
separation. __._....- 


WORK PROJECTS ADMINISTRATION: 


Employees—compensation, etc. changes— 
reorganization of Government agencies— 
notwithstanding word “transferred’’ is 
not used as. to personnel of Works Progress 
Administration and Federal Emergency 
Administration of Public Works as was 
done in case of other organizations con- 
solidated into Federal Works Agency by 
Reorganization Plan 1, effect of Plan with 
regard to said Agency and “‘consolidation” 
of said agencies into Federal Works 
Agency, clearly indicates transfer of per- 
sonnel for purposes of 1940 prohibitory 
personnel compensation and classification 
change provisions of sec. 10 (b), Reorgani- 
zation Act of 1939 

Projects. See Projects. 
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